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PREFACE. 


The  editors,  have  taken  those  Statutes  which,  in  the  opinion  of  the  directors  of  legal 
education  in  this  province,  are  of  most  concern  to  the  practising  solicitor,  and  have 
attempted  to  collect  the  authorities  construing  them.  Legislation  is  so  replete  that  there 
are  few  subjects  of  concern  which  are  not  affected  by  some  Statute.  It  may  fairly  be  stated 
that  a  knowledge  of  the  Statutes  placed  on  the  course  of  legal  education  will  equip  one 
with  almost  all  practical  knowledge  requisite  for  daily  practice. 

The  task  of  taking  these  Statutes  and  considering  the  many  branches  of  legal  science 
which  they  affect  is  not  a  light  one.  The  editors  will  be  satisfied  if  the  profession  will  find 
that  the  system  adopted  is  simple,  and  that  such  research  as  has  been  made  is  easily  avail- 
able to  even  a  casual  reader. 

It  is  difficult  to  pick  out  fro.m  text  books  dealing  with  a  particular  branch  of  law  the 
decisions  upon  such  Statutes  as  relate  to  those  branches. 

Annotations  of  Statutes  have,  therefore,  in  many  cases  been  found  to  be  more  useful 
than  text  books.  The  danger  in  annotating  is  to  include  too  much,  making  it  difficult  for 
the  practitioner  to  put  his  hand  quickly  upon  what  he  requires. 

In  the  present  work  the  decisions  affecting  the  Statutes  have  been  compressed  into 
notes  in  the  shortest  possible  space  and  arranged  in  a  manner  which  it  is  hoped  will  be 
found  to  lighten  labor. 

There  has  been  no  attempt  to  show  the  evolution  of  the  law  on  any  particular  subject, 
but  it  has  been  sought  simply  to  give  the  decisions  construing  the  different  enactments. 
The  Statutes  are  published  intact,  and  the  editors'  work  has  been  confined  to  the 
endeavor  to  state  what  the  Courts  have  said  the  Statutes  mean  and  what  their  effect  is  as  a 
result  of  the  decisions. 

The  editors  desire  to  express  their  thanks  to  the  many  members  of  the  bar  who  have 
given  kindly  advice  and  assistance. 

The  index  is  the  work  of  Mr.  J.  H.  Hunter,  Jr.,  Student-at-law,  to  whom  the  editors 
are  much  indebted. 
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Additional    Notes* 


The  Following;  Notes  are  Printed  on  one  side  of  the  Page 
only,  for  Convenience  of  Insertion  in  their  Proper  Places, 
if  so  Desired* 

Constitutional  Law. 

Dominion  Jurisdiction  Exclusive.  Page  51.  The  abstinence  of  the  Dominion 
Parliament  from  legislating  to  the  full  limit  of  its  power,  has  not  the  effect  of 
transferring  to  any  Prov  mcial  Legislature,  the  legislative  power  assigned  to 
the  Dominion  ;  Union  Colliery  Co.  v.  Bryden  (1899)  A.  C.  580,  588.  A  Pro- 
vincial Legislature  has  no  power  to  supplement  the  provisions  which  the 
Dominion  Parliament  has  made  in  a  matter  within  its  exclusive  jurisdiction  ; 
Madden  v.  Nelson  and  Fort  Sheppard  Ry.  (1899)  A.  C.  626,  628.  Though  the 
Dominion  Parliament  may  not  have  exercised  its  powers,  legislation  falling 
strictly  within  any  of  the  classes  enumerated  in  s.  91  is  not  within  the  legis- 
lative competence  of  the  Provincial  Legislatures  ;  Attorney-General  for  Canada 
v.  Attorney-General  for  Ontario,  Quebec  and  Nova  Scotia  (1898)  A.C.  700,  715. 

Harbors.  S.  91  (10).  Schedule  3.  Page  55.  A  small  bay  in  Lake  Simcoe,  at 
which  there  is  a  wharf  for  vessels,  but  110  mooring  ground  and  little  shelter, 
except  from  wind  off  the  land  is  not  a  public  harbor  and  a  grant  by  the  Pro- 
vince of  a  water  lot  is  valid  ;  McDonald  v.  Lake  Simcoe  Ice  Co.  (1889)  26  A. 
R.  411. 

Naturalization  and  Aliens.  S.  91  (25).  Page  56.  A  Provincial  Legislature  has 
no  power  to  pass,  an  Act  prohibiting  Chinamen  whether  aliens  or  naturalized 
subjects,  from  working  in  any  employment  in  the  Province  ;  Union  Collierv 
Co.  v.  Bryden  (1899)  A.  C.  580.f 

Discretion  of  Legislatures.  Page  57.  The  discretion  committed  to  the 
respective  Parliaments,  whether  of  the  Dominion  or  the  provinces  is  unfetter- 
ed. It  is  the  proper  function  of  a  Court  of  law  to  determine  what  are  the 
limits  of  the  jurisdiction  committed  to  them  ;  but  when  that  point  has  been 
settled,  courts  of  law  have  no  right  whatever  to  inquire  whether  their  juris- 
diction has  been  exercised  wisely  or  not ;  Union  Colliery  Co.  v.  Bryden  (1899) 
A.  C.  580,  585. 

Lord's  Day  Act.  S.  91  (27).  Page  58.  Enactments  for  the  punishment  of  a 
violation  of  the  Lord's  Day  are  part  of  the  Criminal  Law  and  ultra  vires  of  a 
Provincial  Legislature  ;  R.  v.  Halifax  Electric  Ry.  Co.  (1898)  30  N.  S.  R.  469. 

Taxation.  Page  59.  '  Provincial  Legislation  requiring  a  Registrar  of  Deeds 
to  pay  a  proportion  of  his  fees  to  a  Municipality  is  intra  vires.  If  a  tax  at  all 
it  is  a  direct  tax  ;  Hastings  v.  Ponton  (1880)  5  A.  R.  543. 

Provincial  Companies.  S.  92  (10).  Page  62.  Regulations  in  a  provincial  act 
relating  to  provincial  undertakings  such  as  Coal  Mines  are  intra  vires  of  a  pro- 
vincial legislature,  except  to  the  extent  they  trench  upon  the  exclusive  powers 
of  the  Dominion  Parliament  under  s.  91  ;  Union  Colliery  Co.  v.  Bryden  (1899) 
A.  C.  580. 

Property  and  Civil  Rights.  S.  92(13).  Page  63.  Regulations  respecting  Coal 
Mines  in  a  province  may  also  fall  within  s.  92  (13)  and  are  intra  vires  excep, 
so  far  as  obnoxious  to  the  powers  of  the  Dominion  Parliament  under  s.  91  ;  ib 

Railways.  Page  69.  The  British  North  America  Act  whilst  it  gives  the 
legislative  control  of  certain  railways,  qua  railways,  to  the  Dominion  Parlia- 
ment, does  not  declare  that  the  railway  shall  cease  to  be  part  of  the  provinces 
in  which  it  is  situated,  or  that  it  shall  in  other  respects  be  exempted  from  the 
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jurisdiction  of  the  provincial  legislatures.  The  Parliament  of  Canada  has 
exclusive  right  to  prescribe  regulations  for  the  construction,  repair  and  alter- 
ation of  the  railway,  and  for  its  management  and  to  dictate  the  constitution 
and  powers  of  the  Company  ;  but  it  is  inter  alia  reserved  to  the  Provincial 
Parliament  to  impose  direct  taxation  upon  those  portions  of  it  which  are  with- 
in the  province  in  order  to  the  raising  of  a  revenue  for  provincial  purposes. 
Any  provincial  legislation  whether  described  as  Municipal  or  not,  attempting 
to  regulate  the  structure  of  a  ditch  forming  part  of  the  work  of  a  Dominion 
Railway,  would  be  ultra  vires.  If  on  the  other  hand,  the  enactment  had  no 
reference  to  the  structure  of  the  ditch,  but  provided  that,  in  the  event  of  it 
becoming  choked  with  silt  or  rubbish,  so  as  to  cause  overflow  and  injury  to 
other  property  in  the  municipality,  it  should  be  cleaned  out  by  the  Railway 
Company,  it  would  be  intra  vires  as  municipal  legislation  ;  Canadian  Pacific  Ry. 
Co.  v.  Notre  Dame  de  Bonsecours  (1899)  A.  C.  367.  Upon  the  same  principle 
provincial  legislation  imposing  responsibility  upon  a  Dominion  Railway  Com- 
pany for  cattle  killed  on  its  railway  unless  proper  fences  are  erected  is  ultra 
vires  ;  Madden  v.  Nelson  and  Fort  Sheppard  Railway  (1899)  A.  C.  626  ;  5  B. 
C.  R.  541. 

Evidence. 

Action  for  Penalties.  Pages  93,  94,  106.  In  an  action  under  a  Dominion 
Statute  for  penalties,  the  defendant  mav  be  examined  for  discovery  ;  R.  v. 
Fox  (1899)  18  P.  R.  343. 

Libel  and  Slander. 

Notice  of  Action.     Page  116,  line  8,  for  "  sufficient  "  read  "  insufficient." 

Seduction. 

Guardian.     Page  118.     By  62  V.  c.  13  the  following  section  is  added  to  c.  69. 

4.  In  case  the  father  and  mother  of  any  unmarried  female  who  has  been 
educed  are  both  dead,  and^such  unmarried  female  is  under  the  age  of 
twenty-one,  any  person  who,  at  the  time  of  the  birth  of  the  child  which  is  born 
in  consequence  of  the  seduction,  was  the  legal  guardian  of,  or  stood  in  loco 
parentis  to  such  unmarried  female,  may  maintain  an  action  for  the  seduction, 
notwithstanding  that  such  unmarried  female  was,  at  the  time  of  her  seduction, 
serving  or  residing  with  another  person  upon  hire  or  otherwise. 

Justices  of  the  Peace. 

Notice  of  Action.  Pages  128,  130.  Notice  is  not  necessary  where  the  act  com- 
plained of  was  not  done  in  the  performance  of  a  public  duty  ;  Davidson  v. 
Garrett  (1899)  30  0.  R.  653.  A  Sheriff  is  an  officer  within  the  Act ;  see  62  V. 
c.  7,  s.  3. 

Workmen's  Compensation  for  Injuries. 

Page  149.  Kervin  v.  Canadian  Cotton  Mills  Co.,  cited  p.  147,  was  reversed 
in  the  Supreme  Court,  sub  nom.  Canadian  Colored  Cotton  Mills  Co. ,  v.  Ker- 
vin (1899)  29  S.  C.  R.  478,  upon  the  ground  that  in  the  absence  of  evidence 
that  the  negligence  charged  caused  the  injury,  the  plaintiff  could  not  recover. 
Where  an  injury  was  caused  by  an  explosion,  and  the  plaintiff  proved  the  ab- 
sence of  something,  which  might  have  caused  the  injury,  either  an  automatic 
safety  valve,  or  care  on  the  part  of  a  person  in  the  service  of  the  employer, 
whose  duty  it  was  to  adjust  an  escape  pipe,  the  negligence  was  held  to  be 
sufficiently  proved  ;  Wilson  v.  Boulter  (1899)  26  A.  R.  184. 

Damages  to  Parent.  The  mother  of  an  infant  is  not  in  the  legal  relationship 
of  a  master  to  him,  or  under  legal  liability  to  maintain  him,  and  she  cannot  re- 
cover damages  for  her  services  in  attending  upon  him  during  his  illness  or 
moneys  expended  and  liabilities  incurred  by  her  for  nursing,  medical  atten-  t 

dance  or  supplies ;  Wilson  v.  Boulter  (1899)  26  A.  R.  184. 

Factories  Act.  Page  151.  Where  the  legislature  renders  a  particular  course 
of  conduct  imperative,  and  a  deviation  from  it  punishable  by  penalty  in  the 
general  interest  of  the  public  at  large,  prima  facie  and  if  there  be  nothing  to 
the  contrary,  an  action  by  a  person  injured  by  failure  to  perform  the  duty  im- 
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posed  does  not  lie  :  Torapkins  v.  Brockville  Rink  Co.,  (1899)  31  0.  R.  124. 
The  employment  of  a  child  in  violation  of  The  Factories  Act,  though  it  may 
subject  the  employer  to  a  penalty,  does  not  give  rise  to  a  civil  action  for 
damages  unless  there  is  evidence  to  connect  such  violation  with  the  accident ; 
Roberts  v.  Taylor  (1899)  31  0.  R.  10. 

Lord  Campbell's  Act. 

Parents  Expectations.  Page  158.  A  parent  cannot  recover  damages  for  the 
death  of  his  child,  unless  there  is  evidence  to  justify  the  conclusion  that  there 
is  reasonable  expectation  of  pecuniary  benefit  to  the  parent  in  the  future,  cap- 
able of  being  estimated  ;  Rombough  v.  Balch  (1900)  20  C.  L.  T.  60. 

Inappreciable  Damage.  No  damages  can  be  allowed  where  the  jury  find  that 
the  death  was  not  accelerated  by  an  illegal  act  to  any  appreciable  extent ; 
Kerry  v.  England- (1898)  A.  C.  742. 

County  Courts. 

Liquidated  Claims  Page  235.  Where  by  the  terms  of  a  contract  to  indem- 
nify against  loss  the  utmost  extent  of  the  defendants'  liability  is  fixed  at  $200, 
the  amount  is  ascertained  by  the  act  of  the  parties  ;  Thompson  v.  Pearson 
(1899)  18  P.  R.  420. 

Arrest  and  Imprisonment  for  Debt. 

Cause  of  Action  for  $100.  Page  275.  If  judgment  has  been  recovered  for 
part  of  the  claim  in  a  Division  Court  and  the  remainder  of  the  claim  is  less 
than  $100,  an  order  will  not  be  made  ;  Ward  v.  Brown  (1899)  19  C.  L.  T.  135. 

Intent  to  Defraud.  Page  275.  A  departure  from  the  Province  for  a  tem- 
porary purpose  is  insufficient  to  show  an  intent  to  defraud  :  Palmer  v.  Scott, 
(1899)  18  P.  R.  368.  Even  where  the  intention  is  to  leave  permanently  some 
other  fact  or  circumstance  must  be  shown  which,  coupled  with  the  intention 
to  quit  Ontario,  points  to  an  intent  to  defraud;  Phair  v.  Phair  (1900)  20 
C.  L.  T.  34  ;  and  if  the  defendant  believes  the  plaintiff  has  no  claim,  he  can- 
not be  said  to  be  intending  to  defraud  him  ;  ib.  The  Divisional  Court  dis- 
sented from  the  opinions  of  Hagarty  C.  J.  0.  and  Osier,  J.  A.  in  Coffee  v. 
Scane,  and  from  the  case  of  Robertson  v.  Coulton,  cited  on  p.  275. 

Foreigner.     Page  275.     Elgie  v.  Butt  is  reported  in  26  A.  R.  13. 

Infants. 

Religious  Faith.  Page  289.  In  Re  O'Reilly  (1899)  19  C.  L.  T.  323  the 
custody  of  an  infant  was  given  to  the  mother  to  be  brought  up  in  the  religion 
of  the  father.  Where  the  father  had  been  indifferent  as  to  the  religion  of  an 
infant,  the  Court  refused  to  interfere  with  the  faith  in  which  the  infant  had 
been  brought  up  ;  Re  Marshall  (1899)  C.  L.  T.  364. 

Limitations. 

Penalties.  Page  297.  S.  1  (g)  of  R.  S.  0.  c.  72,  refers  to  actions  for  penalties 
or  damages  or  sums  of  money  in  the  nature  of  penalties,  and  does  not  apply  to 
an  action  against  a  Director  for  an  untrue  statement  in  a  prospectus  under 
R.  S.  O.  c.  216  ;  Thompson  v.  Claiimorris  (1899)  2  Ch.  523. 

A  person  suing  for  a  penalty,  in  pursuance  of  a  public  duty,  is  not  a  party 
aggrieved  within  the  sub-section  (g)  ;  Robinson  v.  Currey  (1881)  7  Q.  B.  D.  465. 

Mortgages.  There  is  no  Statute  of  Limitations  applicable  to  foreclosure  of  a 
mortgage  of  personal  property  ;  London  and  Midland  Bank  v.  Mitchell  (1899) 
2  Ch.  161  ;  but  if  the  debt  is  secured  also  by  a  mortgage  of  real  estate  which  is 
barred  the  case  is  probably  different  ;  Charter  v.  Watson  (1899)  1  Ch.  175. 

Interest. 

Recovery  Back  of  Over-Payments.  Page  313.  The  excess  of  payments  of 
interest  on  a  mortgage  after  maturity  beyond  the  rate  recoverable  cannot  be 
recovered  back  or  applied  on  the  principal ;  Stewart  v.  Ferguson  (1899)  31 
O.  R.  112. 
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Execution- 

Contingent  Interests.  Page  332.  ~JThe  interest  of  a  tenant  by  entireties  in 
real  estate  cannot  be  sold  by  the  Sheriff  while  the  husband  and  wife  are  both 
living ;  Griffin  v.  Patterson  (1881)  45  U.  C.  R.  536. 

Chattel  Mortgages  and  Bills  of  Sale. 

Persons  Entitled  to  the  Benefit  of  the  Act.  "Page  350.  A  purchaser  who 
neglects  to  comply  with  s.  6  cannot  invoke  the  provisions  of  the  Act  against 
a  subsequent  purchaser  in  good  faith  and  the  latter,  though  he  has  not  com- 
plied with  the  act,  obtains  priority  ;  Winn  v.  Snider  (1899)  26  A.  R.  384. 

Affidavits.  Page  356.  Rogers  v.  Carroll  is  reported,  30  0.  R.  328.  Advan- 
tage cannot  be  taken  of  the  fact  that  a  statement  in  an  affidavit  of  bona  fides 
is  technically  incorrect  ;  Bemhart  v.  McCutcheon  (1899)  19  C.  L.  T.  97. 

Trustees  and  Executors. 

Liability  for  Acts  of  Co-Trustees.  Page  387.  A  trustee  who  entrusts  his 
co-trustee  with  a  cheque,  payable  to  an  alleged  borrower  on  a  mortgage  invest- 
ment, is  not  liable  for  loss  caused  by  his  co-trustee  forging  the  payee's 
endorsement  of  the  cheque  ;  Re  McLatchie,  Preston  v.  Leslie  (1899)  30  O.R, 
179. 

Joint  Debtors.  Page  391.  The  effect  of  s.  15  was  not  considered  in  Camp- 
bell v.  Farley  (1894).  18  P.R.  97  ;  see  19  C.L.T.  122. 

Relief  of  Trustees.  Page  393.  Perrins  v.  Bellamy  was  affirmed  on  appeal 
(1899)  1  Ch.  797.  It  is  not  necessary  to  plead  s.  31  (a)  specially,  though  it  is 
advisable  to  do  so  ;  Singlehurst  v.  Tapscott  (1899)  W.N.  133. 

Limitations.  Page  394,  line  11,  add,  "or  not  accounted  for";  Briggs  v. 
Wilson  (1897)  24  A.R.  521. 

Actions  Against  Representatives.  S.  35.  Where  notice  is  given  under  s.  35 
that  a  claim  against  an  estate  is  rejected,  the  action  must  be  commenced 
within  the  six  months  prescribed,  and  that  period  cannot  be  extended  even 
though  by  reason  of  the  death  of  an  administrator  during  the  six  months,  and 
the  non-appointment  of  an  administrator  de  bonis  non  within  that  time,  the 
due  commencement  of  an  action  has  become  impossible  ;  Gooderham  v.  Moore 
(1899)31  O.R.  86. 

Compensation— Appeal.  Page  398.  An  appeal  lies  to  a  Divisional  Court 
from  an  order  of  a  Surrogate  Court  Judge  allowing  compensation  to  an  ex- 
ecutor ;  Re  Alexander  (1899)  31  O.R.  167. 

Bills  of  Lading. 

Where  No  Property  Passes  by  Indorsement.  Page  441.  Cahn  v.  Pockett's 
Bristol  Channel  Packet  Co.  was  reversed  (1899)  1  Q.B.  643. 

Assignments  and  Preferences. 

Pressure.  Page  461.  A  trustee  who  without  the  knowledge  of  and  without 
any  pressure  or  request  by  his  cestui  que  trust  conveys  property  to  them  to 
make  good  breaches  of  trust  does  not  act  voluntarily,  but  under  pressure,  if 
he  believes  and  apprehends  that  he  may  be  prosecuted  criminally  ;  Sharp  v. 
Jackson  (1899)  A:C.  419. 

Negativing  Intent.  Page  462(1).  Add,  after  Webster  v.  Crickmore,  refer- 
ence to  Jones  v.  Kinney  (1885)  11  S.C.R.  708.  Where  a  mortgage  to  secure  a 
bona  fide  advance  to  a  person  believed  to  be  solvent  was  not  registered,  be- 
cause the  mortgagee  objected  to  appearing  in  the  trade  sheets  as  a  money 
lender,  and  not  with  the  object  of  protecting  the  debtor,  the  security  was 
upheld  ;  Morris  v.  Morris  (1895)  A.C.  625. 

Re  New  Prance  and  Garrard's  Trustee  v.  Hunting  was  affirmed  by  the 
House  of  Lords,  sub  nom.  Sharp  v.  Jackson  (1899)  A.  C.  419  ;  see  above. 

Priority  over  attachments.— Page  468,  line  4,  Re  Dyer  v.  Evans  is  reported, 
30  0.  R.  637. 
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Claims  of  Creditors.— Page  468.  A  guarantee  by  an  insolvent  of  notes  not  yet 
tlue  cannot  form  the  basis  of  a  claim  which  may  be  proved  against  his  Restate  ; 
Clapperton  v.  Mutchmoor  (1899)  30  0.  R.  595. 

Unsatisfactory  Answers.— Page  472.  A  County  Court  Judge  has  no  power  to 
-commit  for  unsatisfactory  answers;  Re  Rochon  (1899)  31  0.  R.  122. 

Inspectors.— Page  474.  Inspectors  must  be  wholly  disinterested  and  will  not 
be  allowed  to  purchase  the  estate  ;  Gastonguay  v.  Savoie  (1899)  29  S.C.R.  613. 

Registration  of  Co-Partnerships. 

Suing  Partners  Individually.  Page  496.  Add  reference  to  Dueber  Watch 
Case  Co.  v.  Taggart  (1899)  26  A.  R.  205. 

Bills  of  Exchange. 

Holder  in  Due  Course.  Page  543.  Where  a  creditor  obtained  from  his 
debtor  a  promissory  note  for  the  debt  after  an  attachment  had  been  issued 
against  the  creditor,  and  the  creditor  indorsed  the  note  to  the  plaintiff  after 
maturity,  the  plaintiff's  title  was  bad  as  against  the  attaching  creditor  ;  Clay 
v.  Gill  (1899)  12  Man.  L.  R.  465,  19  C.  L.  T.  154. 

Stranger  Signing  Bill.  Page  535.  To  make  a  stranger  liable  to  the  payee, 
the  latter  must  have  indorsed  the  bill  before  the  stranger  indorsed  it,  so  as  to 
make  the  bill  complete;  Canadian  Bank  of  Commerce  v.  Perram  (1899)31 
O.  R.  116  ;  Small  v.  Henderson  (1899)  19  C.  L.  T.  267, 

Measure  of  Damages.  Page  545,  See  Jenkins  v.  Arnold-Fortescue  (1899) 
19  C.  L.  T.  42. 

Cheque.  Page  547.  Bavins  v.  London  and  South  Western  Bank  was 
affirmed  on  appeal  (1900)  1  Q.  B.  270. 

Law  of  Transfer  of  Property. 

Release  of  Powers.  Page  591.  See  Re  Davenport,  Turner  v.  King  (1895)  1 
Ch.  361. 

Improvements  Under  Mistake  of  Title.  Page  592.  A  mortgagee  from  the 
person  who  makes  improvements  under  a  mistake  of  title  is  an  assign  and  has 
a  lien  on  the  land  to  the  extent  of  the  improvements,  against  which  the  costs, 
which  have  been  awarded  against  other  persons,  of  an  action  to  recover  the  land 
cannot  be  set-off,  but  mesne  profits  prior  to  the  date  of  the  mortgage  will  be 
set  off;  McKibbon  v.  Williams  (1897)  24  A.  R.  122  ;  Thuresson  v.  Thuresson 
(1899)  18  P.  R.  414.  There  can  be  no  mistake  of  title  where  a  contract  of 
sale  is  obtained  from  a  locatee  of  a  free  grant  lot  in  direct  violation  of  an 
express  statutory  provision  ;  Meek  v.  Parsons  (1899)  31  0.  R.  54. 

Purchases  of  Reversions.  A  mortgage  of  a  reversionary  interest  at  60  per 
cent,  interest  was  held  to  be  unconscionable  in  Rae  v.  Joyce  (1892)  29  L.  R. 
Ir.  500. 

Mortgages  of  Real  Estate. 

Making  Unnecessary  Costs.  Page  610.  A  sale  of  a  distress  may  be  allowed 
under  s.  31  pending  a  notice  of  sale  ;  Plaxton  v.  Barrie  Loan  Co.  (1899)  19 
C.  L.  T.  315. 

Wills. 

Presumption  of  Due  Execution.  Page  650,  line  5.  Where  a  will  in  the 
handwriting  of  the  testator  appeared  to  be  duly  executed  but  the  witnesses 
could  not  be  found  or  their  handwriting  proved,  an  action  to  establish  the 
will  was  dismissed!  Williamson  v.  Williamson  (1889)  17  O.  R.  734. 

Gifts  to  Witnesses.  Page  652.  Evidence  is  admissible  to  shew  that  the  mis- 
take of  having  a  legatee  witness  the  will  has  been  remedied  by  a  subsequent 
acknowledgment  by  the  testator  and  due  attestation  by  two  other  witnesses, 
and  although  the  name  of  the  legatee  is  not  struck  out,  the  legacy  is  valid  ;  Re 
Sturgis,  Webling  v.  Van  Every  (1889)  17  O.R.  342. 

Death  of  Beneficiary.  Page  657.  Where  a  residue  was  bequeathed  to  the  tes- 
tator's children  and  their  issue,  and  one  of  the  children  was  dead  at  the  date 
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of  the  will,  leaving  issue,  the  issue  of  such  child  were  declared  to  be  entited 
to  the  share  of  the  parent,  if  not  under  the  terms  of  the  will,  by  virtue  of  s.  36 ; 
Koch  v.  Henry  (1894)  26  O.K.  87. 

Locke  King's  Act.  Page  658.  A  direction  that  trade  debts  shall  be  paid  out 
of  personal  estate  shows  a  sufficient  intention  that  a  devisee  of  property  com- 
prised in  a  mortgage,  given  as  collateral  security  for  a  trade  debt,  shall  be  freed 
from  the  encumbrance  ;  Re  Fleck,  Colston  v.  Roberts  (1888)  37  Ch.  D.  677. 

Limitation  of  Actions. 

Title  to  Realty  Extinguished.  Page  674.  The  effect  of  extinguishment  is  not 
equivalent  to  a  conveyance  :  Re  Jollv,  Gathercole  v.  Norfolk  (1900)  1  Ch.  292. 

Tenant  at  Will.  Page  675.  Where  a  plaintiff  lived  on  a  farm  with  his  father 
and  mother,  whom  he  covenanted  to  maintain  until  July,  1888,  when  he  went 
away  with  no  definite  agreement  or  understanding,  but  with  the  expectation 
that  they  would  remain,  the  father  was  said  to  have  become  tenant  at  will  at 
the  time  the  plaintiff  went  awav  ;  Cope  v.  Crichton  (1899)  30  O.R.  603. 

Adverse  Possession.  Page  677.  The  owner  must  lose  his  right  to  land  either 
by  being  dispossessed  of  it,  or  by  having  discontinued  his  possession.  When 
possession  or  dispossession  has  to  be  inferred  from  equivocal  acts,  the  intention 
with  which  they  are  done  is  all  important.  Where  a  person  who  is  entitled  to 
a  right  of  way  over  the  land  of  another  erects  gates  at  each  end  of  the  way  and 
keeps  them  locked,  the  acts  are  merely  equivocal,  and  as  they  may  be  done 
merely  with  the  intention  of  protecting  the  right  of  way  from  invasion  by  the 
public,  they  are  not  a  dispossession  of  the  owner  of  the  land  ;  Littledale  v, 
Liverpool  College  (1900)  1  Ch.  19.  Acts  of  user  committed  upon  land,  which 
do  not  interfere,  or  are  consistent,  with  the  purpose  to  which  the  owner  intends 
to  devote  it,  do  not  amount  to  a  dispossession,  and  are  not  evidence  of  dis- 
continuance of  possession  ;  Leigh  v.  Jack  (1879)  5  Ex.D.  264. 

Possession  by  Trespasser.  Page  678.  Where  a  building  on  a  farm  in  posses- 
sion of  a  trespasser  is  destroyed  by  fire,  and  during  its  rebuilding  the  tres- 
passer does  not  actually  live  upon  the  farm,  but  stays  in  the  neighborhood,  and 
the  work  of  the  farm  goes  on  as  usual,  the  possession  is  a  visible  one  by  reason  of 
the  building  operations  and  the  farm  work  ;  Hartley  v.  May  cock  (1897)  28 
O.R.  508. 

Entry.  Page  680.  Staying  on  the  land  as  a  guest  of  the  party  in  possession 
is  not  an  entry  as  owner  ;  an  entry  by  one  tenant  in  common  is  not  an  entry 
by  his  co-tenant ;  Hartley  v.  Maycock  (1897)  28  O.R.  508. 

Express  Trusts.  Page  682.  A  conveyance  of  land  to  trustees  for  a  term  of 
years  upon  trust  to  raise  specific  sums  is  an  express  trust  within  s.  24  and  the 
title  of  the  persons  for  whose  benefit  the  money  is  to  be  raised  will  be  extin- 
guished at  the  same  time  as  if  no  trust  existed,  i.e.,  generally  after  10  years  ; 
Williams  v.  Williams  (1900)  1  Ch.  152. 

Execution.  Page  683.  The  right  of  an  execution  creditor  under  a  fi.  fa.  lands- 
is  a  "lien,  "and  the  money  mentioned  in  the  writ  is  "money  charged  on 
land  "  within  s.  23,  and  although  the  writ  is  duly  renewed  the  lien  is  extin- 
guished after  the  writ  has  been  ten  years  in  the  Sheriffs  hands,  unless  there 
has  been  a  payment  or  acknowledgment  in  the  meantime  ;  Neil  v.  Almond 
(1897)  29  O.R.  63. 

Vendor  and  Purchaser. 

Consequential  Relief.  Page  698.  Where  an  order  was  made  under  s.  4 
referring  all  questions  and  matters  arising  out  of  an  agreement  for  a  lease  to  a 
Referee,  an  action  brought  by  the  intending  lessors  for  rent,  before  the  lease 
was  settled  or  the  reference  completed,  was  perpetually  stayed  ;  Toronto  v. 
Canadian  Pacific  Ry.  Co.  (1899)  18  P. R.  374,  451. 

Registration  of  Deeds. 

Registration  as  Notice.  Page  761.  Registration  of  an  Assignment  of  a 
contract  of  sale  is  notice  to  a  purchaser  from  the  assignor,  although  the  latter 
after  the  assignment  received  the  conveyance  from  the  original  vendor  ;  Cope 
v.  Crichton  (1899)  30  O.R.  603. 
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Discharges  of  Mortgage.  Page  765.  The  execution  and  registration  of  a  dis- 
charge of  mortgage  in  fee  simple  made  by  a  tenant  in  tail,  reconveys  the  land 
to  the  mortgagor  barred  of  the  entail,  i.e.,  the  whole  estate  held  by  the  mort- 
gagee is  conveyed  to  the  mortgagor  :  Lawlor  v.  Lawlor  (1882)  10  S.C.R.  194, 

Property  of  Married  Women. 
Liability  forlTorts.       Page  786.    See  Earle  v.  Kingscote  (1900)  1  Ch.  203. 

Commitment  to  Gaol.  Page  788.  An  order  for  payment  into  Court  by  a 
married  woman  of  moneys  received  by  her  as  trustee,  but  which  order  is  not 
made  on  the  basis  of  a  devastavit,  is  a  personal  order  and  may  be  enforced  by 
attachment;  Re  Turnbull,  Turnbull  v.  Nichols  (1900)  1  Ch.  180. 

Death  of  Wife-  Page  788.  In  the  absence  of  a  contract  by  her  husband 
the  funeral  expenses  of  a  married  woman  were  ordered  to  be  paid  out  of  her 
estate  ;  Re  Gibbons  (1899)  19  C.L.T.  346. 


Landlord  and  Tenant. 

Taxes.    Page  827.    Farlow  v.  Stevenson  is  reported  J900)  1  Ch.   128. 

Notice  to  Quit.  Page  827.  A  notice  given  on  March  24th,  1898,  to  quit  on 
June  24th,  1898,  or  "at  the  end  of  your  current  year's  tenancy,"  is  a  good 
notice  for  March  25th,  1899,  when  the  next  year's  tenancy  expired,  as  it  could 
not  be  understood  by  the  tenant  that  the  words  "  current  year  "  applied  to 
the  few  hours  of  the  year  which  had  still  to  run  ;  Wride  v.  Dyer  (1900)  1  Q.B. 
23. 

__ ___  jOverholding  Tenants. 

Who  Are  Tenants.  Page  836.  A  person  in  possession  under  an  agreement  for 
purchase  who  makes  default  may,  in  New  Brunswick,  be  ejected  as  a  tenant 
at  will :  Ackerman  v.  Boyd  (1899)  19  C.L.T.  403. 

Demand.  Page  837.  The  demand  of  possession  need  not  be  signed ;  Re 
Sutherland  and  Portigal  (1899)  19  C.L.T.  257. 
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Construction  and  Operation  of  Statutes* 


REVISED  STATUTES  OF  ONTARIO. 


SECTION  I. 

PRELIM  INAR 


CHAPTER  1. 


An  Act  respecting  the  Form  and  Interpretation  of 

the  Statutes. 


SHORT  TITLE,  s.  1. 

MODE  OF  CITING  REVISED  STATUTES, 

s.  2. 

FORM  OF  STATUTES,  ss.  3,  4. 
AMENDMENT  OF  AN  ACT  BY  AN  ACT 

OF  SAME  SESSION,  s.  5. 
TIME  OF  COMMENCEMENT  OF  ACTS, 

s.  6. 
APPLICATION  OF  THIS  ACT,  s.  7. 

LAW  ALWAYS  SPEAKING,  S.  8  (1). 
WORDS  AND  TERMS — 

"shall  "and  "  may,"  s.  8(2). 
"  herein,"  s.  8  (3). 
"now"  or  "next,"  s.  8(4). 
"  Her  Majesty,"  "  TheCrown," 

etc. ,  s.  8  (5). 

"  Lieut. -Governor, "etc. ,s.  8(6). 
"  Lieut. -Govern or  in  Council," 

s.  8  (7). 
"United   Kingdom,"   "United 

States,"  s.  8  (8). 
"Upper  Canada,"  s.  8(9). 
"  Lower  Canada,"  s.  8  (9). 
"pr«>clamation,"s.  8(10,  11). 
"  Great  Seal,  s.  8  (10). 
"  county,"  s.  8  (12). 
< 'person,"  s.  8(13). 
"  writing,"  "  written,"  s.  8  (14). 
"month,"  "year,"s.  8(15). 


"  holiday,"  s.  8  (16)i 

"oath,"  "affidavit."  "swear," 

"sworn,"  s.  8(18). 
"sureties,"  "security,"  s.8(20). 
"Registrar."  s.  8(21). 
"Magistrate,"  "  Two  Justices," 

s.  8  (22). 

' '  Legally  qualified  medical  prac- 
titioner," s.  8  (23). 
"  Rules  of  Court,"  s.  8  (36). 
Expressing  number  or  gender, 

s.  8  (24). 
Constituting    bodies  corporate, 

s.  8  (25). 
Appointing  or  relating  to  public 

officers,  s.  8  (26,  27). 
"Felony"  or  "Misdemeanour" 

in  Revised  Statutes,  s.  13. 
COMPUTATION  OF  TIME,  s.  8  (17). 

WHO  MAY  ADMINISTER  AND  CERTIFY 
OATHS,  S.  8  (18,  19). 

OFFICES  TO  BE  HELD  DURING  PLEA- 
SURE, s.  8  (28). 

IMPRISONMENT  WHERE  NO  PLACE 
SPECIFIED,  s.  8  (29). 

RECOVERY  OF  PENALTIES,  s.  8(30, 31). 

APPLICATION  OF  PENALTIES  WHEN  NOT 
OTHERWISE  APPROPRIATED,  S. 
8  (30,  32). 


> 
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Chap.  1. 


INTERPRETATION  ACT. 


Sec.  1. 


Short  title. 


PAYING  OVER  AND  ACCOUNTING  FOR 

PUBLIC  MONEYS,  S.  8  (33). 
ACTS  TO  BE  DONE  BY  MORE  THAN  TWO 

MAY  BE  DONE  BY  A  MAJORITY, 

s.  8  (34). 
DEVIATIONS  FROM  PRESCRIBED  FORMS, 

s.  8  (35). 
EXTENT  OF  POWER  TO  MAKE  RULES 

OF  COURT,  s.  8  (37). 

POWER  TO  MAKE  BY-LAWS,  RULES, 
&C.,  TO  INCLUDE  POWER  TO 
ALTER,  S  8  (38). 

ALL  ACTS  TO   BE   DEEMED    PUBLIC 

ACTS,  s.  8  (39). 
PREAMBLE  TO  BE  PART  OF  AN  ACT, 

s.  8  (40). 

ACTS  TO    BE   DEEMED    REMEDIAL,  S.  8 

(41). 

REFERENCES  TO  SECTIONS  BY  NUM- 
BER, s.  8  (42). 

CERTAIN  PRELIMINARY  ACTS  MAY  BE 
DONE  BEFORE  COMMENCEMENT 
OF  ACT,  s.  8  (43). 

EXPRESSIONS  USED  IN  REGULATIONS 
AND  CERTAIN  OTHER  INSTRU- 
MENTS TO  HAVE  SAME  MEANING 
AS  IN  ACT  AUTHORIZING,  S.  8 
(44). 

POWER  TO  AMEND    OR   REPEAL   ACTS, 

s.  8  (45). 
REPEAL  OF  ACTS— 

Not  to  revive  repealed  Acts,  s.  8 
(46). 


Officers  appointed,  acts  done  or 
penalties  incurred  under  re- 
pealed Act,  s.  8  (49-51). 

Rules,  &c.,  made  before  repeal, 
s.  8  (52). 

Appointments,  and  securities 
given  before  repeal,  s.  8 
(53). 

Not  to  be  deemed  a  declaration 
that  repealed  Act  was  in 
force,  s.  8  (54). 

ACTS  NOT  TO  INVOLVE  A  DECLARATION 
AS  TO  PREVIOUS  STATE  OF  THE 
LAW,  8.  8  (54-56). 

RE-ENACTMENT  OF  AN  ACT  NOT  TO  BE 
AN  ADOPTION  OF  JUDICIAL  CON- 
STRUCTION, s.  8,  (57). 

ACTS  NOT  TO  AFFECT  THE  CROWN  UN- 
LESS SO  DECLARED,  S.  8  (58). 

OTHER  RULES  OF  CONSTRUCTION  AP- 
PLICABLE, s.  8  (59). 

INTERPRETATION  OF  ACTS  RELATING 
TO  LEGAL  MATTERS,  S.  9. 

INTERPRETATION  OF  ACTS  RELATING 
TO  MUNICIPALITIES,  s.  10. 

WHERE  AN  ACT  is  AN  OFFENCE  UNDER 

TWO   ACTS,  HOW    PUNISHABLE, 
8.   11. 

INTERPRETATION  OF  THIS  ACT,  s.  12. 
"  Felony,"    "Misdemeanour," 
in  Revised  Statutes,  s.  13. 


HER  MAJESTY,  by  and  with  the  advice  and  consent  of 
the  Legislative  Assembly  of  the  Province  of  Ontario, 
enacts  as  follows  : — 

1.  This   Act  may  be  cited  as   "  The   Interpretation   Act! 
R.  S.  O.  1887,  c.  1,  s.  1. 


What  to  con 

Revised 
Statutes  of 


and  following  series  of  Acts  shall  constitute 
purposes  as  "  The  Revised  Statutes  of 


beTited. 


2.  This  Act 

an(^  may  ^ 

Ontario,  1897  ;"  and  any  chapter  of  the  said  Revised  Statutes 

may  be  cited  and  referred  to  for  all  purposes  whatever,  either 
by  its  title  as  an  Act,  or  by  its  short  title,  or  by  using  the 
expression  "  The  Act  (or  The  Revised  Statute)  respecting— 
(adding  the  remainder  of  the  title  given  at  the  beginning 
of  the  particular  chapter),  or  by  using  the  expression  "  The 
Revised  Statutes,  1897  "  or  "  The  Revised  Statutes  of  Ontario, 
1897"  together  with  a  reference  to  the  number  of  the  particular 
chapter  in  the  copies  printed  by  the  Queen's  Printer.  R.  S.  O. 
1887,  c.  1,  s.  2. 

Formof  enact-      3.  The  following  words  may  be  inserted  in  the  preambles  of 

ing  clause.       statutes,and  shall  indicate  the  authority  by  virtue  of  which  they 

are  passed  :  "  Her  Majesty,  by  and  with  the  advice  and  consent 
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of  the  Legislative  Assembly  of  the  Province  of  Ontario,  enacts 
as  follows."  K.  S.  O.  1887,  c.  1,  s.  3. 

4.  After  the  insertion  of  the  words  aforesaid,  which  shall  Provisions  to 
follow  the  setting  forth  of  the  considerations  or  reasons  upon 

which  the  law  is  grounded,  and  which  shall,  with  these  consid- 
erations or  reasons,  constitute  the  entire  preamble,  the  various 
provisions  of  the  statute  shall  follow  in  a  concise  and  enuncia- 
tive  form.  R.  S.  0.  1887,  c.  1,  s.  4. 

5.  Any  Act  of  the  Legislature  of  Ontario  may  be  amended*  Acts  may  be 
altered  or  repealed  by  any  Act  to  be  passed  in  the  same  Session  ^eated*  °r 

thereof.      R.  S.  O.  1887,  C.  1,  S.  5.  during  Session 

in  which 
nfl-ssGCi 

t». — (1)  The  Clerk  of  the  Legislative  Assembly  shall  endorse  Endorsement 
on  every  Act  of  the  Legislature  of  Ontario,  immediately  after  on  Acts- 
the  title  of  such  Act,  the  day,  month  and  year  when  the  same 
was  by  the  Lieutenant-Governor  assented  to,  or  reserved ;  in 
the  latter  case,  the  Clerk  of  the  Legislative  Assembly  shall  also 
endorse  thereon  the  day,  month  and  year  when  the  Lieutenant- 
Governor  has  signified  either  by  speech  or  message  to  the  Legis- 
lative Assembly,  or  by  proclamation,  that  the  same  was  laid 
before  the  Governor-General  in  Council,  and  that  the  Governor- 
General  was  pleased  to  assent  thereto. 

(2)  Such  endorsement  shall  be  taken  to  be  a  part  of  the  Act ;  Time  of-.com 
and  the  date  of  the  assent  or  signification,  as  the  case  may  be,  mencement. 
shall  be  the  date  of  the  commencement  of  the  Act,  if  no  later 
commencement  is  therein  provided.     R.  S.  0.  1887,  c.  1,  s.  6. 

T. — (1)  This   section   and   sections   8   to    12   of   this    Act  This  and  fol- 
and  each  provision  thereof,  shall  extend  and  apply  to  these  |9wm&  sec~ 
Revised  Statutes  of  Ontario  and  to  every  Act  of  the  Legislature  Cept  13  to 
of  Ontario,  passed  after  the  said  Revised  Statutes  take  effect,  5p?ly  to  a11 
I  except  in  so  far  as  the  provision  is  incojifiifitAM   wif.h    tha 
intent   a.r>rl    ohJAP+.  nf  gnr»W   APT^  or^T.T^   interpretation  which 
such    provision — wnnlrl — gisie — fn    any    wnrrjt    Aypression     or 
clause,   is    inconsistent.    w^    ^p    onrtfpvf.      n.nf]3ftxp.p.pf.    in    so 
far  as  anv  provision  thftrftnf  is  in  a.ny  such  Act  declared  not 
applicable  thereto. 

(2)  The  omission  in  any  Act  of  a  declaration  that  The  Inter-  Express 
pretation  Act  shall  apply  thereto,  shall  not  be  construed  to  duCIaAat^  n 

rr  J .,  ,  that  Act  shall 

prevent  its  so  applying,  although  such  express  declaration  may  apply  tin- 
be  inserted  in  some  other  Act  or  Acts  of  the  same  Session.  necessafy- 
R.  S.  0.  1887,  c.'  1,  s.  7 ;  60  V.  c.  2,  s.  1. 

8.  Subject  to  the  limitations  in  the  preceding  section  of  this  Howenact- 
Act — in  everv  Act  to  which  this  section  applies,  ments  shall  be 

construed. 

1.  The.    Lfl.w  shffrll    bp.    p.onsjr[ered    as    a.|wfl.ys  finflflkJilP'    and  Expressions  in 
whenever  any  matter  or  thing  is  expressed  in  the  present  tense,  Present  tense 
the  same  is  to  be  applied  to  the  circumstances  as  they  arise,  so 
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that  effect  may  be  given  to  each  Act  and  every  part  thereof 
according  to  its  spirit,  true  intent  and  meaning  ; 

«|  Shair'  and  I     2.  The  word  "  shall  "  shall  be  construed  as  imperative  and 
I  the  word  "may"  as  permissive  ; 

Herein."  g    Wherever  the  word  "  herein  "  is  used  in  any  section  of  an 

Act,  it  shall  be  understood  to  relate  to  the  whole  Act  and  not  to 
that  section  only  ; 

||  Now,5"  and  4.  The  words  "  now  "  and  "  next  "  shall  be  construed  as 
having  reference  to  the  time  when  the  Act  was  presented  for 
the  Royal  Assent  ; 

"  Her  Majes-      5.  The  words  "  Her  Majesty,"  "  the  Queen,"  or  "  the  Crown," 
*J'"jtCi          shall  mean  Her  Majesty,  Her  Heirs  and  Successors,  Sovereigns 
/$.  t  /      °f  the  United  Kingdom  of  Great  Britain  and  Ireland  ; 


"  Lieutenant-       6.  The  words  "  Lieutenant-Governor,"  or  "  Governor,"  shall 

Governor,"  or  mean  the  Lieutenant-Governor  for  the  time  being  of  Ontario, 

or  other  the  Chief  Executive  Officer  or  Administrator  for  the 

time  being  carrying  on  the  government  of  Ontario,  by  whatever 

title  he  is  designated  ; 

"Lieutenant-       7.  The  words  "  Lieutenant-Governor  in  Council,"  or  "  Gov- 

Counc?l°"etc    ernor  in   Council,"  shall  mean   the    Lieutenant-Governor   of 

Ontario,  or  person  administering  the  government  of  Ontario 

for  the  time  being,  acting  by  and  with  the  advice  of  the  Execu- 

tive Council  for  Ontario  ; 

"United  8.  The  words  "the  United  Kingdom"  shall  mean  the  United 

"Umted'"  Kingdom  of  Great  Britain  and  Ireland  ;  and  the  words  "  the 
States."  United  States"  shall  mean  the  United  States  of  America  : 

and  generally,  the  name  commonly  applied  to  any  country, 
Names  of  place,  body,  corporation,  society,  officer,  functionary,  person, 
porations,  etc.  party  or  thing,  shall  mean  such  country,  place,  body,  corpora- 

tion,   society,    officer,    functionary,    person,    party    or    thing, 

although  such  name  be  not  the  formal  and  extended  designation 

thereof  ; 

"  Upper  Can-  9.  The  words  "  Upper  Canada  "  shall  mean  all  that  part 
°^  Canada  which  formerly  constituted  the  Province  of  Upper 
Canada  ;  and  the  words  "  Lower  Canada  "  shall  mean  all  that 
part  of  Canada  which  formerly  constituted  the  Province  of  Lower 
Canada  ; 

"Proclama-         10.  The   word  "proclamation"   shall  mean  a  proclamation 
Seal'."  "Great  under  the  Great  Seal  ;  and  the  expression  "  Great  Seal  "  shall 
mean  the  Great  Seal  of  Ontario  ; 

Lieutenant-  11.  Where  the  Lieutenant-Governor  is  authorized  to  do 
Governor  act-  anv  ac£  j^y  proclamation,  such  proclamation  is  to  be  under- 

in.tr   bv  "Droclft' 

mation.  stood  to  be  a  proclamation  issued  under  an  order  of  the  Lieu- 

tenant-Governor in  Council  ;  but  it  shall  not  be  necessary  that 
it  be  mentioned  in  the  proclamation  that  it  is  issued  under  such 
order  ; 


Computation 
of  time  where 
time  limited 
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12.  The  word  "  county"  shall  include  two  or  more  counties  "  County." 
united  for  purposes  to  which  the  enactment  relates ; 

13.  The  word  "person"  shall  include  any  body  corporate  i«  Person.'/^ 
or   politic,   or   party,   and   the   heirs,   executors,    administrating  Cptf, 
tors  or  other  legal  representatives  of  such  person,  to  whom  the!    ^ 
context  can  apply  according  to  law ; 

14.  The    words    "writing,"     "written,"    or    any     term    of  "  Writing," 
like   import,  shall  include  words  printed,    painted,  engraved,  "Written." 
lithographed,  photographed,  phonographed,  or  otherwise  traced 

or  copied  ; 

15.  The  word  "month"  shall  mean  a  calendar  month;  and f« Month," 
the  word  "  year,"  a  calendar  year.   R.  S.  O.  1887,  c.  1,  s.  8  (1-15) ./"  Year'" 

16.  The  word  "  holiday  "  shall  inckide  Sundays,  New  Year's  "Holiday." 

Day,    Good   Friday,    Easter    Monday,    and    Christmas    Day,  V 

Dominion  Day,  the  day  appointed  for  the  celebration  of  the  Ctytt ' 

birth-day  of  Her  Majesty  or  of  any  of  Her  Royal  Successors, 

Labour  Day,  and  any  day  appointed  by  proclamation  of<  the  ^/  £>!7£  / 

Governor- General  or  Lieutenant-Governor  as  a  public  holiday  *~ 

or   for  a  General  Fast  or  Thanksgiving.      R.  S.  O.  1887,  c.  1,  3V 

s.  8  (16)  ;  60  V.  c.  15,  Sched.  A  (1)  ; 

17.  If  the  time  limited  by  an  Act  for  any  proceeding,  or  for 
the  doing  of  anything  under  its  provisions,  expires   or  falls 
upon  a  holiday,  the  time  so  limited  shall  extend  to,  and  such 
thing  may  be  done  on,  the  day  next  following  which  is  not  a 
holiday.     R.  S.  O.  1887,  c.  1,  s.  8  (17) ; 

[For  legal  meaning  of  expressions  relative  to  time  see  Cap. 
144.] 

18.  The  words    "oath"  and  "affidavit"  shall  in  the  case  "Oath." 

of  persons  for  the  time  being  allowed  by  law  to  affirm  or  "Affidavit." 
declare  instead  of  swearing,  include  affirmation  and  declara- 
tion ;  the  word  "swear"  in  the  like  case  shall  include  affirm  "Swear." 
and  declare,  and  "sworn"  shall  include  affirmed  and  declared.  "Sworn." 

And  in  every  case  where  an  oath,  affirmation  or  declaration  Authority  to 
is  directed  to  be  made  before  any  person  or  officer,  such  person  administer, 
or  officer  shall  have  full  power  and  authority  to  administer  the 
same  and  to  certify  to  its  having  been  made.      60  V.  c.  2,  s.  2. 

19.  Where  by  an  Act  of  the  Legislature  of  this  Province,  Administra- 
or  by  a  rule  of  the  Legislative  Assembly,  or  by  an  order, tlon  of  oaths- 
regulation  or  commission  made  or  issued  by  the  Lieutenant- 
Governor  in  Council,  under  a  law  authorizing  him  to    require 

the  taking  of  evidence  under   oath,  an  oath  is  authorized  or 
directed  to  be  made,  taken  or  administered,  the  oath  may  be 
administered,  and  a  certificate  of  its  having  been  made,  taken  Certificate  of 
or  administered  may  be  given,  by  any  one  named  in  the  Act,  ti 
rule,  order,  regulation  or  commission,  or  by  a  Judge  of  any 
Court,  a  Notary  Public,  Justice  of  the  Peace,  or  Commissioner 
for  taking  affidavits,  having  authority  or  jurisdiction  in  the 
place  where  the  oath  is  administered  ; 


holiday. 
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Sureties,^         20.  The    word    "  sureties"    shall    mean    sufficient   sureties 
Security."     an(j  the  word  "  security  "  shall  mean  sufficient  security,  and 
where  these  words  a.rp.  nsp.fl,   one   person   shall  be   sufficient 
therefor  unless  otherwise  expressly  required  ; 

"Registrar."       21.  The  word  "Registrar"  shall  include  a  Deputy  Registrar  ; 

22.  The  word  "  Magistrate  "  shall  mean  a  Justice  of  the 
Peace  ;  the  words  "  two  Justices  "  shall  mean  two  or  more 
Justices  of  the  Peace,  assembled  or  acting  together  ;  the  words 
"  Justice  of  the  Peace  "  or  "  Magistrate  "  shall  include  two 

O 

or  more  Justices  of    the  Peace  or   Magistrates  assembled  or 
acting  together  ; 

If  anything  is  directed  to  be  done  by  or  before  a  Magis- 
trate or  a  Justice  of  the  Peace,  or  other  public  functionary  or 
officer,  it  shall  be  done  by  or  before  one  whose  jurisdiction  or 
powers  extend  to  the  place  where  such  thing  is  to  be  done  ; 

Wherever  power  is  given  to  any  person,  officer  or  functionary 
to  do  or  to  enforce  the  doing  of  any  act  or  thing,  all  such 
powers  shall  be  understood  to  be  also  given  as  are  necessary 
to  enable  such  person,  officer,  or  functionary  to  do  or  enforce 
the  doing  of  such  act  or  thing  ; 


"Magistrate," 

"  Two  Jus- 
tices. " 

"Justice  of 
the  Peace,"  or 
"  Magistrate  " 
to  include  two 
or  more  acting 
together. 


Implied 
powers. 


wor(^s  "  ^ega^y  qualified  medical  practitioner  "  or 

cal  practi-        "  duly  qualified  medical  practitioner,"  or  any  other  words  im- 
^uaiifi  'd'dld^  Por^^ng'  legal  recognition  of  any  person  as  a  medical  prac- 
cai  practi-        titioner  or  member  of  the  medical  profession,  shall  mean  a  per- 
son registered  under  The  Ontario  Medical  Act  ; 


tioner. " 
Rev.  Stat.  o. 
176. 

Number  and 
gender. 


Effect  of 
words  consti- 
tuting a  cor- 
poration. 


24.  Words  importing  the  singular  number  or  the  masculine 
gender  only,  shall  include  more  persons,  parties  or  things  of  the 
same  kind  than  one,  and  females  as  well  as  males,  and  the 
converse ; 

25:  Words  making  any  association  or  number  of  persons  a 
corporation  or  body  politic  and  corporate,  shall  vest  in  such 
corporation  power  to  sue  and  be  sued,  contract  and  be  con- 
tracted with,  by  their  corporate  name,  to  have  a  common  seal, 
and  to  alter  or  change  the  same  at  their  pleasure,  and  to  have 
perpetual  succession,  and  power  to  acquire  and  hold  personal 
property  or  movables  for  the  purposes  for  which  the  corporation 
is  constituted,  and  to  alienate  the  same  at  pleasure  ;  and  shall 
also  vest  in  any  majority  of  the  members  of  the  corporation, 
the  power  to  bind  the  others  by  their  acts ;  and  shall  exempt 
the  individual  members  of  the  corporation  from  personal  liability 
for  its  debts,  obligations  or  acts,  provided  they  do  not  con- 
travene the  provisions  of  the  Act  incorporating  them; 

Words  autho-  20.  Words  authorizing  the  appointment  of  any  public  officer 
Tnentwdude  or  functionary,  or  any  deputy,  shall  include  the  power  of 
power  to  removing  him,  re-appointing  him,  or  appointing  another  in  his 

stead,  from  time  to  time,  in  the  discretion  of  the  authority  in 

whom  the  power  of  appointment  is  vested ; 


remove. 
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27.  Words  directing  or  empowering  a  public  officer  or  func-  Directions  to 

,.  -v    -j  ,-,'  j.v      _i!  i     •  T_-       i_      public  officer 

tionary  tojlo  any  act  or  thing,  or  otherwise  applying  to  him  by  to  apply  to  his 
his  name  of  office,  shall  include  his  successors  in  such  office,  successors  and 
and  his  or  their  lawful  deputy  ;  ieputy.^ 

28.  All  officers   heretofore  or  hereafter    appointed  by  the  Appointment] 
Lieutenant-Governor,  whether  by   commission   or   otherwise,  aovernoTto^e 
shall  remain  in  office  during  pleasure  only  ;  during  plea- 
sure. 

29.  If  in  any  Act  any  person  is  directed  to  be  imprisoned  or  imprisonment 
committed  to  prison,  the  imprisonment   or    committal   shall,  where  no  spe- 
if  no  other  place  is  mentioned  or  provided  by  law,  be  in  or  to  mentioned18 
the  Common  Gaol  of  the  locality  in  which  the  order  for  the 
imprisonment  is  made,  or  if  there  be  no  Common  Gaol  there, 

then  in  or  to  that  Common  Gaol  which  is  nearest  to  such 
locality ;  and  the  keeper  of  any  Common  Gaol  shall  receive 
the  person,  and  him  safely  keep  .and  detain  in  the  Common 
Gaol  under  his  custody  until  discharged  in  due  course  of  law, 
or  bailed  in  cases  in  which  bail  may  by  law  be  taken ; 

30.  Where  a  pecuniary  penalty  or  a  forfeiture  is  imposed  Recovery  of 
for  a  contravention  of  any  Act, — then,  if  no  other  mode  is  pre-  ^special*11611 
scribed  for  the  recovery  thereof,  the  penalty  or  forfeiture  shall  mode  is  pre- 
be  recoverable  with  costs  by  civil  action  or  proceeding  at  the  8Cnbed- 
suit  of  the  Crown  only,  or  of  a  private  party  suing  as  well  for 

the  Crown  as  for  himself,  before  a  Court  having  jurisdic- 
tion to  the  amount  of  the  penalty  in  cases  of  simple  contract, 
upon  the  evidence  of  one  credible  witness  other  than  the 
plaintiff  or  party  interested  ; 

If  no  other  provision  is  made  for  the  appropriation  of  the  Appropm- 
penalty  or  forfeiture,  one-half  thereof  shall  belong  to  the  Crown, tlo;i ! 
and  the  other  half  shall  belong  to  the  private  plaintiff,  if  any 

there   be,  and  if  there  be  none,  the  whole  shall  belong  to  the 

n 
Crown  ; 

31.  Where  a  pecuniary  penalty  or  forfeiture  is  imposed  by  Cases  where 
an  Act  of  this   Province,  and  the  amount  of  the  penalty  or  aiTT^osed11 
forfeiture  is  in  any  respect  in  the  discretion  of  the  Court  or  bystatutemay 
Judge,  or  in  case  the  Court  or  Judge  has  the  right  to  impose  be.rec?vered 

C7      *  C7  j.  OH  1  T1O  1 PTTYIPTI T 

imprisonment  in  addition  to,  or  in  lieu  of,  the  penalty  or  for- 
feiture, and  no  other  mode  is  by  the  Act  expressly  prescribed 
for  the  recovery  of  the  penalty  or  forfeiture,  the  same  may  be 
recovered  upon  indictment  in  the  High  Court  of  Justice  or 
General  Sessions  of  the  Peace  ; 

32.  Any  duty,  penalty  or  sum  of  money,  or  the  proceeds  of  Application  of 
any  forfeiture,  which  is  by  any  Act  given  to  the  Crown,  shall,  ^hen^ot  6t° ' 
if  no  other  provision  be  made  respecting  it,  form  part  of  the  otherwise  ap- 
Consolidated  Revenue  Fund  of  this  Province,  and  be  accounted  Pr°Prlated- 
for  and  otherwise  dealt  with  accordingly; 

33.  If  any  sum  of  the  public  money  is  by  an  Act  appro- Paying  over     , 
priated  for  any  purpose,  or  directed  to  be  paid  by  the  Lieuten-  f™  ^p 
ant-Governor, — then,  if  no  other  provision  is  made  respecting  moneys. 
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Acts  to  be 
done  by  more 
„   than  two. 
, 
Deviation 

from  forms. 


it,  such  sum  shall  be  payable  under  warrant  of  the  Lieutenant- 
Governor  directed  to  the  Treasurer  of  the  Province,  out  of  the 
Consolidated  Revenue  Fund ;  and  all  persons  entrusted  with 
the  expenditure  of  any  such  sum,  or  any  part  thereof,  shall  ac- 
count for  the  same  in  such  manner  and  form,  with  such  vouchers, 
at  such  periods  and  to  such  officer,  as  the  Lieuten  ant-Governor 
may  direct ; 

34.  Where  an  act  or  thing  is  required  to  be  done  by  more 
than  two  persons,  a  majority  of  them  may  do  it ; 

35.  Where  forms  are  prescribed,  slight  deviations  therefrom 
not  affecting  the  substance  or  calculated  to  mislead,  shall  not 
vitiate  them.     R.  S.  O.  1887,  c.  1,  s.  8  (19-35) ; 

Rules  of  court.  36.  The  expression  "rules  of  court"  when  used  in  rela- 
tion to  any  court  shall  mean  rules  made  by  the  authority 
having  for  the  time  being  power  to  make  rules  or  orders 
regulating  the  practice  and  procedure  of  such  court.  60  V.  c. 
2,  s.  3  (1)  ; 

Authority  to  37.  The  power  of  the  said  authority  to  make  rules  of  court  as 
above  defined  shall  include  a  power  to  make  rules  of  court  for 
the  purpose  of  any  Act  directing  or  authorizing  anything  to 
be  done  by  rules  of  court.  60  V.  c.  2,  s.  3  (2)  ; 

Power  to  38.  Where  power  to  make  by-laws,  regulations,  rules   or 

etc^to^-onTer  or<^ers  IS  conferred,  it  shall  include  the  power  to  alter  or  revoke 
power  to  alter,  the  same  from  time  to  time  and  make  others.     R.  S.  0.  1887, 
c.  1,  s.  8  (36) ; 


Acts  to  be  39.  Every  Act  shall,  unless  by  express  provision  it  is  de- 

deemed  public  clared  to  be  a  Private  Act,  be  deemed  to  be  a  Public  Act, 
and  shall  be  judicially  noticed  by  all  Judges,  Justices  of  the 
Peace,  and  others,  without  being  specially  pleaded.  R.  S.  O. 
1887,  c.  1,  s.  8  (37  part) ; 

40.  The  Preamble  of  an  Act  shall  be   deemed  a  part  thereof 
and  intended  to  assist  in  explaini»g  the  purport  and  object  of 

the  Act ; 


Acts. 


Preamble  to 
be  a  part  of 
Act. 


All  Acts  re- 
medial. 


41.  Every  Act  and  every  provision  or  enactment  thereof 
shall  be  deemed  remedial,  whether  its  immediate  purport  be  to 
direct  the  doing  of  anything  which  the  Legislature  deems  to  be 
for  the  public  good,  or  to  prevent  or  punish  the  doing  of  any- 
thing which  it  deems  to  be  contrary  to  the  public  good, — and 
Construction,  shall  accordingly  receive  such  fair,  large  and  liberal  construc- 
tion and  interpretation  as  will  best  ensure  the  attainment  of 
the  object  of  the  Act,  and  of  the  provision  or  enactment, 
according  to  the  true  intent,  meaning  and  spirit  thereof. 
R.  S.  0.  1887,  c.  1,  s.  8  (38,  39)  ; 

References  to  42.  Where  reference  is  made  by  number  to  two  or  more 
seSions8tofin-  sections,  subsections  or  clauses  in  any  statute,  the  number  first 
elude  first  and  mentioned  and  the  number  last  mentioned  shall  both  be  deemed 
last  number.  to  fee  jnciu(}ed  in  the  reference.  60  V.  c.  2,  s.  12  ; 
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43.  Where  an  Act  is  not  to  come  into  operation  immediately  What  may  be 
on  the  passing  thereof,  and  confers  power  to  make  any  appoint-  A^before'the 
ment,  to  make,  grant  or  issue  any  instrument,  that  is  to  say,  date  fixed  for 
any  Order  in  Council,  order,  warrant,  scheme,  letters  patent,  ^en?™ 
rules,  regulations,  or  by-laws,  to  give  notices,  to  prescribe  forms 

or  to  do  any  other  thing  for  the  purposes  of  the  Act,  that 
power  may,  unless  the  contrary  intention  appears,  be  exercised 
at  any  time  after  the  passing  of  the  Act,  so  far  as  may  be 
necessary  or  expedient  for  the  purpose  of  bringing  the  Act  into 
operation  at  the  date  of  the  commencement  thereof,  subject  to 
this  restriction  that  any  instrument  made  under  the  power 
shall  not,  unless  the  contrary  intention  appears  in  the  Act,  or 
the  contrary  is  necessary  for  bringing;  the  Act  into  operation, 
come  into  operation  until  the  Act  comes  into  operation.  60  V. 
c.  2,  s.  4  ; 

44.  Where  any  Act  confers  power  to  make,  grant  or  issue  any  Expressions 
instrument,  that  is  to  say,  any  Order  in  Council,  order,  war-  Instruments 
rant,  scheme,   letters   patent,   rules,   regulations   or   by-laws,  issuednmder 
expressions  used  in  the  instrument,  if  it  is  made  after  the  31st  have^sanw0 
day  of  December,  1897,  shall,  unless  the  contrary  intention  meaning  as  in 
appears,  have  the  same  respective  meaning  as  in  the  Act  con-  the  Act- 

f erring  the  power.     60  V.  c.  2,  s.  5  ; 

45.  Every   Act   shall    be  construed    as     reserving    to     the  Reservation  of 
Legislature  the  power  of  repealing  or  amending  it,  and  of  revok-  j^^or  amend 
ing,  restricting  or  modifying  any  power,  privilege  or  advantage 

thereby  vested  in  or  granted  to  any  person  or  party,  whenever 
the  repeal,  amendment,  revocation,  restriction,  or  modification 
is  deemed  by  the  Legislature  to  be  required  for  the  public 
good; 

46.  The  repeal  of  any  Act  or  part  of  an  Act  shall  not  revive  Repeal  of  an 
any  Act  or  provision  of  law  repealed  by  such  Act  or  part  of  an  Act  not  Ato  re~ 
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Act,  or  prevent  the  effect  of  any  saving  clause  therein.   R  S.  0.  by  it  repealed 
1887,  c.  l,s.8  (40,41); 

47.  Whenever  any  Act  or  part  of  an  Act  is  repealed,  and  Repeal  of  pro- 
other   provisions   are    substituted    by    way   of    amendment,  Jubstitu^n 
revision  or  consolidation,  any  reference  in  any  unrepealed  Act,  of  other  enact- 
or  in  any  rule,  order  or  regulation  made  thereunder,  to  such  ™ents»  effect 
repealed  Act  or  enactment,  shall,  as  regards  any  subsequent 
transaction,  matter  or  thing,  be  held  and   construed  to  be  a 
reference  to  the  provisions  of  the  substituted  Act  or  enactment 

relating  to  the  same  subject  matter  as  such  repealed  Act  or 
enactment ;  Provided  always,  that  where  there  is  no  provi-  Proviso, 
sion  in  the  substituted  Act  or  enactment  relating  to  the  same 
subject  matter,  the  repealed  Act  or  enactment  shall  stand  good, 
and  be  read  and  construed  as  unrepealed  in  so  far,  but  in  so 
far  only,  as  is  necessary  to  support,  maintain  or  give  effect  to 
such  unrepealed  Act,  or  such  rule,  order  or  regulation  made 
thereunder.  60  V.  c.  2.  s.  6  ; 

48.  Whenever  part  of  an  Act  is  repealed  and  any  provision  When  sub- 
substituted  therefor  is  incorporated  in  such  Act,  unless  the  sljituted  pro- 
visions to  take 
effect. 
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contrary  is  expressly  declared,  such  substituted  provision  shall 
take  effect  from  the  date  of  the  commencement  of  the  repeal- 
ing Act,  and  the  expression  "  the  commencement  of  this  Act  " 
when  used  in  the  provision  so  substituted  shall  mean  the  com- 
mencement of  the  repealing  Act.  60  V.  c.  2,  s.  7  ; 

Effect  of  re-  49.  Where  any  Act  is  repealed,  wholly  or  in  part,  and  other 
persons  acting  provisions  are  substituted,  all  officers,  persons,  bodies  politic  or 
under  it.  corporate,  acting  under  the  old  law,  shall  continue  to  act  as  if 
appointed  under  the  new  law,  until  others  are  appointed  in  their 
stead :  and  all  proceedings  taken  under  the  old  law  shall  be 
taken  up  and  continued  under  the  new  law,  when  not  inconsis- 
fep \,  tl^ p.rp. wi th  :  and  all  penalties  and  forfeitures  may  be  reco- 
vered, and  all  proceedings  had,  in  relation  to  matters  which  have 
happened  before  the  repeal,  in  the  same  manner  as  if  the  law 
were  still  in  force,  pursuing  the  new  provisions  as  far  as  they 
can  be  adapted  to  the  old  law.  R.  S.  O.  1887,  c.  1,  s.  8  (42) ;  " 

Astoacts,etc.,  50.  The  repeal  of  an  Act  at  any  time  shall  not  affect  any  act 
done  before  done  or  any  right  or  right  of  action  existing,  accruing,  accrued 
or  established,  or  any  proceedings  commenced  in_a_ciyiLcau§e, 
before  the  time  when  such  repeal  takes  effect ;  but  the  pro- 
ceedings in  such  case  shall  be  conformable  when  necessary  to 
the  repealing  Act.  R.  S.  0.  1887,  c.  1,  s.  8  (43)  ; 

Offences  com-      51.  No  offence  committed,  and  no  penalty  or  forfeiture  incur- 
penaltie^n-     re(^'  an<^  no  Proceeding  pending  under  any  Act  at  any  time  re- 
curred not       pealed,  shall  be  affected  by  the  repeal,  ex'cept  that  the  proceed- 
*n£s  sna^  ^e  conformable,  where  necessary,  to  the  repealing 
Act,  and  that  where  any  penalty,  forfeiture  or  punishment  has 
been  mitigated  by  any  of  the  provisions  of  the  repealing  Act, 
such  provisions  shall  be  extended  and  applied  to  any  judgment 
to  be  pronounced  after  such  repeal; 

Rules,  etc.,          52.  All  rules  and  regulations  made  under  an  Act  before  the 
repealbef°re     rePeal  thereof,  shall  continue  valid  until  altered  or  annulled  ; 

Appointments  53.  All  appointments,  and  all  bonds  and  securities  given  by 
^ne  Par^ies  appointed  under  any  Act  at  any  time  passed  and 
afterwards  repealed  shall  not  be  affected  by  the  repeal,  but 
shall  remain  in  full  force  ;  and  all  offices,  establishments,  books, 
papers  and  other  things  made  or  used  under  a  repealed  Act, 
shall  continue  as  before  the  repeal.  R.  S.  0.  1887,  c.  1,  s.  8 
(44-46); 

Repeal  of  Act      54.  The  repeal  of  any  Act  or  part  of  an  Act  shall  not  be 
Sonathat  Act  Deemed  t°  be  or  to  involve  a  declaration  that  such  Act,  or  the 
was  in  force,    part  thereof  so  repealed,  was,  or  was  considered  by  the  Legis- 
lature to  have  been,  previously  in  force.     60  V.  c.  2,  s.  8  ; 

Repeal  of  55.  The   repeal   or   amendment   of   any    Act   shall  not  be 

ww  s$  4-  " 

loTa  dedara-  deemed  to  be  or  to  involve  any  declaration  whatsoever  as  to 
tionof  pre-      the  previous  state  of  the  law.     60  V.  c.  2,  s.  10  ; 

vious  state  of 
the  law. 
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56.  The  amendment  of  any  Act  shall  not  be  deemed  to  be  or  Amendment 

.  A  . 

to  involve  a  declaration  that  the  law  under  such  Act  was,  or  °^  £  declara- 
was  considered  by  the  Legislature  to  have  been,  different  from  tion  of  differ- 
the  law  as  it  has  become  under  such  Act  as  so  amended.     60  V.  ®nt  state  of 
c.  2.  s.  9  : 

57.  The  Legislature  shall  not,  by  re-enacting  an  Act  or  part  Re  enact- 
of  an  Act,  or  by  revising,  consolidating  or  amending  the  same,  ^oTan'ado'p- 
be  deemed  to  have  adopted   the  construction  which   has  by  tion  of  judicial 
judicial  decision  or  otherwise,  been  placed  upon  the  language  constru< 
used  in  such  Act  or  upon  similar  language.     60  V.  c.  2,  s.  11  ; 

58.  No  provision  or  enactment  in  any  Act  shall  affect  in  any  Acts  not  to 
manner  or  way  whatsoever,  the  rights  of  Her  Majesty,  Her  oJown  unless 
Heirs  or  Successors,  unless  it  is  expressly  stated  therein  that  so  declared. 
Her  Majesty  shall  be  bound  thereby  ;  nor  if  the  Act  be  in  the  prjvate  Acts. 
nature  of  a  Private  Act,  shall  it  affect  the  rights  of  any  person, 

or  body  politic,   corporate,   or  collegiate,    such  only  excepted 
as  are  therein  mentioned  or  referred  to  ; 

59.  Nothing  in  this  section  shall  exclude  the  application  to  Other  rules  of 
any  Act,  of  any  rule  of  construction  applicable  thereto,  and  °ppHcable°n 
not  inconsistent  with  this  section.  R.  S.  0.  1887,  c.  1,  s.  8,  (47,48). 

9.  The  interpretation  section  of  The  Judicature  Act,  so  far  as  interpretation 
the  terms  defined  can  be  applied,  shall  extend  to  all  enactments 

relating  to  ]egal  matters.     R.  S.  O.  1887,  c.  1,  s.  9. 

•*•  *- 

10.  The  interpretation  section  of  The  Municipal  Act,  so  far  interpretation 
as  the  terms  defined  can  be  applied,  shall  extend  to  all  enact-  nlcipal  Act? 
ments  relating  to  Municipalities.     R.  S.  0.  1887,  c.  1,  s.  10.       Rev.  stat. 

c.  223. 

1  1  .  Where  an  act  or  omission  constitutes  an  offence  under  Offences  in- 
two  or  more  Acts,  or  an  offence  both  under  an  Act  and  at  ^abiihy 
common  law,  the  offender  shall,  unless  the  contrary  intention  under  more 
appears,  be  liable  to  be  prosecuted  and  punished  under  either  *J*n  one  Act) 
or  any  of  those  Acts  or  at  common  law,  but  shall  not  be  liable 
to  be  punished  twice  for  the  same  offence.     60  V.  c.  2,  s.  13. 


The  provisions  of  this  Act  shall  apply  to  the  construction  Provisions 
thereof,  and  to  the  words  and  expressions  used  therein.  R.  S.  0 
1S87,  c.  1,  s.  11. 


In  these  Revised  Statutes  "felony"   shall  mean  any  Meaning  of 
crime  which  before  the  passing  of  The  Criminal  Code,  1892,  of  \\  ^JsJJm'ea 
Canada  would  have  been  a  felony  under  the  law  of  Canada  our  "  when 
and  "  misdemeanour  "  shall  mean  any  crime  which  before  the  ™*ed.  "*  „ 
passing  of  the  said  Code  would  have  been  a  misdemeanour  Ute8. 
under  the  said  law.     60  V.  c.  3,  s.  3. 
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NOTES. 

Revised  Statutes.  In  construing  Revised  Statutes,  the  former  enactments 
may  be  referred  to  :  Whelan  v.  Reg.  (1869)  28  U.C.R.  108. 

The  Revised  Statutes  may  be  considered  as  one  great  Act  and  construed  col- 
lectively, juat  as  if  they  had  been  sections  of  one  Statute  :  Boston  v.  Lelievre 
(1868)  L.R.,  3  P.O.  162. 

Prospective  or  Retrospective.  When  the  Legislature  mean  to  take  away  or 
lessen  rights  acquired  previously  to  the  passing  of  an  enactment,  it  is  reason- 
able to  suppose  that  they  would  use  clear  language  for  the  purpose  of  doing  so, 
or,  to  put  the  same  thing  in  a  somewhat  different  form.  If  the  words  are_not 
unequivocally  clear  to  the  contrary,  a  provision  must  be  construed  "as  notlin.- 
tended  to  take  away  or  lessen  existing  rights]  A  converse  rule  is  that,  where 
foie  legislature  is  dealing  with  matters  of  procedure  as  distingnishpfl  frn^)  anb- 
stantiye  righ,^  the  same  presumption  does  not  apply.  It  is  not  unreasonable 
to  suppose  that,  'in  regard  to  mere  matters  of  procedure,  the  Legislature  does 
not  intend  to  alter  the  procedure  even  where  past  transactions  come  in  ques- 
tion ;  because  no  person  who  sues  or  is  sued  on  a  cause  of  action  which  existed 
before  the  enactment  as  to  procedure  has  a  vested  right  to  have  proceedings 
regulated  by  a  particular  method  of  procedure  which  the  Legislature  has 
thought  imperfect,  and  therefore  has  altered  ;  and  it  may,  therefore,  wp.jl  bp. 
supposed  that  the  Legislature"  intends  to  apply  the  new  and  more  perfect  pro- 
cedure universally.  Turnbull  v.  Forman  (1885)  15  Q.B.D  234;  Scott  v.  Wye 
T1885)  11  P.  R.  93;  McKay  v.  Martin  (1891)  21  O.R.  104. 

Follow  in  concise  and  enunciative  form.  The  numbers  of  sections  and  sub- 
sections are  constituent  parts  of  an  Act :  Washington  v.  G.  T.  R.  (1897)  28  S. 
C.R.  184,  see  s.c.  24  A.  R.  188.  A  proviso  at  the  end  of  a  sub-section  will,  if 
the  grammatical  or  ordinary  sense  so  requires  be  limited  to  the  subsection,  and 
will  not  be  extended  to  the  whole  section,  ib. 

Title.  The  title  may  be  part  of  the  Act,  and  may  be  referred  to  in  order  to 
ascertain  the  intention  of  the  Legislature  :  O'Connor  v.  Nova  Scotia  Telephone 
Co.  (1893)  22  S.C.R,  276  ;  Greene  v.  Provincial  Insurance  Co.  (1880)  4  A.  R. 
521. 

Time  of  commencement.  The  Act  takes  effect  from  the  earliest  hour  of  the 
I  day  upon  which  it  receives  the  Royal  assent  :  Cole  v.  Porteous  (1892)  19  A. 
>  R.  111. 

"Shall"  and  "May."  The  words  "  may  convey"  may  be  construed  as  com- 
pulsory ;  Cameron  v.  Wait  (1878)  3  A.  R.  175. 

Affirmative  words  in  a  statute  saying  that  a  thing  may  be  done  in  one  way 
do  not  constitute  a  prohibition  to  its  being  done  in  any  other  way  ;  Wilson  v. 
West  Hartlepool  (1865)  1 1  Jur.  N.  S.  126.  So  that  a  statute  that  a  municipality 
"may"  pass  a  By-law  for  a  certain  purpose  does  not  prevent  it  from  exercising 
its  jurisdiction  without  a  by-law ;  Bernardin  v.  North  Dufferin  (1891)  19  S.  C.  R. 
581.  The  provision  of  the  Patent  act  that  the  place  of  trial  may  be  at  the 
place  nearest  the  defendant's  residence  is  compulsory,  Aitcheson  v.  Mann 
(1883)9  P.  R.  473;  but  a  statute  providing  that  the  Council  of  a  following 
year  may  adopt  an  assessment  is  permissive  only  ;  Re  Dwyer  and  Port  Arthur 
(1891)  21  0.  R.  175.  Enabling  words  such  as  "  it  shall  be  lawful"  are  always 
compulsory,  where  they  are  words  to  effectuate  a  legal  right ;  Juluis  v.  Oxford 
(Bishop)  (1880)  5  App.  Gas.  214. 

Herein.  The  word  "herein"  may  refer  either  to  a  section  or  to  the  whole 
act ;  McGill  v.  Peterborough  (1850)  12  U.  C.  R.  44. 

I    Person.    The    word    "person"    does   not    include    a    firm    or    partnership 
JBickerton  v.  Dakin  (1890)  20  0.  R.  192,  695. 
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Section.  The  word  "section"  may  extent  to  several  clauses  grouped 
together  ;  Dain  v.  Gossage  (1873)  6  P.  R.  103. 

Holiday.  The  interpretation  act  by  mentioning  specific  days  as  holidays  sets 
them  apart  as  such  within  the  meaning  of  another  statute,  providing  that  days 
set  apart  by  the  Ontario  Legislature  as  holidays  shall  not  be  computed  in 
reckoning  time  ;-  Re  West  Toronto  Election  (1871)  31  U.  C.  R.  409,  5  P.  R. 
394. 

Time  Expiring  on  a  Holiday.  In  all  cases  where  the  time  for  doing  an  act  is 
limited  by  a  statute  if  the  last  day  is  a  holiday  ^he  time  is  extended,  e.  g.  fil- 
ing chattel  mortgages,  see  McLean  v,  Pinkerton  (1882)  7  A.  R.  490. 

Corporation.  Once  a  Company  is  incorporated  it  must  be  treated  like  any 
other  independent  person  with  its  rights  and  liabilities  appropriate  to  itself, 
and  the  motives  of  those  who  took  part  in  the  promotion  of  the  company  are 
absolutely  irrelevant  in  discussing  what  those  rights  and  liabilities  are  ; 
Solomon  v.  Solomon  (1897)  A.  C.  30. 

Penal  Statutes.  In  penal  statutes,  questions  of  doubt  are  to  be  construed 
favorably  to  the  accused  ;  re  North  Ontario  Election  H.  C.  ,  c.  304.  18  Eliz. 
c.  5  is  in  force  in  Ontario  and  therefore  an  infant  cannot  maintain  an  action 
for  a  penalty  under  the  Election  Act  ;  Garrett  v.  Robert  (1884)  10  A.  R.  650. 
Two  persons  may  sue  for  the  penalty  under  the  words  "  a  private  party"  ; 
Chaputv.  Robert;  (1887)  14  A.  R.  354. 

During  Pleasure.  Compare  R.  S.  0.  c.  223,  s,  493  and  see  Vernon  v.  Smith's 
Falls  (1891)  21  0.  R.  331.  Unless  other  wise  provided  by  law  or  by  special  con- 
tract, all  servants  of  the  crown  hold  their  offices  during  pleasure  and  this  is  a 
well  understood  term  of  the  engagement  throughout  the  public  service. 
Shenton  v.  Smith  (1895)  A.  C.  229  ;  Dunn  v.  Reg.  (1896)  1  Q.  B.  116.  An  act 
providing  for  the  dismissal  of  civil  servants  for  specific  offences  is  inconsistent 
with  the  right  to  dismiss  at  pleasure;  Gould  v.  Stuart  (1896)  A.  C.  575; 
Young  v.  Adams  (1898)  A.  C.  469. 

Forms.  Statutory  forms  may  be  divided  into  four  classes,  (a)  forms  made  to 
suit  rather  the  generality  of  cases  than  all  cases  ;  (b)  forms  inserted  merely  as 
examples  and  only  to  be  followed  implicitly  so  far  as  the  circumstances  of  each 
case  may  admit  ;  (c)  forms  which  must  be  followed  ;  (d)  forms  which  may  or 
may  not  be  followed,  and  if  followed  may  be  safely  followed.  See  the  cases 
collected  in  Truax  v.  Dixon  (1889),  17  O.R.  375.  Variations  according  to  rea- 
son and  common  sense  may  be  made  so  Long  as  the  material  matters  provided 
for  are  correctly  given,  Gemmill  v.  Garland  (1886),  12  O.R.  139. 

Rules  of  Court.  A  statutory  rule  if  validly  made  has  the  same  effect  as  a 
statute,  Institute  of  Patent  Agents  v.  Lockwood  (1894),  A.C.  347. 

Private  Acts.  Although  all  Acts  are,  unless  otherwise  expressly  declared, 
public  Acts,  yet  if  they  are  in  the  nature  of  private  Acts,  they  bind  only  the 
persons  mentioned  therein,  see  s.  8  (58),  re  Goodhue  (1873),  19  Gr.  366.  j>mj 
should  be  pleaded.  Bailey  v.  Birkenhead,  12  Beav.  443  ;  Kiely  v.  Kiely  (1878), 
25  Gr.  463. 


Ar.f  -Mfill    KA  rWp^pr]    ^  piihljn    A  of      f.lirmgl-i  fhp,    flpPiratJOn    thereof  JS  locally 


Acts  conferring  powers  on  private  persons  or  bodies  are  treated_as  contracts 
between  the  applicants  for  them  and  the  legislature  on  behalf  of  the  public. 
and  are  construed  strictly.  St.  Hyacinthe  v.  St.  H  vac  in  the  (1895),  25  S.ILK. 

resT" 

When  such  Acts  impose  duties  and  provide  a  penalty  or  other  remedy  for 
their  violation,  an  action  will  not  generally  lie  for  damages  for  breach  of  such 
duties,  Atkinson  v.  Newcastle  Waterworks  (1877),  2  Ex.D.  441  ;  Cowley  v. 
Newcastle  Local  Board  (1892),  A.C.  345;  Johnston  v.  Consumers  Gas  Co.  (1898), 
A.C.  447. 

Repeal.  Where  a  municipality  had  a  right  of  action  against  another  muni- 
cipality, under  a  section  which  was  after  the  accrual  of  the  cause  of  action 
repealed,  it  was  held  that  such  right  of  action  was  saved  by  s.  8  (50),  Morris 
(Township)  v.  Huron  (County)  (1895),  26  O.R.  689. 

Headings.  Headings  of  different  portions  of  a  statute  may  be  referred  to  to 
determine  the  sense  of  any  doubtful  expressions  in  a  section  under  a  particular 
heading,  Hammersmith  and  City  Railway  v,  Brand  (1869),  L.R.  4  H.L.  171 


16  ^TERPRETATION  OF  STATUTES. 

Donly  v.  Holmwood  (1880),  4  A.R.  555.  Thus  clauses  of  the  Municipal  Act 
under  the  rubric  "  Markets  ?'  were  held  to  be  for  the  protection  of  markets 
only  and  to  be  of  limited  application,  City  of  Toronto  v.  Virgo  (1896),  A.C.  88; 
but  clauses  though  under  a  particular  heading  may  be  extended  to  cover  other 
cases,  as  for  instance,  the  clauses  under  "  perjury  in  insurance  cases  "  in  the 
Criminal  Acts  were  held  to  relate  to  all  cases  of  perjury,  R.  v.  Currie  (1871), 
31  U.C.R.  582  ;  and  if  the  meaning  is  plain,  headings  will  not  be  allowed  to 
defeat  the  real  purpose  of  the  statute,  Barnes  v.  Jones  (1876),  51  Cal.  303  ; 
People  v.  Molyneux  (1869),  40  N.Y.  113. 

Preamble.  Where  the  enacting  part  is  clear  and  unambiguous,  it  cannot  be 
controlled  by  the  recitals  ;  but  where  the  enacting  part  is  ambiguous  it  may 
be  explained  by  reference  to  the  recitals,  Bentley  v.  Rotheram  and  Kim  worth 
Local  Board  of  Health  (1876),  4  Ch.D.  592  ;  R.  v.  Washington  (1881),  46  U.C.R. 
221. 

Jurisdiction  of  Courts.  Statutes  as  to  practice  and  procedure  cannot  give 
jurisdiction  :  Ahreiis  v.  McGilligat  (1873),  23  C.P.  171. 

Adopting  judicial  construction.  Where  certain  words  have  received  a  judi- 
cial construction  and  are  repeated  without  alteration  in  a  subsequent  statute 
the  legislature  must  be  taken  to  have  used  them  according  to  the  meaning  so 
placed  upon  them  :  Ex  parte  Campbell  (1870),  L.R.  5  Ch.  703  ;  Grain  v. 
Ottawa  Collegiate  Institute  (1878),  43  U.C.R.  498  ;  Nicholls  v.  Cummings 
(1877),  1  S.C.R.  395  ;  but  this  rule  will  not  be  applied  to  an  act  of  the  Do- 
minion Parliament  in  the  same  terms  as  provincial  acts  which  have  been  dif- 
ferently construed  in  different  provinces  :  Davidson  v.  Ross  (1875),  24  Gr.  22  ; 
but  an  expression  in  a  provincial  act  has  been  held  to  afford  good  evidence  as 
to  what  a  certain  term,  e.g.,  "  railway  track,"  meant  in  a  Dominion  Act :  To- 
ronto Ry.  Co.  v.  Reg.  (1896),  A.C.  551. 

English  decisions.  Where  the  English  Court  of  Appeal  have  placed  a  con- 
struction upon  an  English  Statute  which  has  been  re-enacted  in  a  colony,  the 
colonial  courts  should  govern  themselves  by  it  :  Trimble  v.  Hill  (1880),  5.  App. 
Cas.  342  ;  but  a  Judge  of  the  High  Court  should  follow  our  own  Court  of 
Appeal  in  cases  of  conflict,  leaving  it  to  the  Court  of  Appeal  to  overrule  its 
decision  if  it  sees  fit:  MacDonald  v.  McDonald  (1886),  11  0.  R.  187;  Mac- 
Donald  v.  Elliott  (1886),  12  O.R.  98,  and  upon  practice  points  Canadian  deci- 
sions are  to  be  preferred  :  Coulson  v.  O'Connell  (1878),  29  C.P.  341. 

DOMINION  INTERPRETATION  ACT. 

The  following  practical  differences  between  the  Dominion  and  Ontario  Inter- 
pretation Acts  may  be  noted.  Under  the  Dominion  Interpretation  Act, 
R.S.C.  c.  1,  s.  7,  every  Act  of  the  Dominion  Parliament  applies  to  thejwhole 
of  Canada,  except  it  merely  amends  an  act  which  applies  to  the  particular 
province  or  provinces  or  its  application  is  expressly  restricted.  A  writing 
does  not  expressly  include  words  photographed  or  phonographed. 

No  corporation  is  allowed  to  carry  on  the  business  of  banking  unless  such 
power  is  expressly  conferred  :  s.  7  (43). 

The  provisions  of  the  Ontario  Act,  taken  from  60  Vic.  c.  2,  except  s.  8  (47), 
are  not  contained  in  the  Dominion  Act. 
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IMPERIAL  ACT  30-31  VICT.  Cap.  3. 


An  Act  for  the  Union  of  Canada,  Nova  Scotia,  and 
New  Brunswick,  and  the  Government  thereof;  and 
for  purposes  connected  therewith. 

[29th  March,  1867.] 

[The   Statute  Law  Revision   Act,  56-57  V.  c.   14,   ( 
repealed,  as  spent,  sections  2,  25,  4%,  4$>  #A  ##»  1%7  and 
and  also  portions  of  sections  4,  51  ana  &&] 

WHEREAS  the  Provinces   of   Canada,  Nova  Scotia,   and 
New  Brunswick,   have    expressed   their   desire  to   be 
federally  united  into  one  Dominion  under  the  Crown  of  the 
United  Kingdom  of  Great  Britain  and  Ireland,  with  a  consti- 
tution similar  in  principle  to  that  of  the  United  Kingdom : 

And  whereas  such  a  Union  would  conduce  to  the  welfare  of 
the  Provinces  and  promote  the  interests  of  the  British  Empire  : 

And  whereas  on  the  establishment  of  the  Union  by  authority 
of  Parliament  it  is  expedient,  not  only  that  the  Constitution 
of  the  Legislative  Authority  in  the  Dominion  be  provided  for, 
but  also  that  the  nature  of  the  Executive  Government  therein 
be  declared : 

And  whereas  it  is  expedient  that  provision  be  made  for  the 
eventual  admission  into  the  Union  of  other  parts  of  British 
North  America : 

Be  it  therefore  enacted  and  declared  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and  consent  of  the 
Lords  Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same,  as 
follows  : 

I. — PRELIMINARY. 

1.  This  Act  maybe  cited  as  The  British  North  America  short  title. 
Act,  1867. 

v  / 

2.  The  provisions  of  this  Act  referring  to  Her  Majesty  the  Application  of 
Queen  extend  also  to  the  heirs  and  successors  of  Her  Maiestv,  provisions 

J     referring  to 
the  Queen. 
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Declaration  by 
proclamation 
of  Union  of 
Canada,  Nova 
Scotia  and 
New  Bruns- 
wick, into  one 
Dominion 
under  name  of 
Canada. 


Commence- 
ment of  sub- 
sequent pro- 
visions. 

Meaning  of 
Canada  in 
such  provis- 
ions. 


Four  Prov- 
inces. 


Provinces  of 
Ontario  and 
Quebec. 


Provinces  of 
Nova  Scotia 
and  New 
Brunswick. 

Population 
of  Provinces 
to  be  distin- 
guished in 
decennial 
census. 


Kings  and  Queens  of  the  United  Kingdom   of  Great  Britain 
and  Ireland. 

II. — UNION. 

3.  It  shall  be  lawful  for  the  Queen,  by  and  with  the  advice 
of  Her  Majesty's  Most  Honourable  Privy  Council,  to  declare 
by  Proclamation  that  on  and  after  a  day  therein  appointed, 
not  being  more  than  six  months  after  the  passing  of  this  Act, 
the  Provinces  of  Canada,  Nova  Scotia,  and  New  Brunswick 
shall  form  and  be  one  Dominion  under  the  name  of  Canada  ~ 
and  on  and  after  that  day  those  three  Provinces  shall  form 
and  be  one  Dominion  under  that  name  accordingly. 

4.  The  subsequent  provisions  of  this  Act  shall,  unless  it  is 
otherwise  expressed  or  implied,  commence  and  have  effect  on 
and  after  the  Union,  that  is  to  say,  on  and  after  the  day  ap- 
pointed for  the   Union  taking  effect  in  the  Queen's  Procla- 
mation ;    and  in  the  same  provisions,  unless  it  is  otherwise 
expressed  or  implied,  the  name  Canada  shall  be  taken  to  mean 
Canada  as  constituted  under  this  Act. 

5.  Canada   shall   be   divided  into  four  Provinces,  named 
Ontario,  Quebec,  Nova  Scotia,  and  New  Brunswick. 

[Canada  now  also  includes  the  Provinces  of  Manitoba, 
British,  Columbia  and  Prince  Edward  Island  and  the  North 
West  Territories.] 

6.  The  parts  of  the  Province  of  Canada  (as  it  exists  at  the 
passing  of  this  Act)  which  formerly  constituted  respectively 
the  Provinces  of  Upper  Canada  and  Lower  Canada  shall  be 
deemed  to  be  severed,  and  shall  form  two  separate  Provinces. 
The  part  which  formerly  constituted  the  Province  of  Upper 
Canada  shall  constitute  the  Province  of  Ontario ;  and  the  part 
which  formerly  constituted  the   Province  of  Lower  Canada 
shall  constitute  the  Province  of  Quebec. 

7.  The  Provinces  of  Nova  Scotia  and  New  Brunswick  shall 
have  the  same  limits  as  at  the  passing  of  this  Act. 

8.  In  the  general  census  of  the  population  of  Canada  which 
is  hereby  required  to  be  taken  in  the  year  one  thousand  eight 
hundred  and  seventy-one,  and  in  every  tenth  year  thereafter, 
the  respective  populations  of  the  four  Provinces  shall  be  dis- 


tinguished. 


III. — EXECUTIVE  POWER. 


Executive       •     9.  The  Executive  Government  and  authority  of  and  over 
tinue  vested"    Canada  is  hereby  declared  to  continue  and  be  vested  in  the 

in  the  Queen.    Queen. 

Application  of      1C.  The  provisions  of  this  Act  referring  to  the  Governor 
provisions        General  extend  and  apply  to  the  Governor  General  for  the  time 

Governor-        being  of  Canada,  or  other  the  Chief  Executive  Officer  or  Ad- 
General. 
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ministrator,  for  the  time  being  carrying  on  the  Government  of 
Canada  on  behalf  and  in  the  name  of  the  Queen,  by  whatever- 
title  he  is  designated. 

1  1  .  There  shall  be  a  Council  to  aid  and  advise  in  the  Gov-  Constitution 
eminent  of  Canada,  to  be  styled  the  Queen's  Privy  Council  for  Councillor 
Canada  ;    and  the  persons  who   are  to  be  members  of   that  Canada. 
Council  shall  be  from  time  to  time  chosen  and  summoned  by      r>   /  o 
the  Governor  General  and  sworn  in  as  Privy  Councillors,  and          . 
members  thereof  may  be  from  time  to  time  removed,  by  the 
Governor  General. 


All  powers,  authorities,  and  functions  which  under  any  All  powers 
Act  of  the  Parliament  of  Great  Britain,  or  of  the  Parliament 
of  the  United  Kingdom  of  Great  Britain  and  Ireland,  or  of  the  by  Governor 
Legislature  of  Upper  Canada,  Lower  Canada,  Canada    Nova  !^cea0fWlth 
Scotia,  or  New  Brunswick,  are  at  the  Union  vested  in  or  exer-  Privy  Council 
cisable  by  the  respective  Governors  or  Lieutenant  Governors  or  alone- 
of  those  Provinces,  with  the  advice,  or  with  the  advice  and 
consent,,  of  the  respective  Executive  Councils  thereof,  or  in  con- 
junction  with  those  Councils,  or  with  any  number  of  members    0  . 
thereof,  or  by  those  Governors  or  Lieutenant  Governors  indi- 
vidually,  shall,  as  far  as  the  same  continue  in  existence  and 
capable  of  being  exercised  after  the  Union  in  relation  to  the 
Government  of  Canada,  be  vested  in  and  exercisable  by  the 
Governor  General,  with  the  advice  or  with  the  advice  and  con- 
sent of  or  in  conjunction  with  the  Queen's  Privy  Council  for 
Canada,  or  any  members  thereof,  or  by  the  Governor  General 
individually,  as  the  case  requires,  subject  nevertheless  (except 
with  respect  to  such  as  exist  under  Acts  of  the  Parliament  of 
Great  Britain  or  of  the  Parliament  of  the  United  Kingdom  of 
Great  Britain  and  Ireland)  to  be  abolished  or  altered  by  the 
Parliament  of  Canada. 

13.  The  provisions  of  this  Act  referring  to  the  Governor  Application 
General  in  Council  shall  be  construed  as  referring  to  the  Gov-  ^ferri^8 
ernor  General  acting  by  and  with  the  advice  of  the  Queen's  Governor 
Privy  Council  for  Canada. 


14.  It  shall  be  lawful  for  the  Queen,  if  Her  Majesty  thinks  Power  to  Her 
tit,  to  authorize  the  Governor  General  from  time  to  time  to  ^nome*0 
appoint  any  person  or  any  persons  jointly  or  severally  to  be  Governor 
his  Deputy  or  Deputies  within  any  part  or  parts  of  Canada,  ^f^ohJ?  to 
and  in  that  capacity  to  exercise  during  the  pleasure  of  the  Deputies. 
Governor  General  such  of  the  powers,  authorities,  and  functions    $/  Y 
of  the  Governor  General  as  the    Governor  General   deems  it  / 

necessary  or  expedient  to  assign  to  him  or  them,  subject  to  any 
limitations  or  directions  expressed  or  given  by  the  Queen  ;  but 
the  appointment  of  such  a  Deputy  or  Deputies  shall  not  affect 
the  exercise  by  the  Governor  General  himself  of  any  power, 
authority  or  function. 
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Command  of  15  The  Command-in-Chief  of  the  Land  and  Naval  Militia, 
to  continue  to  and  of  all  Naval  and  Military  Forces,  of  and  in  Canada,  is 
be  vested  in  hereby  declared  to  continue  and  be  vested  in  the  Queen. 

the  Queen.  J 


Seat  of  Gov- 
ernment of 
Canada. 


of  Canada. 


16.  Until  the  Queen  otherwise  directs  the  seat  of  Govern- 
ment of  Canada  shall  be  Ottawa. 

IV. — LEGISLATIVE  POWER. 

17.  There  shall  be  one  Parliament  for  Canada,  consisting  of 
the  Que'en,  an  Upper  House  styled  the  Senate,  and  the  House 

£  }  f          %of  Commons. 

[Section  18  was  repealed  by  Imperial  Act  38  and  39  Viet, 
c.  38,  and  the  following  section  substituted  therefor. 

Privileges,  1§.  The  privileges,  immunities,  and  powers  to  be  held,  enjoyed  and 

etc., of  Houses,  exercised  by  the  Senate  and  by  the  House  of  Commons  and  by  the  mem- 
bers thereof  respectively  shall  be  such  as  are  from  time  to  time  defined  by 
Act  of  the  Parliament  of  Canada,  but  so  that  any  Act  of  the  Parliament 
of  Canada  defining  such  privileges,  immunities  and  powers  shall  not  confer 
any  privileges,  immunities  or  powers  exceeding  those  at  the  passing  of 
such  Act  held,  enjoyed,  and  exercised  by  the  Commons  House  of  Parlia- 
ment of  the  United  Kingdom  of  Great  Britain  and  Ireland  and  by  the 
members  thereof.] 


First  Session 
of  the  Parlia- 
ment of 
Canada. 

Yearly  Ses- 
sion of  the 
Parliament 
of  Canada 


19.  The  Parliament  of  Canada  shall  be  called  together  not 
later  than  six  months  after  the  Union. 

20.  There  shall  be  a  Session  of  the  Parliament  of  Canada 
once  at  least  in  every  year,  so  that  twelve  months  shall  not 
intervene  between  the  last  sitting  of  the  Parliament  in  one 
Session  and  its  tirst  sitting  in  the  next  Session. 

The  Senate. 


Number  of 
Senators. 


Representa- 
tion of  Prov- 
inces in 
Senate. 


J31.  The  Senate  shall,  subject  to  the  provisions  of  this  Act, 
consist  of  seventy -two  members,  who  shall  be  styled  Senators. 

[The  Senate  noiv  consists  of  81  members  and  includes 
representatives  of  the  Provinces  of  Ontario,  Quebec,  Nova 
Scotia,  New  Brunswick,  Manitoba,  British  Columbia,  and 
Prince  Edward  Island  and  of  the  North  West  Territories.'] 

22.  In  relation  to  the  constitution  of  the  Senate,  Canada 

A 

shall  be  deemed  to  consist  of  three  divisions— 

1.  Ontario; 

2.  Quebec ; 

3.  The  Maritime  Provinces,  Nova  Scotia  and  New  Brunswick; 
which  three  divisions  shall  (subject  to  the  provisions  of  this 
Act)  be  equally  represented  in  the  Senate  as  follows :  Ontario 
by  twenty-four  Senators ;   Quebec  by  twenty-four  Senators  ; 
and  the  Maritime  Provinces  by  twenty-four  Senators,  twelve 
thereof  representing  Nova  Scotia,  and  twelve  thereof  repre- 
senting New  Brunswick. 
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In  the  case  of  Quebec  each  of  the  twenty-four  Senators 
representing  that  Province  shall  be  appointed  for  one  of  the 
twenty-four  Electoral  Divisions  of  Lower  Canada  specified  in 
Schedule  A.  to  chapter  one  of  the  Consolidated  Statutes  of 
Canada. 

23.  The  qualification  of  a  Senator  shall  be  as  follows  :-       $™enatoi°n8 

1.  He  shall  be  of  the  full  age  of  thirty  years  : 

2.  He  shall  be  either  a  natural-born  subject  of  the  Queen, 

or  a  subject  of  the  Queen  naturalized  by  an  Act  of  the 
Parliament  of  Great  Britian,or  of  the  Parliament  of  the 
United  Kingdom  of  Great  Britian  and  Ireland,  or  of 
the  Legislature  of  one  of  the  Provinces  of  Upper 
Canada,  Lower  Canada,  Canada,  Nova  Scotia,  or  New 
Brunswick,  before  the  Union,  or  of  the  Parliament  of 
Canada  after  the  Union. 

3.  He  shall  be  legally  or  equitably  seised  as  of  freehold  for 

his  own  use  and  benefit  of  lands  or  tenements  held 
in  free  and  common  socage,  or  seised  or  possessed  for 
his  own  use  and  benefit  of  lands  or  tenements  held 
in  franc-aleu  or  in  roture,  within  the  Province  for 
which  he  is  appointed,  of  the  value  of  $4,000, 
over  and  above  all  rents,  dues,  debts,  charges, 
mortgages,  and  incumbrances  due  or  payable  out  of 
or  charged  on  or  affecting  the  same : 

4.  His  real  and  personal  property  shall  be  together  worth 

$4,000  over  and  above  his  debts  and  liabilities : 

5.  He  shall  be  resident  in  the  Province  for  which  he  is 

appointed : 

6.  In  the  case  of  Quebec  he  shall  have  his  real  property 

qualification  in  the  Electoral  Division  for  which  he  is 
appointed,  or  shall  be  resident  in  -that  Division. 

24.  The  Governor  General  shall  from  time  to  time,  in  the  Summoning  of 
Queen's  name,  by  instrument  under  the  Great  Seal  of  Canada,  Senators, 
summon  qualified  persons  to  the  Senate  ;  and,  subject  to  the 
provisions  of  this  Act,  every  person  so  summoned  shall  become 

and  be  a  member  of  the  Senate  and  a  Senator. 

25.  Such  persons  shall  be  first  summoned  to  the  Senate  as  Summons  of 
the  Queen  by  warrant  under  Her  Majesty's  Royal  Sign  Manual  first  body  of 
thinks  fit  to  approve,  and  their  names  shall  be  inserted  in  the 
Queen's  Proclamation  of  Union. 

2  6.  If  at  any  time  on  the  recommendation  of  the  Governor-  Addition  of 
General  the  Queen  thinks  fit  to  direct  that  three  or  six  mem-  Senators  in 
bers  be  added  to  the  Senate,  the  Governor  General  may  by  sum-  certam  cases- 
mons  to  three  or  six  qualified  persons  (as  the  case  may  be), 
representing  equally  the  three  divisions  of  Canada,  add  to  the 
Senate  accordingly. 
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Reduction  of         £7    In  case  of  such  addition  being  at  any  time  made  the 

normal  num-    Governor  General  shall  not  summon  any  person  to  the  Senate, 

ber-  except  on  a  further  like  direction  by  the  Queen  on  the  like 

recommendation,  until  each  of  the  three  divisions  of  Canada 

is  represented  by  twenty-four  Senators  and  no  more. 


Maximum  <£8.  The  number  of  Senators  shall  not  at  any  time  exceed 

number  of  .    .  » 

Senators.         seventy-eight. 

[See  note  appended  to  section  21.~\ 

Tenure  of  place      29.  A  Senator  shall,  subject  to  the  provisions  of  this  Act, 

in  Senate.          hold  hig  place  jn  the  Senate  for  life/ 

Resignation  of      3Q.  A  Senator  may  by  writing  under  his  hand  addressed  to 
Senate?  t-ne  Governor  General  resign  his  place  in  the  Senate,  and  there- 

upon the  same  shall  be  vacant. 

Disqualifica-         3^    The  place  of  a  Senator  shall  become  vacant  in  any  of 

tion  of  ,       £  ,,        .   J  * 

Senators.         the  following  cases  : 

1.  If  for  two  consecutive  Sessions  of  the  Parliament  he 

fails  to  give  his  attendance  in  the  Senate  : 

2.  If  he  takes  an  oath  or  makes  a  declaration  or  acknow- 

ledgment of  allegiance,  obedience,  or  adherence  to  a 
foreign  power,  or  does  an  act  whereby  he  becomes  a 
subject  or  citizen,  or  entitled  to  the  rights  or  privi- 
leges of  a  subject  or  citizen,  of  a  foreign  power  : 

3.  If  he  is  adjudged  bankrupt  or  insolvent,  or  applies  for 

the  benefit  of  any  law  relating  to  insolvent  debtors, 
or  becomes  a  public  defaulter  : 

4.  If  he  is  attainted  of  treason  or  convicted  of  felony  or  of 

anv  infamous  crime  : 

V 

5.  If  he  ceases  to  be  qualified  in  respect  of  property  or  of 

residence  ;  provided,  that  a  Senator  shall  not  be 
deemed  to  have  ceased  to  be  qualified  in  respect  of 
residence  by  reason  only  of  his  residing  at  the  seat 
of  the  Government  of  Canada  while  holding  an  office 
under  that  Government  requiring  his  presence  there. 

Summons  on         32.  When  a  vacancy  happens  in  the  Senate  by  resignation, 
Senatey  m       death,  or  otherwise,  the  Governor  General  shall  by  summons 
to  a  fit  and  qualified  person  fill  the  vacancy. 

Questions  as  to      33.  If  any  question  arises  respecting  the  qualification  of  a 
S^1!™^;1^  Senator  or  a  vacancy  in  the  Senate  the  same  shall  be  heard  and 

anu  vacaiiides  f  «j 

in  Senate.        determined  by  the  Senate. 

Appointment        34.  The  Governor  General  may  from  time  to  time,  by  in- 

f   C3  1  £  **  '  i/ 

Senate  strument  under  the  Great  Seal  of  Canada,  appoint  a  Senator  to 

be  Speaker  of  the  Senate,  and  may  remove  him  and  appoint 
another  in  his  stead. 
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35.  Until  the  Parliament  of  Canada  otherwise  provides,  the  Quorum 
presence  of  at  least  fifteen  Senators,  including  the  Speaker,  shall 

be  necessary  to  constitute  a  meeting  of  the  Senate  for  the  exer- 
cise of  its  powers. 

36.  Questions  arising  in  the  Senate  shall  be  decided  by  a  Voting  in 
majority  of  voices,  and  the  Speaker  shall  in  all  cases  have  a  Senate- 
vote,  and  when  the  voices  are  equal  the  decision  shall  be  deemed 

to  be  in  the  negative. 

The  House  of  Commons. 

37.  The  House  of  Commons  shall,  subject  to  the  provisions  Constitution 
of  this  Act,  consist  of  one  hundred  and  eighty -one  members,  of  Commons^n 
whom  eighty-two  shall  be  elected  for   Ontario,  sixty-five  for  Canada. 
Quebec,  nineteen  for  Nova  Scotia,  and  fifteen  for  New  Bruns- 
wick. 

[The  number  of  members  is  now  213,  the  Province  of  Ontario 
having  92,  Quebec  65,  Nova  Scotia  20 1  New  Brunswick  14, 
Prince  Edward  Island  5,  British  Columbia  6,  Manitoba  7, 
and  the  North  West  Territories  4-  See  Rev.  Stats.  C.,  1886, 
Chaps.  6  and  7  ;  55-56  V.  Chap.  11.] 

38.  The  Governor  General  shall  from  time  to  time,  in  the  Summoning  of 
Queen's  name,  by  instrument  under  the  Great  Seal  of  Canada,  Commons, 
summon  and  call  together  the  House  of  Commons. 

39.  A  Senator  shall  not  be  capable  of  being  elected  or  of  Senators  not  to 
sitting  or  voting  as  a  member  of  the  House  of  Commons.  Commons186 

40.  Until   the  Parliament  of  Canada  otherwise  provides.  Electoral  dis- 
Ontario,  Quebec,  Nova  Scotia,  and  New  Brunswick   shall,  for 

the  purposes  of  the  election  of  members  to  serve  in  the  House 
of  Commons,  be  divided  into  Electoral  Districts  as  follows: — 


1. — ONTARIO. 

Ontario  shall  be  divided  into  the  Counties,  Ridings  of  Coun- 
ties, Cities,  parts  of  Cities,  and  Towns  enumerated  in  the  first 
Schedule  to  this  Act,  each  whereof  shall  be  an  Electoral  District, 
each  such  District  as  numbered  in  that  Schedule  being  entitled 
to  return  one  member. 


2. — QUEBEC. 

Quebec  shall  be  divided  into  sixty-five  Electoral  Districts, 
composed  of  the  sixty-five  Electoral  Divisions  into  which  Lower 
Canada  is  at  the  passing  of  this  Act  divided  under  chapter  two 
of  the  Consolidated  Statutes  of  Canada,  chapter  seventy-five 
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of  the  Consolidated  Statutes  of  Lower  Canada,  and  the  Act 
of  the  Province  of  Canada  of  the  twenty -third  year  of  the 
Queen,  chapter  one,  or  any  other  Act  amending  the  same  in 
force  at  the  Union,  so  that  each  such  Electoral  Division  shall 
be  for  the  purposes  of  this  Act  an  Electoral  District  entitled  to 
return  one  member. 


3. — NOVA  SCOTIA. 

Each  of  the  eighteen  Counties  of  Nova  Scotia  shall  be  an 
Electoral  District.  The  County  of  Halifax  shall  be  entitled  to 
return  two  members,  and  each  of  the  other  Counties  one 
member. 

4. — NEW  BRUNSWICK. 

Each  of  the  fourteen  Counties  into  which  New  Brunswick  is 
divided,  including  the  City  and  County  of  St.  John,  shallbe  an 
Electoral  District ;  the  City  of  St.  John  shall  also  be  a  separate 
Electoral  District.  Each  of  those  fifteen  Electoral  Districts 
shall  be  entitled  to  return  one  member. 

[The  above  provisions  as  to  the  electoral  districts  of  the 
Provinces  above  named  have  been  varied  by  subsequent  Statutes 
vf  the  Parliament  of  Canada.] 

Continuance         41.  Until  the  Parliament  of  Canada  otherwise  provides,  all 

of  existing        laws  in  force  in  the  several  Provinces  at  the  Union  relative  to 

until  Parlia-     the  following  matters  or  any  of  them,  namely, — the  qualifica- 

mentof  Cana-  tions  and  disqualifications  of  persons  to  be  elected  or  to  sit  or 

provides.         vote  as  members  of  the  House  of  Assembly  or   Legislative 

Assembly  in  the  several  Provinces,  the  voters  at  elections  of 

such  members,  the  oaths  to  be  taken  by  voters,  the  Returning 

Officers,  their  powers  and  duties,  the  proceedings  at  elections, 

the  periods  during  which  elections  may  be  continued,  the  trial 

of  controverted  elections,  and  proceedings  incident  thereto,  the 

vacating  of  seats  of  members,  and  the  execution  of  new  writs 

in  case  of  seats  vacated  otherwise  than  by  dissolution, — shall 

respectively   apply  to  elections  of  members  to  serve  in   the 

House  of  Commons  for  the  same  several  Provinces. 

Provided  that,  until  the  Parliament  of  Canada  otherwise  pro- 
vides, at  any  election  for  a  Member  of  the  House  of  Commons 
for  the  District  of  Algoma,  in  addition  to  persons  qualified  by 
.  the  law  of  the  Province  of  Canada  to  vote,  every  male  British 
subject  aged  twenty-one  years  or  upwards,  being  a  householder, 
shall  have  a  vote. 

[See  Rev.  Stat.  C.,  1886,  Chaps.  5,  8  and  9  and  subsequent 
Acts  amending  these  Statutes.] 
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4:2.  For  the  first  election  of  members  to  serve  in  the  House  Writs  for  first 
of  Commons  the  Governor-General  shall  cause  writs  to  be  issued  e 
by  such  person,  in  such  form',  and  addressed  to  such  Returning 
Officers  as  he  thinks  fit. 

The  person  issuing  writs  under  this  section  shall  have  the 
like  powers  as  are  possessed  at  the  Union  by  the  officers  charged 
with  the  issuing  of  writs  for  the  election  of  members  to  serve 
in  the  respective  House  of  Assembly  or  Legislative  Assembly 
of  the  Province  of  Canada,  Nova  Scotia,  or  New  Brunswick  ; 
and  the  Returning  Officers  to  whom  writs  are  directed  under  this 
section  shall  have  the  like  powers  as  are  possessed  at  the  Union 
by  the  officers  charged  with  the  returning  of  writs  for  the  elec- 
tion of  members  to  serve  in  the  same  respective  House  of 
Assembly  or  Legislative  Assembly. 

43.  In  case  a  vacancy  in  the  representation  in  the  House  of  As  to  vacan- 
Commons  of  any  Electoral  District  happens  before  the  meeting  meeting  of 
of  the  Parliament,  or  after  the  meeting  of  the  Parliament  before  Parliament 
provision  is  made  by  the  Parliament  in  this  behalf,  the  provi-  visionffmade 
sions  of  the  last  foregoing  section  of  this  Act  shall  extend  and  by  Parliament 
apply  to  the  issuing  and  returning  of  a  writ  in  respect  of  such  ln  thls  behalf- 
vacant  District. 

44.  The  House  of  Commons  on  its  first  assembling  after1  a  As  to  election 
general  election  shall  proceed  with  all  practicable  speed  to  elect  Hous^o^Com- 
one  of  its  members  to  be  Speaker.  mons. 

45.  In  case  of  a  vacancy  happening  in  the  office  of  Speaker  As  to  filling 
by  death,   resignation  or  otherwise,  the  House  of  Commons  ^cSte^JSr 
shall  with  all  practicable  speed  proceed  to  elect  another  of  its  Speaker, 
members  to  be  Speaker. 

46.  The  Speaker  shall  preside  at  all  meetings  of  the  House  Speaker  to 
of  Commons.  preside* 

[See  4$~49  V>  c.  1  (Dom.)  which  creates  the  office  of  Deputy 
Speaker.] 

47.  Until  the  Parliament  of  Canada  otherwise  provides,  in  Provision  in 
case  of  the  absence  for  any  reason  of  the  Speaker  from  the 

chair  of  the  House  of  Commons  for  a  period  of  forty-eight  con- 
secutive hours,  the  House  may  elect  another  of  its  members  to 
act  as  Speaker,  and  the  member  so  elected  shall  during  the  con- 
tinuance of  such  absence  of  the  Speaker  have  and  execute  all 
the  powers,  privileges,  and  duties  of  Speaker. 

4  8.  The  presence  of  at  least  twenty  members  of  the  House  Quorum  of 
of  Commons  shall  be  necessary  to  constitute  a  meeting  of  the  mons.6 
House  for  the  exercise  of  its  powers,  and  for  that  purpose  the 
Speaker  shall  be  reckoned  as  a  member. 

49.  Questions  arising  in  the  House  of  Commons  shall  be  Voting  in 
decided  by  a  majority  of  voices  other  than  that  of  the  Speaker  Houseof  Com- 
and  when  the  voices  are  equal,  but  not  otherwise,  the  Speaker 
shall  have  a  vote. 


mons. 


t^Uf  fi^^ 
*~ 
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Duration  of  5Q  Every  House  of  Commons  shall  continue  for  five  years 
mons?  (  X  from  the  day  of  the  return  of  the  writs  for  choosing  the  House 

(subject  to  be  sooner  dissolved  by  the  Governor  General),  and 

no  longer. 

Decennial  Re-  51.  On  the  completion  of  the  census  in  the  year  one  thou- 
Re^esenTa-  °  sand  eight  hundred  and  seventy-one,  and  of  each  subsequent 
tion.  decennial  census,  the  representation  of  the  four  Provinces  shall 

be  re-adjusted  by  such  authority,  in  such  manner  and  from  such 
time  as  the  Parliament  of  Canada  from  time  to  time  provides, 
subject  and  according  to  the  following  rules  :— 

1.  Quebec  shall  have  the  fixed  number  of  sixty-five  mem- 
bers: 

t&   jbvL    &0**~  2.  There  shall  be  assigned  to  each  of  the  other  Provinces 

/7  such  a  number  of  members  as  will  bear  the  same  pro- 

V  J       //*/?  2i  ^  portion  to  the  number  of  its  population  (ascertained 

**       ^  at  such  -census)  as  the  number  sixty-five  bears  to  the 

number  of  the  population  of  Quebec  (so  ascertained)  : 

3.  In  the  computation  of  the  number  of  members  for  a 

Province  a  fractional  part  not  exceeding  one-half  of 
the  whole  number  requisite  for  entitling  the  Province 
to  a  member  shall  be  disregarded  ;  but  a  fractional 
part  exceeding  one-half  of  that  number  shall  be 
equivalent  to  the  whole  number  : 

4.  On  any  such  re-adjustment  the  number  of  members  for 

a  Province  shall  not  be  reduced  unless  the  proportion 
which  the  number  of  the  population  of  the  Province 
bore  to  the  number  of  the,  aggregate  popnlnAinp  of 
Canada  at  the  then  last  preceding  re-adjustment  of 
the  number  of  members  for  the  Province  is  ascertained 
at  the  then  latest  census  to  be  diminished  by  one- 
twentieth  part  or  upwards  : 

5.  Such  re-adjustment  shall  not  take  effect  until  the  ter- 

mination of  the  then  existing  Parliament. 

[See  now  Rev.  Stat.  (7.,  1886,  Cap.  6.] 

Increase  of  52.  The  number  of  members  of  the  House  of  Commons  may 

House  ofCom-  ^e  ^rom  time  to  time  increased  by  the  Parliament  of  Canada, 
mons.  provided  the  proportionate  representation  of  the  Provinces 

prescribed  by  this  Act  is  not  thereby  disturbed. 

Money  Votes  ;  Royal  Assent. 

Appropriation      53.  Bills  for  appropriating  any  part  of  the  public  revenue, 
and  tax  bills.    or  for  imposing  any  tax  or  impost,  shall  originate  in  the  House 
of  Commons. 

Recommenda-  54.  It  shall  not  be  lawful  for  the  House  of  Commons  to 
votes!  ney  adopt  or  pass  any  vote,  resolution,  address,  or  bill  for  the 
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appropriation  of  any  part  of  the  public  revenue,  or  of  any  tax 
or  impost,  to  any  purpose  that  has  not  been  first  recommended 
to  that  House  by  message  of  the  Governor-General  in  the 
Session  in  which  such  vote,  resolution,  address,  or  bill  is 
proposed. 

55.  Where  a  bill  passed  by  the  Houses  of  the  Parliament  is  Royal  assent 
presented  to  the  Governor  General  for  the   Queen's  assent,  he  to  bllls»  etc> 
shall  declare  according  to  his    discretion,  but  subject  to  the 
provisions  of  this  Act  and  to  Her  Majesty's  instructions,  either 

that  he  assents  thereto  in  the  Queen's  name,  or  that  he  with- 
holds the  Queen's  assent,  or  that  he  reserves  the  bill  for  the 
signification  of  the  Queen's  pleasure. 

56.  Where  the  Governor  General  assents  to  a  bill  in  the  Disallowance    i 
Queen's  name,  he  shall  by  the  first  convenient  opportunity  send  CouncnV/Act 
an  authentic  copy  of  the  Act  to  one  of  her  Majesty's  Principal  assented  to  by 
Secretaries  of  State  ;  and  if  the  Queen  in  Council  within  two  ^eneral°r 
years  after  the  receipt  thereof  by  the  Secretary  of  State  thinks 

fit  to  disallow  the  Act,  such  disallowance  (with  a  certificate  of 
the  Secretary  of  State  of  the  day  on  which  the  Act  was 
received  by  him)  being  signified  by  the  Governor  General,  by 
speech  or  message  to  each  of  the  Houses  of  the  Parliament,  or 
by  proclamation,  shall  annul  the  Act  from  and  after  the  day 
of  such  signification. 

57.  A  bill  reserved  for  the  signification  of  the  Queen's  plea-  Signification 
sure  shall  not  have  any  force  unless  and  until  within  two  years  jL?!l?er'8 

t/  v  piofltSurc  on 

from  the  day  on  which    it  was  presented  to  the    Governor  bill  reserved. 
General  for  the  Queen's  assent,  the  Governor  General  signifies, 
by  speech  or  message  to  each  of  the  Houses  of  the  Parliament 
or   by   proclamation,  that  it  has    received  the  assent  of  the 
Queen  in  Council. 

An  entry  of  every  such  speech,  message,  or  proclamation 
shall  be  made  in  the  Journal  of  each  House,  and  a  duplicate 
thereof  duly  attested  shall  be  delivered  to  the  proper  officer  to 
be  kept  among  the  Records  of  Canada. 

V. — PROVINCIAL  CONSTITUTIONS.  • ; ; 

Executive  Power. 

58.  For  each  Province  there  shall  be  an  officer,  styled  the  Appointment 
Lieutenant  Governor,  appointed  by  the  Governor  General  in  Governors^  \S  /fl 
Council  by  instrument  under  the  Great  Seal  of  Canada.  Provinces. 

59.  A  Lieutenant  Governor   shall   hold   office  during  the  Tenure  of  office 
pleasure  of  the  Governor  General ;  but  any  Lieutenant  Gover- 
nor appointed  after  the  commencement  of  the  first  Session  of  the 
Parliament  of  Canada  shall  not  be  removable  within  five  years 

from  his  appointment,  except  for  cause  assigned,  which  shall 
be  communicated  to  him  in  writing  within  one  month  after 
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the  order  for  his  removal  is  made,  and  shall  be  communicated 
by  message  to  the  Senate  and  to  the  House  of  Commons  within 
one  week  thereafter  if  the  Parliament  is  then  sitting,  and  if  not 
then  within  one  week  after  the  commencement  of  the  next 
Session  of  the  Parliament. 


sa^ai>ies  °^  ^ne  Lieutenant  Governors  shall  be  fixed 
Governors.       and  provided  by  the  Parliament  of  Canada. 

Oaths,  etc.,  of      61.  Every  Lieutenant  Governor  shall,  before  assuming  the 
Governor.        duties  of  his  office,  make  and  subscribe  before  the  Governor 
General  or  some  person  authorized  by  him,  oaths  of  allegiance 
and  office  similar  to  those  taken  by  the  Governor  General. 


Application  of      62.  The  provisions  of  this  Act  referring  to  the  Lieutenant 
FerrIng°toS  *      Governor  extend  and  apply  to  the  Lieutenant  Governor  for  the 
time  being  of  each  Province  or  other  the  chief  executive  officer 
or  administrator  for  the  time  being  carrying  on  the  govern- 
ment of  the  Province,  by  whatever  title  he  is  designated. 


Lieutenant 


ry 


i 
f  * 


Appointment       63.  The  Executive  Council  of  Ontario  and  of  Quebec  shall 
officers"o7on-  ^e  composed  of  such  persons  as  the  Lieutenant  Governor  from 
tario  and  Que-  time  to  time  thinks  fit,  and  in  the  first  instance  of  the  following 
officers,  namely  :  —  The    Attorney  General,  the  Secretary  and 
Registrar  of  the  Province,  the  Treasurer  of  the  Province,  the 
Commissioner  of  Crown  Lands,  and  the  Commissioner  of  Agri- 
culture and  Public  Works,  within  Quebec,  the  Speaker  of  the 
Legislative  Council  and  the  Solicitor  General. 

[See  noiv,  as  to  Ontario,  Rev.  Stat  Ont,  1897,  Cap  14.] 

Goverament  64  The  Constitution  of  the  Executive  Authority  in  each 
of  Nova  Scotia  of  the  Provinces  of  Nova  Scotia  and  New  Brunswick  shall; 
subject  to  the  provisions  of  this  Act,  continue  as  it  exists  at 
the  Union  until  altered  under  the  authority  of  this  Act. 


Ontarioor 
Quebec  with 

Executive 
Councilor 


/2  (? 
/ 


powers,  authorities,  and  functions  which  under  any 

to  be  exercised  Act  °^  the  Parliament  of  Great  Britain,  or  of  the  Parliament 
of  the  United  Kingdom  of  Great  Britain  and  Ireland,  or  of  the 
Legislature  of  Upper  Canada,  Lower  Canada,  or  Canada,  were 
or  are  before  or  at  the  Union  vested  in  or  exercisable  by  the 
respective  Governors  or  Lieutenant  Governors  of  those  Pro- 
vinces,  with  the  advice,  or  with  the  advice  and  consent,  of  the 
respective  Executive  Councils  thereof,  or  in  conjunction  with 
those  Councils,  or  with  any  number  of  members  thereof,  or  by 
those  Governors  or  Lieutenant  Governors  individually,  shall, 
as  far  as  the  same  are  capable  of  being  exercised  after  the 
Union  in  relation  to  the  Government  of  Ontario  and  Quebec 
respectively,  be  vested  in  and  shall  or  may  be  exercised  by  the 
Lieutenant  Governor  of  Ontario  and  Quebec  respectively,  with 
the  advice  or  with  the  advice  and  consent  of  or  in  conjunction 
with  the  respective  Executive  Councils,  or  any  members  thereof, 
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or  by  the  Lieutenant  Governor  individually,  as  the  case  re- 
quires, subject  nevertheless  (except  with  respect  to  such  as 
exist  under  Acts  of  the  Parliament  of  Great  Britain,  or  of  the 
Parliament  of  the  United  Kingdom  of  Great  Britain  and 

O 

Ireland,)  to  be  abolished  or  altered  by  the  respective  Legisla- 
tures of  Ontario  and  Quebec. 

66.  The  provisions  of  this  Act  referring  to  the  Lieutenant  Application  of 
Governor  in  Council  shall  be  construed  as  referring  to  the  FeSiJgto*  r 
Lieutenant  Governor  of  the  Province  acting  by  and  with  the  Lieutenant- 
advice  of  the  Executive  Council  thereof.  Council?1" 

67.  The  Governor  General  in  Council  may  from  time  to  Administra- 

\J  4-  "  "  Vv 

time  appoint  an  administrator  to  execute  the  office  and  func-  etT/oV^Lieu06 
tions  of  Lieutenant  Governor  during  his  absence,  illness,  or  tenant  Gover- 
other  inability.  nor- 


68.  Unless   and  until  the  Executive   Government  of  any  Seats  of  Pro- 

*    1   C^ 

Province  otherwise  directs  with  respect  to  that  Province,  the  ermnents?V 
seats  of  Government  of  the   Provinces   shall   be  as   follows, 
namely,  —  of  Ontario,   the  City  of   Toronto  ;   of   Quebec,  the 
City  of  Quebec  ;  of  Nova  Scotia,  the  City  of  Halifax  ;  and  of 
New  Brunswick,  the  City  of  Fredericton. 

Legislative  Power. 

1.  —  ONTARIO. 

69.  There  shall  be  a  Legislature  for  Ontario  consisting  of  Legislature 
the  Lieutenant  Governor  and  of  one  House,  styled  the  Legis-  for  Ontano- 
lative  Assembly  of  Ontario. 

70.  The  Legislative  Assembly  of  Ontario  shall  be  composed  Electoral 
of  eighty-two  members,  to  be  elected  to  represent  the  eighty-  dlstrlcts- 
two  Electoral  Districts  set  forth  in  the  first  Schedule  to  this 

Act. 

[The    number    of   members    is   now    93,  representing  92 
Electoral  Districts.     See  Rev.  Stat.  Ont.,  1897,  Cap.  6.] 

2.  —  QUEBEC. 

71.  There  shall  be  a  Legislature  for  Quebec  consisting  of  Legislature 
the  Lieutenant  Governor  and  of  two  Houses,  styled  the  Legis-  for  Q™^60- 
lative    Council   of   Quebec   and  the  Legislative  Assembly  of 
Quebec. 

72.  The  Legislative  Council  of  Quebec  shall  be  composed  Constitution 
of  twenty-four  members,  to  be  appointed  by  the  Lieutenant  5f  Legislative 
Governor  in  the  Queen's  name,  by  instrument  under  the  Great 

Seal  of  Quebec,  one  being  appointed  to  represent  each  of  the 
twenty  -four  electoral  divisions  of  Lower  Canada  in  this  Act 
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referred  to,  and  each  holding  office  for  the  term  of  his  life, 
unless  the  Legislature  of  Quebec  otherwise  provides  under  the 
provisions  of  this  Act. 

ofULefi?slative       ^  The   qualifications   of  tne    Legislative    Councillors    of 
Councillors.^     Quebec  shall  be  the  same  as  those  of  the  Senators  for  Quebec. 


Resignation, 
Disqualifica- 
tion, etc. 


74.  The  place  of  a  Legislative  Councillor  of  Quebec  shall 
become  vacant  in  the  cases  mutatis  mutandis,  in  which  the 
place  of  Senator  becomes  vacant. 

Vacancies.  75    \Vhen  a  vacancy  happens  in  the  Legislative  Council  of 

Quebec,  by  resignation,  death,  or  otherwise,  the  Lieutenant- 
Governor,  in  the  Queen's  name  by  instrument  under  the  Great 
Seal  of  Quebec,  shall  appoint  a  fit  and  qualified  person  to  fill 
the  vacancy. 

Questions  as         7  6.  If  any  question  arises  respecting  the  qualification  of  a 
e£c.  ;        es'  Legislative  Councillor  of  Quebec,  or  a  vacancy  in  the  Legisla- 
tive Council  of  Quebec,  the  same  shall  be  heard  and  deter- 
mined by  the  Legislative  Council. 


Speaker  of 
Legislative 
Council. 


Quorum  of 
Legislative 
Council. 


Voting  in 
Legislati  ve 
Council. 


Constitution 
of  Legislative 
Assembly  of 
Quebec. 


7  7.  The  Lieutenant  Governor  may  from  time  to  time,  by 
instrument  under  the  Great  Seal  of  Quebec,  appoint  a  member 
of  the  Legislative  Council  of  Quebec  to  be  Speaker  thereof, 
and  may  remove  him  and  appoint  another  in  his  stead. 

78.  Until  the  Legislature  of  Quebec  otherwise  provides,  the 
presence  of  at  least  ten  members  of  the  Legislative  Council, 
including  the  Speaker,  shall  be  necessary  to  constitute  a  meet- 
ing for  the  exercise  of  its  powers. 

79.  Questions  arising  in  the  Legislative  Council  of  Quebec 
shall  be  decided  by  a  majority  of  voices,  and  the  Speaker  shall 
in  all  cases  have  a  vote,  and  when  the  voices  are  equal  the 
decision  shall  be  deemed  to  be  in  the  negative. 

80.  The  Legislative  Assembly  of  Quebec  shall  be  composed 
of  sixty -five  members,  to  be  elected  to  represent  the  sixty-five 
electoral  divisions  or  districts  of  Lower  Canada  in  this  Act 
referred  to,  subject  to  alteration  thereof   by  the  Legislature  of 
Quebec :  Provided  that  it  shall  not  be  lawful  to  present  to  the 
Lieutenant  Governor  of  Quebec  for  assent  any  bill  for  altering 
the  limits  of  any  of  the  Electoral  Divisions  or  Districts  men- 
tioned in  the  second  Schedule  to  this  Act,  unless  the  second 
and  third  readings  of  such  bill  have  been  passed  in  the  Legis- 
lative Assembly  with  the  concurrence  of  the  majority  of  the 
members  representing  all  those  Electoral  Divisions  or  Districts, 
and  the  assent  shall  not  be  given  to  such  bills  unless  an  address 
has  been  presented  by  the  Legislative  Assembly  to  the  Lieu- 
tenant Governor  stating  that  it  has  been  so  passed. 
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3. — ONTARIO  AND  QUEBEC. 

81.  The  Legislatures  of  Ontario  and  Quebec  respectively  First  Session 
shall  be  called  together  not  later  than  six  months  after  the  tures6     a 
Union. 

82.  The   Lieutenant  Governor  of   Ontario  and  of  Quebec  Summoning  of 
shall  from  time  to  time,  in  the  Queen's  name,  by  instrument  Assembles, 
under   the   Great   Seal   of    the   Province,   summon   and   call 
together  the  Legislative  Assembly  of  the  Province. 

83.  Until  the  Legislature  of  Ontario  or  of  Quebec  otherwise  Restriction  on 
provides,  a  person  accepting  or  holding  in  Ontario  or  in  Quebec  holder?  of 
any  office,  commission,  or  employment  permanent  or  temporary,  offices. 

at  the  nomination  of  the  Lieutenant  Governor,  to  which  an 
annual  salary,  or  any  fee,  allowance,  emolument,  or  profit  of 
any  kind  or  amount  whatever  from  the  Province  is  attached, 
shall  not  be  eligible  as  a  member  of  the  Legislative  Assembly 
of  the  respective  Province,  nor  shall  he  sit  or  vote  as  such ; 
but  nothing  in  this  section  shall  make  ineligible  any  person 
being  a  member  of  the  Executive  Council  of  the  respective 
Province,  or  holding  any  of  the  following  offices,  that  is  to  say, 
the  offices  of  Attorney-General,  Secretary  and  Registrar  of  the 
Province,  Treasurer  of  the  Province,  Commissioner  of  Crown 
Lands,  and  Commissioner  of  Agriculture  and  Public  Works, 
and,  in  Quebec,  Solicitor-General,  or  shall  disqualify  him  to  sit 
or.  vote  in  the  House  for  which  he  is  elected,  provided  he  is 
elected  while  holding  such  office. 

[Acts  have  since  been  passed  with  the  view  of  further  secur- 
ing the  independence  of  the  Legislative  Assembly  of  Ontario. 
See  Rev.  Stat.  Ont.,  1897,  Cap.  11,  ss.  6  to  17.] 

84.  Until  the  Legislatures  of  Ontario  and  Quebec  respec-  Continuance 
tively  otherwise  provide,  all  laws  which  at  the  Union  are  in 

force  in  those  Provinces  respectively,  relative  to  the  following 
matters,  or  any  of  them,  namely, — the  qualifications  and  dis- 
qualifications of  persons  to  be  elected  or  to  sit  or  vote  as 
members  of  the  Assembly  of  Canada,  the  qualifications  or 
disqualifications  of  voters,  the  oaths  to  be  taken  by  voters,  the 
Returning  Officers,  their  powers  and  duties,  the  proceedings  at 
elections,  the  periods  during  which  such  elections  may  be  con- 
tinued, and  the  trial  of  controverted  elections  and  the  proceed- 
ings incident  thereto,  the  vacating  of  the  seats  of  members  and 
the  issuing  and  execution  of  new  writs  in  case  of  seats  vacated 
otherwise  than  by  dissolution,  shall  respectively  apply  to 
elections  of  members  to  serve  in  the  respective  Legislative 
Assemblies  of  Ontario  and  Quebec. 

[See  now  as  to  Ontario  Rev.  Stat.  Ont.,  1897,  Chaps.  9  and  11.] 

Provided  that  until  the  Legislature,  of  Ontario  otherwise 
provides,  at  any   election   for   a  member   of  the   Legislative 
c 
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Assembly  of  Ontario  for  the  District  of  Algoma,  in  addition 
to  persons  qualified  by  the  law  of  the  Province  of  Canada  to 
vote,  every  male  British  subject,  aged  twenty-one  years  or 
upwards,  being  a  householder,  shall  have  a  vote. 

[See  noiu  Rev.  Stat.  Out,  1897,  Cap.  9,  ss.  9-15.] 

Duration  of  $5.  Every  Legislative  Assembly  of  Ontario  and  every 
Assemblies.  Legislative  Assembly  of  Quebec  shall  continue  for  four  years 
from  the  day  of  the  return  of  the  writs  for  choosing  the  same 
(subject  nevertheless  to  either  the  Legislative  Assembly  of 
Ontario  or  the  Legislative  Assembly  of  Quebec  being  sooner 
dissolved  by  the  Lieutenant  Governor  of  the  Province),  and  no 
longer. 

[See  now,  as  to  Ontario,  Rev.  Stat.  Ont.,  1897,  Cap.  12,  s.  3.] 


Yearly  Ses-          g(j    There  shall  be  a  session  of  the  Legislature  of  Ontario 

sions  of  Legis-         ,.     „     ,  ,,    ~      , 

lature.  and  or  that  or  Quebec  once  at  least  in  every  year,  so  that 

twelve  months  shall  not  intervene  between  the  last  sitting  of 
the  Legislature  in  each  Province  in  one  session  and  its  first 
sitting  in  the  next  session. 

[See  now,  as  to  Ontario,  Rev.  Stat.  Ont.,  1897,  Cap.  12,  s.  4.] 

Speaker,  §7    The  following  provisions  of   this  Act   respecting   the 

m,  e  c.  jjouse  0£  Commons  Of  Canada,  shall  extend  and  apply  to  the 
Legislative  Assemblies  of  Ontario  and  Quebec,  that  is  to  say,— 
the  provisions  relating  to  the  election  of  a  Speaker  originally 
and  on  vacancies,  the  duties  of  the  Speaker,  the  absence  of  the 
Speaker,  the  quorum,  and  the  mode  of  voting,  as  if  those  pro- 
visions were  here  re-enacted  and  made  applicable  in  terms  to 
each  such  Legislative  Assembly. 

[See  sections  44,  45,  46,  47,  48  and  49  of  this  Act,  and  as  to 
Ontario,  Rev.  Stat,  Ont.,  1897,  Cap.  12,  ss.  38-45,  65  and  66.] 

4.  —  NOVA  SCOTIA  AND  NEW  BRUNSWICK. 

o^Le^JiaturL      88'  Tne  constitution  of  tne  Legislature  of  each  of  the  Pro- 

of  N^a  Scotia  vinces  of  Nova  Scotia  and  New  Brunswick  shall,  subject  to 

and  New         the  provisions  of  this  Act,  continue  as  it  exists  at  the  Union 

until  altered  under  the  authority  of  this  Act  ;  and  the  House 

of  Assembly  of  New  Brunswick  existing  at  the  passing  of  this 

Act  shall,  unless  sooner  dissolved,  continue  for  the  period  for 

which  it  was  elected. 

5.  —  ONTARIO,  QUEBEC,  AND  NOVA  SCOTIA. 

First  elections.  89.  Each  of  the  Lieutenant  Governors  of  Ontario,  Quebec, 
and  Nova  Scotia  shall  cause  writs  to  be  issued  for  the  first 
election  of  members  of  the  Legislative  Assembly  thereof  in 
such  form  and  by  such  person  as  he  thinks  fit,  and  at  such 
time  and  addressed  to  such  Returning  Officer  as  the  Governor- 
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General  directs,  and  so  that  the  first  election  of  member  of 
Assembly  for  any  Electoral  District  or  any  subdivision  thereof 
shall  be  held  at  the  same  time  and  at  the  same  places  as  the 
election  for  a  member  to  serve  in  the  House  of  Commons  of 
Canada  for  that  Electoral  District. 

6. — THE  FOUR  PROVINCES. 

• 

9O.  The  following  provisions  of  this  Act  respecting  the  Par-  Application  to 

,.  *  r^          ^  i  •   •  f  j.-  Legislatures  of     . 

hament  of  Canada,  namely, — the  provisions  relating  to  appro-  provisions 

priation  and  tax  bills,  the  recommendation  of  money  votes,  the  respecting 
assent  to  bills,  the  disallowance  of  Acts,  and  the  signification  ^^ey  * 
of  pleasure  on  bills  reserved, — shall  extend  and  apply  to  the 
Legislatures  of  the  several  Provinces  as  if  those  provisions 
were  here  re-enacted   and   made   applicable   in  terms  to  the 
respective  Provinces  and  the  Legislatures  thereof,  with  the 
substitution  of  the  Lieutenant  Governor  of  the  Province  for 
the  Governor-General,  of  the  Governor  General  for  the  Queen 
and  for  a  Secretary  of  State,  of  one  year  for  two  years,  and  of 
the  Province  for  Canada. 

VI. — DISTRIBUTION  OF  LEGISLATIVE  POWERS. 
Powers  of  the  Parliament. 

91.  It  shall  be  lawful  for  the  Queen,  by  and  with  the  advice  Legislative 
and  consent  of  the  Senate  and  House  of  Commons,  to  make  p^?amentf 
laws  for  the  peace,  order,  and  good  government  of  Canada,  in  Canada, 
relation  to  all  matters  not  coming  within  the  classes  of  subjects 
by  this  Act  assigned  exclusively  to  the  Legislatures  of  the  Pro- 
vinces ;  and  for  greater  certainty,  but  not  so  as  to  restrict  the 
generality  of  the  foregoing  terms  of  this  section,  it  is  hereby 
declared  that  (notwithstanding  anything  in  this  Act)  the  ex- 
clusive legislative  authority  of  the  Parliament  of  Canada  ex- 
tends to  all  matters  coming  within  the  classes  of  subjects  next 
hereinafter  enumerated ;  that  is  to  say  : — 

1.  The  Public  Debt  and  Property. 

2.  The  regulation  of  Trade  and  Commerce. 

3.  The  raising  of  money  by  any  mode  or  system  of  Taxa- 

tion. 

4.  The  borrowing  of  money  on  the  public  credit. 

5.  Postal  service. 

6.  The  Census  and  Statistics. 

7.  Militia,  Military  and  Naval  Service  and  Defence. 

8.  The  fixing  of  and  providing  for  the  salaries  and  allow- 

ances of  civil  and  other   officers  of  the  Government 
of  Canada. 
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9.  Beacons,  Buoys,  Lighthouses,  and  Sable  Island. 

10.  Navigation  and  Shipping. 

11.  Quarantine  and  the  establishment  and  maintenance  of 

Marine  Hospitals. 

12.  Sea  coast  and  inland  Fisheries. 

13.  Ferries, between  a  Province  and  any  British  or  Foreign 

country  or  between  two  Provinces. 

14.  Currency  and  Coinage. 

15.  Banking,  incorporation  of  banks,  and  the  issue  of  paper 

money. 

V 

16.  Savings'  Banks. 

17.  Weights  and  Measures. 

18.  Bills  of  Exchange  and  Promissory  Notes. 

19.  Interest. 

20.  Legal  tender. 

21.  Bankruptcy  and  Insolvency. 

22.  Patents  of  invention  and  discovery. 

23.  Copyrights. 

24.  Indians,  and  lands  reserved  for  the  Indians. 

25.  Naturalization  and  Aliens. 

26.  Marriage  and  Divorce. 

27.  The  Criminal  Law,  except  the  Constitution  of  Courts 

of  Criminal  Jurisdiction,  but  including  the  Procedure 
in  Criminal  Matters. 

28.  The  Establishment,  Maintenance,  and  Management  of 

Penitentiaries. 

29.  Such  classes  of  subjects  as  are  expressly  excepted  in  the 

enumeration  of  the  classes  of  subjects  by  this  Act 
assigned  exclusively  to  the  Legislatures  of  the  Pro- 
vinces. 

And  any  matter  coming  within  any  of  the  classes  of  subjects 
enumerated  in  this  section  shall  not  be  deemed  to  come  within 
the  class  of  matters  of  a  local  or  private  nature  comprised  in 
the  enumeration  of  the  classes  of  subjects  by  this  Act  assigned 
exclusively  to  the  Legislatures  of  the  Provinces. 

Exclusive  Powers  of  Provincial  Legislatures. 

Subjects  of  92.  In  each  Province  the  Legislature  may  exclusively  make 
vfndai  Legis0  *aws  *n  relati°n  to  matters  coming  within  the  classes  of  sub- 
lation.  jects  next  hereinafter  enumerated,  that  is  to  say,— 
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1.  The  Amendment  from  time  to  time,  notwithstanding 

anything  in  this  Act,  of  the  Constitution  of  the  Pro- 
vince, except  as  regards  the  office  of  Lieutenant 
Governor. 

2.  Direct  T#xati^n  within  the  Province  in  order  to  the 

raising  of  a  .Revenue  for  Provincial  purposes. 

3.  The  borrowing  of  money  on  the  sole  credit  of  the  Pro- 

vince. » 

4.  The  establishment  and  tenure  of  Provincial  offices  and 

the  appointment  and  payment  of  Provincial  officers. 

5.  The  management  and  sale  of  the  Public  Lands  belong- 

ing to  the  Province  and  of  the  timber  and  wood 
therein. 

6.  The  establishment,   maintenance,  and  management  of 

public  and  reformatory  prisons  in  and  for  the  Pro- 
vince. 

7.  The    establishment,  maintenance,  and  management  of 

hospitals,  asylums,  charities,  and  eleemosynary 
institutions  in  and  for  the  Province,  other  than  marine 
hospitals. 

8.  Municipal  institutions  in  the  Province. 

9.  Shop,  saloon,  tavern,    auctioneer,    and  other   licences 

in  order  to  the  raising  of  a  revenue  for  Provincial, 
local,  or  municipal  purposes. 

10.  Local  works  and  undertakings  other  than  such  as  are 

of  the  following  classes, — 

a.  Lines  of  steam  or  other  ships,  railways,  canals, 

telegraphs,  and  other  works  and  undertakings 
connecting  the  Province  with  any  other  or 
others  of  the  Provinces,  or  extending  beyond 
the  limits  of  the  Province : 

b.  Lines  of  steam  ships  between  the  Province  and 

any  British  or  foreign  country : 

c.  Such  works  as,  although  wholly  situate  within 

the  Province,  are  before  or  after  their  execu- 
tion declared  by  the  Parliament  of  Canada  to 
be  for  the  general  advantage  of  Canada  or  fgr 
the  advantage  of  two  or  more  of  the  Provinces. 

11.  The  incorporation  of  companies  with    Provincial  ob- 

jects. 

12.  The  solemnization  of  marriage  in  the  Province.  ' 

13.  Property  and  civil  rights  in  the  Province. 
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14.  The  administration  of  justice  in  the  Province,  includ- 

ing the  constitution,  maintenance,  and  organization 
of  Provincial  Courts,  both  of  civil  and  of  criminal 
jurisdiction,  and  including  procedure  in  civil  matters 
in  those  Courts. 

15.  The    imposition    of   punishment   by  fine,  penalty,    or 

imprisonment  for  enforcing  any  law  of  the  Province 
made  in  relation  to  any  matter  coining  within  any  of 
the  classes  of  subjects  enumerated  in  this  section. 

16.  Generally   all   matters   of   a   merely  local  or  private 

nature  in  the  Province. 

Education. 

Legislation  93.  In  and  for  each  Province  the  Legislature  may  exclu- 
sively  make  laws  in  relation  to  education,  subject  and  accord- 
ing to  the  following  provisions  :— 

1.  Nothing  in  any  such  law  shall  prejudicially  affect  any 

right  or  privilege  with  respect  to  denominational 
schools  which  any  class  of  persons  have  by  law  in  the 
Province  at  the  Union. 

2.  All  the  powers,  privileges,  and   duties  at  the  union  by 

law  conferred  and  imposed  in  Upper  Canada  on  the 
separate  schools  and  school  trustees  of  the  Queen's 
Roman  Catholic  subjects  shall  be  and  the  same  are 
hereby  extended  to  the  dissentient  schools  of  the 
Queen's  Protestant  and  Roman  Catholic  subjects  in 
Quebec. 

3.  Where  in  any  Province  a  system  of  separate  or  dissen- 

tient schools  exists  by  law  at  the  Union  or  is  there- 
after established  by  the  Legislature  of  the  Province, 
an  appeal  shall  lie  to  the  Governor  General  in  Council 
from  any  Act  or  decision  of  any  Provincial  authority 
affecting  any  right  or  privilege  of  the  Protestant  or 
Roman  Catholic  minority  of  the  Queen's  subjects  in 
relation  to  education. 

4.  In  case  any  such  Provincial  law  as  from  time  to  time 

seems  to  the  Governor  General  in  Council  requisite 
for  the  due  execution  of  the  provisions  of  this  section 
is  not  made,  or  in  case  any  decision  of  the  Governor 
General  in  Council  on  any  appeal  under  this  section 
is  not  duly  executed  by  the  proper  Provincial  autho- 
rity in  that  behalf,  then  and  in  every  such  case,  and 
as  far  only  as  the  circumstances  of  each  case  require, 
the  Parliament  of  Canada  may  make  remedial  laws 
for  the  due  execution  of  the  provisions  of  this  section 
and  of  any  decision  of  the  Governor  General  in 
Council  under  this  section. 
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Uniformity    of  Laws  in   Ontario,   Nova   Scotia   and  New 

Brunswick. 

94.  Notwithstanding  anything  in  this  Act,  the  Parliament  Legislation 
of  Canada  may  make  provision  for  the  uniformity  of  all  or  for  uniformity 
any  of  the  laws  relative  to  property  and  civil  rights  in  Ontario,  three  Pro- 
Nova  Scotia  and  N  ew  Brunswick,  and  of  the  procedure  of  all  vinces  as  to 
or  any  of  the  Courts  in  those  three  Provinces  ;  and  from  and  cTvuTigatsT 
after  the  passing  of  any  Act  in  that  behalf  the  power  of  the  and  um- 
Parliament  of  Canada  to  make  laws  in  relation  to  any  matter  p^Jdure  in 
comprised  in  any  such  Act  shall,  notwithstanding  anything  in  Courts, 
this  Act,  be  unrestricted  ;  but  any  Act  of  the  Parliament  of 

Canada  making  provision  for  such  uniformity  shall  not  have 
effect  in  any  Province  unless  and  until  it  is  adopted  and 
enacted  as  law  by  the  Legislature  thereof. 

Agriculture  and  Immigration. 

95.  In  each  Province  the  Legislature  may  make  laws  in  Concurrent 
relation  to  Agriculture  in  the  Province,  and  to  Immigration  powers  of 
into  the  Province ;  and  it  is  hereby  declared  that  the  Parlia-  reacting" 
ment  of  Canada  may  from  time  to  time  make  laws  in  relation  Agriculture 
to  Agriculture  in  all  or  any  of  the  Provinces,  and  to  Immigra- 

tion  into  all  or  any  of  the  Provinces ;  and  any  law  of  the 
Legislature  of  a  Province  relative  to  Agriculture  or  to  Immi- 
gration shall  have  effect  in  and  for  the  Province  as  long  and 
as  far  only  as  it  is  not  repugnant  to  any  Act  of  the  Parliament 
of  Canada. 

VII.  —JUDICATURE. 

96.  The  Governor  General  shall  appoint  the  Judges  of  the  Appointment 
Superior,  District,  and  County  Courts  in  each  Province,  except  of  Judges, 
those   of   the  Courts  of  Probate   in  Nova  Scotia  and   New 
Brunswick. 

97.  Until  the  laws  relative  to  property  and  civil  rights  in  Selection  of 
Ontario,  Nova  Scotia,  and  New  Brunswick,  and  the  procedure 

of  the  Courts  in  those  Provinces,  are  made  uniform,  the  Judges 
of  the  Courts  of  those  Provinces  appointed  by  the  Governor 
General  shall  be  selected  from  the  respective  Bars  of  those 
Provinces. 

98.  The  Judges  of  the  Courts  of  Quebec  shall  be  selected  Selection  of 
from  the  Bar  of  that  Province.  Quebec.10 

99.  The  Judges  of  the  Superior  Courts  shall  hold  office  Tenure  of 
during  good  behaviour,  but  shall  be  removable  by  the  Gover-  judges  of 
nor  General  on  address  of  the  Senate  and  House  of  Commons.  Superior 

Courts. 

100.  The  salaries,  allowances  and  pensions  of  the  Judges  Salaries,  etc., 
of  the  Superior,  District,  and  County  Courts  (except  the  Courts  of  Jud&ea- 
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General  Court 
of  Appeal, 
etc. 


Creation  of 
Consolidated 
Revenue 
Fund. 


of  Probate  in  Nova  Scoria  and  New  Brunswick),  and  of  the 
Admiralty  Courts  in  cases  where  the  Judges  thereof  are  for 
the  time  being  paid  by  salary,  shall  be  fixed  and  provided  by 
the  Parliament  of  Canada. 

101.  The   Parliament   of   Canada    may,   notwithstanding 
anything  in  this  Act,  from  time  to  time,  provide  for  the  con- 
stitution, maintenance,  and  organization  of  a  general  Court 
of  Appeal  for  Canada,  and  for  the  establishment  of  any  addi- 
tional Courts  for  the  better  administration  of  the  Laws  of 
Canada. 

VIII. — REVENUES;  DEBTS;  ASSETS;  TAXATION. 

102.  All  duties  and   revenues  over  which  the  respective 
Legislatures  of  Canada,  Nova  Scotia,   and  New    Brunswick 
before  and  at  the  Union  had  and  have  power  of  appropriation, 
except  such  portions  thereof  as  are  by  this  Act  reserved  to  the 
respective  Legislatures  of  the  Provinces,  or  are  raised  by  them 
in  accordance  with  the  special  powers  conferred  on  them  by 
this  Act,  shall  form  one  Consolidated  Revenue  Fund,  to  be 
appropriated  for  the  public  service  of  Canada  in  the  manner 
and  subject  to  the  charges  in  this  Act  provided. 

Expenses  of  1O3.  The  Consolidated  Revenue  Fund  of  Canada  shall  be 
collection,  etc.  permanently  charged  with  the  costs,  charges,  and  expenses 
incident  to  the  collection,  management,  and  receipt  thereof, 
and  the  same  shall  form  the  first  charge  thereon,  subject  to  be 
reviewed  and  audited  in  such  manner  as  shall  be  ordered  by 
the  Governor  General  in  Council  until  the  Parliament  other- 
wise provides. 

Interest  of  1O4.  The  annual  interest  of  the  public  debts  of  the  several 

Pr<>vincial       Provinces  of  Canada,  Nova  Scotia  and  New  Brunswick  at  the 

Union   shall   form    the   second   charge   on    the    Consolidated 

Revenue  Fund  of  Canada. 


Salary  of 

Grovernor- 

General. 


1O5.  Unless  altered  by  the  Parliament  of  Canada,  the  salary 
of  the  Governor  General  shall  be  ten  thousand  pounds  sterling 
money  of  the  United  Kingdom  of  Great  Britain  and  Ireland, 
payable  out  of  the  Consolidated  Revenue  Fund  of  Canada,  and 
the  same  shall  form  the  third  charge  thereon. 


Appropriation       1O6.  Subject  to  the  several  payments  by  this  Act  charged 
t  on  the  Consolidated  Revenue  Fund  of  Canada,  the  same  shall 
be  appropriated  by  the  Parliament  of  Canada  for  the  public 
service. 

Transfer  to  1C  7.  All  stocks,  cash,  banker's  balances,  and  securities  for 

stockVecc.,      money  belonging  to  each  Province  at  the  time  of  the  Union, 
belonging  to    except  as  in  this  Act  mentioned,  shall  be  the  property  of  Canada, 
two  Provinces,  an(j  g^gj}  ^  taken  in  reduction  of  the  amount  of  the  respective 
debts  of  the  Provinces  at  the  Union. 
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108.  The  public  works   and  property  of   each   Province,  Transfer  of 
enumerated  in  the  third  schedule  to  this  Act,  shall  be  the  SSlK  in 

n    /-><  ,  ouiieuuie. 

property  or  Canada. 

109.  All  lands,  mines,  minerals,   and  royalties  belonging  Lands,  mine, 
to  the  several  Provinces  of  Canada,  Nova  Scotia  and  New  etc.,  belonging 


Brunswick  at  the  Union,  and  all  sums  then  due  or  payable  for  1° 

.-.-..  .  t  •/  vu  ucioug  to 

sucn  lands,  mines,  minerals,  or  royalties,  shall  belong  to  the  them. 
several  Provinces  of  Ontario,  Quebec,  Nova  Scotia  and  New 
Brunswick  in  which  the  same  are  situate  or  arise,  subject  to 
any  trusts  existing  in  respect  thereof,  and  to  any  interest  other 
than  that  of  the  Province  in  the  same. 

110.  All  assets  connected  with  such  portions  of  the  public  Assets  eon- 
debt  of  each  Province  as  are  assumed  by  that  Province  shall  pjjjjjf  *'{h 
belong  to  that  Province.  debts. 

111.  Canada  shall  be  liable  for  the  debts  and  liabilities  of  Canada  to  be 
each  Province  existing  at  the  Union.  £abl?  for  , 

.Provincial 
debts. 

1  1£.  Ontario  and  Quebec  conjointly  shall  be  liable  to  Canada  Liability  of 
for  the  amount  (if  any)  by  which  the  debt  of  the  Province  of  Snt?;rio  and 
Canada  exceeds  at  the  Union  $62,500,000,  and  shall  be  charged  Canada.  ° 
with  interest  at  the  rate  of  five  per  centum  per  annum  thereon. 

113.  The  assets  enumerated  in  the  fourth  Schedule  to  this  Assets  of 
Act  belonging  at  the  Union  to  the  Province  of  Canada  shall  be  Ontario  and 
the  property  of  Ontario  and  Quebec  conjointly. 

114.  Nova  Scotia  shall  be  liable  to  Canada  for  the  amount  Liability  of 
(if   any)    by   which   its   public   debt   exceeds   at   the   Union  Nova  Scotia 
$8,000,000,  and  shall  be  charged  with  interest  at  the  rate  of  * 

five  per  centum  per  annum  thereon. 

115.  New  Brunswick  shall  be  liable  to  Canada  for  the  Liability 
amount  (if  any)  by  which  its  public  debt  exceeds  at  the  Union  of  New 
$7,000,000,  and  shall  be  charged  with  interest  at  the  rate  of  £™  anadJ 
five  per  centum  per  annum  thereon. 

116.  In  case  the  public  debt  of  Nova  Scotia  and  New  Payment  of 
Brunswick  do  not  at  the  Union  amount  to  $8,000,000  and  jjj^f^^ 
$7,000,000  respectively,  they  shall  respectively  receive  by  half-  and  New 
yearly  payments  in  advance  from  the  Government  of  Canada  5ru.?8.wicku 

f      ••*,*•    7  n  j.i        v.o»  T~  i  "  their  pub 

interest  at  five  per  centum  per  annum  on  the  difference  between  debts  are  less 
the  actual  amounts  of  their  respective  debts  and  such  stipu-  than  the 

stipulated 

lated  amounts.  amounts, 

117.  The  several  Provinces  shall  retain  all  their  respective  Provincial 
public  property  not  otherwise  disposed  of  in  this  Act,  subject  P»Wic  pro- 
to  the  right  of  Canada  to  assume  any  lands  or  public  property 
required  for  fortifications  or  for  the  defence  of  the  country. 


1C 
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Grants  to 
Provinces. 


118.  The  following  sums  shall  be  paid  yearly  by  Canada 
to  the  several  Provinces  for  the  support  of  their  Governments 
and  Legislatures  :— 

Dollars. 

Ontario  Eighty  thousand. 

Quebec  -      Seventy  thousand. 

Nova  Scotia      -  Sixty  thousand. 

New  Brunswick      -  Fifty  thousand. 


Further  grant 
to  New 
Brunswick 
for  ten  years. 


Form  of 
payments. 


tation  as 
oetween  two 


Manufac- 
tures, etc.,  of 
one  Province 
to  be  admitted 
free  into  the 
others. 

Continuance 
of  Customs 
and  Excise 
Laws. 


Two  hundred  and  sixty  thousand. 

and  an  annual  grant  in  aid  of  each  Province  shall  be  made, 
equal  to  eighty  cents  per  head  of  the  population  as  ascertained 
by  the  Census  of  1861,  and  in  the  case  of  Nova  Scotia  and  New 
Brunswick,  by  each  subsequent  decennial  census  until  the  popu- 
lation of  each  of  those  two  Provinces  amounts  to  four  hundred 
thousand  souls,  at  which  rate  such  grant  shall  thereafter  remain. 
Such  grants  shall  be  in  full  settlement  of  all  future  demands 
on  Canada,  and  shall  be  paid  half-yearly  in  advance  to  each 
Province ;  but  the  Government  of  Canada  shall  deduct  from 
such  grants,  as  against  any  Province,  all  sums  chargeable  as 
interest  on  the  Public  Debt  of  that  Province  in  excess  of  the 
several  amounts  stipulated  in  this  Act. 

119.  New  Brunswick  shall  receive  by  half-yearly  payments 
in  advance  from  Canada,  for  the  period  of  ten  years  from  the 
Union  an  additional  allowance  of  $63,000  per  annum  ;  but  as 
long   as   the  Public   Debt   of   that    Province    remains   under 
$7,000,000,  a  deduction  equal  to  the  interest  at  five  per  centum 
per  annum  on  such  deficiency  shall   be  made  from  that  allow- 
ance of  $63,000. 

120.  All  payments  to  be  made'  under   this   Act,  or  in  dis- 
charge of  liabilities  created  under  any  Act  of  the  Provinces  of 
Canada,  Nova  Scotia  and   New    Brunswick   respectively,  and 
assumed   by  Canada,  shall,  until   the   Parliament   of   Canada 
otherwise  directs,  be  made  in  such   form  and   manner  as  may 
from   time   to  time   be  ordered    by    the    Governor  General  in 
Council. 

121.  All  articles  of  the  growth,  produce,  or  manufacture  of 
any  one  of  the  Provinces  shall,  from  and  after  the  Union,  be 
admitted  free  into  each  of  the  other  Provinces. 


122.  The  Customs  and  Excise  Laws  of  each  Province  shall, 
subject  to  the  provisions  of  this  Act,  continue  in  force  until 
altered  by  the  Parliament  of  Canada. 


123.  Wher^  Customs  duties  are,  at  the  Union,  leviable  on 
any  goods,  wares,  or  merchandises  in  any  two  Provinces,  those 
goods,  wares  and  merchandises  may,  from  and  after  the  Union, 
be  imported  from  one  of  those  Provinces  into  the  other  of 


BRITISH   NORTH   AMERICA   ACT,   1867.  43 

I 

them  on  proof  of  payment  of  the  Customs  duty  leviable  thereon 
in  the  Province  of  exportation,  and  on  payment  of  such  further 
amount  (if  any)  of  Customs  duty  as  is  leviable  thereon  in  the 
Province  of  importation. 

124.  Nothing  in  this   Act   shall   affect   the   right  of  New  Lumber  dues 
Brunswick  to  levy  the  lumber  dues  provided  in  chapter  fifteen,  gjJJjJJ^jfc 
of  title  three,  of  the  Revised  Statutes  of  New  Brunswick,  or  in 

any  Act  amending  that  Act  before  or  after  the  Union,  and 
not  increasing  the  amount  of  such  dues ;  but  the  lumber  of 
any  of  the  Provinces  other  than  New  Brunswick  shall  not  be 
subject  to  such  dues. 

125.  No   lands  or   property   belonging  to  Canada  or  any  Exemption  of 
Province  shall  be  liable  to  taxation.  public  lands, 

etc.,  from 
taxation. 

126.  Such  portions  of  the  duties  and  revenues  over  which  provincial 
the  respective  Legislatures  of  Canada,  Nova  Scotia  and  New  Consolidated 
Brunswick  had  before  the  Union   power  of  appropriation  as 

are  by  this  Act  reserved  to  the  respective  Governments  or 
Legislatures  of  the  Provinces,  and  all  duties  and  revenues 
raised  by  them  in  accordance  with  the  special  powers  conferred 
upon  them  by  this  Act,  shall  in  each  Province  form  one  Con- 
solidated .Revenue  Fund  to  be  appropriated  for  the  public 
service  of  the  Province. 

IX. — MISCELLANEOUS  PROVISIONS. 
General. 

127.  If  any   person   being   at   the   passing  of   this  Acta^^ 
Member  of  the  Legislative  Council  of  Canada,  Nova  Scotia,  or  Legislative 
New  Brunswick,  to   whom  a  place  in   the   Senate  is  offered,  0f°pJ,ovinces. 
does  not  within  thirty  days  thereafter,  by  writing  under  his  becoming 
hand,  addressed  to  the   Governor  General  of   the  Province  of  s 
Canada,  or  to  the  Lieutenant  Governor  of  Nova  Scotia  or  New 
Brunswick  (as  the  case  may  be),  accept  the  same,  he  shall  be 
deemed   to   have   declined   the   same ;  and   any   person  who, 

being  at  the  passing  of  this  Act  a  member  of  the  Legislative 
Council  of  Nova  Scotia  or  New  Brunswick,  accepts  a  place  in 
the  Senate,  shall  thereby  vacate  his  seat  in  such  Legislative 
Council. 

128.  Every  member  of  the  Senate  or  House  of  Commons  of  Oath  of 
Canada  shall  before  taking  his  seat  therein,  take  and  subscribe 
before  the  Governor  General  or  some  person  authorized  by  him, 

and  every  member  of  a  Legislative  Council  or  Legislative 
Assembly  of  any  Province  shall  before  taking  his  seat  therein, 
take  and  subscribe  before  the  Lieutenant  Governor  of  the  Pro- 
vince or  some  person  authorized  by  him,  the  oath  of  allegiance 
contained  in  the  fifth  Schedule  to  this  Act ;  and  every  member 
of  the  Senate  of  Canada  and  every  member  of  the  Legislative 
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Council  of  Quebec  shall  also,  before  taking  his  seat  therein, 
take  and  subscribe  before  the  Governor  General  or  some  person 
authorized  by  him,  the  declaration  of  qualification  contained 
in  the  same  Schedule. 

Continuance         129.  Except  as  otherwise  provided  by  this  Act,  all  laws  in 

faws^courts,     force  in  Canada,  Nova  Scotia  or  New  Brunswick  at  the  Union, 

officers,  etc.     and  all  Courts  of  civil  and  criminal  jurisdiction,  and  all  legal 

commissions,  powers  and   authorities,  and  all  officers,  judicial, 

administrative  and  ministerial,  existing  therein  at  the  Union, 

shall  continue  in  Ontario,  Quebec,  Nova  Scotia  and  New  Bruns- 

*  /-   j  -     /  &    //-wick  respectively,  as  if  the  Union  had  not  been  made  ;  subject 

-     ~  •          *        nevertheless  (except  with  respect  to  such  as  are  enacted  by  or 

exist  under  Acts  of  the   Parliament  of   Great  Britain  or  of 

the  Parliament  of  the  United   Kingdom  of  Great  Britain  and 

Ireland,)  to  be  repealed,  abolished  or  altered  by  the  Parliament 

of  Canada,  or  by  the    Legislature  of   the  respective  Province, 

according   to   the   authority   of    the    Parliament   or  of  that 

Legislature  under  this  Act. 

Transfer  of  13O.  Until  the  Parliament  of  Canada  otherwise  provides,  all 

officers  to  officers  of  the  several  Provinces  having  duties  to  discharge  in 
relation  to  matters  other  than  those  coming  within  the  classes 
of  subjects  by  this  Act  assigned  exclusively  to  the  Legislatures 
of  the  Provinces  shall  be  officers  of  Canada,  and  shall  continue 
to  discharge  the  duties  of  their  respective  offices  under  the  same 
liabilities,  responsibilities  and  penalties  as  if  the  Union  had 
not  been  made. 

Appointment        131.  Until  the  Parliament  of  Canada  otherwise  provides, 
of  new  officers,  ^he  Governor  General  in  Council  may  from  time  to  time  appoint 
such  officers  as  the  Governor  General  in  Council  deems  neces- 
sary or  proper  for  the  effectual  execution  of  this  Act. 

Power  for  per-  132.  The  Parliament  and  Government  of  Canada  shall  have 
treaty^bliea-  a^  Powers  necessary  or  proper  for  performing  the  obligations 
tions  by  of  Canada  or  of  any  Province  thereof,  as  part  of  the  British 
ofaBr?ttsh8part  Empire,  towards  foreign  countries,  arising  under  treaties 
Empire.  between  the  Empire  and  such  foreign  countries. 

Useof  English  133.  Either  the  English  or  the  French  language  may  be  used 
^y  any  Person  in  ^ne  debates  of  the  Houses  of  the  Parliament 
of  Canada  and  of  the  Houses  of  the  Legislature  of  Quebec  ;  and 
both  those  languages  shall  be  used  in  the  respective  records 
and  journals  of  those  Houses;  and  either  of  those  languages 
may  be  used  by  any  person  or  in  any  pleading  or  process  in  or 
issuing  from  any  Court  of  Canada  established  under  this  Act, 
and  in  or  from  all  or  any  of  the  Courts  of  Quebec. 

The  Acts  of  the  Parliament  of  Canada  and  of  the  Legislature 
of  Quebec  shall  be  printed  and  published  in  both  those  languages. 
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Ontario  and  Quebec. 

134.  Until  the  Legislature  of  Ontario  or  of  Quebec  other-  Appointment 
wise  provides,  the  Lieutenant  Governors  of  Ontario  and  Quebec  officer*  for™ 
may  each  appoint  under  the   Great   Seal  of   the  Province  the  Ontario  and 
following  officers,  to  hold  office  during  pleasure,  that  is  to  say :—  -  Quebec- 
the  Attorney  General,  the  Secretary  and  Registrar  of  the  Pro- 
vince, the  Treasurer  of  the  Province,  the  Commissioner  of  Crown 

Lands,  and  the  Commissioner  of  Agriculture  and  Public  Works, 
and  in  the  case  of  Quebec  the  Solicitor  General ;  and  may,  by 
order  of  the  Lieutenant  Governor  in  Council,  from  time  to  time 
prescribe  the  duties  of  those  officers  and  of  the  several  depart- 
ments over  which  they  shall  preside  or  to  which  they  shall 
belong,  and  of  the  officers  and  clerks  thereof ;  and  may  also 
appoint  other  and  additional  officers  to  hold  office  during 
pleasure,  and  may  from  time  to  time  prescribe  the  duties  of 
those  officers,  and  of  the  several  departments  over  which  they 
shall  preside  or  to  which  they  shall  belong,  and  of  the  officers 
and  clerks  thereof. 

135.  Until  the  Legislature  of  Ontario  or  Quebec  otherwise  Powers, 
provides,  all  rights,  powers,  duties,  functions,  responsibilities  o^x^ut^ve 
or  authorities  at  the  passing  of  this  Act  vested  in  or  imposed  officers. 

on  the  Attorney  General,  Solicitor  General,  Secretary  and 
Registrar  of  the  Province  of  Canada,  Minister  of  Finance, 
Commissioner  of  Crown  Lands,  Commissioner  of  Public  Works, 
and  Minister  of  Agriculture  and  Receiver  General,  by  any  law, 
statute  or  ordinance  of  Upper  Canada,  Lower  Canada,  or 
Canada,  and  not  repugnant  to  this  Act,  shall  be  vested  in  or 
imposed  on  any  officer  to  be  appointed  by  the  Lieutenant  Gov- 
ernor for  the  discharge  of  the  same  or  any  of  them ;  and  the 
Commissioner  of  Agriculture  and  Public  Works  shall  perform 
the  duties  and  functions  of  the  office  of  Minister  of  Agriculture 
at  the  passing  of  this  Act  imposed  by  the  law  of  the  Province 
of  Canada,  as  well  as  those  of  the  Commissioner  of  Public 
Works. 

136.  Until  altered  by  the  Lieutenant- Governor  in  Council,  Great  Seal, 
the  Great  Seals  of  Ontario  and  Quebec  respectively  shall  be 

the  same,  or  of  the  same  design,  as  those  used  in  the  Provinces 
of  Upper  Canada  and  Lower  Canada  respectively  before  their 
Union  as  the  Province  of  Canada. 

137.  The  words  "and  from  thence  to  the  end  of  the  then 
next  ensuing  Session  of  the  Legislature,"  or  words  to  the  same 
effect,  used  in  any  temporary  Act  of  the  Province  of  Canada 
not  expired  before  the  Union,  shall  be  construed  to  extend  and 
apply  to  the  next  Session  of  the  Parliament  of  Canada,  if  the 
subject  matter  of  the  Act  is  within  the  powers  of  the  same,  as 
denned  by  this  Act,  or  to  the  next  Sessions  of  the  Legislatures 
of  Ontario  and  Quebec  respectively,  if  the  subject  matter  of  the 
Act  is  wittiin  the  powers  of  the  same  as  defined  by  this  Act. 
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As  to  errors  in  138.  From  and  after  the  Union,  the  use  of  the  words 
"Upper  Canada"  instead  of  "Ontario,"  or  "Lower  Canada" 
instead  of  "  Quebec,"  in  any  deed,  writ,  process,  pleading,  docu- 
ment, matter  or  thing,  shall  not  invalidate  the  same. 

As  to  issue  of        139.  Any  Proclamation  under  the  Great  Seal  of  the  Pro- 
Proclamations  vince  of  Canada  issued  before  the  Union  to  take  effect  at  a 
to  commence '  time  which  is  subsequent  to  the  Union,  whether  relating  to 
after  union,     that  Province,  or  to  Upper  Canada,  or  to  Lower  Canada,  and 
the  several  matters  and  things  therein  proclaimed  shall  be  and 
continue  of  like  force  and  effect  as  if  the  Union  had  not  been 
made. 


As  to  issue  of       14O.  Any  Proclamation  which  is  authorized  by  any  Act  of 

Proclanaatiom  the  Legislature  of  the  Province  of  Canada  to  be  issued  under 

under  '  the  Great  Seal  of  the  Province  of  Canada,  whether  relating  to 

authority  of     that  Province,  or  to  Upper  Canada,  or  to  Lower  Canada,  and 

Union.  which  is  not  issued  before  the  Union,  may  be  issued  by  the 

Lieutenant  Governor  of  Ontario  or  of  Quebec,  as  its  subject 

matter  requires,  under  the  Great  Seal  thereof ;  and  from  and 

after  the  issue  of  such  Proclamation  the  same  and  the  several 

matters  and  things  therein  proclaimed  shall  be  and  continue  of 

the  like  force  and  effect  in  Ontario  or  Quebec  as  if  the  Union 

had  not  been  made. 


Penitentiary. 


Arbitration 
respecting 
debts,  etc. 


Division  of 
records. 


Constitution 
of  townships 
in  Quebec. 


141.  The  Penitentiary  of   the  Province  of  Canada  shall, 
until  the  Parliament  of  Canada  otherwise    provides,  be  and 
continue  the  Penitentiary  of  Ontario  and  of  Quebec. 

142.  The  division  and  adjustment  of  the  debts,  credits,  lia- 
bilities, properties  and  assets  of  Upper    Canada   and  Lower 
Canada  shall  be  referred  to  the  arbitrament  of  three  arbitra- 
tors, one  chosen  by  the  Government  of  Ontario,  one  by  the 
Government  of  Quebec,  and  one  by  the  Government  of  Canada  ; 
and  the  selection  of  the  arbitrators  shall  not  be  made  until  the 
Parliament  of    Canada  and  the  Legislatures  of  Ontario  and 
Quebec  have  met ;  and  the  arbitrator  chosen  by  the  Govern- 
ment of  Canada  shall  not  be  a  resident  either  in  Ontario  or  in 
Quebec. 

143.  The  Governor  General  in  Council  may  from  time  to 
time  order  that  such  and  so  many  of  the  records,  books,  and 
documents  of  the  Province  of  Canada  as  he  thinks  fit  shall  be 
appropriated  and  delivered  either  to  Ontario  or  to  Quebec,  and 
the  same  shall  thenceforth  be  the  property  of  that  Province ; 
and  any  copy  thereof  or  extract  therefrom,  duly  certified  by 
the  officer  having  charge  of  the  original  thereof  shall  be  ad- 
mitted as  evidence. 

144.  The  Lieutenant  Governor  of  Quebec  may  from  time  to 
time,  by  Proclamation  under  the  Great  Seal  of  the  Province,  to 
take  effect  from  a  day  to  be  appointed  therein,  constitute  town- 
ships in  those  parts  of  the  Province  of  Quebec  in  which  town- 


BRITISH   NORTH   AMERICA   ACT,    1867.  47 

ships  are  not  then  already  constituted,  and  fix  the  metes  and 
bounds  thereof. 

X. — INTERCOLONIAL  RAILWAY. 

145.  Inasmuch  as  the  Provinces  of  Canada,  Nova  Scotia,  i>uty  of  Qov- 
and  New  Brunswick  have  joined  in  a  declaration  that  the  con-  pJSSianfent^f 
struction  of  the  Intercolonial  Eailway  is  essential  to  the  con-  Canada  to 
solidation  of  the  Union  of  British  North  America,  and  to  the  ™e*efnrde_way 
assent  thereto  of  Nova  Scotia  and  New  Brunswick,  and  have  scribed, 
consequently  agreed  that    provision    should  be  made  for  its 
immediate  construction  by  the  Government  of  Canada  :  There- 
fore, in  order  to  give  effect  to  that  agreement,  it  shall  be  the 

duty  of  the  Government  and  Parliament  of  Canada  to  provide 
for  the  commencement  within  six  months  after  the  Union,  of 
a  railway  connecting  the  River  St.  Lawrence  with  the  City  of 
Halifax  in  Nova  Scotia,  and  for  the  construction  thereof  with- 
out intermission,  and  the  completion  thereof  with  all  practicable 
speed. 

•XL — ADMISSION  OF  OTHER  COLONIES. 

146.  It  shall  be  lawful  for  the  Queen,  by  and  with  the  ad-  Power  toad- 
vice  of  Her   Majesty's    Most   Honourable   Privy  Council,  on  JJ}^^ 
Addresses  from  the  Houses  of  Parliament  of  Canada,  and  from  Prince  Ed- 
the  Houses  of  the  respective  Legislatures  of  the   Colonies  or  ^a.rd.  j-sland» 
Provinces  of  Newfoundland,  Prince  Edward  Island,  and  British  Columbia, 
Columbia,  to  admit  those  Colonies  or  Provinces,  or  any  of  them,  R"p!Jt's1f'and 
into  the  Union,  and  on  Address  from  the  Houses  of  the  Parlia-  Western  Ter- 
ment  of  Canada  to    admit  Rupert's    Land  and  the   North-  ritory  into  the 
western  Territory,  or  either  of  them,  into  the  Union,  on  such  Order'ir/ 
terms  and  conditions  in  each  case  as   are  in   the  Addresses  Council, 
expressed  and  as  the  Queen  thinks  fit  to  approve,  subject  to 

the  provisions  of  this  Act ;  and  the  provisions  of  any  Order  in 
Council  in  that  behalf  shall  have  effect  as  if  they  had  been 
enacted  by  the  Parliament  of  the  United  Kingdom  of  Great 
Britain  and  Ireland. 

147.  In  case  of  the  admission  of  Newfoundland  and  Prince  As  to  repre- 
Edward  Island,  or  either  of  them,  each  shall  be  entitled  to  a  ^el^nd0* 
representation  in  the  Senate  of  Canada  of  four  members,  and  land  and 
(notwithstanding  anything  in  this  Act)  in  case  of  the  admission  Prince  Ed- 
of   Newfoundland  the  normal  number  of   Senators  shall   be  jn  Senate, 
seventy-six  and  their  maximum  number  shall  be  eighty-two  ; 

but  Prince  Edward  Island  when  admitted  shall  be  deemed  to 
be  comprised  in  the  third  of  the  three  divisions  into  which 
Canada  is,  in  relation  to  the  constitution  of  the  Senate,  divided 
by  this  Act,  and  accordingly,  after  the  admission  of  Prince 
Edward  Island,  whether  Newfoundland  is  admitted  or  not,  the 
representation  of  Nova  Scotia  and  New  Brunswick  in  the 
Senate  shall,  as  vacancies  occur,  be  reduced  from  twelve  to  ten 
members  respectively,  and  the  representation  of  each  of  those 
Provinces  shall  not  be  increased  at  any  time  beyond  ten,  except 
under  the  provisions  of  this  Act  for  the  appointment  of  three 
or  six  additional  Senators  under  the  direction  of  the  Queen. 
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SCHEDULE. 
The  FIRST  SCHEDULE. 

Electoral  Districts   of  Ontario. 

[This  Schedule  is  omitted  as  the  division  of  Ontario  into  Electoral  Districts 
has  been  altered  by  subsequent  Dominion  and  Provincial  legislation.  ] 


The  SECOND  SCHEDULE. 

Electoral  Districts  of  Quebec  specially  fixed. 
[See  Section  80.] . 
COUNTIES  OP — 


Pontiac. 
Ottawa. 
Argenteuil. 
Huntingdon. 


Missisquoi. 

Brome. 

Shefford. 

Stanstead. 

Town  of  Sherbrooke. 


Compton. 

Wolfe  and  Richmond. 

Megantic. 


The  THIRD   SCHEDULE. 

Provincial  Public  Works  and  Property  to  be  the  Property  of  Canada. 

1.  Canals,  with  Lands  and  Water  Power  connected  therewith. 

2.  Public  Harbours. 

3.  Lighthouses  and  Pier»,  and  Sable  Island. 

4.  Steamboats,  Dredges,  and  public  Vessels. 

5.  Rivers  and  Lake  Improvements. 

6.  Railways  and  Railway  Stocks,  Mortgages,  and  other  Debts  due  by 

Railway  Companies. 

7.  Military  Roads. 

8.  Custom  Houses,  Post  Offices,    and   all   other  Public   Buildings, 

except  such  as  the  Government  of  Canada  appropriate  for  the 
use  of  the  Provincial  Legislatures  and  Governments. 

9.  Property  transferred  by  the  Imperial  Government,  and  known  as 

Ordnance  Property. 

10.  Armouries,  Drill  Sheds,  Military  Clothing,  and  Munitions  of  War, 
and  Lands  set  apart  for  general  public  purposes. 


BRITISH   NORTH   AMERICA   ACT,    1867  49 

The  FOURTH  SCHEDULE. 

Assets  to  be  the  Property  of  Ontario  and  Quebec  conjointly. 

Upper  Canada  Building  Fund. 
Lunatic  Asylums. 
Normal  School. 
Court  Houses,    "\ 
in  I 

Ay  liner,  >  Lower  Canada. 

Montreal,  i 

Kamouraska.      ) 
Law  Society,  Upper  Canada. 
Montreal  Turnpike  Trust. 
University  Permanent  Fund. 
Royal  Inst'tution. 

Consolidated  Municipal  Loan  Fund,  Upper  Canada. 
Consolidated  Municipal  Loan  Fund,  Lower  Canada. 
Agricultural  Society,  Upper  Canada. 
Lower  Canada  Legislative  Grant. 
Quebec  Fire  Loan. 
Tamiscouata  Advance  Account. 
Quebec  Turnpike  Trust. 
Education — East. 

Building  and  Jury  Fund,  Lower  Canada. 
Municipalities  Fund. 
Lower  Canada  Superior  Education  Income  Fund. 


The  FIFTH  SCHEDULE. 
OATH  OF  ALLEGIANCE. 

I,  A.B.  do  swear,  That  I  will  be  faithful  and  bear  true  Allegiance  to 
Her  Majesty  Queen  Victoria. 

Note. — The  name  of  the  King  or  Queen  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  for  the  time  being  is  to  be  substituted  from  time  to  time, 
with  proper  terms  of  reference  thereto. 

DECLARATION  OF  QUALIFICATION. 

I,  A.B.  do  declare  and  testify,  That  I  am  by  law  duly  qualified  to  be 
appointed  a  Member  of  the  Senate  of  Canada  [or  as  the  case  may  fee],  and 
that  1  am  legally  or  equitably  seised  as  of  freehold  for  my  own  use  and 
benefit  ot  lands  or  tenements  held  in  free  and  common  socage  [or  seised 
or  possessed  for  my  own  use  and  benefit  of  lands  or  tenements  held  in 
franc-alleu  or  in  roture  (as  the  case  may  6e),]  in  the  Province  of  Nova  Scotia 
[or  as  the  case  may  be]  of  the  value  of  four  thousand  dollars  over  and  above 
all  rents,  dues,  debts,  mortgages,  charges,  and  incumbrances  due  or  payable 
out  of  or  charged  on  or  affecting  the  same,  and  that  1  have  not  collusively 
or  colourably  obtained  a  title  to  or  become  possessed  of  the  said  lands  and 
tenements  or  any  part  thereof  for  the  purpose  of  enabling  me  to  become 
a  Member  of  the  Senate  of  Canada  [or  as  the  case  may  be],  and  that  my 
real  and  personal  property  are  together  worth  four  thousand  dollars 
over  and  above  my  debts  and  liabilities. 
I) 
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NOTES. 

B.  N.  A.  Act.  The  Act  creating  the  Canadian  Federation  is  an  Act  passed  by 
the  Imperial  Parliament.  It  can  be  amended  only  by  that  Parliament.  It 
may  even  be  repealed  by  that  Parliament.  Although  by  the  Act  "  exclusive  " 
powers  of  legislation  are  granted  to  Canadian  legislative  bodies,  it  was  not 
intended  to  limit  the  siipreme  legislative  authority  of  the  Imperial  Parliament. 

Smiles  v.  Belford  (1877),  1  Cart.  576  ;  1  A.  R.  436. 

Re  College  of  Physicians  and  Surgeons  (1879),  44  U.  C.  R.  564. 

Ex  parte  Worms  (1876),  22  L.  C.  Jur.  109  ;  2  Cart.  315. 

What  Acts  of  Imperial  Parliament  in  force.  Except  that  part  of  the  Statute 
Law  of  England  introduced  into  Canada  in  1792  and  those  Acts  such  as  the 
Trustee  Relief  Act  and  other  Acts  conferring  jurisdiction  on  the  Court  of 
Chancery  (see  Con.  Stat.  U.  C.  c.  12,  s.  26  (10)  ;  Judicature  Act,  s.  28,  see 
infra  Practice)  which  have  incidentally  become  part  of  the  Statute  Law,  no 
Imperial  Act  has  the  force  of  law  in  Ontario  without  re-enactment,  unless  it  is 
made  applicable  to  Canada  by  express  words  or  by  necessary  intendment.  See 
28  and  29  V.  c.  63,  s.  1  (Imp.  Act). 

Merchant's  Bank  of  Halifax  v.  Gillespie  (1885),  10  S.  C.  R.  312. 
Allen  v.  Hanson  (1890),  18  S.  C.  R.  667. 
Merchant's  Bank  v.  Monteith  (1884),  10  P.  R.  334. 

Where  Canadian  Acts  conflict  with  Imperial  Acts.  Any  colonial  law  which 
is  in  any  respect  repugnant  to  an  Imperial  Act  extending  to  the  colony  to 
which  such  law  ma}r  relate,  or  repugnant  to  any  order  or  regulation  made 
under  the  authority  of  such  Act,  or  having  in  the  colony  the  force  and  effect 
of  such  Act,  shall  be  read  subject  to  such  Act,  order  or  reg\ilation,  and  shall 
to  the  extent  of  such  repugnancy,  but  not  otherwise,  be  absolutely  void  and 
inoperative,  28  &  29  V.  c.  63,  s.  2  (Imp.  Act).  The  Canadian  Copyright  Act 
(R.  S.  C.  c.  62)  was  technically  repugnant  to  an  Order-in-Council  made  under 
the  English  Copyright  Act  which  had  been  held  in  Routledge  v.  Low  (1868), 
L.  R.  3,  H.  L.  100,  to  be  in  force  in  Canada,  and  was  therefore  confirmed  by 
an  Imperial  Act  38  <fe  39  V.  c.  53.  The  Dominion  Parliament  may  confer 
jurisdiction  on  the  Imperial  Vice-Admiralty  Courts.  The  Farewell  7  Q.  L.  R. 
380  ;  2  Cart  378  ;  Atty.-Gen.  v.  Flint  (1884),  16  S.  C.  R.  707  ;  4  Cart.  288. 
An  Act  authorizing  proceedings  against  absentees  on  contracts  made  or  to 
be  performed  in  the  colony  is  valid  and  is  not  repugnant  to  any  Imperial  Act, 
Ashbury  v.  Ellis  (1893),  A.  C.  339. 

Extra-territorial  Enactments.  ' '  The  Legislature  has  no  power  over  any 
persons  except  its  own  subjects — that  is  persons  natural  born  subjects  or  resi- 
dents or  whilst  they  are  within  the  limits  of  the  kingdom.  The  Legislature 
can  impose  no  duties  except  on  them,  and  when  legislating  for  the  benefit  of 
persons  must  prima  facie  be  considered  to  mean  the  benefit  of  those  who  owe 
obedience  to  our  laws,  and  whose  interests  the  Legislature  is  under  a  correla- 
tive obligation  to  protect."  Per  Parke  B.,  Jefferys  v.  Boosey  (1854),  4. 
H.  L.  C.  at  p.  926,  Shields  v.  Peak  (1883),  8  S.  C.  R,  579. 

A  Colonial  Legislature  has  no  jurisdiction  to  punish  a  crime  committed  be- 
yond its  jurisdiction  ;  Macleod  v.  Attorney-General  New  South  Wales  (1891), 
A.  C.  455.  In  R.  v.  Plowman  (1894),  25  0.  R.  656,  it  was  held  that  the 
Dominion  Parliament,  being  a  subordinate  legislature,  had  no  power  to  enact 
that  it  should  be  a  crime  for  a  British  subject  to  go  through  a  form  of  marriage 
abroad,  and  consequently,  sec.  275  of  the  Criminal  Code  relating  to  bigamy 
was  idtra  vires.  This  decision  conflicted  with  R.  v.  Bnerly  (1887),  14  0.  R. 
525.  The  Supreme  Court  has  now  decided  that  the  sections  of  the  code  relat- 
ing to  bigamy  are  infra  vire*.  Re  Criminal  Code  (1897),  27  S.  C.  R.  461.  The 
grounds  for  holding  the  sections  to  be  valid  are  (1)  they  are  not  repugnant  to 
any  Imperial  Act ;  (2)  the  sections  relate  only  to  British  subjects  resident  in 
Canada  who  leave  Canada  with  intent  to  commit  the  offence ;  (3)  that  a 
material  part  of  the  offence  is  committed  in  Canada  ;  (4)  that  the  Dominion 
Parliament  is  omnipotent  so  long  as  its  legislation  is  riot  repugnant  to  that  of 
the  Empire. 
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Not  delegates  of  Imperial  Parliament.  The,  Dominion  Parliament  and  the 
Provincial  Legislatures  are  not  delegates  of  the  Imperial  Parliament.  Within 
the  limits  of  their  respective  jurisdictions  they  are  as  absolute  as  the  Imperial 
Parliament ;  Hodge  v.  Reg.  (1883),  9  App.  Gas.  117  ;  3  Cart.  144  ;  R.  v.  Burah 
(1878),  3  App.  (Tas.  8S9T3  Cart.  409.  Powell  v.  Apollo  Candle  Co.  (1885),  10 
App.  Cas.  282  ;  3  Cart.  432.  The  Dominion  Parliament  ma^  interfere  with 
the  public  rights  in  navigable  waters.  Vancouver  v.  Canadian  Pacific  R'y. 
Co.  (1894),  23  S.  C.  R.  1.  So  far  as  abstract  competence  is  concerned,  pro- 
perty may  be  confiscated  without  compensation.  Re  McDowell  &  Palmerston 
(1892),  22  0.  R.  563.  The  powers  of  the  legislatures  may  be  delegated  to  subordi- 
nate bodies,  e.g.,  license  commissioners.  Hodge  v.  Reg.  (1883),  9  App.  Cas.  117. 

Legislative  power  of  Dominion  Parliament.  The  enactments  of  the  Parlia- 
ment of  Canada  in  so  far  as  they  are  within  its  competency,  override  provin- 
cial legislation.  Parliament  has  no  authority,  however,  to  directly  repeal  any 
provincial  statute.  The  virtual  repeal  of  the  provincial  statute  can  only  be 
effected  by  repugnancy  between  its  provisions  and  the  enactments  of  the 
Dominion.  Atty,-Gen.  of  Ontario  v.  Atty.-Gen.  of  Canada  (1896),  A.  C. 
348,  366. 

Exceptions  from  Provincial  exclusive  jurisdiction.—  Exclusive  legislative 
authority  is  by  section  91  conferred  upon  Parliament  with  regard  to  all  enumer- 
ated subjects  "notwithstanding  anything  contained  in  this  Act,"  and  it  is 
declared  that  nothing  coming  within  the  class  of  subjects  there  enumerated 
shall  be  deemed  to  come  within  the  enumerated  classes  of  subjects  assigned 
exclusively  to  the  Provincial  Legislatures.  This  exception  was  not  meant  to 
derogate  from  the  legislative  authority  given  to  provincial  legislatures  by  the 
16  sub-sections  of  s.  92,  save  to  the  extent  of  enabling  the  Parliament  of  Canada 
to  deal  with  matters  local  or  private  in  those  cases  where  such  legislation  is 
necessarily  incidental  to  the  exercise  of  the  powers  conferred  upon  it  by  the 
enumerated  heads  of  s.  91.  Atty.-Gen.  for  Ont.  v.  Atty.-Gen.  for  Dominion 
(1896)  A.  C.  360.  There  are,  therefore,  two  areas  within  which  the  Dominion 
Parliament  may  legislate,  (a)  a  primary  area,  viz.  :  all  matters  not  assigned 
exclusively  to  the  Provincial  Legislatures,  including  those  enumerated  in  s.  91, 
and  this  area  the  Provinces  may  not  invade,  (b)  a  secondary  area,  viz.  :  pro- 
visions which,  though  they  touch  and  trench  upon  Provincial  law  and  Pro- 
vincial jurisdiction,  are  ancillary  to  the  legislation  within  the  primary  area. 
These  provisions  are  as  effectual  as  if  they  belonged  to  the  primary  area,  and 
exclude  the  right  of  the  Provinces  to  legislate  so  as  to  derogate  from  or  destroy 
the  Dominion  enactment,  per  Lord  Watson  in  argument  Atty.-Gen.  for  Ont. 
v.  Atty.-Gen.  for  Canada  (1894)  A.  C.  See  30  C.  L.  J.  191. 

The  concluding  clause  of  s.  91  had  another  object.  Some  of  the  classes  of 
subjects  assigned  to  the  Provincial  Legislatures  unavoidably  ran  into  and  were 
embraced  in  s.  91,  and  the  clause  was  enacted  in  an  endeavor  to  provide  for 
cases  of  apparent  conflict.  Citizens'  Ins.  Co.  v.  Parsons  (1881)  7  App.  Cas.  108. 
Where  this  apparent  conflict  exists  the  Legislature  could  not  have  intended 
that  the  powers  exclusively  assigned  to  the  Provincial  Legislature  should  be 
absorbed  by  those  given  to  the  Dominion  Parliament.  For  instance,  ' '  solemn- 
ization of  marriage,"  though  included  literally  in  "  marriage  and  divorce,"  is 
within  the  exclusive  legislative  authority  of  the  provinces.  And  ' '  direct  tax- 
ation for  provincial  purposes "  cannot  be  overridden  by  the  powers  of  the 
Dominion  to  raise  money  by  any  mode  of  taxation.  To  prevent  conflict,  the 
two  sections  must  be  read  together  and  the  language  of  one  interpreted  and, 
where  necessary,  modified  by  that  of  the  other.  Ib.  pp.  108,  109. 

Peace,  order  and  good  government.— The  Parliament  of  Canada  has  general 
authority  to  legislate  upon  all  matters  relating  to  the  peace,  order  and  good 
government  of  Canada  not  falling  within  the  classes  of  subjects  allotted  to  the 
Provincial  Legislatures.  To  those  matters  the  exception  from  s.  92,  which  is 
enacted  by  the  concluding  clause  of  s.  91,  has  no  application,  and  in  legislating 
with  regard  to  them  the  Dominion  Parliament  has  no  authority  to  encroach 
upon  any  class  of  subjects  which  is  exclusively  assigned  to  Provincial  Legisla- 
tures by  s.  92 — Atty.-Gen.  for  Ont.  v.  Atty.-Gen.  for  Dominion  (1896)  A.  C. 
348,  at  p.  360.  The  Provincial  Legislatures,  on  the  other  hand,  have  general 
power,  in  addition  to  their  15  particularly  enumerated  powers,  to  legislate  with 
regard  to  all  matters  of  local  or  private  nature  within  the  Province. 

Legislation  under  this  clause  will  be  valid,  and  in  cases  of  repugnancy  to 
Provincial  legislation  will  override  the  provincial : — 

( 1 )  If  the  Dominion  Act  falls  within  the  enumerated  powers  of  that  Parlia- 
ment. 
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(2)  If  it  is  not  within  the  enumerated  powers,  but  does  not  fall  within  any 
of  the  first  fifteen  enumerated  powers  of  Provincial  Legislatures,  and  (a)  it 
affects  the  body  politic  of  the  Dominion  as  a  whole,  or  (b)  it  has  ceased  to  be 
merely  local  or  provincial  and  has  become  unquestionably  a  matter  of  national 
concern  and  importance  ;  S.  C.,  p,  361. 

Invasion  of  Provincial  Jurisdiction.  In  the  following  cases  enactments  of  the 
Dominion  Parliament  trenching  upon  Provincial  jurisdiction  have  been  held 
to  be  valid  and  infra  mre*. 


Elections. 


Insolvency. 


Banks  and 
banking. 


Incorporation 
of  companies. 


Criminal 
procedure. 


General 
powers. 

Peace,  order 
and  good 
government. 
Criminal  law, 


INTRA  VIRES  ENACTMENTS  OF  DOMINION  PARLIAMENT. 

(1879)  Valin  v.  Langlois,  3  S.  C.  R.  1,  5  App.  Cas.  115 ;  1  Cart.  158,— The  Act 
37  V.  c.  10,  imposing  npon  Provincial  Coiirts  the  duty  of  trying  Dominion 
Election  Petitions. 

(1884)  Doyle  v.  Bell,  32  C.  P.  632  ;  11  A.  P.  326  ;  3  Cart.  297,— 37  V.  c.  9.  s. 
109,  giving  penalties  for  bribery  at  Dominion  Elections  to  common 
informer. 

(1891)  Re  North  Perth,  21  O.  R.  538,— the  Electoral  Franchise  Act  does  not 
trench  upon  property  and  civil  rights  in  the  Province 

(1874)  Crombie  v.  Jackson,  34  U.  C.  R.  575  ;  1  Cart.  685,— sec.  50  of  Insolvent 
Act  of  1869  providing  that  claims  against  Assignees  be  disposed  of  with- 
out suit. 

(1880)  Cushing  v.  Dupuy,  5  App.  Cas.  409;  1  Cart.  297,—  40  V.  c.  41,  s.  38,  pro- 
viding that  Judgment  of  Court  of  Appeal  in  Insolvency  matters  final. 

(1876)  Kinney  v.  Dudman,  2  Russell  and  Chesley,  19  ;  2  Cart.  412,— sec.  59  of 
Insolvent  Act  of  1869,  giving  precedence  to  Assignee  over  executions. 

(1882)  Shields  v.  Peek,  8  S.  C.  R.  579  ;  6  A.  R.  639  ;  31  C.  P.  112;  3  Cart. 
266, — sec.  136  of  Insolvent  Act  of  1875  providing  punishment  for  fraud 
in  action  for  goods  sold. 

(1890)  Shoolbred  v.  Clarke,  17  S.  C.  R.  265, — Winding  Up  Act  applicable  to 
Provincial  Companies. 

(1880)  Smith  v.  Merchants'  Bank,  28  Gr.  629  ;  8  A.  R.  15  ;  8  S.  C.  R.  512  ;  1 
Cart.  828, — provisions  of  the  Bank  Act  allowing  transfer  of  goods  to 
Bank  by  Warehouse  Receipt. 

(1891)  Quirt  v.  The  Queen,  19  S.  C.  R.  510 ;  17  0.  R.  615  ;  17  A.  R.  421,— 32 
V.  c.  40,  vesting  assets  of  Bank  of  Upper  Canada  in  the  Crown  for  dis- 
tribution among  creditors.     See  30  C.  L.  J.  194. 

(1894)  Tennant  v.  Union  Bank  of  Canada  (1894)  A.  C.  31,— Bank  Act  gives 
Dominion  Parliament  power  to  legislate  over  every  transaction  within 
the  legitimate  business  of  a  banker,  notwithstanding  that  the  exercise  of 
such  power  interferes  with  property  and  civil  rights  in  the  province  and 
confers  upon  a  bank  privileges  as  a  lender  which  the  provincial  law  does 
not  recognize. 

(1884)  Colonial  Building  and  Investment  Assn.  v.  Atty.-Gen.  of  Quebec,  5  Legal 
News,  116;  9  App.  Cas.  157;  3  Cas.  118, — 37  V.  c.  103,  incorporating 
appellants  with  power  to  buy,  sell  and  lease  landed  property  and  build- 
ings valid,  although  powers  exercised  only  in  Province  of  Quebec. 

(1876)  R.  v.  Bradshaw,  38  U.  C.  R.  564-32,— 33  V.  c.  31,  s.  66,  authorizing  pro- 
vincial Court  to  try  appeal  from  Magistrate  without  Jury. 

(1882)  Ward  v.  Reed,  22  New  Brunswick,  279  ;  3  Cart.  405,— 32,  33  V.  c.  31, 
s.  78,  providing  that  penalties  recoverable  in  a  Court  of  Record,  although 
provincial  Act  declared  County  Courts  should  not  have  jurisdiction  in 
such  cases. 

(1883)  Re  Wetherell  &  Jones,  4  0.  R.  713  ;  3  Cart.  315,— 31  V.  c.  76,  providing 
for  taking  evidence  by  Provincial  Courts  for  use  in  foreign  tribunal,  see 
also  ex  parte  Smith,  16  L.  C.  Jurist,  140  s.  p. 

(1882)  Russell  v.  The  Queen,  7  App.  Cas.  829;  2  Cart.  12,— the  Canada  Temper- 
ance Act  prohibiting  the  sale  of  liquor  in  municipalities  when  assented 
to  by  Electors  thereof. 

(1892)  R.  v.  Stone,  23  0.  R.  46,— 52  V.  c.  43,  an  Act  to  provide  against  frauds 
in  supplying  milk  to  cheese  factories,  etc. 
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(1894)  Flick  v.  Brisbin,  26  0.  R.  432,— criminal  code,  sections  865-866,  provid- 
ing that  certificate  of  dismissal  of  charge  or  payment  of  penalty  on  charge 
for  assault  a  bar  to  civil  proceedings.  See  Hey  wood  v.  Hav,  46  U.C.R. 
562  ;  Nevills  v.  Ballard  (1897),  28  0.  R.  588. 

(1890)  McArthur  v.  Northern  and  Pacific  Junction  Railway  Co.,  17  A.  R.  86  ;  Railways. 
4  Cart.  559, — Railway  Act  limiting  time   for  bringing  actions  against 
Railway  Company  for  injury  caused  by  reason  of  railway  to  six  months. 

(1898)  Re  Canadian  Pacific  Railway  Co.  and  Township  of  York,  18  C.L.T.  48  ; 
25  A.  R.  65,— the  Railway  Act  conferring  jurisdiction  upon  the  Rail- 
way Committee  of  the  Privy  Council  to  impose  obligations  as  to  crossings 
of  railways,  maintenance  of  gates,  watchmen,  etc.  See  also  Grand 
Trunk  Ry.  Co.  v.  Hamilton  Radial  Electric  Ry.  Co.  (1897),  29  0.  R.  143. 

(1896)  Re  Provincial  Fisheries,  26  S.  C.  R.  444,— R.  S.  C.  c.  92.  Fisheries. 

(1898)  Atty.-Gen.  for  Canada  v.  Atty.-Gen.  for  Ont.  (1898),  A.C.  700,— respect- 
ing works  constructed  in  or  over  navigable  waters. 

Other  intra  vires  legislation.  Enactments  of  the  Dominion  Parliament  have 
also  been  attacked  as  ultra  vires  upon  the  ground  that  they  were  beyond  the 
power  of  a  subordinate  legislature  or  were  in  conflict  with  Imperial  Legislation 
or  because  they  violated  some  public  right.  In  every  instance  the  legislation 
has  been  sustained. 

ENACTMENTS  ULTRA  VIRES  OF  THE  DOMINION. 

An  enactment  of  the  Dominion  Parliament  is  ultra  vires  if  it  is  within  the 
exclusive  jurisdiction  of  a  Provincial  Legislature. 

It  has  already  been  seen  that  the  Dominion  Parliament  in  the  exercise  of  its 
wide  general  powers  may  pass  enactments  which  also  would  fall  within  the 
powers  of  the  Provinces.  Its  enactments  are  not  ultra  vires  unless  they  relate 
to  matters  purely  within  Provincial  jurisdiction.  The  cases  are,  therefore, 
few. 

In  the  following  cases^  Dominion  enactments  were  held  to  be  ultra  vires  : 

(1885)  Liquor  License  Act,  1883,  5  C.L.T.  66  ;  6  C.L.T.  18  :  8  Legal  News,  17,  Liquor 
26,  379,  409  :  Dominion  Sessional  Papers  (1885),  XVIII.,  No.   12,  85a  ;  licenses. 
Wheeler's  Confederation  Law  in  Canada,  p.  144.     The  exclusive  power 
of  licensing  the  liquor  traffic  is  vested  in  the  Provincial  Legislatures. 
See  remarks  in  argument  of  Liquor  Prohibition  Appeal,  1895,  pp.  147, 
319,  320. 

(1896)  Atty.-Gen.  of  Ont.  v.  Atty.-Gen.  of  Dominion  (1896),  A.C.  349,  the  Prohibition. 
Dominion  Parliament  have  no  power  to  prohibit  the  sale  of  liquor  in  any 
one  province,  consequently  they  have  no  power  to  repeal  provincial 
legislation  upon  the  same  point.  The  provisions  of  The  Canada  Tem- 
perance Act  (Scott  Act)  purporting  to  repeal  The  Temperance  Act  of 
1864  (Dunkin  Act)  are  ultra  vires  of  the  Dominion  Parliament. 

(1880)  McClanaghan   v.    St.    Ann's   Mutual  Building  Society  (1880),   24  L.C  prOviacia 
Jurist,  162  ;  2  Cart.  237.     The   Dominion  Parliament  has  no  power  to  companies, 
provide  for  the  liquidation  of  building  societies  in  the  Province  of  Que- 
bec, whether  solvent  or  not.     See  as  to  Insolvent  Companies  Shoolbred 

v.  Clarke  (1890),  17  S.C.R.  265,  supra. 

(1881)  R.  v.  Mohr,  7  Q.L.R.  183  .  2.  Cart.  257.     In  the  absence  of  the  object 
of  a  company  incorporated  by  the  Dominion  Parliament  being  to  connect 
two  or  more  Provinces  by  telephone  lines,  or  of  the  undertaking  of  the 
company  being  declared  to  be  for  the  general  advantage  of  Canada,  or 
of  two  or  more  Provinces,  an  Act  professing  to  confer  a  right  to  erect 
poles  in  the  streets  of  cities  and  towns  was  held  to  be  ultra  vires. 

(1887)  Forsyth  v.  Bury,  15  S.C.R.  543,  an  Act  of  the  Dominion  Parliament 
incorporating  a  company  for  the  purchase  of  the  Island  of  Anticosti, 
situated  in  the  Province  of  Quebec,  was  said  by  Ritchie,  C.J.,  and 
Strong,  J. ,  to  be  ultra  vires,  but  the  point  was  not  decided  as  the  Court 
held  that  the  appellant  was  estopped  from  questioning  the  constitution- 
ality of  the  Act. 

(1882)  R.  v.  Robertson,  6  S.C.R,  52  ;  2  Cart.  65. 

(1898)  Atty.-Gen.  for  Canada  v.  Atty.-Gen.  for  Ont.  (1898),  A.C.  700.  Fisheries. 
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(1896)  Re  Provincial  Fisheries,  26  S.C.R.  444.  The  provisions  of  R.S.C.  c,  95, 
so  far  as  they  attempt  to  confer  exclusive  rights  of  fishing  in  provincial 
waters,  are  ultra  vires.  The  powers  of  the  Dominion  respecting  "  Sea 
Coast  and  Inland  Fisheries  "  do  not  give  authority  to  deal  with  propert}7 
and  civil  rights,  such  as  the  ownership  of  the  beds  of  rivers,  or  of  the 
fisheries.  The  Dominion  Parliament  has,  however,  absolute  power  of 
legislation  short  of  conferring  proprietary  rights,  such  as  laws,  imposing 
a  tax  by  way  of  license,  or  forbidding  fish  to  be  taken  at  improper  sea- 
son or  in  improper  manner,  or  with  destructive  instruments. 

HOW  FAE  INCIDENTAL  POWERS  OF  DOMINION  PARLIA- 
MENT  EXTEND. 

The  extent  of  the  incidental  power  of  the  Dominion  Parliament  to  trench  on 
the  enumerated  powers  of  the  provinces  does  not  seem  to  be  capable  of  a  hard 
and  fast  dividing  line.  It  has  been  said  by  eminent  Judges  that  Parliament 
may  act  only  so  far  as  such  interference  may  be  necessary,  and  that  any  clause 
in  an  Act  which  unnecessarily  interferes  with  the  rights  of  the  provinces  is 
invalid.  See  per  Ritchie,  C.J.,  R.  v.  Robertson  (1882),  6  S.C.R.  110,  111  ; 
per  Burton  and  Maclennan,  J.J. ,  McArthur  v.  Northern  and  Pacific  Junction 
R.  Co.  (1890),  17  A.R.  86  ;  per  Henry,  J.,  Merchants'  Bank  v,  Smith  (1884), 
8  S.  C.  R.  at  p.  541.  In  Atty.-Gen.  for  Ont.  v.  Atty.-Gen.  for  Canada 
(1896)  A.C.  at  p.  360,  Lord  Watson  said  :  "It  also  appears  to  their  Lordships 
that  the  exception  (the  concluding  part  of  s.  &1 )  was  not  meant  to  derogate 
from  the  legislative  authority  given  to  provincial  legislatures  by  these  sixteen 
subsections  save  to  the  extent  of  enabling  the  Parliament  of  Canada  to  deal 
with  matters  local  or  private  in  those  cases  where  such  legislation  is  necessarily 
incidental  to  the  exercise  of  the  powers  conferred  upon  it  by  the  enumerative 
heads  of  clause  91." 

It  will  be  seen,  however,  that  in  every  case  where  clauses  in  Dominion  Acts 
have  been  attacked  for  interference  with  provincial  powers,  the  Dominion 
legislation  has  been  sustained,  and  we  therefore  have  no  example  of  "  unneces- 
sary interference."  In  Tennant  v.  Union  Bank  of  Canada  (1894),  A.C.  31, 
Lord  Watson  said,  at  p.  46,  that  the  expression  "  banking  "  in  s.  91  was  wide 
enough  to  embrace  every  transaction  coming  within  the  legitimate  business  of 
a  banker,  and  that  the  provisions  of  the  Bank  Act  as  to  warehouse  receipts 
were  valid,  although  they  had  the  effect  of  modifying  civil  1'ights  in  the  Pro- 
vince. The  test  of  necessity  wa£  not  in  terms  applied.  In  Doyle  v.  Bell  ( 1884), 
11  A.R.  335,  Rose  J. ,  said:  "I  do  not  imderstand  by  the  use  of  the  word 
'  necessary '  .  .  .  that  it  is  meant  to  lay  down  the  doctrine  that  to  bring 
within  the  powers  of  the  Dominion  Legislature  any  provision  ...  it  must 
necessarily  appear  that  without  such  provision  it  would  be  impossible  to 
carry  into  effect  the  intentions  of  the  Legislature.  .  .  It  cannot  be  that 
the  Courts  are  to  sit  in  judgment  on  the  exercise  of  such  discretion  and  dictate 
to  the  Legislature  whether  they  shall  adopt  this  or  that  mode  because  in  the 
opinion  of  the  Courts  one  mode  is  the  more  convenient  or  better  or  at  least  as 
well  adapted  to  effect  the  purpose  of  the  Legislature." 

In  McDougall  v.  Campbell  (1877),  41  U.C.R.  332,  341,  it  was  held  that  a 
barrister  could  not  recover  fees  for  services  rendered  in  an  enquiry  before  the 
Senate  on  a  divorce  bill  by  a  wife  and  for  suitable  alimony.  It  was  said  "the 
Senate  has  no  more  claim  to  award  alimony  and  to  decide  upon  the  custody  of 
children  than  it  has  to  devise  a  scheme  for  the  education  of  children,  etc. 
Such  an  enactment  would  be  disregarded  by  the  Courts  here." 

DOMINION  ENUMERATED  POWERS. 

(2)  The  regulation  of  trade  and  commerce.  These  words  include  political 
arrangements  in  regard  to  trade,  regulation  of  trade  in  matters  of  interpro- 
vincial  concern  and  general  regulation  of  trade  affecting  the  whole  dominion. 
Citizens'  Insurance  Co.  v.  Parsons  (1881),  7  App.  Cas.  113. 

The  power  to  regulatefdoes  not  imply  the  power  to  prohibit.  It  assumes  the 
conservation  of  the  thing  to  be  regulated.  Atty.-Gen.  of  Ontario  v.  Atty- 
Gen.  of  Dominion  (Prohibition  Case)  1896),  A.C.  349,  363. 

Provincial  legislation  of  the  character  mentioned  below  does  not  infringe  on 
the  exclusive  power  over  trade  and  commerce  given  to  the  Dominion. 
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(a)  Taxing  Statutes.    Bank  of  Toronto  v.  Lambe  (1887),  12  App.  Gas.  586. 

(b)  Liquor  License  Acts.    Hodge  v.  Reg.  (1884),  9  App,  Gas.  '117. 

(c)  Police  regulations  as  to  tires  on  wagons  re  Howe  (1890),  2  B.  C.  Hunter  36. 
Acts  regulating  form  and  effect  of  particular  contracts. 

(a)  Insurance  policies,  Citizens'  Ins.  Co.  v.  Parsons  (1881),  7  App.  Cas.  96. 

(b)  Bills  of  Lading,  Beard  v.  Steele  (1873),  34  U.C.R.  43. 

(d)  General  License  Acts.      Angers  v.    Montreal   (1876),    24  L.C.   Jur.  259. 
Mallette  v.  Montreal,  ib.  p.  283. 

(e)  Game  Acts  prohibiting  export  beyond  Province.    R.  v.  Robertson  (1886),  3 
M.L.R.  620;  R.  v.  Buscowitz  (1895),  4  B.C.  132. 

(f)  Butcher's  Licenses.    Angers  v.  Montreal  (1876),  24  L.C.  Jur.  259;  Mallette 
'v.  Montreal  (1879),  ib.  263. 

(3)  Raising  money  by  any  mode  or  system  of  taxation.  The  Dominion  may 
issue  licenses  and  charge  a  license  fee.  Atty.-Gen.  for  Canada  v.  Atty.-Gen. 
for  Out.  (Fisheries  Case)  (1898),  A.C.  700,  713. 

As  to  instances  of  direct  and  indirect  taxation,  see  infra  s.  92  (2). 


Navigation  and  Shipping.  R.S.C.  c.  92,  entitled"  An  Act  respecting 
certain  works  constructed  in  or  over  Navigable  Waters,"  is  clearly  legislation 
relating  to  "  navigation,''  and  is  therefore  intra  vires  of  the  Dominion  Parlia- 
ment :  Atty.-Gen.  for  Canada  v.  Atty.-Gen.  for  Ontario  (Fisheries  Case)  (1898), 
A.C.  700,  717. 

Harbors.  By  s.  108  and  the  3rd  Schedule  "  Public  Harbors  are  the  property 
of  Canada,"  This  includes  not  only  public  works  but  also  all  that  forms  part 
of  the  harbor.  Provincial  legislation  assuming  to  give  the  right  to  grant 
water  lots  in  such  harbor  is  invalid.  Atty.  -Gen.  for  Canada  v.  Atty.  -Gen  for 
Ontario  (1898),  A.C.  700,  711,  714,  and  the  foreshores  between  high  and  low 
water  mark  ma}'  be  part  of  the  harbor.  Holman  v.  Green  (1881),  6  S.C.R.  707. 
The  Dominion  mav  grant  the  foreshores  to  a  Railway  Company,  Vancouver  v. 
C.P.R.,  23  8.C.R.  1. 

Notwithstanding  the  exclusive  legislative  rights  over  navigation  and  ship- 
ping possessed  by  the  Dominion  Parliament  the  Provinces  may  : 

(1)  Incorporate  a  navigation  Company,  McDougall  v.  Union  Navigation 

Co.,  -21  L.C.  Jour.  63  ;  Queddy  River  Boom  Co.  v.  Davidson  (1883), 
10  S.C.R.  222. 

(2)  Extend  the  limits  of  a  town  to  the  middle  of  a  navigable  river,  Cen- 

tral Vermont  Railway  v.  St.  John  (1887),  14  S.C.R,  288. 

(3)  Tax  Ferrymen  and   Ferries,    Longueuil  Navigation  Co.   v.  Montreal 

(1888),  lo  S.C.R.  566. 

(12)  Sea  coast  and  inland  fisheries.     No  proprietary  rights  in  relation    to 
fisheries  are  conferred  by  this  section,  and  no  proprietary  rights  can  therefore 
be  conferred  by  Dominion  Legislature.     It  follows,  therefore,  that  R.S.C.  c.  55, 
s.  4,  assuming  to  empower  the  grant  of  fishery  leases  conferring  an  exclusive 
right  to  fish  in  property  of  the  provinces  is  ultra  vires,  and   the   subsidiary 
provisions  of  the  same  statute  fall  with  it.     Atty.-Gen.  for  Canada  v.  Atty.- 
Gen.  for  Ont.  (Fisheries  Case)  (1898),  A.C.  700,  714  ;  26  S.C.R.  444. 

(13)  Ferries  between  a  Province  and  any  British  or  Foreign  Country  or  between 
two  Provinces     A  ferry  between  two  points  in  a  province  is  within  the  juris- 
diction of  the  Provincial  Legislature.     Dumer  v.  Humberstone  (1896),  26  S.C. 
R.  266. 

(15)  Banking,  Incorporation  of  Banks,  and  the  issue  of  paper  money. 

Under  this  provision  the  Dominion  Parliament  has  power  to  legislate  over 
every  transaction  within  the  legitimate  business  of  a  banker,  notwithstanding 
that  the  exercise  of  such  power  interferes  with  property  and  civil  rights  in  the 
province,  and  confers  upon  a  Bank  privileges  as  a  lender  which  the  provincial 
law  does  not  recognize.  In  particular  it  may  allow  the  transfer  to  a  Bank  of 
goods  by  way  of  security  without  registration,  and  without  regard  to  the  pro 
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visions  of  a  provincial  chattel  mortgage  Act  requiring  all  mortgages  of  goods 
to  be  registered.  Smith  v.  Merchants  Bank  (1880),  28  Gr.  629;  8  A.R.  15; 
8  S.C.R.  512;  Tennant  v.  Union  Bank  of  Canada  (1894),  A.C.  31. 

The  Dominion  Parliament  may  vest  the  assets  of  a  Bank  in  the  Crown  for 
distribution  among  creditors.  Quirt  v.  Reg.  (1891),  19  S.C.R.  510. 

(16)  Savings'  Banks.  The  provinces  may  tax  banks.  Bank  of  Toronto  v. 
Lambe  (1887),  12  App.  Cas. ,  and  may  tax  their  Dominion  notes  held  as  Reserve 
under  the  Bank  Act.  Windsor  v.  Commercial  Bank  (1882),  3  R.  &  G.  420. 

(19)  Interest.  This  extends  only  to  interest  on  debts  arising  out  of  contracts 
and  does  not  prevent  a  local  Legislature  from  imposing  a  percentage  of  10  per 
cent,  on  unpaid  Municipal  taxes.  Lynch  v.  Can.  N.  W.  Land  Co.  (1891),  19 
S.C.R.  204. 

(21)  Bankruptcy  and  Insolvency.  The  main  difficulty  in  dealing  with  the 
Dominion  powers  under  this  clause  has  been  with  regard  to  provincial  acts 
which  were  said  to  invade  the  federal  territory.  The  cases  will  be  found  col- 
lected infra  under  provincial  powers. 

It  is  a  feature  common  to  all  known  systems  of  bankruptcy  and  insolvency 
that  some  compulsory  means  are  provided  of  procuring  a  ratable  distribution 
of  a  debtor's  assets  among  his  creditors.  Atty.  -Gen.  for  Ont.  v.  Atty.  -Gen. 
for  Dominion  (1894),  A.C.  189,  200. 

The  Act  of  the  Dominion  Parliament  providing  for  the  winding  up  of  insol- 
vent companies  is  valid,  and  applies  to  provincial  companies,  Shoolbred  v. 
Clarke  (1890),  17  S.C.R.  265,  and  it  is  at  least  doubtful  if  a  provincial  legis- 
lature could  pass  an  Act  of  this  kind.  Quirt  v.  Reg.  (1891),  19  S.C.R.  518,  522. 

It  is  clear  that  the  provincial  legislatures  cannot  enact  a  Bankruptcy  law 
even  until  the  the  Dominion  Parliament  passes  enactments  dealing  with 
that  subject.  Attg.-Gen.  for  Canada  v.  Attg.-Gen.  for  Ont.  (1898),  A.C.  715. 

A  special  Act  providing  for  the  realization  and  distribution  of  the  assets  of 
an  insolvent  bank  is  within  the  legislative  competence  of  the  Dominion.  Quirt 
v.  Reg.  (1891),  19  S.C.R.  510.  On  the  other  hand  a  provincial  Act  for  the 
relief  of  a  society  financially  embarassed  with  a  view  of  preventing  insolvenc}' 
is  valid.  L'Union  St.  Jacques  de  Montreal  v.  Belisle  (1874),  L.R.  6  P.C.  31. 

Ancillary  provisions  for  the  working  out  of  an  insolvency  act  may  properly 
be  enacted  by  the  Dominion,  although  they  fall  within  the  classes  of  subjects 
assigned  to  the  provinces.  Gushing  v.  Dupuy  (1880),  5  App.  Cas.  409;  Shields 
v.  Peek  (1882),  8  S.C.R.  579;  Crombie  v.  Jackson  (1874),  34  U.C.R.  575;  Kin- 
ney  v.  Dudman  (1876),  2  Russell  &  Chesley  19. 

(23)  Copyrights.     The  right  to  deal  with  colonial  copyright  within  the  Do- 
minion is  under  the  exclusive  control  of  the  Parliament  of  Canada  as  distin- 
guished from  the  Provincial  Legislatures  ;  but  this  does  not  curtail  the  para- 
mount authority  of  the  Imperial  Parliament.     Smiles  v.  Belford  (1877),  1  A.R. 
436. 

When  a  Canadian  copyright  is  obtained  prior  to  publication  or  copyright  in 
England,  the  possessor  thereof  is  secured  completely  against  all  interference 
in  Canada  even  against  English  reproductions  or  copies  made  under  a  subse- 
quent British  copyright.  Anglo-Canadian  Music  Publishers  v.  Suckling  (1889), 
17  O.R.  239. 

(24)  Indians  and  lands  reserved  for  the  Indians.     In   order    to  ensure   uni- 
formity of  administration,  all  lands  reserved  for  Indian  occupation  upon  any 
terms  or  conditions  are  under  the  legislative  control  of   the  Dominion.     But 
upon  the  estate  of  the  Crown  being  disencumbered  of   the   Indian  title,  the 
beneficial  interest  therein  accrues  to  the  Provinces  in  which  they  are  situated. 
St.  Catherines  Milling  Co.  v.  Reg.  (1888),  14  App.  Cas.  46. 

Moneys  due  in  respect  to  Indian  Lands  may  be  recovered  bv  the  Dominion. 
Mowat,  A.-G.  v.  Casgrain  (1897),  6.  Q.L.R.  (Q.B.)  12. 

(26)  Marriage  and  Divorce.    These  words  must  be  limited  by  the  power  of 
tht  provincial  legislatures  under  s.  92  (12)  as  to  the  solemnization  of  marriage. 
Citizens'  Ins.  Co.  v.  Parsons  (1882),  7  App.  Cas.  108. 

(27)  The  Criminal  Law,  except  the  Constitution  of  Courts  of  Criminal  Juris- 
diction, but  including  procedure  in  criminal  matters.     The   Dominion   Parlia- 
ment may  declare  anything  a  cri'me,  but  only  so  as  not  to  interfere  with  or 
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exclude  the  powers  of  the  provinces  of  dealing  with  the  same  thing  in  its  civil 
aspect  and  of  imposing  sanctions  for  the  observance  of  the  law  so  that  though 
the  result  might  be  an  inconvenient  exposure  to  a  double  liability  that  pos- 
sibility is  no  argument  against  the  right  to  exercise  the  power,  see  per  E. 
Blake,  Q.C.,  17  A.  R.  225. 

A  provincial  Statute  imposing  fine  and  imprisonment  for  fraud  in  adulterat- 
ing milk  was  held  to  be  valid,  being  for  the  protection  of  civil  rights,  R.  v. 
Wason  (1890),  17  A.  R.  221,  while  a  similar  Dominion  Statute  was  held  to  be 
valid  as  coming  within  its  powers  over  criminal  law,  R.  v.  Stone  (1892),  28 
O.R.  46. 

The  competency  of  a  provincial  enactment  cannot  be  tested  by  the  severity 
of  the  sanction  so  long  as  that  is  limited  to  fine,  penalty  or  imprisonment, 
per  Osier,  J.A.,  17  A.R.  240. 

It  is  competent  for  the  Dominion  to  enact  that  a  criminal  prosecution  shall 
bar  a  civil  remedy,  Frick  v.  Brisbin  (1894),  26  O.R.  423. 

Criminal  Procedure.  The  Dominion  Parliament  has  exclusive  jurisdiction  to 
provide  the  procedure  to  be  followed  in  the  prosecution  of  all  offences  which 
are  crimes  at  common  law,  or  made  so  by  Statute  within  that  Parliament's 
jurisdiction.  The  provincial  Legislatures,  on  the  other  hand,  have  power  to 
provide  for  the  course  of  trial  and  adjudication  of  offenders  against  their  lawful 
enactments.  R.  v.  Wason  (1890),  17  A.R.  232. 

The  utmost  discretion  is  given  as  to  the  forms  of  procedure  which  may  be 
enacted.  Riel  v.  Reg.  (1885),  10  App.  Cas.  675,  see  infra  provincial  powers. 

Enumerated  classes  are  exclusive.  Whenever  a  matter  is  one  of  the  classes 
specified  in  s.  91,  legislation  in  relation  to  it  by  a  Provincial  Legislature  is  in- 
competent. Atty.-Gen.  for  Canada  v.  Atty.-Gen.  for  Ont.  (1898),  A.C.  715. 

PROVINCIAL   ENACTMENTS. 

Provincial  enactments.  From  the  circumscribed  area  allotted  to  the  Provin- 
cial Legislatures  it  was  to  be  expected  that  their  enactments  would  be  more 
frequently  attacked  than  those  in-  the  central  Parliament.  But  few  cases  have, 
however,  arisen  in  which  Provincial  Legislation  has  in  the  end  been  found  to  be 
ultra  vires.  There  has  been  perhaps  a  tendency  in  local  courts  to  narrow  Pro- 
vincial powers,  but  the  Privy  Council  has  shown  a  tendency  tc  support  all 
legislation  of  a  local  or  private  nature.  Some  of  the  principles  to  be  deduced 
from  the  cases  are  the  following : 

(a)  The  subject  matter  must  fall  within  the  classes  of  subjects  enumerated 
in  section  92.     Dobie  v.  Temporalities  Board  (1882),  7  App.  Cas.  136. 

(b)  The  onus  is  on  the  party  alleging  the  Act  to  be  ultra  vires  to  shew  that 
the  matter  being  of  a  local  or  private  nature  does  also  come  within  one  or  more 
of  the  classes  of  subjects  speciallv  enumerated  in  the  91st  sectioa.     L'Union 
St.  Jacques  de  Montreal  v.  Belisle  (1874),  L.R.  6  P.C.  36. 

(c)  Subjects  which  in  one  aspect  fall  within  s.  92  may  in  another  aspect  and 
for  another  purpose  fall  within  s.  91.     R.  v.  Hodge  (1883),  9  App.  Cas.  117. 

(d)  The   language  of  an  enactment  will  be  so  construed  as  to  bring  it  if 
possible   within   legislative   authority.    Shields  v.   Peak  (1881),  8  S.C.R.  579; 
McLeod  v.   Atty.-Gen.   New  South  Wales  (1891),   A.C.   455;  Monkhouse  v. 
G.  T.  R.   Co.   (1883),  8  A.R.   637;  Atty.-Gen.   of  Canada  v.   Atty.-Gen.   of 
Ontario  (1894),  23  S.C.R.  458. 

(e)  Enactments  of  a  provincial  legislature  may  be  valid  although  liable  to  be 
superseded  by  enactments  of  the  Dominion  Parliament.     Atty.-Gen.  of  Ont. 
v.  Atty.-Gen.  of  Dominion  (1894),  A.C.  189,  200;  Atty.-Gen.  of  Ont.  v.  Atty.- 
Gen.  of  Dominion  (1896),  A.C.  348,  366. 

(f)  Because  the  powers  of  a  provincial  legislature  may  be  iised  unwisely  or 
so  as  to  nullify  the  powers  of  parliament  is  no  reason  for  placing  a  limit  on 
whatever  power  falls  within  the  legitimate  meaning  of  the  enumerated  classes 
of  subjects.     Bank  of  Toronto  v.  Lambe  (1887),  12  App.  Cas.  586. 

(g)  The  general  power  to  legislate  concerning  every  matter  in  a  provincial 
sense,  local  or  private,  given  by  s.  92  (16),  although  wide  enough  to  cover,  was 
not  intended  to  include  provincial  legislation  in  relation  to  the  classes  of  sub- 
jects already  enumerated.     Atty.-Gen.   of  Ont.   v.   Atty.-Gen.   of   Dominion 
(1896),  A.C.  365. 
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ULTRA  VIRES  ENACTMENTS  OF  PROVINCIAL  LEGISLA- 
TURES. 

Bankruptcy  and  Insolvency.  Reg.  v.  Chandler  (1868),  2  Cart.  421,  1  Hannay 
556,  an  Act  providing  for  the  discharge  of  a  debtor  from  gaol  on  proof  of 
inability  to  pay  debts  was  held  to  be  ultra  vires  as  falling  within  the  powers 
of  the  Dominion  Parliament  as  to  bankruptcy  and  insolvency. 

It  would  appear,  however,  in  the  light  of  subsequent  decisions  to  fall  within 
the  powers  of  the  legislature  as  to  provincial  courts.  Ex  parte  Ellis  (1878), 
1  P.  &  B.  593,  2  Cart.  527;  Atty.-Gen.  of  Ontario  v.  Atty.-Gen.  of  Dominion 
(1894),  A.C.  189;  Clarkson  v.  Ont,  Bank  (1888),  15  A.R.  166. 

Murdoch  v.  Windsor  £  Annapolis  Ry.  Co.  (1877),  3  Cart.  368;  Russ.  Eq. 
137,  an  Act  for  facilitating  arrangements  between  Railway  Companies  and 
their  creditors  was  held  ultra  vires  for  the  same  reason. 

There  would  appear  to  be  no  objection  to  such  an  Act  with  regard  to  a 
provincial  company  so  long  as  there  was  no  conflict  with  a  general  Dominion 
Insolvency  law.  L' Union  St.  Jacques  de  Montreal  v.  Belisle  (1874),  L.  R.  6, 
P.C.  31. 

Criminal  law.  Gibson  v.  McDonald  (1885),  7  O.R.  401;  3  Cart.  319,  the 
provincial  legislatures  have  no  power  to  authorize  a  County  Judge  to  preside 
at  a  Criminal  Court  of  a  county  other  than  that  for  which  he  is  appointed  by 
the  Governor-General,  but  see  Re  County  Courts  of  British  Columbia  (189:2), 
21  S.C.R.  446,  which  holds  the  contrary. 

Criminal  law.  R.  v.  Toland  (1892),  22  O.R.  505,  the  provincial  statute,  53 
Victoria,  c.  18  (0),  conferring  upon  police  magistrates  the  power  to  try  and 
convict  persons  charged  with  forgery  is  ultra  vires  of  the  provincial  legisla- 
ture, being  criminal  procedure  and  therefore- within  the  power  of  the  federal 
parliament.  But  the  Act  so  far  as  it  provided  that  the  courts  of  General  Ses- 
sions should  have  such  power  is  valid  as  being  in  relation  to  the  constitution  of 
a  provincial  court  of  criminal  jurisdiction.  R.  v.  Levinger  (892),  22  O.R.  690. 

Corporations.  Dobie  v.  Temporalities  Board  (1882),  7  App.  Gas.  136;  1  Cart. 
351,  the  Quebec  Legislature  had  no  power  to  repeal  an  Act  of  the  Province  of 
Canada  creating  a  corporation  having  its  corporate  existence  and  rights  in  the 
Provinces  of  Ontario  and  Quebec,  though  it  might  have  imposed  conditions 
upon  the  transaction  of  business  by  the  corporation  in  Quebec. 

Railways.  Bourgoin  v.  La  Compagine  du  Chemin  de  Fer  do  Montreal, 
Ottawa,  et  Occidental  Ry.  Co.  (1880),  5  App.  Cas.  381 ;  1  Cart.  233,  a  provin- 
cial legislature  has  no  power  to  transfer  a  federal  railway  to  a  new  company 
or^to  substitute  for  it  a  provincial  compan}'. 

Supreme  Court.  Clarkson  v.  Ryan  (1890),  17  S.C.R.  251;  4  Cart,  439,  a 
provincial  legislature  has  no  power  to  limit  the  jurisdiction  of  the  Supreme 
Court. 

Taxation.  Atty.-Gen.  of  Quebec  v.  Queen's  Insurance  Co.  (1878),  3  App. 
Cas.  1090;  1  Cart.  117,  an  Act  imposing  a  stamp  tax  upon  policies  of  assurance 
indirect  taxation,  and  therefore  bej^ond  the  powers  of  a  local  legislature.  So 
atsb  is  a  stamp  tax  on  exhibits  in  legal  proceedings.  Attv.-Gen.  of  Quebec  v. 
Reed  (1885),  10  App.  Cas.  141. 

Leprohon  v.  Ottawa  (1878),  2  A.R.  522  ;  1  Cart.  592.  The  Court  of  Appeal 
held  that  every  power  conferred  upon  local  legislatures  was  subject  to  an 
implied  limitation  that  it  must  not  encroach  upon  or  interfere  with  the  powers 
conferred  elsewhere,  and  that  a  tax  by  or  through  a  provincial  legislature  upon 
the  means  or  instruments  by  which  the  Dominion  Government  is  carried  on  is 
ultra  vires  and  therefore  void.  See,  however,  other  cases  on  taxation  which 
do  not  appear  to  support  this  decision.  See  also  Timmerman  v.  St.  John 
(1893),  21  S.C.R.  711. 

Intoxicating  Liquors.  Great  conflict  has  existed  as  to  the  powers  of  provin- 
cial legislatures  with  reference  to  the  sale  of  intoxicating  liquors.  It  has  now 
been  settled  that  the  exclusive  jurisdiction  over  the  licensing  of  the  retail 
trade  is  vested  in  the  provinces.  The  provinces,  moreover,  may  punish  infrac- 
tions of  its  licensing  laws  by  fine  or  by  imprisonment  at  hard  labor. 
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R.  v.  Hodge  (1884),  9  App.  Gas.  117.  An  Act  prohibiting  the  sale  of  liquor 
within  the  province  is  within  the  powers  of  a  local  legislature  so  long  as  a 
Dominion  prohibitory  law  is  not  in  force  in  the  locality  to  which  such  Act 
applies.  The  Parliament  of  Canada,  on  the  other  hand,  cannot  imperatively 
enact  a  prohibitory  law  adapted  and  confined  to  the  requirements  of  localities 
within  a  province.  A  provincial  legislature  has  no  jurisdiction  either  to  pro- 
hibit the  manufacture  in  or  the  importation  of  liquors  into  the  province ;  Atty.  - 
Gen.  of  Ontario  v.  Atty. -Gen.  of  Dominion  (1896),  A.C.  348.  A  provincial 
legislature  has  the  right  to  require  brewers  to  take  out  a  license.  Brewers  and 
Maltsters'  Assn.  of  Ontario  v.  Atty. -Gen.  for  Ont.  (1897),  A.C.  231  ;  R.  v. 
Halliday  (1893),  21  A.R.  42.  The  decision  in  Severn  v.  Reg.  (1877),  2  S.C.R. 
70  is  overruled. 

In  R.  v.  Lawrence  (1878),  43  U.C.R.  164,  the  provision  of  the  Liquor 
License  Act  (still  retained  therein)  relating  to  tampering  with  witnesses  was 
held  to  be  ultra  vires  as  relating  to  criminal  law,  and  in  R.  v.  Roddy  (1877), 
41  U.C.R.  291,  the  provisions  of  the  Liquor  License  Act  relating  to  evidence 
of  the  defendant  were  held  to  be  ultra  vires  as  relating  to  criminal  procedure, 
but  since  the  decisions  in  R.  v.  Hodge  (1883),  9  App.  Cas.  117  and  R.  v.  Wason 
(1890),  17  A.R.  221  ;  R.  v.  Bittle  (1892),  21  O.R.  605,  these  decisions  cannot 
be  said  to  be  satisfactory  except,  perhaps,  upon  the  ground  that  they  were 
comprised  in  the  domain  of  criminal  law  before  Confederation. 

Public  Harbors.  The  provinces  have  no  title  to  lands  forming  part  of  a  pub- 
lic harbor.  That  part  of  R.S.O.  (1897),  c.  28,  s.  49,  assuming  to  authorize  the 
grant  of  water  lots  in  public  harbors  is  ultra  vires.  Atty. -Gen.  of  Can.  v. 
Atty. -Gen.  of  Ont.  (1898),  A.C.  714. 

Fisheries.  Regulations  controlling  the  manner  of  fishing  are  within  the 
exclusive  competence  of  the  Dominion  Parliament,  and  sections  28-39  of 
R.S.O.  c.  288  are  -ultra  vires,  Atty. -Gen.  of  Canada  v.  Atty. -Gen.  of  Ont. 
(1898),  A.C.  714. 

PROVINCIAL  POWERS. 

1 .  Amendment  of  the  Constitution.  The  provincial  legislatures  may  pass 
Acts  defining  their  powers  and  privileges.  The  independence  of  the  provin- 
cial legislatures  from  outside  interference  and  their  protection  and  the  protec- 
tion of  their  members  from  insult  while  in  the  discharge  of  their  duties,  are 
matters  which  may  be  classed  as  part  of  the  Constitution.  The  legislature 
has  none  the  less  a  right  to  protect  and  punish  obstruction  to  the  business  of 
legislation  because  the  interference  or  obstruction  is  of  a  character  which  involves 
the  commission  of  a  criminal  offence  or  brings  the  offender  within  reach  of  the 
criminal  law.  The  legislature  may  relieve  members  of  the  House  from  civil 
liability  for  acts  done  and  words  spoken  in  the  House.  Fielding  v.  Thomas. 
(1896),  A.C.  600,  610. 

By  the  combined  effect  of  clauses  1 ,  4  and  14  it  is  entirely  within  the  discretion 
of  a  Provincial  Legislature  to  determine  by  what  officers  of  the  Crown,  or  in 
other  words,  the  Executive  Government  of  the  Province  shall  be  represented  in 
its  Courts  of  law  or  elsewhere  and  to  define  by  Act  of  Parliament  the  duties 
whether  substantial  or  honorary  which  are  to  be  incumbent  upon  these  officers, 
and  the  rights  and  privileges  which  they  are  to  enjoy.  Atty.  -Gen.  for  Domin- 
ion v.  Atty. -Gen.  for  Ontario,  14  T.L.R.  106  ;  (1898),  A.C.  247. 

A  statute  governing  trials  of  controverted  election  petitions,  and  providing 
there  shall  be  no  appeal,  is  valid,  and  the  Crown  has  no  prerogative  right  to 
admit  an  appeal.  Theberge  v.  Landry  (1876),  2  App.  Cas.  102. 

2.  Direct  taxation  within  the  Province.  The  subject  of  direct  taxation  falls 
wholly  within  the  jurisdiction  of  provincial  legislatures.  Bank  of  Toronto  v. 
Lambe  (1887),  12  App.  Cas.  575.  The  provincial  legislature  may  impose  direct 
taxation  for  a  local  purpose  upon  a  particular  locality  within  the  province. 
Dow  v.  Black  (1875),  L.R.  6  P.C.  272. 

The  definition  of  John  Stuart  Mill  has  been  approved  by  the  Privy  Council 
as  defining  accurately  the  distinction  between  direct  and  indirect  taxation. 
That  definition  is  as  follows  :  "  Taxes  are  either  direct  or  indirect.  A  direct 
tax  is  one  which  is  demanded  from  the  very  persons  who  it  is  intended  or 
desired  should  pay  it.  Indirect  taxes  are  those  which  are  demanded  from  one 
person  in  the  expectation  and  intention  that  he  shall  indemnify  himself  at  the 
expense  of  another  ;  such  are  the  excise  or  customs. 
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"  The  producer  or  importer  of  a  commodity  is  called  upon  to  pay  a  tax  011 
it,  not  with  the  intention  to  levy  a  peculiar  contribution  upon  him,  but  to  tax 
through  him  the  consumers  of  the  commodity,  from  whom  it  is  supposed  that 
he  will  recover  the  amount  by  means  of  an  advance  in  price."  Mill's  Political 
Economy,  Book  V.  c.  3. 

The  best  general  rule  is  to  look  to  the  time  of  payment,  and  if  at  the  time 
the  ultimate  incidence  is  uncertain,  then  it  cannot  be  called  direct  taxation. 
Atty.-Gen.  for  Quebec  v.  Reed  (1884),  10  App,  Gas.  144. 

The  following  are  instances  of  direct  taxation  which  have  been  held  to  be 
valid. 

A  tax  imposed  upon  banks  carrying  on  business  within  a  province  varying  in 
amount  with  the  paid  up  capital  and  with  the  number  of  offices  whether  or  not 
their  principal  place  of  business  is  within  the  province.  (1887)  Bank  of  Toronto 
v.  Lambe,  12  App.  Cas.  575. 

A  tax  of  a  specified  sum  imposed  on  each  Insurance  Company  carrying  on 
business  in  a  province  ;  North  British  &  Mercantile  Insurance  Co.  v.  Lambe 
(1887),  12  App.  Cas.  575. 

A  tax  on  Brewers  ;  Brewers  and  Maltsters'  Assn.  v.  Atty.  -Gen.  for  Ont. 
(1897),  A.C.  231. 

A  tax  on  companies  not  incorporated  by  or  under  the  authority  of  the  provin- 
cial legislature  ;  Halifax  v.  Western  Ass.  Co.  (1885),  18  N.S.  387  ;  Halifax  v. 
Jones  (1896),  28  N.S.  454. 

A  tax  on  Dominion  notes  held  by  a  Bank  as  portion  of  its  cash  reserve, 
Windsor  v.  Commercial  Bank  of  Windsor  (1882),  3  Russell  &  Geldert,  420; 
3  Cart.  377. 

A  tax  on  ferrymen  or  steamboat  ferries  is  intra  vires  ;  Longiieuil  Navigation 
Co.  v.  Montreal  (1888),  15  S.C.R.  566. 

A  tax  on  mortgages  ;  Re  Yorkshire  Guarantee  Co.  (1895),  4  B.C.  258. 

A  license  tax  011  butchers  ;  Angers  v.  Montreal  (1876),  24  L.C.J.  259  > 
2  Cart.  335. 

A  penalty  of  10  per  cent,  for  non-payment  of  Municipal  taxes  ;  Lynch  v. 
Can.  N.  W.  Land  Co.  (1891),  19  S.C.R.  204. 

A  tax  on  manufacturers  and  traders;  Fortier  v.  Lambe  (1894),  25  S.C.R. 
422. 

The  following  are  examples  of  taxation  under  the  authority  of  a  Provincial 
Legislature  held  to  be  invalid  as  being  indirect. 

An  Act  imposing  a  stamp  duty  on  policies  of  insurance  and  premium 
receipts;  Atty.-Gen.  for  Quebec  v.  Queen  Insurance  Co.  (1878),  3  App. 
Cas.  1090. 

A  stamp  duty  to  become  part  of  the  Consolidated  Revenue  fund  of  a  Pro- 
vince imposed  on  exhibits  filed  in  Court ;  Atty.-Gen.  for  Qnebec  v.  Reed 
(1884),  10  App.  Cas.  141  ;  and  even  where  the  fund  was  to  be  set  apart  for 
the  administration  of  justice  ;  Dulmage  v.  Douglas  (1871),  4  M.R.  495. 

Uniformity  of  tax.  The  want  of  uniformity  or  equality  in  the  apportion- 
ment of  the  tax  does  not  make  it  unconstitutional ;  Fortier  v.  Lambe  (1894), 
25  S.C.R.  422. 

4.  Tenure  of  provincial  offices.  Servants  of  the  Crown,  civil  as  well  as 
military,  except  in  special  cases  where  it  is  otherwise  provided  by  law  or  by 
special  contract,  hold  their  offices  only  during  the  pleasure  of  the  Crown  ; 
Shenton  v.  Smith  (1895),  A.C.  229;  Dunn  v.  Reg.  (1896),  1  Q.B.  116.  This 
is  not  by  virtue  of  any  special  prerogative  of  the  Crown,  but  because  such  are 
the  terms  of  the  engagement,  as  is  well  understood  throughout  the  public 
service  (1895),  A.C.  235. 

Where  an  Act  provided  for  the  dismissal  of  civil  servants  for  specified 
offences  it  was  held  to  be  inconsistent  with  importing  into  the  contract  of 
service  the  term  that  the  Crown  might  put  an  end  to  it  at  its  pleasure  ;  Gould 
v.  Stuart  (1896),  A.C.  575. 

The  right  to  appoint  Queen's  Counsel  has  been  rested  upon  this  clause  as  well 
as  upon  numbers  1,  13  and  14;  Re  Queen's  Counsel  (1896),  23  A.R.  792  per 
Burton  J.A.,  at  p.  803,  and  per  Maclennan,  J.A.  at  p.  810;  s.c.  (1898),  A.C. 247. 

The  appointment  of  Sheriffs  and  Justices  of  the  Peace  may  also  fall  within 
this  provision. 
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Police  Magistrates.  The  power  to  appoint  Police  Magistrates  and  Justices 
of  the  Peace  is  vested  in  the  Province  ;  Richardson  v.  Ranson  (1886),  10  O.R. 
387. 

Justices  of  the  Peace.  The  right  to  appoint  Justices  of  the  Peace  is  vested 
in  the  Province  ;  R.  v.  Reno  (1868),  4  P.R.  281  ;  R.  v.  Bennett  1882),  1  O.R. 
445  ;  R.  v.  Bush  (1888),  15  O.R.  398  ;  Re  Queen's  Counsel  (1896),  23  A.R.  792  ; 
see  p.  803,  R.  v.  Lee  (1887),  15  O.R.  353  ;  R.  v.  Horner  (1876),  2  Step.  Dig. 
450. 

Officers  may  be  appointed  to  enforce  Dominion  Acts  ;  License  Commissioners 
of  Frontenac  v.  County  of  Frontenac  (1887),  14  O.R.  741. 

5.  Public  Lands.  Escheated  lands  belong  to  the  Province  ;  Atty.  -Gen.  v. 
Mercer  (1883),  8  App.  Cas.  767. 

On  the  extinguishment  of  the  Indian  title  to  lands  in  Canada  granted  by  the 
proclamation  of  1763,  the  beneficial  title  therein  vests  in  the  Province  in  which 
the  lands  are  situate;  St.  Catharines  Milling  and  Lumber  Co.  v.  Reg.  (1889), 
14  App.  Cas.  46  ;  4  Cart.  107. 

The  bed  of  all  lakes,  rivers,  and  other  waters  which  at  the  time  of  confeder- 
ation had  not  been  granted  by  the  Crown  became  vested  in  the  Crown  in  right 
of  the  several  provinces,  subject  to  the  provisions  of  section  108  as  to  public 
harbors  ;  Holman  v.  Green  (1881),  6  S.C.R.  707  ;  R.  v.  Moss  (1896),  26  S.C.R. 
322  ;  re  Provincial  Fisheries  (1896),  26  S.C.R.  444  ;  (1898),  A.C.  700. 

' '  In  construing  these  enactments  it  must  always  be  kept  in  view  that 
wherever  public  land  with  its  incidents  is  described  as  '  the  property  of '  or  as 
'  belonging  to '  the  Dominion  or  a  Province,  these  expressions  merely  import 
that  the  right  to  its  beneficial  use  or  to  its  proceeds  has  been  appropriated  to 
the  Dominion  or  the  Province  as  the  case  may  be,  and  is  subject  to  the  control 
of  its  legislature,  the  land  itself  being  vested  in  the  Crown,"  per  Lord  Watson 
(1889),  14  App.  Cas.,  p.  56. 

8.  Municipal  Institutions.  Some  controversy  has  existed  as  to  the  meaning 
of  this  phrase.  In  Harris  v.  Hamilton  (1879),  44  U.C.R.  641,  it  was  said  by 
Armour,  J.  :  "It  must  have  been  in  the  contemplation  of  the  Legislature  that 
existing  laws  relating  to  municipal  institutions  should  not  be  affected,  and  that 
the  Local  Legislatures  should  have  power  to  alter  and  amend  those  laws. " 

In  Atty. -Gen.  for  Ont.  v.  Atty. -Gen.  for  Dominion  (1896),  A.C.  348,  the 
contention  was  made  that  the  Legislatures  might  endow  these  institutions 
with  all  the  administrative  functions  which  had  been  ordinarily  possessed 
and  exercised  by  them  before  the  time  of  the  Union.  The  Privy  Council  said, 
at  p.  364,  :  "  Their  Lordships  can  find  nothing  to  support  that  contention  in 
the  language  of  s.  92.  No.  8  which  according  to  its  natural  meaning  simply  gives 
provincial  legislatures  the  right  to  create  a  legal  body  for  the  management  of 
municipal  affairs.  Until  confederation  the  legislature  of  each  province  as  then 
constituted  could,  if  it  chose,  and  did  in  some  cases,  entrust  to  a  municipality 
the  execution  of  powers  which  now  belong  exclusively  to  the  Parliament 
of  Canada.  Since  its  date  a  provincial  Legislature  cannot  delegate  any  power 
which  it  does  not  possess,  and  the  extent  and  nature  of  the  functions  which  it 
can  commit  to  a  municipal  body  of  its  own  creation  must  depend  upon  the 
legislative  authority  which  it  derives  from  the  provisions  of  s.  92,  other  than 
No.  8." 

In  incorporating  a  town  a  provincial  legislature  may  extend  the  limits 
thereof  to  the  centre  of  a  navigable  river  ;  Central  Vermont  Ry.  Co.  v.  St. 
Johns  (1887),  14  S.C.R.  288  ;  14  App.  Cas.  590. 

In  Poulin  v.  Quebec  (1884),  9  S.C.R'.  185  ;  3  Cart.  230,  and  in  Hodge  v.  Reg. 
(1884),  9  App.  Cas.  117,  at  p.  131,  the  Supreme  Court  and  Privy  Council 
respectively  assumed  that  police  regulations  respecting  the  liquor  traffic  would 
fall  under  the  powers  rrspecting  Municipal  Institutions.  It  would  seem,  how- 
ever, that  they  more  properly  fall  within  No.  16,  the  powers  respecting  local 
and  private  matters  ;  Atty. -Gen.  of  Ont.  v.  Atty. -Gen.  for  Dominion  (1896), 
A.C.  348,  see  supra. 

The  same  may  be  said  of  the  decision  in  Ex  parte  Pillow  (1883),  27  L.C. 
Jur.  216  ;  3  Cart.  357,  where  the  right  of  provincial  legislatures  to  authorize 
municipal  corporations  to  pass  by-laws  against  nuisances  was  said  to  be  inci- 
dental to  municipal  institutions. 

See  also  Lynch  v.  Can.  N.  West  Land  Co.  (1891),  19  S.C.R.,  p.  204,  supra. 
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9.  Licenses.  That  the  exclusive  power  of  licensing  the  retail  sale  of  liquors 
in  the  provinces  is  vested  in  the  Provincial  Legislatures  is  now  conclusively 
settled. 

Hodge  v.  Reg.  (1884),  9  App.  Cas.  117. 
Suite  v.  Three  Rivers  (1885),  11  S.  C.  R.  25. 

Re  Liquor  License  Act  1883  (1885),  5  C.  L.  T.  6G,  8  Legal  News  26,  379,  409 ; 
4  Cart.  342. 

It  is  now  also  settled  that  provincial  legislatures  have  the  right  to  require 
brewers  to  take  out  a  license  so  long  as  the  act  is  not  indirect  taxation. 

Molson  v.  Lambe  (1887),  15  S.  C.  R.  253. 

R.  v.  McDougall  (1889),  22  N.  S.  462. 

McManamy  v.  Sherbrooke  (1890),  M.  L..R.  6  Q.  B.  409. 

R.  v.  Halliday  (1893),  21  A.  R.  42. 

Brewers'  and  Maltsters'  Association  v.  Atty.-Gen.  forOnt.  (1897),  A.  C.  231. 

The  case  of  Severn  v.  Reg.  (1878),  2  S.  C.  R.  70,  must  now  be  treated  as 
overruled. 

The  Lords  of  the  Privy  Council  had  occasion  to  consider  the  words  "  other 
licenses  "  in  Brewers'  and  Maltsters'  Assn.  v.  Atty.-Gen.  for  Ont.  (1897),  A.C. 
231,  and  they  said  at  p.  237,  "  They  do  not  doubt  that  general  words  may  be 
restrained  to  things  of  the  same  kind  as  those  particularized,  but  they  are 
unable  to  see  what  is  the  genus  which  would  include  "shop,  saloon,  tavern" 
and  "auctioneer"  licenses  and  which  would  exclude  brewers'  and  distillers' 
licenses."  See  on  this  point  Sun  Fire  Office  v.  Hart  (1889),  14  App.  Cas.  98, 
Pigeon  v.  Recorder's  Court  Montreal  (1890),  17  S.  C.  R.  495. 

A  provincial  legislature  has  power  under  this  clause  to  authorize  a  municipal 
corporation  to  impose  a  license  fee  on  any  private  stall  or  shop,  Pigeon  v. 
Recorder's  Court  Montreal  (1890),  17  S.  C.  R.  495.  A  revenue  may  be  raised 
by  fishery  licenses.  Atty.-Gen.  for  Canada  v.  Atty.-Gen.  for  Ont.  (Fisheries 
case)  (1898),  A.  C.  700. 

In  R.  v.  Howard  (1880),  45  U.  C.  R.  346,  doubt  was  expressed  as  to  the 
power  of  the  Local  Legislatures  to  limit  the  number  of  licenses  or  to  authorize 
the  limiting  thereof,  but  the  reasoning  was  based  on  the  assumption  that  the 
Local  Legislatures  had  no  power  to  prohibit  the  retail  sale  of  liquor,  a  view 
now  clearly  untenable.  See  Atty.-Gen.  for  Ont.  v.  Atty.-Gen.  for  Dominion 
(1896),  A.  C.  348,  24  S.  C.  R.  170. 

The  right  to  license  (coupled  at  any  rate  with  clauses  15  and  16)  includes 
the  right  of  imposing  penalties  for  violating  the  provincial  laws  in  relation 
thereto,  Ex.  parte  Leveille  (1877),  2  Stephens  Dig.  445  ;  2  Cart.  349  ;  R.  v. 
McMillan  (1873),  2  Pugsley  110,  2  Cart.  489. 

The  Local  Legislatures  may  also  prescribe  the  qualifications  required  to 
be  possessed  by  a  licensee  and  may  debar  him  from  certain  civil  rights  ; 
Danaher  v.  Peters  (1889),  17  S.  C.  R.  44 ;  4  Cart.  425. 

Requiring  licenses  to  be  taken  out  is  not  an  interference  with  trade  and 
commerce.  See  in  addition  to  foregoing  cases,  Angers  v.  Montreal  (1876),  24 
L.  C.  Jurist  259,  Mallette  v.  Montreal  (1879),  24  L.  C.  Jurist  263,  2  Cart,  335, 
340,  in  which  cases  a  license  tax  on  butchers  was  held  good.  An  Act  which 
purported  to  be  a  licensing  Act,  but  which  did  not  compel  the  licensee  to 
pay  anything  for  the  license  nor  impose  any  penalty  for  not  taking  it  up,  but 
which  required  a  stamp  to  be  placed  on  policies  issued  by  the  licensee  was  held 
to  be  ultra  vires  as  indirect  taxation  ;  Atty.  -Gen.  for  Quebec  v.  Queen  Ins. 
Co.  (1878),  3  App.  Cas.  1090,  1098. 

(10.  Local  works  and  undertakings, 
11.  Incorporation  of  companies.     A   Provincial   Legislature  has  power   to 
authorize  the  construction   of  a  railway  in  the  Province  to  connect  at  the 
boundary  with  a  railway  in  a  foreign  country  ;  European  and  North  American 
Ry.  Co.  v.  Thomas  (1871)  1  Pugsley  42  ;  2  Cart.  439. 

A  company  may  be  incorporated  under  a  Provincial  law  to  erect  a  boom  in  a 
navigable  river,  but  the  Provincial  Legislature  can  confer  no  power  to  obstruct 
navigation.  Authority  for  such  purpose  may  be  acquired  under  R.S.C.  c.  92. 
Queddv  River  Driving  Boom  Co.  v.  Davidson  (1883)  10,  S.C.R.  222. 
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A  Dominion  Railway  coming  within  clause  10  (a)  as  being  a  work  for  the 
general  advantage  of  Canada  is  not  subject  to  the  provisions  of  the  Provincial 
Railway  Act  as  to  packing  frogs,  such  Act  professing  only  to  apply  to  railway 
companies  in  respect  of  which  the  Provincial  Legislature  had  authority  to 
enact  such  provisions.  Monkhouse  v.  Grand  Trunk  Ry.  Co.  (1883)  8  A.R.  637. 

On  the  incorporation  of  a  company  the  Legislature  has  power  to  say  what 
are  the  powers  of  the  Company  under  the  incorporation.  Re  Dom.  Provident 
Assn.  (1894)  25  0.  R.  619. 

On  incorporating  a  Company  a  Legislature  may  authorize  the  borrowing  of 
money  at  any  rate  of  interest  already  legalized  as  to  other  persons  having  a 
right  to  borrow.  Royal  Can.  Ins.  Co.  v.  Montreal  Warehousing  Co.  (1880)  3 
L.N.  155,  2  Cart.  361. 

A  Provincial  Legislature  has  exclusive  jurisdiction  to  incorporate  a  Naviga- 
tion Company,  the  operations  of  which  are  limited  to  a  particular  Province. 
Macdougall  v.  Union  Navigation  Co.  (1877)  21  L.  C.  Jur.  63,  2  Cart.  228. 

A  Provincial  Act  authorizing  the  winding  up  of  provincial  companies  is 
valid;  Re  Wallace  Huestis  Grey  Stone  Co.  (1881)  Russell's  Eq.  Rep.  461  ;  3 
Cart.  374,  but  see  as  to  an  insolvent  company,  Quirt  v,  Reg.  (1891)  19  S.  C.  R. 
518,  522. 

A  company  incorporated  before  confederation  may  be  required  to  take  out  a 
provincial  license  to  sell  gunpowder,  as  a  matter  of  police  regulation.  Hamil- 
ton Powder  Co.  v.  Lambe  (1885),  M.  L.  R.,  1  Q.  B.  460. 

12.  Solemnization  of  Marriage.    In  Citizens  Insurance  Co.  v.  Parsons   (1881) 
7   App.   Gas.  96,  at  p.    108   the  Privy  Council  said  "  Notwithstanding  this 
endeavor  to  give  preeminence  to  the  Dominion  Parliament "  (referring  to  the 
wide  terms  of  Section  91)  "in  cases  of  a  conflict  of  powers  it  is  obvious  that  in 
some  cases  where  this  apparent  conflict  exists  the  legislature  could  not  have 
intended  that  the  powers  exclusively  assigned  to  the  Provincial  Legislature 
should  be  absorbed  in  those  given  to  the  Dominion  Parliament.     Take  as  one 
instance,  the  subject  "  Marriage  and  Divorce  "  contained  in  the  enumeration 
of  subjects  in  section  91  ;  it  is  evident  that  solemnization  of  marriage  would 
come  within  this  general  description  ;  yet  "  Solemnization  of  marriage  in  the 
Province  "  is  enumerated  among  the  classes  of  subjects  in  Sec.  92,  and  no  one 
can  doubt,  notwithstanding  the  general  language  of  Sec.  91,  that  this  subject 
is  still  within  the  exclusive  authority  of  the  legislature  of  the  Provinces. 

13.  Property  and  civil  rights  within  the  Province.    In  the  cases  where  pro- 
vincial legislation  has  been  held  to  be  valid  under  this  section  the  main  diffi- 
culty has  been  to  answer  the  objection  that  the  exclusive  powers  of  the  Dom- 
inion Parliament  were  infringed  in  respect  of  the  following  matters  :  (1)  Trade 
and  Commerce,  (2)  Bankruptcy  and  Insolvency,  (3)  Criminal  Law. 

Trade  and  commerce.  The  first  question  to  be  decided  is,  whether  the  Act 
impeached  falls  within  any  of  the  classes  of  subjects  enumerated  in  Sect.  92 
and  assigned  exclusively  to  the  legislatures  of  the  provinces  ;  for  if  it  does  not, 
it  can  be  of  no  validity,  and  no  other  question  would  then  arise.  It  is  only 
when  an  Act  of  the  provincial  legislature  prima  facie  falls  within  one  of  these 
classes  of  subjects  that  the  further  questions  arise,  viz.,  whether,  notwithstand- 
ing this  is  so,  the  subject  of  the  Act  does  not  fall  within  one  of  the  enumerated 
classes  of  subjects  in  Sect.  91,  and  whether  the  power  of  the  Provincial  Legis- 
lature is  or  is  not  thereby  overborne.  Citizens  Ins.  Co.  v.  Parsons  (1881)  7 
App.  Cas.  96  at  p.  109. 

Civil  rights  embrace  not  only  rights  as  flow  from  law  but  also  rights  arising 
from  contract.  The  phrase  does  not,  however,  include  all  contracts,  because 
some  contracts  as  for  instance  bills  of  exchange  and  promissory  notes  fall  within 
section  91  (18)  and  are  therefore  within  the  jurisdiction  of  the  Dominion  Parlia- 
ment. Both  sections  must  therefore  be  read  together.  The  power  of  the  Domin- 
ion Parliament  to  pass  enactments  respecting  the  regulation  of  trade  and  com- 
merce would  include  political  arrangements  with  regard  to  trade  requiring  the 
sanction  of  Parliament,  regulation  of  trade  in  matters  of  provincial  concern 
and  it  may  be  the  general  regulation  of  trade  affecting  the  whole  Dominion. 
But  the  authority  of  the  Dominion  Parliament  does  not  comprehend  the  power 
to  regulate  by  legislation  the  contracts  of  a  particular  business  or  trade,  such  as 
the  business  of  fire  insurance  in  a  particular  Province.  If,  therefore,  Insur- 
ance Companies,  British,  Foreign,  Dominion  or  Provincial  choose  to  make  con- 
tracts of  insurance  in  Ontario  relating  to  property  in  that  Province,  the  Legis- 
lature of  that  Province  may  (without  touching  their  status)  enact  that  such 
contracts  shall  be  subject  to  certain  conditions.  Citizens  Insurance  Co.  v 
Parsons  (1881)  7  App.  Cas.  96,  109-114. 
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Bankruptcy  and  Insolvency.  It  was  pointed  out  in  Atty.-Gen.  of  Out.  v. 
Atty.-Gen,  for  Dominion  (1894)  A.  C.  189  at  p.  200  that  it  is  a  feature  common 
to  all  the  known  systems  of  bankruptcy  and  insolvency  that  some  compulsor3r 
means  are  provided  of  procuring  a  ratable  distribution  of  a  debtor's  assets 
among  his  creditors,  and  that  although  provision  may  be  made  for  a  voluntary 
assignment  as  an  alternative,  it  is  only  as  an  alternative.  It  was,  therefore, 
held  that  legislation  relating  to  assignments  purely  voluntary  for  the  benefit 
of  creditors  did  not  infringe  on  the  exclusive  legislative  power  conferred  upon 
the  Dominion  Parliament  as  to  bankruptcy  and  insolvency. 

Criminal  Law.  The  dividing  line,  if  such  it  may  be  called,  between  legislation 
respecting  civil  rights  and  criminal  law  is  well  illustrated  by  R.  V.  Wason 
(1890)  17  A.  R  221.  An  Act  to  provide  against  frauds  in  supplying  milk  to 
cheese  or  butter  manufactories  had  been  held  to  be  ultra  vires  by  the  Queen's 
Bench  Division  as  constituting  a  new  crime.  This  decision  was  reversed  by 
the  Court  of  Appeal.  It  was  pointed  out  that  the  competency  of  the  enact- 
ment cannot  be  tested  by  the  severity  of  the  sanction.  The  legislature  when 
really  dealing  with  property  and.  civil  rights  must  have  power  to  say  "  thou 
shalt "  or  "  thou  shalt  not."  The  right  cannot  be  denied  to  a  Provincial  Legis- 
lature to  legislate  for  the  better  protection  of  rights  of  property  by  preventing 
fraud  in  relation  to  contracts  or  dealings  in  a  particular  business  or  trade  and 
to  punish  the  infraction  of  the  law  so  long  as  Parliament  has  not  occupied  the 
precise  field.  The  thing  forbidden  is  not  in  such  a  case  converted  into  a  crime 
merely  because  it  happens  to  be  also  morally  wrong,  more  than  any  other  thing 
which  they  may  lawfully  forbid  becomes  a  crime  merely  because  it  is  forbidden 
under  a  penalty. 

The  following  cases  will  illustrate  the  application  of  the  foregoing  principles  ; 

Re  Goodhue  (1872)  19  Grant,  366.  The  Provincial  Legislature  has  power  to 
pass  an  Act  confirming  an  arrangement  whereby  a  testator's  residuary  estate 
in  Ontario  was  divided  before  the  time  provided  by  the  Will  for  distribution. 

Re  Windsor  and  Annapolis  Railway,  (1883)  4  R.  &  G.  420,  3  Cart.  387,  an 
Act  to  facilitate  arrangements  between  Railway  Companies  and  their  creditors 
is  within  the  competence  of  provincial  legislature. 

Beard  v.  Steel  (1873),  34  U.  C.  R.  43,  1  Cart.  683,  the  provincial  Act  pro- 
viding that  all  rights  of  suit  shall  pass  to  the  Consignee  of  goods  under  a 
Bill  of  Lading,  is  valid. 

Kennedy  v.  Toronto  (1886)  12  0.  R.  211,  an  Act  enabling  the  Corporation  of 
Toronto  to  lease,  sell  or  otherwise  dispose  of  lands  dedicated  to  them  for  a 
public  park,  was  held  to  be  valid. 

R.  v.  Coote  (1873)  Law  R.  4  P.  C.  599.  A  Provincial  Act  authorizing  Fire 
Commissioners  to  investigate  the  origin  of  fires  and  commit  to  prison  witnesses 
refusing  to  answer,  without  just  cause,  is  valid. 

Jones  v.  Canada  Central  Ry.  Co.  (1881)  46  U.  C.  R.  250.  Where  obligations 
are  authorized  to  be  contracted  under  a  local  Act,  such  debts  may  be  dealt 
with  by  the  same  legislature,  notwithstanding  they  are  domiciled  out  of  the 
Province. 

Ex  parte  Dansereau  (1875),  19  L.  C.  Jur.  210,  2  Cart.  165,  a  provincial  Act, 
providing  for  the  punishment  of  witnesses  failing  to  obey  a  summons  is  valid. 

Bennett  v.  Pharmaceutical  Assn.  (1881)  1  Dorion  366,  2  Cart.  250.  Provincial 
Legislatures  may  prescribe  the  qualification  for  professions  or  businesses,  and 
may  appropriate  fines  to  Municipal  or  private  corporations. 

Keefe  v.  McLennan  (1876)  2  Russell  and  Chesley,  5,  2  Cart,  400. 
Provincial  Legislatures  ma,y  regulate  the  sale  of  liquors,  poisons,  or  unwhole- 
some provisions. 

Cleveland  v.  Melbourne  (1881)  4  L.N.  277,  2  Cart,  241.  Provincial  Legis- 
latures may  authorize  the  Lieutenant  Governor  to  revoke  the  right  to  tolls. 

Can.  Southern  Railway  Co.  v.  Jackson  (1890)  17  S.C.R.  p.  316,  4  Cart.  451. 
The  Workmen's  Compensation  Act  is  applicable  to  Dominion  Railways.  See 
Washington  v.  Grank  Trunk  Ry.  Co.  (1897)  24  A.R.  183,  reversed  by  Supreme 
Court  28  S.C.R.  184. 

Citizens  Ins.  Co.  v.  Parsons  (1882)  7  App.  Cas.  96.  A  Provincial  Act  pro- 
viding for  uniformity  of  conditions  in  Fire  Insurance  Policies,  is  valid. 

R.  v.  Wason  (1890)  17  A.R.  221.  A  Provincial  Act  providing  for  punishment 
for  fraud  in  the  sale  of  milk,  is  valid.  See  R.  v.  Stone  (1893),  23  O.R.  -2(5. 
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Atty.-Gen.  for  Ont.  v.  Atty.-Gen.  for  Dom.  (1894)  A.C.  189.  A  Provincial 
Act  giving  an  Assignee  for  the  benefit  of  creditors  precedence  over  execution 
creditors  is  valid. 

Re  McDowall  and  Palmerston  (1892)  22  O.K.  566.  A  Provincial  Legislature 
may  change  the  ownership  of  land  without  compensation,  aud  a  fortiori  may 
close  a  burial  ground,  remove  the  dead  and  vest  the  land  in  a  corporation  on 
piiyment  of  compensation. 

Re  De  Veber  (1882)  21  N.B.  Rep.  401,  2  Cart.  552.  A  Provincial  Act  that 
as  against  an  Assignee  in  insolvency,  a  bill  of  sale  should  onl}'  take  effect  from 
filing,  is  valid. 

The  opinions  expressed  in  Clarkson  v.  Ontario  Bank  (1888)  and  other  cases 
reported,  15  A.  R.  166,  against  the  constitutional  validity  of  the  Act  respect- 
ing assignments  and  preferences  must  now  be  treated  as  over-ruled. 

An  Act  giving  jurisdiction  to  Justices  of  the  Peace  to  order  payment  of 
wages  is  intra  vire-t.  Re  Gower  v.  Joyner  (1897)  17  C.L.T.  298. 

A  servant  of  the  Dominion  Government  is  not  relieved  from  the  penalties 
imposed  by  a  Provincial  Act  for  non-performance  of  labor  in  cleaning  a  high- 
way by  shewing  that  his  duties  required  him  at  the  time  to  assist  in  cleaning 
the  track  of  a  Dominion  Railway.  Fillmore  v.  Colburn  (1897)  28  N.S.R.  292. 

14.  Administration  of  Justice,  (a)  Constitution,  maintenance  and  organiza- 
tion of  Provincial  Courts  both  of  civil  and  criminal  jurisdiction. 

Queen's  Counsel,  The  right  to  appoint  Queen's  Counsel  is  vested  in  the  Pro- 
vincial Executive.  In  Re  Queen's  Counsel  (1896)  23  A.R.  792.  The  Act 
authorizing  such  appointment  is  within  the  legislative  authority  of  the  Pro- 
vincial Legislature,  s.  c.  Atty.  -Gen.  for  Dominion  v.  Attv.  -Gen.  for  Ontario, 
14  T.L.R.  108;  (1898)  A.C.  247. 

Lenoir  v.  Ritchie  (1879)  3  S.C.R.  575,  is  over-ruled. 

Judges.  But  for  the  express  authority  given  to  the  Dominion  Government 
by  section  96  to  appoint  Judges  their  appointment  would  also  have  been  a  mat- 
ter within  subsections  4  and  14  of  section  92.  Per  Maclennan,  J.  A.,  23  A.R. 
811. 

Provincial  Courts.  The  Provincial  Legislatures  may  enlarge  the  jurisdic- 
tion of  provincial  Courts  including  those  of  criminal  jurisdiction  ;  e.g.  to  give 
the  General  Sessions  jurisdiction  to  try  a  prisoner  on  an  indictment  for  forgery. 
R.  v.  Levinger  (1892)  22  O.R.  690. 

Except  as  to  the  appointment  of  Judges  of  Superior  District  and  Count}' 
Courts,  the  courts  of  each  Province,  including  the  Judges  and  officials  of  the 
Court,  together  with  those  persons  who  practise  before  them  are  subject  to 
the  jurisdiction  and  control  of  the  Provincial  Legislature  ;  that  Legislature 
and  no  other  has  the  right  to  prescribe  rules  for  the  qualifications  and  admis- 
sion of  practitioners  whether  they  be  pleaders  or  solicitors.  Re  Queen's 
Counsel;  Atty.-Gen.  for  Dominion  v.  Atty.-Gen.  for  Ont,  14  T.L.R.  108(1898) 
A.C.  247. 

A  provision  in  a  Dominion  Act  allowing  parties  on  the  trial  of  an  appeal 
against  a  summary  conviction  to  dispense  with  a  jury  was  held  not  to  be  ultra 
virex  or  an  interference  with  the  constitution  of  the  court.  R.  v.  Bradshaw 
(1876)  38  U.C.R.  564  ;  2  Cart.  602. 

A  Provincial  statute  providing  that  a  Judge  of  one  County  or  District  might 
preside  at  a  criminal  court  in  another  County  or  District  is  valid.  Re  County 
Courts  of  British  Columbia  (1892),  21  S.  C.  R.  446;  see  contra  Gibson  v. 
McDonald  (1885),  7  0.  R.  401. 

The  Provincial  Acts  relating  to  the  attendances  of  Grand  and  Petit  Jurors 
at  criminal  courts  are  valid;  R.  v.  Foley  (1873),  Stevens  Dig.  381  ;  2  Cart. 
653  ;  see  R.  v.  O'Rourke  (1882),  1.  0.  R.  464. 

Division  Courts.— The  Provincial  Legislatures  have  complete  jurisdiction  over 
Division  Courts,  including  the  appointment  of  Judges  and  officers  thereof  ;  Re 
Wilson  v.  McGuire  (1883),  2  0.  R.  118. 

Justices  of  the  Peace.— The  right  to  appoint  Justices  of  tho  Peace  is  vested  in 


150.  R.  353  ;  R.  v.  Homer  (1876),  2  Step.  Dig.  450. 
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14  (b)  Procedure  in  Civil  Matters  in  those  Courts. 

Executions  from  Provincial  Courts.— There  can  be  no  doubt  that  the  effect  to 
be  given  to  judgments  and  executions  and  the  manner  and  extent  to  which 
they  may  be  made  available  for  the  recovery  of  debts  are  prima  facie  within 
the  legislative  powers  of  the  Provincial  Parliament.  Executions  are  a  part  of 
the  machinery  by  which  debts  are  recovered,  and  are  subject  to  regulation  by 
that  Parliament.  The  execution  is  a  mere  creature  of  the  law,  which  mav 
determine  and  regulate  the  rights  to  which  it  gives  rise.  Accordingly,  a 
Provincial  Act  postponing  executions  to  a  subsequent  voluntary  assignment  by 
the  execution  debtor  is  valid.  Atty.-Gen.  for  Out.  v.  Atty.-Gen.  for  Dominion 
(1894),  A.  C.  189. 

Jurisdiction  of  Police  Magistrates—The  Statute  of  the  Province  of  Ontario 
which  authorizes  Police  Magistrates  to .  try  and  convict  persons  charged  with 
forgery,  is  ultra  vire*  ;  R.  v.  Toland  (1892),  22  0.  R.  505. 

Criminal  Procedure.— Notwithstanding  the  reservation  of  criminal  procedure 
to  the  Dominion  Parliament,  there  is,  by  necessary  implication,  power  to  the 
Provincial  Legislatures  so  far  to  regulate  criminal  procedure  (if  that  be  its 
proper  name)  as  to  provide  for  the  course  of  trial  and  adjudication  of  offenders 
against  its  lawful  enactments  ;  R.  v.  Wason  (1890),  17  A.  R.  221 

The  Quebec  License  Act  taking  away  certiorari  to  bring  up  a  conviction 
under  that  Act  is  ultra  vires  ;  Pope.  v.  Griffith  (1892),  16  L.  C.  Jurist,  169  ; 
2  Cart.  291  ;  Ex  parte  Duncan  (1872),  16  L.  C.  Jurist,  188  :  2  Cart.  297  ;  Page 
v.  Griffith  (1873),  17  L.  C.  Jurist,  302  ;  2  Cart.  308  ;  Cote  v.  Chauveau  (1880), 
7Q.  L.  R.  258;  2  Cart.  311. 

Punishment  of  witnesses.— A  Provincial  Act  providing  for  summoning  wit- 
nesses and  punishing  them  for  non-attendance  is  ultra  rire*  ;  Ex  parte  l)an- 
sereau  (1875),  19  L.  C.  Jur.  210  ;  2  Cart.  165. 

Judgment  Debtor.— A  Provincial  Legislature  may  provide  for  the  imprison- 
ment of  judgment  debtors  for  obtaining  credit  by  fraud  or  other  criminal  act, 
Ex  parte  Ellis  (1878),  1  Pugs.  &  B.  593  ;  2  Cart.  527,  and  may  provide  for  the 
disharge  of  anv  debtor  imprisoned  under  process  from  any  Court,  Johnson  v. 
Poyntz  (1881),  2  Russ.  £  Geld.  193  ;  2  Cart.  416. 

Imprisonment  for  debt.— A  Provincial  Legislature  may  abolish  imprisonment 
for  debt.  Armstrong  v.  McCutcheon  (1874),  2  Pugs.  381  ;  2  Cart.  494. 

Delegation  of  judicial  powers.— An  Act  authorizing  all  the  exercise  of  all 
powers  of  a  Judge  by  a  Master  in  the  winding  up  of  a  company  under  a  Pro- 
vincial Act  may  be  validly  passed  bv  a  Provincial  Legislature  ;  Re  Dominion 
Provident  Assn.  (1894),  25  0.  R.  619. 

Gaol  limits.— The  subject  of  gaol  limits  does  not  so  relate  to  Insolvency  as  to 
maka  a  Provincial  Act  extending  them  ultra  rir<«;  McAlmon  v.  Pine  (1873), 
2  Pugs.  44  ;  2  Cart.  487. 

Appeals  to  Supreme  Court.— It  is  doubtful  if  an  appeal  lies  to  the  Supreme 
Court  where  a  Provincial  Act  expressly  provides  that  it  shall  not  lie  ;  Danjon 
v.  Marquis  (1879))  3  S.  C.  R.  251. 

Habeas  Corpus.— It  is  doubtful  if  sec.  51  of  the  Supreme  Court  Act  giving 
jurisdiction  to  Judges  of  the  Supreme  Court  to  issue  writs  of  Habeas  Corpus  is 
within  the  powers  of  the  Dominion  Parliament.  Re  Sproule  (1886),  12  S.  C.  R. 

140. 

Proceedings  against  absentees.— A  statute  of  a  local  legislature  authorizing 
proceedings  against  absentees  or  contracts  made  or  to  be  performed  in  the 
colony  is  intra  vires.  Whether  the  judgment  will  be  enforced  by  the  Courts 
of  another  country  is  a  question  for  those  Courts  to  determine  and  does  not 
affect  the  validity  of  the  local  law  ;  Ashbury  v.  Ellis  (1893),  A.  C.  339  ;  Stairs 
v.  Allan  (1896),  28  N.  S.  R  410. 

Election  petitions.— The  Dominion  Controverted  Elections  Act  in  committing 
jurisdiction  to  the  Provincial  Courts  for  the  trial  of  Election  Petitions  and  pro- 
viding the  procedure  therefor  does  not  contravene  clause  14  ;  Valin  v.  Langlois 
(1879),  5  App.  Cas.  115. 

Where  a  Provincial  Statute  provides  that  a  judgment  on  an  election  petition 
shall  not  be  susceptible  of  appeal,  the  Crown  lias  110  prerogative  right  to  allow 
an  appeal  ;  Theberge  v.  Landy  (1876),  2  App.  Cas.  102  ;  Kennedy  v.  Purcell 
(1888),  59  L.  T.  279. 
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15.  Imposition  of  Punishment  for  Enforcing  Laws  within  Provincial 

Jurisdiction. 

Encroachment  upon  "  criminal  law."  Parliament  is  authorized  to  make  the 
laws  of  procedure  affecting  the  criminal  law  which  it  enacts.  Each  of  the 
legislatures  is  authorized  to  make  the  laws  of  procedure  affecting  the  penal 
laws  which  they  enact  respectively.  Pope  v.  Griffith  (1872),  16  L.C.  Jur.  169; 
2  Cart.  291. 

A  sanction  appropriate  to  crimes  may  be  constitutionally  attached  to  a  pro- 
vincial law.  R.  v.'Wason  (1890),  17  A.  R.  221,  240. 

The  words  the  "  Criminal  Law  "  in  s.  91  do  not  mean  that  the  Local  Legis- 
lature had  not  the  power  to  legislate  so  as  to  punish  by  fine  or  imprisonment 
with  the  view  of  enforcing  the  laws.  R.  v.  Boardman  (1871),  30  U.C.R.  553. 

Hard  Labor.  "  Imprisonment  "  means  restraint  by  confinement  in  a  prison 
with  or  without  its  usual  accompaniment  "  hard  labor."  R.  v.  Hodge  (1883), 
9  App.  Gas.  117,  133;  R.  v.  Frawley  (1882),  7  A.R.  246. 

Fine  and  Imprisonment.  Both  modes  of  punishment  may  be  authorized. 
Ex  parte  Papin  (1871),  15  L.C.  Jur.  334;  (1872),  16  L.C.  Jur.  319;  2  Cart. 
320,  322. 

Compounding  Offences.  Punishment  may  be  authorized  for  compounding 
offences  against  provincial  laws.  R.  v.  Boardman  (1871),  30  U.C.R.  553. 

No  punishment  imposed.  A  law  without  a  sanction  is  brutum  fulmen.  The 
Parliament  of  Canada  has  provided  that  it  is  an  offence  punishable  with  one 
year's  imprisonment  to  disobey  a  provincial  Act  by  wilfully  doing  any  act 
which  it  forbids  or  omitting  to  do  any  act  which  it  requires  to  be  done  unless 
some  penalty  or  other  mode  of  punishment  is  expressly  provided  bv  law. 
Criminal  Code,  s.  138. 

Pardoning  power.  It  would  seem  that  the  weight  of  judicial  opinion  is  that 
the  power  to  remit  penalties  and  of  commuting  and  remitting  sentences  im- 
posed for  violation  of  laws  within  provincial  jurisdiction  may  be  validly  dele- 
gated by  a  Provincial  Legislature  to  the  Lieutenant-Governor  or  other  officer. 
Atty.-Gen.  for  Can.  v.  Atty.-Gen.  for  Ont.  (1890),  20  O.R.  222;  19  A.R.  31 ;  23 
S.C.R.  458. 

Several  of  the  Judges,  however,  while  holding  the  Act  in  question  constitu- 
tional relied  upon  the  provision  contained  therein  that  the  same  should  only 
relate  to  matters  within  the  jurisdiction  of  the  Province,  and  there  being  no 
proceeding  in  dispute  which  had  been  attempted  to  be  justified  under  the  Act 
it  was  impossible  to  decide  whether  the  pardoning  power  could  be  exercised 
under  any  power  except  that  expressly  conferred  by  the  Crown. 

Application  of  penalties.  The  Legislature  may  provide  that  the  penalties  or 
any  portion  thereof  may  be  paid  to  any  person  or  corporation  e.g.  the  College 
of  Pharmacy.  Bennett  v.  Pharmaceutical  Assn.  of  Quebec  (1881),  1  Dorion 
336 ;  2  Cart.  250. 

Legislative  Assembly.  Insults,  assaults  or  libels  upon  members  of  the  legis- 
lature may  be  prohibited  and  punished  and  an  Act  authorizing  the  House  to 
inquire  into  and  punish  the  offence  is  intra  vires.  Fielding  v.  Thomas  (1896), 
A.C.  600. 

16.  All  matters  of  a  merely  local  or  private  nature  in  the  Province.  It  will  be 
noticed  that  the  concluding  clause  of  s.  91  provides  that  matters  coming 
within  any  of  the  classes  of  subjects  enumerated  in  s.  91  shall  not  be  deemed 
to  come  within  the  class  of  matters  of  a  local  or  private  nature  comprised 
in  the  enumeration  of  the  classes  of  subjects  assigned  to  the  Provincial  Legis- 
latures. 

In  Citizens  Insurance  Co.  v.  Parsons  (1881)  7  App.  Cas.  96  at  p.  108,  it  was 
said  by  the  Judicial  Committee  that  that  paragraph  applied  in  its  grammatical 
construction  only  to  No.  16  of  s.  92.  In  Atty.-Gen.  for  Ont.  v.  Atty.-Gen.  for  . 
Dominion  (1896)  A.  C.  348  at  p.  359  it  is  said,  "The  observation  was  not 
material  to  the  question  arising  in  that  case  and  it  does  not  appear  to  their 
Lordships  to  be  strictly  accurate.  It  appears  to  them  that  the  language  of  the 
exception  in  s.  91  was  meant  to  include  and  correctly  describes  all  the  matters 
enumerated  in  the  16  heads  of  s.  92  as  being  from  a  provincial  point  of  view  of 
a  local  or  private  nature." 
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The  provincial  legislatures  have  under  this  clause  jurisdiction  over  all  local 
or  private  matters  in  the  province  not  before  enumerated  except  (1)  those 
enumerated  in  s.  91  and  (2)  such  matters  as  are  unquestionably  of  Canadian 
interest  and  importance.  The  Dominion  Parliament  must  be  strictly  confined 
to  such  matters  and  ought  not  to  trench  upon  Provincial  Legislation  with  re- 
spect to  any  of  the  classes  of  subjects  enumerated  in  s.  92.  To  attach  any 
other  construction  to  the  general  power  which  in  supplement  of  its  enumerated 
powers  is  conferred  upon  the  Parliament  of  Canada  by  section  91  would  not 
only  be  contrary  to  the  intendment  of  the  Act  but  would  practically  destroy 
the  autonomy  of  the  Provinces.  If  it  were  once  conceded  that  the  Parliament 
of  Canada  had  authority  to  make  laws  applicable  to  the  whole  Dominion  in 
relation  to  matters  which  in  each  Province  are  substantially  of  local  or  private 
interest  upon  the  assumption  that  these  matters  also  concern  the  peace,  order 
and  good  government  of  the  Dominion  there  is  hardly  a  subject  enumerated  in 
s.  92  upon  which  it  might  not  legislate  to  the  exclusion  of  the  Provincial  Legis- 
latures (1896)  A.  C.  pp.  360,  361. 

A  matter  cannot  logically  be  held  to  fall  within  No.  16  and  any  of  the 
enumerated  classes  of  subjects  ;  No.  16  has  the  same  office  which  the  general 
enactment  with  respect  to  matters  concerning  the  peace,  order  and  good  gov- 
ernment of  Canada  so  far  as  supplementary  of  enumerated  subjects  fulfils  in  s. 
91.  It  assigns  to  the  Provincial  Legislature  all  matters  in  a  provincial  sense, 
local  or  private  which  have  been  omitted  from  the  preceding  enumeration,  and 
although  its  terms  are  wide  enough  to  cover  they  were  obviously  not  meant  to 
include  Provincial  Legislation  in  relation  to  the  classes  of  subjects  already 
enumerated,  (1896)  A.  C.  365. 

Prohibition.  A  Provincial  Legislature  has  (in  the  absence  of  similar  Dom- 
inion Legislation)  power  to  prohibit  the  retail  sale  of  liquor  ;  its  manufacture 
if  carried  on  under  such  circumstances  and  conditions  as  to  make  its  prohi- 
bition a  merely  local  matter  in  the  Province  but  it  would  not  have  power  to 
prohibit  the  importation  of  such  liquors  into  the  Province,  Atty.-Gen.  for  Ont. 
v.  Atty.-Gen.  for  Dominion  (1896)  A.  C.  348. 

Municipalities  may  still  exercise  the  powers  given  by  the  Temperance  Act  of 
1864  to  prohibit  the  sale  of  intoxicating  liquors,  Noel  v.  Corpn.  of  Richmond, 
1  Dorion  333,  2  Cart.  246. 

The  Ontario  Act  39  V.  c.  26  (O),  R.S.O.  (1877)  c.  182,  ss.  38-42,  41  V.  c.  14, 
providing  for  officials  to  enforce  the  Temperance  Act  of  1864  is  not  ultra  vires 
License  Commissioners  of  Prince  Edward  v.  County  of  Prince  Edward  (1879) 
26  Gr.  452. 

The  Provincial  Legislatures  may  pass  enactments  for  regulating  the  closing 
of  saloons,  R.  v.  Hodge  (1883)  9  App.  Cas.  117,  Poulin  v.  Quebec  (1884)9 
S.  C.  R.  185. 

Nuisances.  The  fact  that  the  Parliament  of  Canada  may  enact  as  part  of  the 
criminal  law  acts  for  the  punishment  of  persons  guilty  of  committing  nuisances 
does  not  prevent  a  local  legislature  from  authorizing  municipalities  to  pass  by- 
laws against  nuisances  hurtful  to  public  health.  Ex  parte  Pillow  (1883),  27 
L.  C.  Jur.  216  ;  3  Cart.  357. 

Local  Taxation.  A  Provincial  Legislature  may  authorize  a  municipality  to 
raise  by  local  taxation  a  subsid}^  designed  to  promote  the  construction  of  a 
railway  extending  beyond  the  province  but  already  authorized  by  Statute. 
Dow  v.  Black  (1875),  L.  R.  6,  P.  C.  272. 

An  Act  providing  for  the  relief  of  a  society  financially  embarrassed  incor- 
porated in  the  Province,  is  in  respect  of  a  matter  clearly  private  and  clearly 
local  and  is  therefore  in  the  absence  of  Dominion  Legislation  covering  the 
particular  state  of  facts  within  the  exclusive  competency  of  a  Provincial  Legis- 
lature. L'Union  St.  Jacques  de  Montreal  v.  Belisle  (1874),  L.  R.  6,  P.  C.  31. 

Police  Magistrates.  The  Provincial  Legislatures  have  exclusive  power  to 
authorize  the  appointment  of  Police  Magistrates  for  the  Province  or  any  parts 
thereof.  Richardson  v.  Ransom  (1886),  10,  O.  R.  387. 

Canada  Temperance  Act.  Provincial  Legislatures  have  authority  to  pass 
legislation  providing  for  the  expenses  of  the  enforcement  of  a  Dominion  Act. 
License  Commissioners  of  Froiitenac  v.  County  of  Frontenac  (1887),  14  O.  R. 
741. 
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Legislative  Assembly.  A  Provincial  Legislature  may  authorize  an  inquiry 
into  and  punishment  of  an  interference  with  the  powers  conferred  upon  it  by 
insult  or  violence  and  none  the  less  so  because  the  interference  is  of  a  character 
which  involves  the  commission  of  a  criminal  offence  or  brings  the  offender 
within  reach  of  the  criminal  law,  Fielding  v.  Thomas  (1896),  A.  C.  600,  but 
such  provisions  will  not  oust  the  jurisdiction  of  the  Courts  or  prevent  the 
punishment  of  the  offence  under  the  criminal  law.  R.  v.  Bunting  (1885),  7, 
0.  R.  524. 

Queen's  Counsel.  The  appointment  of  Queen's  Counsel  for  Provincial  Courts 
if  not  within  the  preceding  clauses  might  be  justified  under  No.  16.  Per 
Burton,  J.  A.,  Re  Queen's  Counsel  (1896),  23  A.  R.  804. 

DOMINION  RAILWAYS. 

Under  s.  92  (10)  such  works  as  although  wholly  situate  .within  any  province 
are  before  or  after  their  execution  declared  by  the  Parliament  of  Canada  to  be 
for  the  general  advantage  of  Canada  or  for  the  advantage  of  two  or  more  of  the 
provinces  are  excepted  from  provincial  legislative  jurisdiction. 

By  the  "  Railway  Act "  (51  V.  c.  29),  ss.  306,  307,  the  Dominion  Parliament 
declared  the  Intercolonial  Railway,  the  Grand  Trunk  Railway,  the  North 
Shore  Railway,  the  Northern  Railway,  the  Hamilton  and  North  Western  Rail- 
way, the  Canada  Southern  Railway,  the  Great  Western  Railway,  the  Credit 
Valley  Railway,  the  Ontario  and  Quebec  Railway  and  the  Canadian  Pacific 
Railway  to  be  works  for  the  general  advantage  of  Canada,  and  each  and  every 
branch  line  or  railway  then  or  thereafter  connecting  with  or  crossing  the  said 
lines  of  railway  or  any  of  them  is  a  work  for  the  general  advantage  of  Canada, 
and  every  such  railway  and  branch  line  is  subject  to  the  legislative  authority 
of  the  Parliament  of  Canada.  SS.  3  and  4  of  the  same'  Act  enact  that  the 
provisions  of  the  Act  extend  to  all  persons,  companies  and  railways  within  the 
legislative  authority  of  the  Parliament  of  Canada,  and  as  to  matters  within 
its  legislative  authority,  and  especially  as  to  railway  crossings  and  junctions, 
offences  and  penalties  and  statistics  to  all  persons  whether  otherwise  within 
their  legislative  authority  or  not.  The  provisions  are  infra  rire»  of  the  Do- 
minion Parliament ;  Grand  Trunk  Ry.  Co.  v.  Hamilton  Radial  Electric  Ry. 
Co.  (1897),  29  0.  R.  143,  and  they  remove  from  the  effect  of  provincial  legisla- 
tion, as  to  the  construction  or  arrangement  of  the  railway  track  itself,  every 
railway  named  or  which  crosses  those  named.  Washington  v.  Grand  Trunk 
Ry.  Co.  (1897),  24  A.  R.  183.  The  provincial  legislation  is  not  ultra  vire*  but 
inapplicable  by  the  effect  of  the  Dominion  legislation  giving  to  a  former  pro- 
vincial work  the  Status  of  a  Dominion  work  ;  Clegg  v.  Grand  Trunk  R}\  Co. 
(1886),  100.  R.  708;  Redfield  v.  Corporation  of  Wickham  (1888),  13  App. 
Cas.  467.  Accordingly  provincial  Acts  with  reference  to  the  packing  of  frogs. 
Clegg  v.  Grand  Trunk  Ry.  Co.  (1886),  100.R.  708;  or  as  to  the  expropriation  of 
lands  ;  re  St.  Catherines  and  Niagara  Central  Railway  Company  and  Barbeau 
(1886),  15  O.R.  583,  or  as  to  the  rights  of  parties  under  an  arbitration  on  a  claim 
for  damages  for  lowering  the  grade  of  a  street ;  re  Kerner  and  Toronto,  Hamilton 
and  Buffalo  Ry.  Co.  (1896),  28  0.  R.  14,  or  as  to  Mechanic's  Lien,  Larsen  v. 
Nelson  and  Fort  Sheppard  Ry.  Co.  (1895)  ;  4  B.  C.  151,  or  as  to  the  crossing 
by  an  electric  railway  of  a  Dominion  Steam  Railway  at  grade  ;  Grand  Trunk 
Railway  Co.  v.  Hamilton  Radial  Electric  Railway  Co.  (1897),  29  O.R.  143,  are 
inapplicable  to  such  a  railway  although  it  may  have  been  originally  incorpor- 
ated by  a  provincial  legislature. 

On  the  other  hand  such  companies  are  in  common  with  all  other  persons  and 
corporations  subject  to  provincial  legislation  concerning  other  matters  than 
those  peculiar  to  a  railway,  e.g.  The  Workmen's  Compensation  Act ;  Canada 
Southern  Ry.  Co.  v.  Jackscn  (1890),  17  S.  C.  R.  316,  and  Acts  respecting  the 
procedure  for  recovery  of  debts  by  sale  of  the  debtors  property  ;  Baie  des 
Chaleurs  Ry.  Co.  v.  Nantel  (1896)  Q.  L.  R.,  5  Q.  B.  65,  are  applicable  to 
Dominion  Railways. 

EDUCATION-DENOMINATIONAL  SCHOOLS,  Sec.  93. 

In  New  Brunswick  at  the  Union  the  law  with  respect  to  schools  was  governed 
by  the  Parish  School  Act,  under  which  no  class  of  persons  had  any  legal  right 
or  privilege  with  respect  to  Denominational  Schools,  and  the  Act  of  the  pro- 
vincial legislature,  34  V.  c.  21  (N.  B. )  providing  that  the  schools  conducted 
thereunder  should  be  non-sectarian  was  therefore  held  to  be  valid.  Ex  parte 
Renaud  (1873,  1  Pugs.  273  ;  2  Cart.  445  ;  Maher  v.  Portland,  Wheeler's  Con- 
federation Law  in  Canada,  p.  338. 
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The  provisions  of  the  Constitutional  Act  of  Manitoba  (33  V.  c.  3)  as  to 
education  are  substantially  the  same  as  those  of  s.  93  of  the  B.  N.  A.  Act,  the 
only  difference  being  that  the  rights  and  privileges  which  classes  of  persons 
had  by  law  "  or  practice  "  were  protected.  At  the  time  of  the  Union  with 
Manitoba  denominational  schools  supported  by  voluntary  contributions 
existed.  In  1871  a  system  of  denominational  education  was  established,  the 
schools  being  supported  by  local  taxation.  In  1890  the  denominational  system 
was  swept  away  and  the  public  schools  \vere  made  entirely  non-sectarian.  The 
City  of  Winnipeg,  under  the  Act  of  1890,  passed  by-laws  for  levying  taxes  to 
support  its  schools.  The  Roman  Catholics  of  Manitoba  objected  to  being 
taxed  for  schools  of  which  they  could  not  in  conscience  avail  themselves  and  a 
motion  was  made  to  quash  the  by-laws.  The  Courts  of  Manitoba  sustained 
the  by-laws.  The  Supreme  Court  of  Canada  declared  them  invalid.  Barrett 
v.  Winnipeg  (1891),  19  S.  C.  R.  374.  This  decision  was  reversed  by  the 
Judicial  Committee  of  the  Privy  Council  upon  the  ground  that  the  Act  of  1890 
did  not  prejudicially  affect  any  right  or  privilege  of  the  Roman  Catholics 
which  existed  at  the  time  of  the  Union.  It  was  pointed  out  that  every  religi- 
ous body  notwithstanding  the  Act,  was  free  to  establish  schools  throughout 
the  province  ;  to  maintain  them  by  school  fees  or  voluntary  subscriptions  ; 
and  to  conduct  them  according  to  their  own  religious  tenents  without  molesta- 
tion or  interference.  (1892),  A.C.  445. 

Appeal  to  Governor-in-Council.  The  Roman  Catholics  of  Manitoba  after  the 
decision  in  Barrett  v.  Winnipeg  appealed  to  the  Governor-in-Council,  under  s. 
93  (3)  and  the  similar  provision  in  the  Manitoba  Constitutional  Act,  for  a 
remedial  order,  and  a  reference  was  made  by  the  Governor-in-Council,  under 
54  &  55  V.  c.  25,  to  the  Supreme  Court  of  Canada  for  advice  as  to  whether  an 
appeal  would  lie  against  the  Manitoba  School  Act  of  1890  to  the  Governor-in- 
Council.  The  Supreme  Court,  by  a  majority,  decided  that  an  appeal  would 
not  lie  ;  that  Manitoba,  having  established  separate  schools  by  its  own  Act  of 
1871,  had  the  right  to  repeal  that  Act.  Re  Manitoba  Statutes  (1893)  22, 
S.C.R.  577-  An  appeal  was  then  made  to  the  Judicial  Committee  of  the  Privy 
Council  where  the  judgment  was  reversed.  It  was  held  that  the  appeal  would 
lie  to  the  Governor-in-Council  ;  that  the  Roman  Catholics  had  acquired  by  the 
legislation  of  Manitoba  the  right  to  control  denominational  schools,  and  to 
have  them  maintained  out  of  the  general  taxation  of  the  province,  and  that 
such  rights  were  affected  by  the  Act  of  1890,  and  that  the  Governor-in-Council 
had  power  to  make  remedial  orders.  Brophy  v.  Attorney-Gen,  of  Manitoba 
(1895),  A.C.  202. 

The  Governor-in-Council  then  made  an  order  requiring  the  Province  of  Mani- 
toba substantially  to  re-enact  the  laws  in  force  prior  to  1890.  This  order  was 
not  obeyed.  A  Bill  was  introduced  into  the  Dominion  Parliament  providing 
a  denominational  school  system  for  Manitoba,  but  it  did  not  become  law.  The 
Manitoba  School  Act  of  1890  therefore  remains  the  law  of  that  province. 

Provincial  legislatures  have  power  to  legislate  respecting  denominational 
schools,  and  their  legislation  will  be  valid  so  long  as  it  does  not  prejudicially 
affect  any  right  or  privilege  possessed  by  law  at  the  time  of  the  Union — e.g. , 
changes  may  be  made  in  the  mode  of  electing  Separate  School  Boards.  Belle- 
ville School  Trustees  v.  Grainger  (1878),  25  Gr.  570. 

Summary.- -(1)  Legislation  prejudicially  affecting  legal  rights  of  any  class  to 
denominational  schools  existing  at  the  date  of  the  Union  is  ultra  virex.  No 
appeal  is  necessary  as  to  it. 

(2)  Rights  conferred  by  post-union  legislation  may  be  taken  away  by  the 
province  enacting  them,  subject  to  an  appeal  to  the  Governor-in-Council. 

(3)  On  an  appeal  a  remedial  order  may  be  made  requiring  the  provincial 
authority,  i.e.,  the  Legislature  to  enact  legislation  restoring  either  partly  or  in 
entirety  the  rights  taken  away. 

(4)  If  such  legislation  is  not  enacted  the  Dominion  Parliament  will  then  have 
authority  to  legislate. 

Section  109. 

Royalties.  Although  by  s.  102  all  duties  and  revenues  over  which  the  pro- 
vinces before  and  at  the  Union  had  power  of  appropriation  are  declared  to 
belong  to  the  Dominion,  except  those  by  the  Act  reserved  to  the  provinces  yet 
by  s.  109,  all  lands,  mines,  minerals  and  royalties  are  reserved  to  the  provinces, 
"Escheats"  are  "  royalties"  within  the  meaning  of  s.  109,  and,  therefore, 
lands  escheated  to  the  Crown  are  the  property  of  the  province  where  they  are 
situate.  Atty.-Gen.  for  Ont.  v.  Mercer  (1883),  8  App.  Cas.  767  ;  sec.  5,  S.C.R. 
538. 
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DECISION  OF  CONSTITUTIONAL  QUESTIONS. 

By  53  V.  c.  13  (0),  R.S.O.  (1897),  c.  84,  provision  was  made  for  the  refer- 
ence by  the  Lieutenant-Governor  in  Council  of  any  matter  which  he  thought 
fit  to  refer  to  the  High  Court,  or  a  Divisional  Court  or  the  Court  of  Appeal, 
and  by  54  &  55  V.  c.  25  (D)  the  Governor-in-Council  was  given  substantially 
similar  power  to  refer  matters  to  the  Supreme  Court. 

Under  these  sections  important  constitutional  questions  have  been  deter- 
mined, the  decisions  in  which  are  noted  above. 

Notice  to  Attorney -General.  No  Act  can  be  declared  beyond  the  constitu- 
tional competence  either  of  the  Dominion  Parliament  or  the  Ontario  Legisla- 
ture until  after  notice  thereof  has  been  served  on  the  Minister  of  Justice  and 
the  Attorney-General  for  Ontario  respectively  six  days  before  the  argument, 
and  they  then  have  the  right  to  be  heard.  Judicature  Act,  s.  60  (Chapter  51, 
post). 

A  question  as  to  the  applicability  of  the  Ontario  Insurance  Act  as  to  uniform 
conditions  in  Fire  Insurance  Policies  to  a  Company  incorporated  by  a  Dominion 
Act  which  contained  a  special  provision  with  reference  to  the  validity  of 
Policies  was  held  not  to  be  of  a  constitutional  character  so  as  to  require  notice. 
Goring  v.  London  Mutual  Ins.  Co.  (1885),  11  O.K.  82. 

Precious  metals.  The  prerogative  right  of  the  Crown  to  gold  and  silver  found 
in  mines  will  not  pass  under  a  grant  of  land  from  the  Crown  unless  by  apt  and 
precise  words  the  intention  of  the  Crown  be  expressed  that  it  shall  pass. 
Wooley  v.  Atty.-Gen.  of  Victoria  (1877),  2  App.  Cas.  163. 

A  conveyance  by  the  Province  of  British  Columbia  of  public  lands  does  not 
imply  any  transfer  of  the  precious  metals.  Atty.  -Gen.  of  British  Columbia 
v.  Atty.-Gen.  of  Canada  (1889),  14  A.C.  295;  and  the  Mrords  mines,  minerals 
and  substances  whatsoever  thereupon,  thereon  and  thereunder,  are  insufficient 
to  transfer  the  precious  metals.  Esquimalt  Railway  Co.  v.  Bainbridge  (1896), 
A.C.  561. 

English  Acts.  The  English  Bankruptcy  Act  1869  is  effective  to  vest  in  the 
trustee  in  Bankruptcy  the  bankrupt's  title  to  land  situate  in  any  part  of  Her 
Majesty's  Dominions.  Callender  v.  Lagos  (Colonial  Secretary)  (1891),  A.C.  460. 

Provincial  Courts  are  bound  to  take  notice  that  lands  in  this  Province  held 
in  trust  by  a  person  of  unsound  mind  may  under  1 1  Geo.  IV.  and  1  Wm.  IV. , 
c.  60,  be  conveyed  by  a  committee  appointed  by  the  English  Courts.  Thomp- 
son v.  Bennett  (1872),  22  C.P.  393. 

The  English  Companies'  Act  of  1862  does  not  extend  to  Canada.  Allan  v. 
Hanson  (1890),  18  S.C.R.  667. 

Merchants  Shipping  Act,  1894.  The  first  part  of  the  Merchant  Shipping  Act 
1894,  57,  58  Vic.  c.  60  (Imp.);  see  Dom.  Statutes  1895,  pp.  1-372,  applies  to 
the  whole  of  Her  Majesty's  Dominions,  see  s.  91.  The  provisions  of  part  2  may 
be  adopted  by  the  Legislature  of  a  British  Possession,  see  section  264.  Cer- 
tain parts  of  part  3  as  regards  emigrant  ships  are  also  applicable  by  the  Gover- 
nor, see  sections  364-366.  Part  8  respecting  liability  of  ship  owners  extends 
to  the  whole  of  Her  Majesty's  Dominions;  see  section  509;  see  Georgian  Bay 
Transportation  Co.  v  Fisher  (1880),  5  A.R.  383.  Part  13  extends  to  the  whole 
of  Her  Majesty's  Dominions ;  see  section  702. 

By  sections  735  and  736  Colonial  Legislatures  may  repeal  wholly  or  in  part 
any  provisions  in  the  Act  except  those  of  the  third  part,  relating  to  emigrant 
ships,  subject  to  approval  of  Her  Majesty,  and  may  regulate  the  coasting 
trade;  see  Georgian  Bay  Transportation  Co.  v.  Fisher,  5  A.R.  383;  see  R.S.C. 
c.  74,  s.  131. 

Prerogative  rights  of  Dominion.  The  Dominion  Government  has  the  same 
priority  over  creditors  of  equal  degree  as  the  Provinces  ;  Reg.  v.  Bank  of 
Nova  Scotia  (1885)  11  S.  C.  R.,  1  ;  except  in  Quebec  where  the  prerogative  is 
limited  to  the  case  of  the  common  debtor  being  an  officer  liable  to  account  to 
the  Crown  for  public  money  collected  or  held  by  him.  Exchange  Bank  v.  Reg. 
(1886)  11  App.  Cas.  157. 

Dominion  elections.  The  Provincial  Courts  have  no  jurisdiction  to  restrain 
any  revising  officer,  Judge  or  returning  officer  from  performing  any  duty 
under  any  statute  of  the  Dominion  relating  to  elections  to  the  Dominion  Par- 
liament ;  Re  Centre  Wellington  (1879)  44  U.C.R.  132  ;  Re  North  Perth,  Hes- 
sin  v.  Lloyd  (1891)  21  0.  R.  538  ;  McLeod  v.  Noble  (1897)  24  A.  R.  459,  s.  c. 
•js  ( ).  R.  528. 
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Sec.  129.  Repeal  of  former  laws.  The  legislative  powers  conferred  by  s.  129 
to  repeal  or  alter  an  old  law  of  the  Parliament  of  the  Province  of  Canada  are 
coextensive  with  the  powers  of  direct  legislation  with  which  the  Dominion 
Parliament  and  Provincial  Legislatures  respectively  are  invested  by  the  other 
sections  of  the  Act;  Dobie  v.  Temporalities  Board  (1882)  7  App.  Cas.  136,  147; 
Atty.-Gen.  for  Ontario  v.  Atty.-Gen.  for  Dominion  (1896)  A.  C.  348,  366. 

A  Quebec  Statute  repealing  an  Act  of  the  Province  of  Canada  the  provisions 
of  which  applied  both  to  Quebec  and  Ontario  is  ultra  vires  ;  Dobie  v.  Tempor- 
alities Board  (1882)  7  App.  Cas.  136.  The  Temperance  Act,  1864,  applied 
only  to  Upper  Canada.  The  Dominion  Parliament  therefore  had  no  power  to 
repeal  it.  Atty.-Gen.  for  Ont.  v.  Atty.-Gen.  for  Dominion  (1896)  A.  C.  348. 

Crown's  relations  to  Provinces.  By  s.  9  the  Executive  Government  of  the 
Dominion  is  declared  to  continue  and  be  vested  in  the  Queen. 

A  Lieutenant-Governor  when  appointed  is  as  much  the  representative  of 
Her  Majesty  for  all  purposes  of  provincial  government  as  the  Governor-General 
himself  is  for  all  purposes  of  Dominion  Government.  The  object  of  the  Act 
was  neither  to  weld  the  provinces  into  one  nor  to  subordinate  provincial  gov- 
ernments to  a  central  authority,  but  to  create  a  federal  government  in  \vhich 
they  should  all  be  represented,  entrusted  with  the  exclusive  administration  of 
affairs  in  which  they  had  a  common  interest,  each  province  retaining  its  inde- 
pendence and  autonomy.  Liquidators  of  Maritime  Bank  v.  Receiver-General 
of  New  Brunswick  (1892)  A.  C.  437. 

The  relation  between  the  Crown  and  the  provinces  is  the  same  as  that  which 
subsists  between  the  Crown  and  the  Dominion  in  respect  of  the  powers,  execu- 
tive and  legislative,  public  property  and  revenues,  as  are  vested  in  them 
respectively,  and  therefore  a  provincial  government  is  entitled  to  priority  over- 
other  creditors  of  equal  degree ;  Liquidators  of  Maritime  Bank  v.  Receiver- 
General  of  New  Brunswick  (1892)  A.  C.  437. 

The  prerogative  of  the  Crown  to  pardon  extends  to  the  remission  of  sen- 
tences which  are  merely  of  a  punitive  character  inflicted  for  contempt  of 
Court  ;  Re  Bahama  Islands  (Special  Reference  from)  (1893)  A.  C.  138  ;  see  Re 
Pardoning  power  Atty.-Gen.  for  Can.  v.  Atty.-Gen.  for  Ont.  (1890)200.  R. 
222,  19  A.  R.  31,  23  S.  C.  R.  458. 

Debts  and  Liabilities.  By  Sec.  Ill  Canada  assumed  the  debts  and  liabilities 
of  each  Province. 

In  1850  the  province  of  Canada  became  liable  to  the  Ojibeway  Indians  for 
certain  annuities  in  consideration  of  the  surrender  of  their  title  to  lands  now 
in  Ontario.  It  was  provided  in  the  treaty  that  if  the  proceeds  of  the  land 
warranted  the  annuities  should  be  increased.  Circumstances  having  arisen  to 
justify  the  Indians  claiming  the  increased  annuities,  the  question  arose  by 
whom  the  payment  thereof  should  be  borne.  The  Dominion  and  the  Province 
of  Quebec  claimed  that  the  lands  were  subject  to  a  trust  within  the  meaning 
of  s.  109  for  their  payment  and  that  the  lands  having  become  the  property  of 
Ontario  that  Province  was  bound  to  assume  the  liability.  This  contention  was 
sustained  by  the  Arbitrators  but  reversed  by  the  Supreme  Court.  On  Appeal 
to  tbe  Judicial  Committee  of  the  Privy  Council  the  judgment  of  the  Supreme 
Court  was  sustained.  It  was  clear  that  Canada  was  liable  for  the  original 
annuities  and  it  did  not  appear  that  the  augmentations  were  to  be  derived 
from  a  different  source.  Their  Lordships  had  no  difficulty  in  coming  to  the 
conclusion  that  under  the  treaties  the  Indians  obtained  no  right  to  their  annu- 
ities whether  original  or  augmented  beyond  a  promise  and  agreement ;  that  the 
Indians  obtained  no  right  which  gave  them  any  interest  in  the  territory  which 
they  surrendered  other  than  that  of  the  Province  ;  and  that  no  duty  was  im- 
-  posed  upon  the  Province  whether  in  the  nature  of  a  trust,  obligation  or  other- 
wise to  apply  the  revenue  derived  from  the  surrendered  lands  in  payment  of 
the  annuities.  Ontario  v.  Dominion  (1895)  25  S.C.R.  434,  s.c.  (1897)  A.C.  199. 

Subsequently  the  question  arose  whether  the  liability  was  one  comprised  in 
the  debt  of  the  Provinces  in  so  far  as  it  exceeded  the  amount  specified  in  s. 
112  as  amended  by  36  V.  c.  30.  On  the  7th  January  1898,  the  Arbitrators 
decided  the  "liability"  was  a  "debt"  to  be  borne  equally  by  the  Provinces 
of  Ontario  and  Quebec  under  that  section. 

Interest  upon  the  excess  of  the  debt  of  the  Provinces  should  not  be  deducted 
until  six  months  from  the  union,  interest  never  being  payable  before  it  accrues. 
Canada  v.  Ontario  and  Quebec  (1894)  24  S.C.R.  498. 
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CHAPTER  73. 
/#0j"An  Act  respecting  Witnesses  and  Evidence. 


• 


SHORT  TITLE,  s.  1. 
COMPETENCY  OF  WITNESSES  : 
Crime  or  interest,  ss.  2,  3. 
Husband  and  wife,  ss.  4,  7,  8,  9. 
Evidence  of  parties,  ss.  4,  6,  7. 
Criminating  questions,  s.  5. 
In    prosecutions    under    Ontario 

Acts,  etc.,  s.  9. 
CORROBORATIVE  EVIDENCE  : 

In  actions  for  breach  of  promise, 

s.  6. 
In  cases  against  representatives  of 

deceased  persons,  s.   10. 
In  cases  against  lunatics,  s.  11. 
AFFIRMATIONS,  ss.  12-15. 
ATTENDANCE  OF  WITNESSES  : 

A  party  to  an  action  may  summon 
opposite  party  as  a  witness, 
s.  16. 

Subpoenas  to  the  province  of  Que- 
bec, C.  S.  C.  c.  79,  ss.  4-13, 
p.  714. 

EXAMINATION  OF  WITNESSES  : 
Proof  of  previous   contradictory 

statements  in  writing  s.  17. 
Proof  of   previous   contradictory 

oral  statements,  s.  18. 
Proof  of  previous  conviction,  s.  19. 
Discrediting  a  party's  own  witness, 

s.  20. 
STATUTES,  PUBLIC  DOCUMENTS,  ETC., 

AS  EVIDENCE  : 

Statutes,  proclamations,  etc.,  21- 
24. 


Official  documents,  ss.  25-29. 

Signatures  of  Judges,  etc. ,  s.  30. 

Foreign  Judgments,  s.  31. 

Notarial  documents  made  in  Que- 
bec, ss.  32,  33. 

Protests  of  Bills  and  Notes, 
ss.  34,  35. 

Sheriffs  Conveyance  on  Division 
Court  judgment,  s.  36. 

Affidavits  made  out  of  Ontario, 
ss.  37,  38. 

Formal  defects  in  Affidavits,  s.  39. 

Depositions,  s.  40. 

Wills,  ss.  41-44. 

Registered  instruments,  ss.  45-49. 

Instruments  in  Land  Titles  Offices, 
s.  50. 

Other  written  instruments,  s.  51. 

Compelling  attendance  of  wit- 
nesses for  purpose  of  foreign 
commission,  s.  52. 

EVIDENCE  WHEN  PERSON  RESIDENT 
IN  GREAT  BRITAIN  is  A  PARTY, 
s.  53. 

WHEN  PROOF  BY  ATTESTING  WIT- 
NESSES UNNECESSARY,  S.  54. 

COMPARISON  OF  HANDWRITING,  s.  55. 
IMPOUNDING  INSTRUMENTS  OFFERED 
IN  EVIDENCE,  S.  56. 

POWERS  CONFERRED  BY  ACT  ARE  IN 
ADDITION  TO  ANY  OTHER  EXIST- 
ING POWERS,  S.  57. 


HER  MAJESTY,  by  and  with  the  advice  and  consent  of 
the  Legislative   Assembly  of  the   Province  of  Ontario, 
enacts  as  follows  :— 

1 .  This  Act  may  be  cited  as  "  The  Evidence  Act."  R.  S.  O.,  1887,  short  title 
c.  61,  s.  1. 

COMPETENCY    OF    WITNESSES. 

2.  No  person  offered  as  a  witness  shall  hereafter  be  excluded  witnesses  not 

by   reason   of  any  alleged  incapacity  from   crime  or   interest  *?  be  incapa- 
citated by 
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crime  or  in- 
terest. 
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from  giving  evidence,  according  to  the  practice  of  the  Court,  on 
the  trial  of  any  action,  issue,  matter  or  proceeding,  in  any 
Court  of  Ontario,  or  before  any  person  having,  by  law  or  by 
consent  of  parties,  authority  to  hear,  receive  and  examine 
evidence.  R.  S.  0.  1887,  c.  61,  s.  2. 


Such  persons 
admitted  to  > 
give  evidence. 


3.  Every  person  so  offered  shall  be  admitted  to  give  evidence 

admitted  to      notwithstanding  that  such  person  has  an  interest  in  the  matter 
.  ,  . 

in  question,  or  in  the  event  ot  the  trial  ot  any  issue,  matter, 

question  or  inquiry,  or  of  the  action  or  proceeding  in  which  he 
is  offered  as  a  witness,  and  notwithstanding  that  such  person 
has  been  previously  convicted  of  anv  crime  or  offence.  R.  S.  O. 
1887,  c.  61,  s.  3. 


Evidence  of 
parties. 


4.  On  the  trial  of  any  action,  issue,  matter  or  pro- 
ceeding in  any  Court  in  this  Province,  or  before  any  person 
having,  by  law  or  by  consent  of  parties,  authority  to  hear, 
receive  and  examine  evidence,  the  parties  to  the  proceedings, 
and  the  persons  in  whose  behalf  the  action  or  other  .  pro- 
ceeding, is  brought  or  instituted,  or  opposed,  or  defended, 
shall,  except  as  hereinafter  excepted1  be  competent  anrl  compel  - 
lable  to  give  evidence,  according  to  the  practice  of  the  Court, 
on  behalf  of  themselves  or  of  either  or  any  of  the  parties  to 
the  action  or  proceeding  ;  and  the  husbands  and  wives_of_such 
fl.nrl  persons  shall,  except  as  hftrftiTjnffjfr 


Evidence  of 

husband  and  competent  and  compellable-to  give  evidence,  according  to  the 
practice  oi'  the  Uourt,  on  behalf  of  either  or  any  of  the  parties 
to  the  action  or  proceeding.  R.  S.  O.  1887,  c.  61,  s.  4. 


AjL&Q&K&tions 
tending  to 
criminate^ 
witnesses. 


- 


5.  Subject  to  section  9  of  this  Act,  nothing  herein  con- 
tained shall  render  any  person  compellable  to  answer  any 
question  tending  to  subject  him  to  criminal  proceedings  or  to 
subject  him  to  prosecution  for  any  penalty.  59  V.  c.  18,  s.  6. 


Evidence  in 
actions  for 


0.  The  parties  to  an  action  for  breach  of  promise  of  mar- 
riage shall  be  competent  to  give  evidence  in  the  action  :  Pro- 
mise? '  vided  always   that  no  plaintiff  in  an  action   for   breach   of 

promise  of  marriage  shall  recover  a  verdict  unless  his  or  her 
testimony  is  corroborated  by  some  other  material  evidence  in 
support  of  the  promise.  R.  S.  O.  1887,  c.  61,  s.  6. 


Evidence  in          ^  -  The   parties   to  a  proceeding  instituted  in  consequence 
proceedings  in  of  adultery,  and  the  husbands  and  wives  of  such  parties,  shall 


adultery™     f 


CQjnpetent  to  give  evidence  in  the  proceeding  :  Provided 
that  in  such  case  the  husband  or  wife,  if  competent  only 
under  and  by  virtue  of  this  Act,  shall  not  be  liable  to  be 
asked  or  bound  to  answer  any  question  tending  to  shew  that 
he  or  she  has  been  guilty  of  adultery,  unless  he  or  she  shall 
have  already  given  evidence  in  the  same  proceeding  in  Hjfi- 
proof  of  his  or  her  alleged  adultery.  R.  S.  O.  1887,  c.  61,  s.  7. 


Chap.  73.  WITNESSES  AND  EVIDENCE.  Sec.  8.  77 

8.  No  husband  shall  be  compellable  to  disclose  any  commu-  Communica- 
nication  made  by  his  wife  during  the  marriage,  and  no  wife  Jon.s  made 

•u    11  i,  11    i_i  T     i  •      ±-  ^  during 

Shall  be  compellable  to  disclose  any  communication  made  to  riage. 
her  by  her  husband  during  the  marriage.     R.  S.  O.  1887,  c.  61,  Gfc 

s.  8. 


mar- 


9.  On  the  trial  of  any  proceeding,  matter  or  question,  under  Evidence  of 
any  Act  of  the  Legislature  of  Ontario,  or  on  the  trial  of  any  ^iv^a£dd 
such  proceeding,  matter  or  question,  before  any  Justice  of  the  husbands. 
Peace,  Mayor  or  Police  Magistrate,  in  any  matter  cognizable  by 
such  Justice,  Mayor,  or  Police  Magistrate,  the  party  opposing 
or  defending,  or  the  wife  or  husband  of  the  person  opposing 
or  defending  shall  hq  nom  patent  and  compellable  to  fflve  evi- 
dence therein.     55  V.  c.  14,  s.  1. 

-     1O.  In  any  action  or  proceeding  by  or  against  the  heirs,  Inactions  by  or 
executors,  administrators,  or  assigns  of  a  deceased  person,  an  sfntatfves^f^*^1 
opposite  or   interested   party  to   the   action  shall  not  obtain  deceased   ^  • 
a  verdict,  judgment,  or  decision  therein,  on  his  own  evidence,  evidenceof  $>e 
in  respect  of  any  matter  occurring  before  ,the  death  of  the  opposite  party 
deceased   person,   unless    such    evidence    is   corroborated   by  ^borated°r 
some  other  material  evidence.     R.  S.  O.  1887,  c.  61,  s.  10. 


^     1  1.  In  any  action  or  proceeding  by  or  against  a  person  found  In  actions  by  or 
by  inquisition  to  be  of  unsound  mind,  or  being  an  inmate  of  a  tSs^etc^evi-    /^ 
lunatic  asylunuan  opposite  or  interested  party  shall  not  obtain  dence  of  oppo-  c.  / 
a  verdict,  judgment,  or  decision  therein,  on  his  own  evidence,  con-oborated136 
unless  such  evidence  is  corroborated  by  some  other  material  /^l-.       1,J  I 
evidence.     R.  S.  0.  1887,  c.  61,  s.  11.  ^ 


.     1  £.  In    any  case  in   which  an  oath,  declaration   or   affir-  Quakers, 
mation  is  required  by  law,  or  upon  any  lawful  occasion  what-  Timkere,t8etc., 
ever  on  which  the  oath  of  any  person  is  by  law  admissible,  a  permitted  to 
Quaker,  Mennonist  or  Tunker,or  a  member  of  the  church  known  me  affirma" 
as  the  "  Unitas  Fratrum,"  or  the  United  Brethren,  sometimes 
called  the  Moravian  Church,  having  first  made  the  following 
declaration  or  affirmation,  viz. : 

"  I,  A.  B. ,  do  solemnly,  sincerely  and  truly  declare  and  affirm  that  I  am 
one  of  the  Society  called  Quakers,  Mennonists,  Tunkers  or  Unitas  Fratrum, 
or  Moravians  "  (as  the  case  may  be)  ; 

may  make  his  affirmation  or  declaration  in  the  form  following, 
that  is  to  say  : 

"I,  A.  B.,  do  solemnly,  sincerely  and  truly  affirm  and  declare,"  etc.  ; 

and  such  affirmation  or  declaration  shall  have  the  same  force 
and  effect  to  all  intents  and  purposes,  in  all  Courts  and  all  other 
places,  as  an  oath  taken  in  the  usual  form.  R.  S.  0.  1887 
c.  61,  s.  12. 
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Certain  per-  '        1  3.  If  a  person  called  as  a  witness,  or  required  or  desiring 
sons  maymake  £o   make   an  affidavit   or   deposition   in   a  proceeding,  or  on 

affirmation  or  ,  F  .  .  .  to  '       ,  .   . 

declaration  an  occasion  whereon  or  touching  a  matter  respecting  which 
instead  of  an  oath  is  required,  whether  on  taking  office  or  otherwise, 
'  Y*y  refuses  or  is  unwilling,  from  alleged  conscientious  motives,  to 
"  be  sworn,  the  Court  or  Judge,  or  other  presiding  officer,  or 
person  qualified  to  take  affidavits  or  depositions,  may  permit 
such  person,  instead  of  being  sworn,  to  make  his  or  her  solemn 
affirmation  or  declaration  in  the  words  following,  viz.  : 

"I,  A.  B.,  do  solemnly,  sincerely  and  truly  affirm  and  declare  that  the 
taking  of  an  oath  is,  according  to  my  religious  belief,  unlawful  ;  and  I  do 
also  solemnly,  sincerely  and  truly  affirm  and  declare,"  etc.  : 

which  solemn  affirmation  and  declaration  shall  be  of  _the  same 
force  and  effect  as  if  such  person  had  taken  an  oath  in  the 
usual  form.  R  S.  0.  1887,  c.  61,  s.  13. 

Persons  who         1  4.  —  (I)  If  in  a  Court  of  justice,  a  person  called  to  give 
object  or  are    evidence  objects  to  take  an  oath,  or  is  objected  to  as  incom- 

-.  fis*  OTYlT")PljPTlt; 

totakeanoath  petent  to  take  an  oath,  such  person  shall,  if  the  presiding  Judge 
to  be  allowed  js  satisfied  that  the  taking  of  an  oath  would  have  no  binding 
de'cTarJifm,  effect  on  his  conscience,  make  the  following  promise,  affirma- 
tion,  and  declaration  : 


I  solemnly  promise,  affirm,  and  declare  that  the  evidence  given  by  me 
to  the  court  shall  be  the  truth,  the  whole  truth,  and  nothing  but  the 
truth.  " 

and  upon  the   person   making   such  solemn  affirmation    and 
declaration,  his  evidence  shall  be  taken  in  the  said  proceeding. 

Inte     eta-  (2)  The  words  "  Court  of  justice  "  and  the  words  "  presiding 

tion.  Judge"  in  this  section  shall  be  deemed  to  include  any  person 

having  by  law  authority  to  administer  an  oath  for  the  taking 

of  evidence.     R  S.  0.  18*7,  c.  61,  s.  14. 
\ 

Persons  autho-       15.  Every  person  authorized  or  required  to  administer  an 
nzed  to  ad-      Oath   f  or   any   purpose,   may  administer   any   affirmation   or 

minister  oath     -,     ^         ,.  ^  •  -i       V»    01    /-v    i  r>m-r  ir 

may  adminis-   declaration  atoresaid.     R  S.  O.  1887,  c.  61,  s.  15. 

ter  affirmation. 

SUBPCENAS. 

* 

A  party  to  any       10.  Where  a  party  in  an  action  desires  to  call  the  opposite 
action  may      party  as  a  witness  at  the  trial,  he  shall  either  subpoena  such 

besummoned  /  '  .  f      , 

as  a  witness  by  party  or  give  to  mm  or  his  solicitor  at  least  eight  days  notice 

in  th 


the  opposite  of  ^e  intention  to  examine  him  as  a  witness  in  the  cause,  and 
consequences  tf  such  party  does  not  attend  on  the  notice  or  subpoena,  his  non- 
of  non-attend-  attendance  shall  be  taken  as  an  admission  pro  confesso  against 
him  in  the  action,  unless  otherwise  ordered  by  the  Judge  and  a 
general  finding  or  judgment  may  be  had  against  the  party 
thereon  or  the  plaintiff  may  be  non-suited,  or  the  proceedings  in 
the  action  may  be  postponed  by  the  Judge,  on  such  terms  as  he 
sees  fit  to  impose  R  S.  O.  1887,  c.  61,  s.  16. 
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ISSUE   OF   SUBPCENAS    INTO    ANY    PART    OF    ONTARIO    OR   QUEBEC. 

[Sections  4-11  and  13  of  G.  S.  C.  c.  79  are  not  consolidated  in 
the  Revised  Statutes  of  Canada  and  are  as  folloivs  :] 

4.  If  in  any  action  or  suit  depending  in  any  of  Her  Majesty's  Superior  Courts  may  is- 
Courts  of  Law  or  Equity  in  Canada,  it  appears  to  the  Court,  or  when  not  sue  subpoenas 
sitting,  it  appears  to  any  Judge  of  the  Court,  that  it  is  proper  to  compel  to  anY  Part  of 
the  personal  attendance  at  any  trial,  or  enquete  or  examination  of  witnesses,  ^anada- 

of  any  person  who  may  not  be  within  the  jurisdiction  of  the  Court  in  which 
the  action  or  suit  is  pending,  the  Court  or  Judge,  in  their  or  his  discretion, 
may  order  that  a  writ  called  a  writ  of  subpoena  ad  testificandum  or  of  subpoena 
duces  tecum  shall  issue  in  special  form,  commanding  such  person  to  attend 
as  a  witness  at  such  trial  or  enquSte  or  examination  of  witnesses  wherever 
he  may  be  in  Canada. 

5.  The  service  of  any  such  writ  or  process  in  any  part  of  Canada  shall  Service  thereof 
be  as  valid  and  effectual,  to  all  intents  and  purposes,  as  if  the  same  had  j»  anY  part  of 
been  served  within  the  jurisdiction  of  the  Court  from  which  it  has  issued,  Canada  to  be 
according  to  the  practice  of  such  Court. 

6.  No  such  writ  shall  be  issued  in  any  case  in  which  an  action  is  pend-  When  not  to 
ing  for  the  same  cause  of  action,  in  that  section  of  the  Province,  whether  be  issued. 
Upper  or  Lower  Canada  respectively,  within  which  such  witness  or  wit- 
nesses may  reside. 

7.  Every  such  writ  shall  have  at  the  foot,  or  in  the  margin  thereof,  a  Writs  to  be 
statement  or  notice  that  the  same  is  issued  by  the  special  order  of  the  specially 
Court  or  Judge  making  such  order  and  no  such  writ  shall  issue  without  noted- 
such  special  order. 

8.  In  case  any  person  so  served  does  not  appear  according  to  the  exi-  Consequences 
gency  of  such  writ  or  process,  the  Court  out  of  which  the  same  issued  P^  J?.*80' 
may,  upon  proof  made  of  the  service  thereof,  and  of  such  default,  to  the  bedienc?' 
satisfaction  of  such  Court,  transmit  a  certificate  of  such  default,  under  the 

seal  of  the  same  Court,  to  any  of  Her  Majesty's  Superior  Courts  of  Law 
or  Equity  in  that  part  of  Canada  in  which  the  person  so  served  may  re- 
side, being  out  of  the  jurisdiction  of  the  Court  transmitting  such  certifi- 
cate, and  the  Court  to  which  such  certificate  is  sent,  shall  thereupon  pro- 
ceed against  and  punish  such  person  so  having  made  default,  in  like  man- 
ner as  they  might  have  done  if  such  person  had  neglected  or  refused  to 
appear  to  a  writ  of  subpoena  or  other  similar  process  issued  out  of  such  last 
mentioned  Court. 

9.  No  such  certificate  of  default  shall  be  transmitted  by  any  Court,  If  expenses 
nor  shall  any  person  be  punished  for  neglect  or  refusal  to  attend  any  trial  § aid  or  ten" 
or  enquete  or  examination  of  witnesses,  in  obedience  to  any  such  subpoena 

or  other  similar  process,  unless  it  be  made  to  appear  to  the  Court  trans- 
mitting and  also  to  the  Court  receiving  such  certificate,  that  a  reasonable 
and  sufficient  sum  of  money,  according  to  the  rate  per  diem  and  per  mile 
allowed  to  witnesses  by  the  law  and  practice  of  the  Superior  Courts  of  Law 
within  the  jurisdiction  of  which  such  person  was  found,  to  defray  the 
expenses  of  coming  and  attending  to  give  evidence  and  of  returning  from 
giving  evidence,  had  been  tendered  to  such  person  at  the  time  when  the 
writ  of  subpoena,  or  other  similar  process,  was  served  upon  him. 

10.  The  service  of  such  writs  of  subpoena  or  other  similar  process ,  in  How  service 
Lower  Canada,  shall  be  proved  by  the  certificate  of  a  Bailiff  within  the  proved. 

j  urisdiction  where  the  service  has  been  made,  under  his  oath  of  office,  and 
such  service  in  Upper  Canada  by  the  affidavit  of  service  endorsed  on  or 
annexed  to  such  writ  by  the  person  who  served  the  same. 

11.  The  costs  of  the  attendance  of  any  such  witness  shall  not  be  taxed  Costs  of  at- 
against  the  adverse  party  to  such  suit,  beyond  the  amount  that  would  have  tendance  pro- 
vided for. 
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been  allowed  on  a  commission  rogatoire,  or  to  examine  witnesses,  unless 
the  Court  or  Judge  before  whom  such  trial  or  enqiiSte  or  examination  of 
witnesses  is  had,  so  orders. 

Power  to  issue  13.  Nothing  herein  contained  shall  affect  the  power  of  any  Court  to 
commissions  to  issue  a  commission  for  the  examination  of  witnesses  out  of  its  jurisdiction, 
nesses^reT^  nor  a^ec*  *ne  admissibility  of  any  evidence  at  any  trial  or  proceeding, 
served  where  such  evidence  is  now  by  law  receivable,  on  the  ground  of  any  wit- 

ness being  beyond  the  jurisdiction  of  the  Court. 


Proof  of  con- 

writtei°state- 
ments. 

ft  J 


EXAMINATION    OF   WITNESSES. 

Upon  the  trial  of  any  cause  a  witness  may  be  cross-ex- 
as  ^°  Prev^ous  statements  made  by  him  in  writing,  or 
reduced  into  writing,  relative  to  the  subject  matter  of  the 
eause,  without  the  writing  being  shewn  to  him  ;  but  if  it  .Jus 
intended  to  contradicj.  the  witness  by  the  writing,  his  attention 
must,  before  such  contradictory  proof  can  be  given,  be  called  to 
those  parts  of  the  writing  which  are  to  be  used  for  the  purpose 
of  so  contradicting  him  ;  and  the  Judge  at  any  time  during  the 
trial,  may  require  the  production  of  the  writing  for  his  inspec- 
tion, and  he  may  thereupon  make  such  use  of  it  for  the 
purposes  of  the  trial  as  he  thinks  fit.  R.  S.  0.  1887,  c.  61, 
s.  17. 


Proof  of  con-         1 8.  If   a  witness   upon   cross-examination   as  to  a  former 
statements0™1  statement  made  by  him  relative  to  the  subject  matter  of  the 
cause,  and  inconsistent  with  his  present  testimony,  does  not 
distinctly  admit  that  he  did  make  such  statement,  proof  may 
*-be  given  that  he  did  in  fact  make  it;  but  before  such  proof  can 
be  given,  the  circumstances  of  the  supposed  statement,  suffi- 
cient to  designate  the  particular  occasion,  must  be  mentioned 
to  the  witness,  and  he  must  be  asked  whether  or  not  he  did 
make  such  statement.     R.  S.  0.  1887,  c.  61,  s.  18. 


7/1  / 
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Proof  of  pro- 
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conviction.0 


Fee  for. 


19.  —  (1)  A  witness  may  be  questioned  as  to  whether  he  has 
keen  convicted  of  any  crime,  and  upon  being  so  questioned,  if 
he  either  denies  the  fact  or  refuses  to  answer,  the  opposite 
Party  may  prove  the  conviction  ;  and  a  certificate  containing 
khe  substance  and  effect  only  (omitting  the  formal  part)  of 
the  indictment  and  conviction  for  the  offence,  purporting  to  be 
signed  by  the  clerk  of  the  Court  or  other  officer  having  the 
custody  of  the  records  of  the  Court  at  which  the  offender  was 
convicted,  or  by  the  deputy  of  the  clerk  or  officer,  shall,  upon 
proof  of  the  identity  of  the  witness  as  such  convict,  be  sufficient 
evidence  of  his  conviction,  without  proof  of  the  signature  or 
of  the  official  character  of  the  person  appearing  to  have  signed 
the  certificate. 

(2)  For  such  certificate  a  fee  of  $1  and  no  more  may  be 
demanded  or  taken.  R.  §.  O.  1887,  c.  61,  s.  19. 


How  far  a  2O.  A  party  producing  a  witness  shall  not  be  allowed  to 

dfscreS?yhis    impeach  his  credit  by  general  evidence  of  bad  character,  but 

own  witness. 
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in  case  the  witness,  in  the;  oninionof  the  Judge,  proves  adverse. 
such  party  may  contradict  him  by  other  evidence,  or^by  leave 
of  the  Judge,  may  prove  that  the  witness  made  at  other  times 
a  statement  inconsistent  with  his  present  testimony  ;  but  before 
such  last  mentioned  proof  can  be  given,  the  circumstances  of 
the  supposed  statement,  sufficient  to  designate  the  particular 
occasion,  must  be  mentioned  to  the  witness,  and  he  must  be 
asked  whether  or  not  he  did  make  such  statement.  R  S.  0. 
1887,  c.  61,  s.  20. 

STATUTES   AND    PUBLIC   DOCUMENTS. 

Statutes,  Proclamations  and  Orders  in  Council,  etc. 

%  1  .  In  any  proceeding  in  respect  of  which  the  Legislature  of  Copies  of 
Ontario  has  jurisdiction  in  this  behalf,  whenever  it  becomes  provi^Sa 
necessary  or  expedient  to  prove  or  give  in  evidence,  any  statute  Statutes 
or  ordinance  of  Canada  or  of  this  Province,  or  of  any  other  evidence 
Province,  or  of  any  Territory  in  Canada,  or  of  the  late  Province 
of  Canada,  or  of  any  other  Province  in  British  North  America 
whether  such  statute  or  ordinance  was  passed  before  or  after  the 
passingof  The  British  North  America  Act,  1867,  smy  copy  of  any 
such  statute  or  ordinance  purporting  to  be  printed  and  pub- 
lished by  the  Queen's  Printer  for  the  Dominion  or  for  such  Pro- 
vince or  Territory,  or  by  the  Government  Printer  for  such  Pro- 
vince or  Territory,  shall  be  receivable  and  received  in  evidence 
to  prove  the  contents  thereof  in  every  Court  or  tribunal  having 
cognizance  of  such  proceeding.     60  V.  c.   17,  s.  1. 


as 


.  Prima  facie  evidence  of  any  proclamation,  order,regula-  Proclama- 
tion or  appointment  made  or  issued  by  the  Governor-General  or  turns,  Orders 
by  the  Governor  in  Council  or  other  chief  executive  officer  or  etaj  Of  GO'V. 
Administrator  for  the  time  being  of  the  Government  of  Canada,  ernment  of 
or  by  or  under  the  authority  of  any  Minister  or  head  of  any          * 
department  of  the  Government  of   Canada  may  be  given  in 
every  Court  or  tribunal,  and  in  all  legal  proceedings  whatso- 
ever, in  respect  of  which  the  Legislature  of  this  Province  has 
authority  to  enact  this  provision,  in  any  of  the  modes  herein- 
after mentioned,  that  is  to  say: 

(a)  By  the  production  of  a  copy  of  the  Canada  Gazette, 

or  of  a  volume  of  the  Acts  of  the  Parliament  of 
Canada  purporting  to  contain  a  notice  of  such  pro- 
clamation, order,  regulation  or  appointment; 

(b)  By   the   production  of   a  copy  of  such  proclamation, 

order,  regulation  or  appointment,  purporting  to  be 
printed  by  the  Queen's  Printer  for  Canada;  or, 

(c)  By  the  production,  in   the  case  of   any  proclamation, 

order,  regulation  or  appointment  made  or  issued 
by  the  Governor-General  or  by  the  Governor  in 
Council,  or  other  chief  executive  officer  or  Adminis- 
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trator  as  aforesaid,  of  a  copy  or  extract  purporting 
to  be  certified  to  be  a  true  copy  by  the  clerk  or  assist- 
tant  or  acting  clerk  of  the  Queen's  Privy  Council  for 
Canada,  and  in  the  case  of  any  order,  regulation  or 
appointment  made  or  issued  by  or  under  the 
authority  of  any  such  Minister  or  head  of  a  depart- 
ment, by  the  production  of  a  copy  or  extract  pur- 
porting to  be  certified  as  true  by  the  Minister  or 
by  his  deputy  or  acting  deputy,  or  by  the  secretary 
or  acting  secretary  of  the  department  over  which  he 
presides.  60  V.  c.  17,  s.  2. 

Proclama-  *£*{    Prima  facie  evidence  of  any  proclamation,  order,  regula- 

in  Council,  tion  or  appointment  made  or  issued  by  a  Lieutenant-Governor 
etc.,  of  Pro-  or  Lieutenant-Governor  in  Council  of  this  or  any  other  Pro- 
ernments.how  vince  of  Canada,  or  of  any  Territory  of  Canada,  or  other  chief 
proved.  executive  officer  or  Administrator  for  the  time  being  of  the 

Government  of  the  Province  or  Territory,  or  by  or  under 
the  authority  of  any  member  of  the  Executive  Council,  being 
the  head  of  any  department  of  the  Government  of  the  Pro- 
vince or  Territory  may  be  given  in  every  Court  or  tribunal 
.and  in  all  legal  proceedings  in  respect  of  which  the  Legislature 
of  this  Province  has  authority  to  enact  this  provision  in  any 
of  the  modes  hereinafter  mentioned,  that  is  to  say: 

(a)  By  the  production  of  a  copy  of  the  official  Gazette  for 

the  Province  or  Territory  purporting  to  contain  a 
notice  of  such  proclamation,  order,  regulation  or 
appointment ; 

(b)  By  the  production  of  a  copy  of  such  proclamation, 

order,  regulation  or  appointment  purporting  to  be 
printed  by  the  Queen's  Printer  or  the  Government 
Printer  for  the  Province  or  Territory;  or 

(c)  By  the  production  of  a  copy  or  extract  of  such  pro- 

clamation, order,  regulation  or  appointment  certi- 
fied to  be  a  true  copy  by  the  clerk  or  assistant  or 
acting  clerk  of  the  Executive  Council,  or  by  the 
head  of  any  department  of  the  Provincial  Govern- 
ment or  Territorial  Government,  or  by  his  deputy 
or  acting  deputy,  as  the  case  may  be.  60  V.  c.  17, s.  3. 

Orders  signed       *J4.  Any  order  in  writing,  signed  by  the  Secretary  of  State  of 
otSfateor*    Canada,  and   purporting  to   be   written  by  command  of  the 
Provincial        Governor-General,  shall  be  received  in  evidence  as  the  order  of 
the  Governor-General ;  and  any  order  in  writing  signed  by  the 
Provincial  Secretary,  and  purporting  to  be  written  by  com- 
mand of  the  Lieutenant-Governor,  shall  be  received  in  evidence 
as  the  order  of  the  Lieutenant-Governor.     R.  S.  0.  1887,  c.  20, 
s.  7,  part ;  60  V.  c.  17,  s.  5. 
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Official    Documents. 

25.  All  copies  of  official  and  other  notices, advertisements  and  Notices  in 
documents  printed  in  the  Canada  Gazette  or  in  the  Ontario  Gazette- 
Gazette  shall  be  prima  facie  evidence  of  the  originals,  and  of 

the  contents  thereof.     See  RS.C.  1886,  c.  139,  s.  7  ;  60  V.  c.  17, 

s.  6. 

26.  In  every  case  in  which  the  original  record  could  be  re-  How  public  or 
ceived  in  evidence,  a  copy  of  any  official  or  public   document  ^J^*1  proved. 
in  this  Province,  purporting  to  be  certified  under  the  hand  of 

the  proper  officer,  or  person  in  whose  custody  such  official 
or  public  document  is  placed,  or  a  copy  of  a  document,  by- 
law, rule,  regulation  or  proceeding,  or  a  copy  of  any  entry  in 
any  register  or  other  book  of  any  corporation,  created  by 
charter  or  statute  in  this  Province,  purporting  to  be  certified  tions. 
under  the  seal  of  the  corporation,  and  the  hand  of  the  presid- 
ing officer  or  secretary  thereof,  shall  be  receivable  in  evid- 
ence without  proof  of  the  seal  of  the  corporation,  or  of  the 
signature  or  of  the  official  character  of  the  person  or  persons 
appearing  to  have  signed  the  same,  and  without  further 
proof  thereof.  R.  S.  O.  1887,  c.  61,  s.  23. 

27.  Where  documents  are  in  the  official  possession,  custody  or  Privilege  in 
power  of  a  member  of  the  Executive  Council,  or  the  head  of  case  of  official 
a  Department  of  the  Public  Service  of  this  Province,  if  the 

deputy  head  or  other  officer  of  the  Department  has  the 
documents  in  his  personal  possession,  and  is  called  as  a  witness, 
he  shall  be  entitled,  acting  herein  by  the  direction  and  on  behalf 
of  such  member  of  the  Executive  Council  or  head  of  the 
Department,  to  object  to  produce  the  documents  on  the  ground 
that  they  are  privileged  ;  and  such  objection  may  be  taken  by 
him  in  the  same  manner,  and  shall  have  the  same  effect,  as 
if  such  member  of  the  Executive  Council  or  head  of  the 
Department  were  personally  present  and  made  the  objection. 
R  S.  0.  1887  c.  61,  s.  24. 

28.  In  every  Court  or  tribunal,  and  in  all  legal  proceedings  in  Entries  in 
respect  of  which  the  Legislature  of  this  Province  has  authority  bookB^be*1 
so  to  enact,  a  copy  of  any  entry  in  any  book  of  account  kept  prima  fade 
in  any  department  of  the  Government  of  Canada   or  of  this  evidence§ 
Province,  shall  be  received  as  prima  facie  evidence  of  such 

entry,  and  of  the  matters,  transactions  and  accounts  therein 
recorded,  if  it  is  proved  bv  the  oath  or  affidavit  nf  a.n  nfflpAr  of 
such  department  that  such  book  was,  at  the  time  of  the  making 
of  the  entry,  one  of  the  ordinary  books  kept  in  such  depart- 
ment, that  the  entry  was  apparently,  and  as  the  deponent 
believes,  made  in  the  usual  and  ordinary  course  of  business  of 
such  department,  and  that  such  copy  is  a  true  copy  thereof. 
60  V.  c.  17,  s.  7.  See  R  S.  C.  1886,  c.  139,  s.  8. 

.Copies  of  pub- 

20 — (1)  Where  a  book  or  other  document  is  of  so  public  documentsrad- 
a  nature  as  to  be  admissible  in  evidence  on  its  mere  pro-  missible  in 

evidence. 
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duction  from  the  proper  custody,  a  copy  thereof  or  ex- 
tract therefrom  shall  be  admissible  in  evidence  in  any 
Court  of  justice,  or  before  a  person  having  by  law  or 
by  consent  of  parties,  authority  to  hear,  receive  and  examine 
evidence,  provided  it  is  proved  that  it  is  an  examined  copy  or 
extract,  or  that  it  purports  to  be  signed  and  certified  as  a  true 
copy  or  extract  by  the  officer  to  whose  custody  the  original 
has  been  entrusted. 

Copies  to  be         (2)  Such  officer  shall  f  urnisn  such  certified  copy  or  extract 
quired?*       '  ^°  any  person  applying  for  the  same  at  a  reasonable  time,  upon 
his  paying  therefor  a  sum  not  exceeding  ten  cents  for  every 
folio  of  one  hundred  words.     R.  S.  0.  1887,  c.  61,  s.  25. 

[As  to  documents  in  Crown  Lands  Department  see  Cap.  28, 
sec.  4?-] 

Signatures  of  Judges,  etc. 

Judicial  notice  SO.  All  Courts,  Judges,  Justices,  Masters,  Clerks  of  Courts 
f  sTsnttiuSTof3*  Commissioners  judicially  acting,  and  other  judicial  officers 

Judges,  etc.  in  this  Province,  shall  take  judicial  notice  of  the  signature  of 
any  of  the  Judges  of  the  Supreme  Court  of  Canada,  the  Court 
of  Appeal,  the  High  Court  of  Justice,  the  County  Courts  of 
Ontario,  or  the  Superior  or  Circuit  Courts  in  Quebec,  where 
such  signature  is  appended  or  attached  to  any  decree,  order, 
certificate,  affidavit,  or  judicial  or  official  document,  and  no 
proof  shall  be  required  of  the  handwriting  or  official  position 
of  any  person  certifying  in  pursuance  of  this  Act  to  the  truth 
of  any  copy  of  or  extract  from  any  proclamation,  order,  regu- 
lation or  appointment;  and  any  such  copy  or  extract  may  be 
in  print  or  in  writing,  or  partly  in  print  and  partly  in  writing. 
R.  S.  0.  1887,  c.  61,  s.  27 ;  60  V.  c.  17,  s.  4. 

Foreign  Judgments. 

Foreign  judg-  31.  Any  judgment,  decree  or  other  judicial  proceeding  re- 
gents, etc.,  covered,  made,  had  or  taken  in  the  Supreme  Court  of  Judica- 
ture in  England  or  Ireland  or  in  any  of  the  Superior  Courts 
of  Law,  Equity  or  Bankruptcy  in  Scotland,  or  in  any  Court 
of  Record  in  any  of  the  Provinces  of  Canada,  or  in  any  British 
Colony  or  Possession,  or  in  any  Court  of  Record  of  the  United 
States  or  of  any  State  of  the  United  States  of  America, 
may  be  proved  in  any  action  or  proceeding  in  Ontario, 
in  which  proof  of  such  judgment,  decree  or  judicial  pro- 
ceeding may  be  necessary  or  required,  by  an  exemplification 
of  the  same  under  the  seal  of  the  Court  without  any 
proof  of  the  authenticity  of  such  seal  or  other  proof  what- 
ever, in  the  same  manner  as  any  judgment,  decree,  or  similar 
judicial  proceeding  of  the  High  Court  in  Ontario  may  be 
proved  by  an  exemplification  thereof  in  any  judicial  or  other 
proceeding  in  the  said  Court.  R.  S.  0.  1887,  c.  61,  s.  28. 

Notarial  Documents. 

Copies  of  32.  A  copy  of  a  notarial  act  or  instrument  in  writing  made 

notarial  acts    jn  Quebec,  before  a  Notary,  filed,  enrolled  or  enregistered  by 

in  Quebec  ad- 
missible. 
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such  Notary,  and  certified  by  a  Notary  or  Prothonotary  to  be 
a  true  copy  of  the  original  thereby  certified  to  be  in  his 
possession  as  such  Notary  or  Prothonotary,  shall  be  receivable 
in  evidence  in  any  judicial  or  other  proceeding  in  Ontario  in 
the  place  and  stead  of  the  original,  and  shall  have  the  same 
force  and  effect  as  the  original  would  have  if  produced  and 
proved.  R  S.  0.  1887,  c.  61,  s.  29. 


33.  Such  certified  copy  may  be  rebi 
•oof  that  there  is  no  such  original,  ort 


utted  or  set  aside  by  How  impeach- 

V      *A 


ed. 


proof  that  there  is  no  such  original,  orthat  the  copy  is  not  a 
true  copy  of  the  original  in  some  material  particulaiyor  that 
the  original  is  not  an  instrument  of  such  nature  as  may,  by  the 
law  of  Quebec,  be  taken  before  a  Notary,  or  be  filed,  enrolled 
or  enregistered  by  a  Notary  in  Quebec.  R  S.  0.  18b7,  c.  61, 
s.  30. 

Protests  of  Bills  and  Notes. 

^  34.  All  protests  of  bills  of  exchange  and  promissory  notes  Protests />nroa 

i_    n  i,  •       j  •         11  /~i  •  j?      •          -j  £   AT,     /acte  evidence. 

shall  be  received  in  all  Courts  as  prima  jacw  evidence  ot  the 
allegations  and  facts  therein  contained ;  and  "the   production  Production  of 
of  a  protest  wherever  made  of  a   promissory   note  or  bill  of  protest  to  be 

TJ  iji-ii  IP  AT    i       •       pnma  facie 

exchange,   under  the  hand  or  seal  ot  one  or  more    JN  otaries  evidence  that 
Public,   in  any  Court  in  Ontario,   shall   be  prima  facie  evi-  protest  was 
dence  of  the  making   of  such  protest.     R  S.  0.  1887,   c.   61,made* 
ss.  31,  33  ;  60  V.  c.  15,  Sched.  A  (19). 

•f  35.  Any  note,  memorandum  or  certificate  at  any  time  made  Certain 
by   one   or   more    Notaries  Public   in    Canada,   in  his    own  Jjo^eafto  be 
handwriting   or    signed    by  him  at  the  foot  of  or  embodied  prima  fade 
in  any  protest,  or  in  a  regular   register  of   official    acts   kept  evidence- 
by  him    shall   be    prima  facie   evidence  in    Ontario  of    the 
fact    of    notice    of    non-acceptance    or    non-payment    of    a- 
promissory  note  or  bill  of  exchange  having  been  sent  or  deliv- 
ered, at   the  time  and  in  the   manner   stated  in   such   note, 
certificate  or  memorandum.     R  S.  0.  1887,  c.  61,  s.  32. ;  60  Y. 
c.  15.     Sched.  A  (18). 

Stieriff's  Conveyance  on  Division  Court  Judgment. 

36.  In  proving;  title  under  a   Sheriff's  conveyance  based  Proving  titles 

A        T^"     "    " 

upon  an  execution  issued  from  a  Division  Court  it  shall  be  court  execu" 
sufficient  to  prove  the  judgment  recovered  in  the   Division  tions. 
Court  without  proof  of  any  prior  proceedings.     57  V.  c.  26,  s.  4. 

Affidavits,  etc.,  made  out  of  Ontario. 

37.  Oaths,  affidavits,  affirmations  or  declarations  adminis-  Affidavits  to 
tered,  sworn,  affirmed  or  made  out  of  the  Province  of  Ontario  Ontario  may 
before  some  one  of  the  following  persons  :  be  made  before 

certain  func- 


A    Commissioner    authorized   to    administer  oaths  in   the  tionaries  m 

other 
countries. 


Supreme  Court  of  Judicature  in  England  or  Ireland; 
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A  Judge  of  the  Supreme  Court  of  Judicature  in  England 
or  Ireland ; 

A  Judge  of  the  Court  of  Session  or  the  Justiciary  Court  in 
Scotland ; 

A  Judge  of  any  of  the  County  Courts  of  Great  Britain  or 
Ireland,  within  his  County  ; 

A  Notary  Public  and  certified  under  his  hand  and  official 
seal ; 

The  Mayor  or  Chief  Magistrate  of  any  City,  Borough  or 
Town  corporate,  in  Great  Britain  or  Ireland,  or  in  any  Colony 
of  Her  Majesty,  or  in  any  foreign  country,  and  certified  under 
the  common  seal  of  such  City,  Borough,  or  Town  corporate; 

A  Judge  of  any  Court  of  Record  or  of  supreme  jurisdiction 
in  any  Colony  belonging  to  the  Crown  of  Great  Britain, 
or  any  dependency  thereof,  or  in  any  foreign  country  ; 

Or,  if  made  in  the  British  Possessions  in  India,  before  any 
Magistrate  or  Collector  certified  to  have  been  such  under  the 
hand  of  the  Governor  of  such  Possession ; 

Or,  if  made  in  Quebec,  before  a  Judge  or  Prothonotary  of 
the  Superior  Court  or  Clerk  of  the  Circuit  Court; 

Or  before  any  Consul,  Vice-Consul,  or  Consular  Agent  of 
Her  Majesty  exercising  his  functions  in  any  foreign  place; 

Or  before  a  Commissioner  authorized  by  the  laws  of 
Ontario  to  take  affidavits  in  and  for  any  of  the  Courts  of 
Record  of  the  Province; 

shall,  for  the  purposes  of  and  in  or  concerning  any  cause, 
matter  or  thing  depending  or  in  any  wise  concerning  any  pro- 
ceedings in  any  Courts  in  this  Province,  be  as  valid  and  effectual 
and  shall  be  of  like  force  and  effect  to  all  intents  and  pur- 
poses as  if  such  oath,  affidavit,  affirmation  or  declaration  had 
been  administered,  sworn,  affirmed  or  made  in  this  Province 
before  a  Commissioner  for  taking  affidavits  therein,  or  other 
competent  authority  of  the  like  nature.  R.  S.  0.  1887,  c.  61, 
s.  34. 

Seal  and  sig-  38.  Any  document  purporting  to  have  affixed,  impressed 
or  su^scribed  thereon  or  thereto  the  signature  of  such  Com- 
-missioner,  or  the  signature  and  official  seal  of  such  Notary 
Public,  or  Prothonotary,  or  the  seal  of  the  Corporation,  and 
the  signature  of  such  Mayor  or  Chief  Magistrate  or  Gover- 
nor as  aforesaid,  or  the  seal  and  signature  of  such  Judge, 
Consul,  Vice-Consul  or  Consular  Agent  in  testimony  of 
such  oath,  affidavit,  affirmation  or  declaration  having  been 
administered,  sworn,  affirmed  or  made  by  or  before  him,  or 
for  any  other  purpose  authorized  by  this  Act,  shall  be 
admitted  in  evidence  without  proof  of  such  signature,  or 
seal  and  signature,  being  the  signature  or  the  seal  and  signa- 
ture of  the  person  whose  signature  or  seal  and  signature  the 
same  purport  to  be,  or  of  the  official  character  of  such  person. 
R.  S.  O.  1887,  c.  61,  s.  35  ;  60  V.  c.  3,  s.  3. 
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Formal  Defects  in  Affidavits. 


39.  No  informality  in  the  heading,  or  other  formal  requisites  Jgjj™^    t 
to  any  affidavit,  declaration  or  affirmation,  made  or  taken  be-  not  to 
fore  a    Commissioner   or    other   person    authorized    to   take  invalidate, 
affidavits  under  The  Act  respecting  Commissioners  for  taking 
Affidavits  and  Recognizances  or  under  this  Act,  shall  be  any 
objection  to  its  reception  in  evidence,  if  the   Court  or  Judge  ^e^  Stat- 
before  whom  it  is  tendered  thinks  proper  to  receive  it.     R  S.  O. 

1887,  c.  61,  s.  36. 

Depositions. 

40.  Where    an    examination  of    a   party  or  witness   has  c°pies  of  de- 

T  Ll  ,p  Tn  ,,  •  &  positions  certi- 

been   taken  betore  a  Judge   or   other   omcer   or   person   ap-  fied  by  person 
pointed  to  take   the   same,  copies  of   the   examinations   and  taking  the 
depositions  certified  under  the  hand  of  the  Judge,  officer  or  sibie  in  evi- 
other  person   taking   the  same,  shall,  without   proof   of   the  dence. 
signature,  be  received  and  read  in  evidence,  saving  all  just 
exceptions.     R  S.  O.  1887,  c.  61,  s.  37. 

Proof  of  Wills. 

41.  In   any   action  where  it  is  necessary  to  produce  and  in  actions  con- 
prove   an   original   will   in    order    to  establish    a    devise  or  estate,gpr<> 
other  testamentary  disposition    of   or   affecting    real   estate,  bate,  etc.,  to 
the    party   intending  to  establish    in    proof    the    devise    or  ^SI^/?cie 

X  »/  CJ  -L  "V ll.l "llV^tJ   {JL 

other    testamentary     disposition,     may    give    notice    to    the  will, etc.,  after 
opposite  party  ten    days   at   least  before  the  trial   or   other  uSe^its0*106' 
proceeding  in  which  the  proof  is  intended  to  be  adduced,  that  validity  is  put 
he  intends  at  the   trial  or  other  proceeding  to  give  in  evi-  m  lssue> 
dence  as  proof  of  the  devise  or  other  testamentary  disposition, 
the  probate  of  the  will  or  letters  of  administration  with  the 
will  annexed,  or  a  copy  thereof,  stamped  with  the  seal  of  the 
Surrogate  Court  granting  the  same,  or  with  the  seal  of  the 
Court  of  Chancery,  where  the  probate  or  letters  of  administra- 
tion were  granted  by  the  former  Court  of  Probate  for  Upper 
Canada ;  and  in  every  such  case  the  probate  or  letters  of  admin- 
istration or  copy  thereof,  respectively  stamped  as  aforesaid, 
shall  be  sufficient  evidence  of  such  will,  and  of  its  validity 
contents  notwithstanding  Ihe  same  may  not  have  been  prc 
in  solemn  form,  or  have  been  otherwise  declared  valid  in  a  con- 
tentious cause  or  matter,  under  The  Surrogate  Courts  Act,  unless  Rev.staL  . 
the   party  receiving  the  notice  within  fojtr  days   after   the c- 59-     *  ^ 
receipt,  gives  notice  that  he  disputes  the  validity  of  the  devise 
or  other  testamentary  disposition.     R  S.  0.  1887,  c.  61,  s.  38. 


In  every  case  in  which  in  such  action    the    original  As  to  costs  of 
will  is  produced  and  proved,  the  Court  or  Judge  before  whom 
such  evidence  is  given  may  direct  by  which  of  the  parties  the 
costs  thereof  shall  be  paid.     R  S.  O.  1887,  c.  61,  s.  39. 
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Proof  in  the 
case  of  will  of 
real  estate 
filed  in  courts 
in  other  Bri- 
tish posses- 
sions. 


43.  In  case  of  the  death  of  a  person  in  any  of  Her  Majesty's 
possessions  out  of  Ontario,  after  having  made  a  will  suffi- 
cient to  pass  real  estate  in  Ontario,  and  whereby  such  estate 
has  been  devised,  charged  or  affected,  and  in  case  such 
willhas  been  duly  proved  in  any  Court  having  the  proof  and 
issuing^probate  of  wills  in  any  of  such  possessions,  and  remains 
filed  in  such  Court,  then  in  case  notice  of  the  intention  to  use 
such  probate  or  certificate  in  the  place  of  the  original  will,  is 
given  to  the  opposite  party  in  such  proceeding  one  month 
before  the  same  is  to  be  so  used,  the  production  of  the  probate  of 
the  will,  or  a  certificate  of  the  Judge,  Registrar  or  Clerk  of 
such  Court,  that  the  original  is  filed  and  remains  in  the  Court. 
and^jpurports  to  liave  been  executed  before  two  wit.nftssgs. 
shall  in  any  proceeding  in  any  Court  m  Ontario,  con- 
cerning such  real  estate,  be  sufficient  prima  facie  evidence 

the  will  and  the  contents  thereof,  an  rj  r>£  fl-»A 


g 
b 


een  executelJT'sb  asjtcrpass  real  estate,  without  the  production 


Certificate  to 
evidence. 


6t  the  original  will^but  the  probate  or  certificate  shall  not  be 
used  if,  upon  cause  shewn  before  such  Court,  or  a  Judge 
thereof,  the  Court  or  Judge  finds  reason  to  doubt  the  suffici- 
ency of  the  execution  of  the  will  to  pass  such  real  estate 
as  aforesaid,  and  makes  a  rule  or  order  disallowing  the  produc- 
tion of  the  probate.  R.  S.  0.  1887,  c.  61,  s.  40. 

44.  The  production  of  the  certificate,  in  the  last  preceding 
sec^i°n  mentioned,  shall  be  sufficient  prima  facie  evidence  of 
the  facts  therein  stated,  and  of  the  authority  of  the  Judge, 
Registrar  or  Clerk,  without  proof  of  his  appointment,  au- 
thority or  signature.  R.  S.  O.  1887,  c.  61,  s.  41. 

Copies  of  Registered  Instruments. 

Meaning  of  ^      45    The  WOrd  "  instrument  "  in  the  next  succeeding   two 
Rev  St  t        sections  shall  have  the  meaning  assigned  to  the  word  "  instru- 
c.ei36.  {          ment"  in  section  2  of  The  Registry  Act.     R.  S.  O.  1887,  c.  61, 
s.  42. 


Registered 
instrument 
prima  facie 
evidence. 


40.  An  exemplification  or  a  certified  copy  of  any  registered 
instrument  or  memorial  under  the  hand  and  seal  of  office  of  the 
Registrar  in  whose  office  the  same  is  registered  shall  be  received 
as  prima  facie  evidence,  in  every  Court  in  Ontario,  of  the 
original  of  the  instrument  or  memorial,  except  in  the  cases 
provided  for  in  section  47.  R.  S.  0.  1887,  c.  61,  s.  43. 

[As  to  effect  of  production  of  an  original  duplicate  the  regis- 
tration of  which  is  certified,  see  Cap.  136,  sec.  63.] 

Certified  4  T.  In  any  action  where  it  would  be  necessary  to  produce  and 

copies  of  regis-  prove  an  original  instrument  which  has  been  registered  in  order 
ments  may  be  to  establish  such  instrument  and  the  contents  thereof,  the  party 
used  instead  of  intending  to  prove  such  original  instrument  may  give  notice 
notice?  *  r  to  the  opposite  party  ten  days  at  least  before  the  trial,  or  other 
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proceeding  in  which  the  said  proof  is  intended  to  be  adduced, 
that  he  intends  at  the  trial  or  other  proceeding  to  give  in 
evidence,  as  proof  of  the  original  instrument,  a  copy  thereof  ^ff 

certified  by  the  Registrar,  under  his  hand  and  seal  of  office,  "*  &* 

and  in  every  such  case  the  copy  so  certified  shall  be  sufficient 
evidence  of  the  original  instrument,  and  of  its  validity  and 
contents,  unless  the  party  receiving  the   notice   within  four  Exception. 
days  after  such  receipt,  gives  notice  that  he  disputes  the  valid- 
ity of-  the  original  instrument,  in  which  case  the  costs  of  pro- 

P1        4-      '  U 

ducing  and  proving  the  original  may  be  ordered  by  the  Court  J^ts  l 
or  Judge  to  be  paid  by  any  or  either  of  the  parties  as  may  be 
deemed  right.     K  S.  0.  1887,  c.  61,  s.  4*.  / 

*   • 


48.  Where   in    any    legal    proceeding,   any    public   officer  ^pies  of 
produces     upon     a     subpoena    an    original    document,    such  ments  to  be 
original  document  is  not  to  be  deposited  in  Court,  except  in  fil?d.  in  lieu  of 
the  case  provided  for  by  the  next  section  of  this  Act,  but  if  ° 

the  instrument  or  a  copy  is  needed  for  subsequent  reference  or 
use  by  reason  of  judgment  being  postponed  or  for  some  other 
reason,  a  copy  of  the  document  or  of  so  much  thereof  as  the 
Judge  deems  necessary,  certified  under  the  hand  of  the  officer 
producing  the  document  or  otherwise  proved,  shall  be  marked 
and  filed  as  an  exhibit  in  the  place  of  the  original  where  but 
for  this  Act  the  original  should  be  so  marked  and  filed  ;  and 
the  officer  shall  be  entitled  to  receive  in  addition  to  his  ordinary 
fees,  the  fees  for  any  certified  copy,  the  same  to  be  paid  to 
him  before  the  said  copy  is  delivered,  marked  or  filed.  53  Y. 
c.  21,  s.  1  ;  55  V.  c.  14,  s.  2  ;  60  V.  c.  15,  Sched.  A  (39). 

49.  Where  there  is  a  question  as  to  the  genuineness  of  the  Original  to  be 
instrument,  and  the  Judge  deems  it  necessary  for  that  or  any  ordei^o 
other  reason  that  the  original  be  retained  and  makes  an  order  Judge. 

to  that  effect  setting  forth  the  reason,  such  order  shall  be 
delivered  to  the  Registrar  or  Clerk,  and  the  exhibit  shall  be 
retained  in  Court  accordingly,  and  marked  and  filed  as  hereto- 
fore. 53  V.  c.  21,  s.  2. 


Instruments  deposited  in  Offices  of  Land  Titles. 

50.  A  certified  copy  attested  by  the  Master's  seal  of  office  Certified 
of  any  instrument  affecting  land  which  may  be  deposited,  filed,  stniments^ 
kept,  or  registered  in  the  office  of  the  Master  or  Local  Master  be  evidence, 
of  Titles,  shall  be  prima  facie  evidence  of  such  instrument, 
and  of  the  contents  thereof ;  and  no  Master  of  Titles  shall  be 
required  to  produce  any  instrument  as  aforesaid,  unless  where 
it  is  made  to  appear  to  the  Judge  directing  the  issue  of  a 
subpoena  that  special  reasons  exist  rendering  the  production  of 
the  original  necessary,  and  the  said  several  reasons  are  to  be 
stated  in  the  order.     53  V.  c.  32,  s.  10. 
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ditions. 


Copies  of  other  written  Instruments. 

Copies  of  cer-  51. — (1)  In  any  action,  or  proceeding,  in  the  cases  of 
ments°maybe  telegrams,  letters,  shipping  bills,  bills  of  lading,  delivery 
admitted  as  orders,  receipts,  accounts  and  other  written  instruments 
used  in  business  and  other  transactions,  where  it  is  necessary  to 
prove  the  original  document,  the  party  intending  to  prove  the 
original  may  give  notice  to  the  opposite  party  ten  days  at  least 
before  the  trial  or  other  proceeding  in  which  the  said  proof  is 
intended  to  be  adduced,  that  he  intends  at  the  trial  or  other 
proceeding  to  give  in  evidence  as  proof  of  the  contents,  an 
instrument  purporting  to  be  a  copy  of  the  document. 

(2)  Such  copy  may  then  be  inspected  by  the  opposite  party 
at  some  convenient  time  and  place ;  and  in  every  such  case 
the  copy  shall  without  further  proof  be  sufficient  evidence  of 
the  contents  of  the  original  document,  and  be  accepted  and 
taken  in  lieu  of  the  original,  unless  the  party  receiving  the 
notice  within  four  days  after  the  time  mentioned  therein  for 
such  inspection  gives  notice  that  he  intends  to  dispute  the  cor- 
rectness or  genuineness  of  the  copy  at  the  said  trial  or  pro- 
ceeding, and  to  require  proof  of  the  original ;  and  the  Court  or 
Judge,  before  whom  the  question  is  raised  may  direct  by 
which  of  the  parties  the  costs  which  may  thereupon  attend  any 
production  or  proof  of  the  original  document  according  to  the 
rules  of  evidence  heretofore  existing,  shall  be  paid.  R  S.  O. 
1887,  c.  61,  s.  46. 


Inspection. 


Costs. 


MISCELLANEOUS  PEC-VISIONS. 


foreign  trib- 
unal. 


Witnesses  52. — (1)  Where  upon  application  for  this  purpose,  it  is  made 

deredbto°be  ^°  aPPear  ^°  the  High  Court  or  a  Judge  thereof,  or  to  a  County 
examined  in  Court  Judge  in  this  Province,  that  any  Court  or  tribunal 
relation  to  any  of  competent  jurisdiction  in  a  foreign  country  has  dulv 

matter  pend-  ,,        . r   ,    ,        J  .     .  , , ™  • J,        ,       .    .    J 

ing  before  a  authorized,  by  commission,  order  or  other  process,  the  obtaining 
the  testimony  in  or  in  relation  to  any  action,  suit  or  proceeding 
pending  in  or  before  such  foreign  Court  or  tribunal,  of  any  wit- 
nesses out  of  the  jurisdiction  thereof  and  within  the  jurisdic- 
tion of  the  Court  or  Judge  so  applied  to,  such  Court  or  Judge 
may  order  the  examination  before  the  person  appointed,  and 
in  a  manner  and  form  directed,  by  the  commission,  order  or 
other  process,  of  such  witnesses  accordingly ;  and  may  by 
the  same  or  a  subsequent  order,  command  the  attendance 
of  any  persons  named  therein  for  the  purpose  of  being 
examined,  or  the  production  of  any  writings  or  other  docu- 
ments mentioned  in  the  order ;  and  give  all  such  directions 
as  to  the  time,  place  and  manner  of  the  examination,  and  all 
other  matters  connected  therewith  as  may  appear  reasonable 
and  just ;  and  the  order  may  be  enforced,  and  any  disobedience 
thereof  punished,  in  like  manner  as  in  case  of  an  order  made 
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by  the  same  Court  or  Judge  in  a  cause  depending  in  such  Court 
or  before  such  Judge. 

(2)  Every  person  whose  attendance  is   so  ordered  shall  be  Payment  of 
entitled  to  the  like  conduct  money  and  payment  for  expenses  wltnessf  ( 
and  loss  of  time  as  upon  attendance  at  a  trial  in  the  High 

Court. 

(3)  Every    person    examined    under    such    commission    or  Right  Of  re- 
other  process  as  aforesaid,  shall  have  the  like  right  to  refuse  to  fusal  to 

.  .  ,  .  .  T  .          IP          -I  .  -i         answer  ques- 

answer  questions  tending  to  criminate  nimselt,  and  any  otner  tjons  an(j  to 
questions  which,  in  a  cause  pending  in  the  Court  by  which  or  produce  docu- 
by  a  Judge  whereof  or  before  the  Judge  by  whom  the  order  for  n 
examination  was  made,  the  witness  would  be  entitled  to  refuse 
to  answer  ;  and  no  person  shall  be  compelled  to  produce  at  the 
examination,  any  writing  or  document  which  he  would  not  be 
compellable  to  produce  at  the  trial  of  such  a  cause. 

(4)  Where  the  commission  directs,  or  the  instructions  of  the  Administra- 
Court  accompanying  the  same  direct,  that  the  person  to  be  ex-  t] 
amined  shall  be  sworn  or  shall  affirm  before  the  Commissioner 

or  other  person,  the  Commissioner  or  other  person  shall  have 
authority  to  administer  an  oath  or  affirmation  to  the  person 
to  be  examined  as  aforesaid.  R.  S.  0.  1887,  c.  61,  s.  47. 

53.  In  an  action  or  other  proceeding  relating  to  any  debt  Evidence  in 
or  account  (other  than  an  action  by  or  on  behalf  of  Her  Ma-  ^™$£* 
jesty),  wherein  a  person  residing  in  Great  Britain  is  a  party,  resident  in 
the  evidence  and  examination  of  witnesses  on  behalf  of  either  P™  ^rty  tam 
or  any  of  the  parties  to  the  action  or  proceeding,  shall  be  the 

same,  and  given  in  the  same  manner  as  in  other  actions  or  pro- 
ceedings according  to  the  practice  of  the  Court.  R.  S.  0.  1  887, 
c.  61.  s.  48. 

54.  It  shall  not  be  necessary  to  prove  by  the  attesting  wit-  Attesting  wit- 
ness, anv  instrument  to  the  validity  of  which  attestation  is  not  ness  need  not 

DG  C£bll6Cl  \Vll6rO 

requisite,  and  such  instrument  may  be  proved  by  admission  or  none  js  re- 
otherwise,  as  if  there  had  been  no  attesting  witness  thereto,  quired  by  law. 
R.  S.  0.  1887,  c.  61,  s.  50. 


55.  Comparison  of  a  disputed  writing  with   any   writing  Comparison  of 
proved  to  the  satisfaction  of  the  Judge  to  be  genuine,  shall  be 
permitted  to  be  made  by  witnesses  ;  and  such  writings  and  the  genuine. 
evidence  of  witnesses  respecting  the  same,  may  be  submitted 
to  the  Court  and  jury,  as  evidence  of  the  genuineness  or  other- 
wise  of  the  writing  in  dispute.     R.  S.  O.  1887,  c.  61,  s.  51. 


-     /     ff 
J*  •  J* 


56.  Where  a  document  is  received  in  evidence  by  virtue  When  instru- 
of  this  Act,  the  Court,  Judge,  Commissioner  or  other  person  Pe^?d°^ed 

acting   or  officiating  judicially,  who   admits  the   same,   may,  may  be  im- 

pounded. 
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direct  the  same  to  be  impounded  and  kept  in  the  cus- 
tody of  an  officer  of  the  Court,  or  other  person,  for  such 
period  and  subject  to  such  conditions  as  to  the  Court  or  person 
who  admits  the  document  seem  proper,  or  until  further  order 
touching  the  same  has  been  made  either  by  such  Court  or  by 
the  Court  to  which  the  officer  belongs,  or  by  the  person  or 
persons  who  constituted  such  Court,  or  by  some  one  of  the 
Judges  of  the  High  Court  or  a  County  Court  (as  the  case  may 
be),  on  application  made  for  that  purpose.  R.  S.  0.  1887, 
c.  61,  s.  52. 

Act  to  extend  51.  The  provisions  of  this  Act  shall  be  deemed  to  be  in 
Hmitnrm  des  of  addition  to  and  not  in  derogation  of  any  powers  of  proving 
proof  under  documents  given  by  any  existing  statute  or  existing  at  com- 

existing  law.     mon 


[See  also  The  Vendors  and  Purchasers  Act,  Cap.  134] 
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NOTES. 

r<3'  Competency.  Sections  2  and  3  are  similiar  to  the  unrepealed  portions  of  the 
Imperial  Statute  6  and  7  V.  c.  85  s.  1.  Before  that  Statute  all  persons  having 
an  interest  were  disqualified  as  were  also  persons  convicted  of  felony  or  any 
species  of  crimen  falsi  unless  pardoned  or  restored  by  having  suffered  the 
punishment  inflicted  for  the  offence. 

4*.  Evidence  of  Parties.  The  evidence  of  parties  was  first  allowed  in  England  in 
County  Court  actions  under  9  and  10  V.  c.  95  and  ultimately  in  all  civil  cases 
by  14  and  15V.  c.  99  s.  2,  the  evidence  of  parties  was  in  England  allowed  to 
be  received  ;  and  by  16  and  17  V.  c.  83  and  32  and  33  V.  c.  68,  the  incom- 
petency  of  husband  and  wives  of  parties  was  removed  subject  to  the  restric- 
tions now  contained  in  ss.  5,  6,  7  and  8.  While  16  V.  c.  19  s.  1  removed  in 
Canada  the  incompetency  of  witnesses  from  crime  or  interest,  the  evidence  of 
parties  and  their  spouses  was  not  made  competent  until  1870,  33  V.  c.  13  s.  1* 
A  wife  may  prove  her  own  adultery  in  an  action  against  her  husband  for 
goods  supplied  to  her  ;  Cooper  v.  Lloyd  (1859)  6  C.  B.  N.  S.  519. 

Competent  and  Compellable.  The  word  "  compellable  "  means  "compellable 
by  process  of  law"  Kops  v.  Reg.  (1894)  A.  C.  650. 

$  Questions  Tending  to  Criminate.  The  provisions  of  s.  5  embody  the  law  as  to 
the  protection  of  a  witness,  though  including  the  case  of  a  party  examined  as  a 
witness;  D'lvry  v.  World  Newspaper  Co.  (1897)  17  P.  R.  387.  A  party  is 
protected  from  answering  any  question  not  only  that  has  a  direct  tendency  to 
criminate  him  but  that  forms  one  step  toward  doing  so  subject  to  the  qualifi- 
cation that  he  must  pledge  his  oath  to  his  belief  that  such  would  or  might  be 
the  effect  and  that  it  appears  to  the  presiding  Judge  that  under  all  the  circum- 
stances such  belief  is  likely  to  be  well  founded  ;  Power  v.  Ellis,  (1881)  6  S.C.R. 
1  ;  Lamb  v.  Munster  (1883)  10  Q.  B.  D.  110  ;  Weiser  v.  Heintzmari  (1893)  15 
P.  R.  258  ;  D'lvry  v.  World  Newspaper  Co.  (1897)  17  P.  R.  387.  This  pro- 
tection extends  also  to  ^examinations  for  discovery  ;  Jones  v.  Gallon  (1882)  9 
P.  R.  296  ;  Hall  v.  Gowanlock  (1888)  12  P.  R.  604;  Weiser  v.  Heintzman 
(1893)  15  P.  R.  258  and  jg  t,hr».  prod nnf. inn  of  HnminiftTita  ;  D'lvry  V.  World 

Newspaper  Co.  (1897)  17  P.  R.  387,  and  the  Statute  56  V.  c.  31  (D)  providing 
that  no  person  shall  be  excusable  from  answering  any  question  upon  the 
ground  that  the  answer  may  tend  to  criminate  him  has  not  altered  the  law 
applicable  to  civil  actions  ;  Weiser  v.  Heintzman  (1893)  15  P.  R.  407. 

The  witness  is  compellable  to  answer  when  he  has  received  before  or  at  the 
trial  a  pardon  under  the  great  seal  for  the  offence  which  he  fears  ;  R.  v.  Boyes 
(1861)1  B.  &  S.  311. 

Although  the  witness  is  not  bound  to  answer,  the  question  may  be  put ; 
The  Queen's  Case  (1820)  2  Brod.  &  B.  311  and  the  Court  must  see  from  the  cir- 
cumstances of  the  case  and  the  nature  of  the  questions  that  the  witness  has 
reasonable  grounds  to  apprehend  danger.  Ex  parte  Reynolds  (1882)  20  Ch.  D. 
294,  but  if  danger  is  once  made  to  appear,  great  latitude  will  be  allowed  ; 
Osborn  v.  London  Dock  Co.  (1856)  10  Ex.  698.  Counsel  will  not  be  allowed 
to  argue  in  support  of  the  objection;  R.  v.  Adey  (1831)  1  M.  &  Rob.  94. 
The  objection  is  too  late  if  raised  for  the  first  time  on  an  appeal ;  Miller  v. 
McTaggart  (1891)  20  0.  R.  617. 

Penalties.  The  penal  provisions  of  13  Eliz.  c.  5  afford  no  ground  for  a 
refusal  to  answer  questions  in  an  action  to  set  aside  a  fraudulent  conveyance, 
Dunsford  v.  Carlisle  (1884)  10  P.  R.  449.  The  provisions  of  s.  9  refer  only  to 
the  trial  of  summary  criminal  or  quasi-criminal  proceedings  in  which  the 
penalty  is  sought  to  be  recovered,  so  that  in  other  proceedings  a  witness  will 
still  be  entitled  to  the  protection  of  s.  5.  In  actions  for  penalties  discovery 
either  by  examination  or  production  of  documents  cannot  be  obtained  from 
the  defendant;  Runnings  v.  Williamson  (1883)  10  Q.  B.  D.  459;  Martin  v. 
Treacher  (1885)  16  Q.  B.  D.  507  ;  Joues  v.  Jones  (1889)  22 -Q.  B.  D,  425; 
Hobbs  v.  Hudson  (1890)  25  Q.  B.  D.  232  ;  Saunders  v.  Wiel  (1892)  2  Q.  B.  D. 
321  ;  Pickerel  River  Improvement  Co  v.  Moore  (1896)  17  P.'  R.  287;  Mex- 
borough  v.  Whitwood  Urban  District  Council  (1897)  2  Q.  B.  Ill  ;  unless  the 
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penalty  is  imposed  by  way  of  damages  and  not  of  punishment  ;  Adan\s  v- 
Batley  (1886)  18  Q.  B.  D.  625;  See  Huntingdon  v.  Attrill  (1893)  A.  C.  150. 
This  practice  is  based  not  on  the  section  but  on  the  principles  relating  to 
discovery  which  were  in  force  in  the  old  Court  of  Chancer}'. 

0  Breach  of  Promise  of  Marriage.  Until  1882  the  evidence  of  parties  was  not 
received  in  actions  of  breach  of  promise  ;  Jones  v.  Gallon  (1882),  9  P.R.  296  ; 
but  since  the  passing  of  45  V.  c.  10,  s.  3  (Ont.)  the  parties  to  an  action  for 
breach  of  promise  of  marriage  are  both  competent  and  compellable  witnesses, 
McLaughlin  v.  Moore  (1884),  10  P.R.  326  ;  Jones  v.  Gallon  (1882),  9  P.R.  296. 
The  present  section  6  is  similar  to  Imperial  Statute  32  £  33  V.  c.  68,  s.  2. 
Evidence  that  the  plaintiff  was  overheard  to  charge  the  defendant  with  having 
made  the  promise  and  that  the  defendant  made  no  answer  is  corroborative 
evidence,  Bessela  v.  Stern  (1877),  2  C.P.D.  265  ;  but  the  mere  fact  of  his  not 
answering  letters  charging  the  promise  is  not,  Wiedeman  v.  Walpole  (1891), 
2  Q.B.  534.  Evidence  sufficient  to  make  out  a  promise  is  not  required,  but 
evidence  which  supports  or  strengthens  the  plaintiff's  evidence^  thatapromise 
was  made,  Costello  v.  Hunter  (1886),  12  O.R.  333.  Conduct  of  the  parties 
from  which  before  the  passing  of  the  section  a  promise  to  marry  might  have 
been  inferred  is  sufficient  corroboration,  Yarwood  v.  Hart  (1888),  6  O.R.  23. 
Where  the  date  of  the  promise  is  material  it  is  not  necessary  that  the  corrob- 
boration  should  extend  thereto,  so  long  as  it  is  not  inconsistent  with  the 
promise  at  the  date  alleged  by  the  plaintiff;  Smith  v.  Jamieson  (1889),  17  O.R. 
626. 


Proceedings  in  consequence  of  Adultery.  The  Imperial  equivalent  for  s.  7  is 
&  33  V.  c.  68,  s.  3.  The  proviso  in  that  section  differs  from  that  in  s.  7  by  pro- 
viding "  that  no  witness  in  any  proceeding  whether  a  party  to  the  suit  or  not 
shall  be  liable,"  etc.,  instead  of  "  that  in  such  a  case  the  husband  or  wife  if 
competent  only  under  and  by  virtue  of  this  Act,  shall  not  be  liable,"  etc. 


It 

will  be  observed  that  the  section  does  not  make  any  person  compellable  to  give 
evidence.  There  are"  no  reported  cases  as  to  the  effect  of  the  difference 
Between  this  section  and  that  in  the  Imperial  Act.  It  may  be  that  a  party  to 
the  suit  who  tenders  himself  as  a  witness  may  be  asked  any  question  while  the 
husband  or  wife  of  such  party  would  not  be  so  liable. 

Although  the  section  says  the  witness  shall  not  be  liable  to  be  asked  any  ques- 
tion tending  to  show  that  he  or  she  has  been  guilty  of  adultery,  it  means  that  on 
it  being  proposed  to  put  questions  of  that  kind  he  or  she  may  claim  the  pro- 
tection of  the  Statute  and  say  that  he  or  she  is  not  desirous  of  being  interro 
gated  on  the  subject,  when  it  is  the  duty  of  the  Judge  to  refuse  to  allow  any 
of  such  questions  to  be  put.  The  privilege  must,  however,  be  claimed  by  the 
witness,  not  by  counsel,  HebblethWaite  v.  Hebblethwaite  (1869),  L.R.  2  P.  & 
D.  29.  When  the  Statute  applies  no  question  tending  to  show  that  the  wit- 
ness has  been  guilty  of  adultery  will  be  allowed  if  protection  is  claimed,  Bab- 
bage  v.  Babbage  (1870),  L.R.  2  P.  &  D.  222.  A  witness,  however,  who  denies 
the  truth  of  some  of  the  charges  on  cross-examination  is  bound  to  answer 
questions  respecting  all  the  charges  contained  in  the  pleadings,  Brown  v.  Brown 
(1874).  L.R.  3  P.  &  D.  198.  Where  the  legitimacy  of  children  born  in  wedlock 
is  in  question,  the  section  does  not  permit  the  evidence  of  the  husband  to  prove 
non-access  to  the  wife  to  be  received,  Guardians  of  Nottingham  v.  Tomkinson 
-(1879),  4  C.P.D.  343  ;  Burnaby  v.  Baillie  (1889),  42  Ch.D.  282. 

In  an  action  of  criminal  conversation  the  husband  has  no  right  to  examine 
the  wife  for  discovery,  Murray  v.  Brown  (1894),  16  P.R.  125. 

The  evidence  of  one  witness  by  confession  of  loose  character,  is  not  sufficient 
to  prove  adultery  unless  corroborated,  Aldrich  v.  Aldrich  (1891),  21  O.R.  447. 

$.  Communications  during  Marriage.  The  Act  protects  all  communications,  not 
merely  those  which  are  confidential ;  but  it  does  not  protect  communications 
before  marriage:  O'Connor  v.  Majoribanks  (1842),  4  M.  &  Gr.  435,  and  thj? 
privilege  lasts  after  dissolution  of  the  marriage  or  the  death  of  one  of  the 
parties  ;  Monroe  v.  Twistleton  (1802),  2  Peake  Add.  Ca.  219  ;  Aveson  v.  Kin- 
naird~~~(1805),  6  East  188,  8  R.R.  445.  A  witness  who  is  making  the  pro- 
tected disclosures,  may  refuse  to  disclose  anything  further  at  any  time  during 
his  examination  ;  Connelly  v.  Murrell  (1891),  14  P.R.  187,  270. 

?  .  Evidence  on  Prosecutions.  Prior  to  1892  the  words  "  not  being  a  crime'1 
were  contained  in  the  section  similar  to  s.  9,  and  where  the  evidence  of  a 
defendant  was  received  in  a  prosecution  under  a  Municipal  By-law  the  con- 
viction_was  quashed,  R.  v.  Hart  (1891),  20  O.R.  611  ;  R.  v.  Becker  (1891),  20 
O.R.  676.  The  elision  of  those  words  now  makes  a  defendant  competent  and 
compellable  in  all  prosecutions  for  violation  of  provincial  acts. 
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t&  Actionslby  or  against  Representatives.  Material  evidence  is  any  thing  material 
to  the  issue  ;  McDonald  v.  McKinnon  (1878),  26  Gr.  12:  it  may  be  either 
direct  or  circumstantial ;  Green  v.  McLeod  (1896),  23  A.R.  676.  Anything 
which  helps  the  judicial  mind  to  believe  one  or  more  of  the  material  state- 
ments is  sufficient  corroboration  and  it  is  not  necessary  that  the  case  should 
be  wholly  proved  by  independent  testimony  ;  Parker  v.  Parker  (1881),  32  C.P. 
113  ;  Radford  v.  Macdonald  (1887),  18  A.  R.  167  ;  Watson  v.  Bradshaw  (1881), 

6  A.  R.  666.     The  evidence  of  executors  that  at  the  time  notes  came  into  their 
possession  they  bore  endorsements  of  payments  made  to  the  testator,  does 
not  require  corroboration  not  being  in  respect  of  a  matter  occurring  before  the 
death  of  the  deceased ;  Staebler  v.    Zimmerman  (1894),   21  A.R.  266.     Each 
joint  debtor  of  a  deceased  is  an  opposite  or  interested  party  in  the  same  kind, 
and  they  constitute  together  an  opposite  or  interested  party  within  section 
10,  and  the  evidence  of  one  is  not  sufficiently  corroborated  by  the  other,  Tay- 
lor v.  Regis  (1895),  26  O.R.   483.      Where  each  item  of  a  claim  against  the 
estate  of  a  deceased  person  is  an  independent  transaction  some  corroboration 
must  be  adduced  as  to  each;  Cook  v.   Grant  (1882),   32  C.P.   511;  Re  Ross 
(1881),  29  Gr.  385.     Executors  who  in  good  faith  compromise  a  claim  against 
the  estate  need  not  adduce  corroborative  evidence  in  support  of  the  claim  on 
passing  their  accounts  ;  re  Robbins  (1876),  23  Gr.  162.       See  also  Halleran  v. 
Moon  (1881),  28  Gr.  319  ;  Cole  v.  Manning  (1877),  2  Q.B.D.  611. 

What  is  not  Corroboration.  Evidence  which  is  consistent  with  two  opposite 
views  is  not  corroborative  of  either  ;  Re  Finch,  Finch  v.  Finch  (1883),  23  Ch.  D. 
267;  Tucker  v.  McMahon  (1886),  11  O.R.  718.  Where  a  husband  received  money 
from  his  wife,  and  there  was  no  evidence  but  her  own  that  it  was  received  by 
way  of  loan,  her  claim  against  his  estate  was  disallowed ;  Re  Laws,  Laws  v. 
Laws  (1881),  28  Gr.  382.  See  also  Burn  v.  Burn  (1885),  8  O.R.  237,  253. 

Corroboration  not  Required.  Where  a  creditor  assigned  his  debt,  to  the1 
plaintiff  who  sued  the  debtor's  executors,  the  original  creditor's  evidence  does 
not  require  corroboration  ;  Watson  v.  Severn  (1881),  6  A.R.  559. 

/5  Calling  opposite  party  as  a  witness.  Section  16  extends  only  to  cases  in 
which  by  the  same  Act  the  opposite  party  may  be  called  as  a  witness,  JonesV. 
Gallon  (1882),  9  P.R.  290.  A  proper  sum  for  expenses  should  be  tendered 
with  the  notice  under  s.  16,  Street  v.  Faulkner  (1856),  15  U.C.R.  116. 
Parties  resident  out  of  the  jurisdiction  cannot  be  compelled  to  attend  on  notice, 
Patchim  v.  Davis  (1853),  10  U.C.R.  639  ;  Tyre  v.  Wilkes  (1859),  18  U.C.R. 
46.  The  section  does  not  extend  to  corporations.  Dunwick  School  Trustees  v. 
McBeath  (1851),  4  C.P.  228.  On  defendant's  non  appearance  a  verdict  may 
be  entered  for  the  plaintiff,  McWhinney  v.  McQuaid  (1855),  5  C.P.  161 ;  and  no 
attention  will  be  paid  to  his  affidavit  impeaching  the  correctness  of  the  verdict, 
Manning  v.  Mills  (1854),  12  U.C.R.  515  ;  but  it  would  seem  to  be  necessary  to 
call  for  a  party  served  with  notice  at  the  trial,  Pegg  v.  Plank  (1853),  3  C.P. 
396,  and  perhaps  evidence  may  be  received  in  support  of  the  defence  although 
the  defendant  may  not  be  present,  McGann  v.  Keyes  (1854),  12  U.C.R.  429. 
A  defendant  away  from  home  cannot  be  compelled  to  wait  over  for  several 
days  on  payment  of  one  day's  conduct  money.  Bolkow  v.  Foster  (1878), 

7  P.R.  388. 

The  section  authorizes  the  calling  of  the  opposite  party  only  at  the  trial, 
Vardon  v.  Vardon  (1878),  7  P.R.  436.  Where  the  opposite  party  is  called  the 
party  calling  him  is  not  necessarily  concluded  by  his  answers,  Mair  v.  Cully 
(1853),  10  U.C.R.  321;  Scott  v.  Crerar  (1887),  14A.R.,  at  p.  159.  By  non- 
attendance  the  defendant  does  not  admit  the- amount  of  damages,  Robertson  v. 
Ross  (1853),  2  C.P.  193. 

Subpoenas  to  Quebec.  The  opposite  party  may  be  a  witness  within  C.S.C. 
c.  79,  s.  4,  Moffatt  v.  Prentice  (1873),  6  P.R.  33.  When  the  plaintiff  applies 
for  an  order  for  a  subpoena  it  is  necessary  for  him  to  show  that  no  suit  is  pend- 
ing for  the  same  cause  of  action  in  Quebec,  McPherson  v.  McPherson  (1870), 
3  Chy.  Chamb.  58,  but  a  defendant  applying  needjnqt  ;  Daly  v.  Robinson  (1868), 
1  Chy.  Chamb.  271.  ^Tne"^5pTTcati<>ii  for  the  order  may  be  made  to  the  Master  in 
Chambers  or  a  Local  Judge,  Moffatt  v.  Prentice  (1873),  6  P.R.  33,  and  the 
order  will  be  made  ex  parte  and  absolute  in  the  first  instance  ;  Redman  v. 
Broers  (1855),  4  W.R.  24  ;  but  the  affidavit  should  shew  what  the  witness  is 
to  prove  or  some  reasonable  grounds  for  bringing  him,  Allen  v.  Hamilton  (1867), 
L.  R.  2  C.  P.  30.  The  subpoena  must  shew  it  was  issued  pursuant  to  an  order  or 
the  party  served  cannot  be  punished  for  disobedience,  Re  Darling  (1877),  39 
U.C.R.  339. 
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It  is  doubtful  whether  the  power  to  issue  subpoenas  to  Quebec  applies  to 
arbitrations.  In  Elliott  v.  Queen  City  Assce.  Co.  (1873),  6  P.R.  30,  it  was 
held  that  the  power  existed  when  the  submission  had  been  made  a  rule  of 
Court,  but  in  Hall  v.  Brand  (1883),  12  Q.B.D.  39,  where  an  order  had  been 
made  in  an  action  referring  the  cause  "and  all  matters  in  difference  "  to  an 
arbitrator,  the  arbitration  was  not  a  trial  within  17  &  18  V.  c.  34,  s.  1  (Imperial), 
which  is  substantially  the  same  as  C.S.C.  c.  79,  s.  4. 

1 1  Contradictory  written  statements.  When  a  document  is  put  into  the  hands 
of  a  witness  under  cross-examination  merely  to  prove  the  signature  or  identity 
or  general  nature  of  it,  the  opposite  party  is  not  entitled  to  immediate  inspec- 
tion of  it,  except  sufficiently  to  enable  him  to  re-examine  about  the  writing 
and  also  to  identify  the  writing  in  case  it  should  afterwards  be  put  in  evidence; 
he  may  not  read  the  document  through  or  comment  upon  its  contents  until  ^jt 
is  put  in  by  the  other  side,  nor  does  it  till  then  become  evidence  in  the  cause, 
but  if  any  question  be  put  as  to  its  contents  or  any  further  question  be  founded 
on  it  there  will  be  a  right  to  inspect  it,  Roscoe's  N.P.  16th  Ed.  179.  Where 
it  is  intended  to  contradict  an  affidavit  by  a  written  document  it  is  necessary 
that  the  party  making  the  affidavit  be  cross-examined  upon  it  to  give  him  an 
opportunity  of  explaining  it,  otherwise  the  document  cannot  be  received, 
Hemming  v.  Maddick  (1872),  L.R.  7  Ch.  395.  The  contradictory  statements 
may  be  contained  in  a  series  of  documents  of  which  no  one  by  itself  is  sufficient, 
Jackson  v.  Thomason  (1861),  1  B.  &  S.  745.  A  statement  taken  down  by  a 
solicitor  in  the  presence  of  a  witness  is  not  a  written  statement  within  s.  17, 
Amstell  v.  Alexander  (1867),  16  L.T.  830.  A  party  cannot  contradict  his  own 

(witness  by  previous  written  statements,   Ryberg  v.    Rvberg  (1863),  32  L.  J. 
Mag.  Cas.  112. 

p  Contradictory  Oral  Statements.  It  is  not  enough  to  ask  a  witness  whom  it  is 
proposed  to  contradict  whether  he  ever  made  a  statement — the  time,  place  and 
person  involved  in  the  supposed  contradiction  should  be  indicated  ;  Angus  v. 
Smith  (1829)  M.  &  M.  474.  A  witness  cannot  be  cross-examined  for  the 
purpose  of  contradicting  him  on  matters  irrelevant  to  the  issue  ;  Ex  Parte 
Palmer  (1832)  1  Deac.  &  C.  372  ;  Ex  Parte  Arnsby  (1833)  2  Deac.  &  C- 
213  ;  Goddard  v.  Parr  (1854)  3  W.  R.  633,  and  if  an  irrelevant  question  is  put 
the  answer  is  conclusive  ;  Attg.-Gen.  v.  Hitchcock  (1847)  1  Ex.  91  ;  Bank  of 
Hamilton  v.  Isaacs  (1888)  16  0.  R.  450. 

fj    Previous  Conviction.      A    previous    conviction    if    denied   mav   be  proved 
/although  altogetlier  irrelevant ;  Ward  v.   Sinfield   (1880)  43   L.'  T.  253.     A 
certificate  signed  by  a  de  facto  officer  who  by  virtue  of  that  office  has  the 
custody  of  the  records  is  sufficient,  e.g.  a  deputy  clerk  of  the  peace  ;  R.  v. 
Parsons  (1866)  L.  R.  1  C.  C.  24. 

Contradicting  Party's  own  Witnesses.  A  hostile  witness  is  one  who  from  the 
manner  in  which  he  gives  his  evidence  shows  that  he  is  not  desirous  of  telling 
the  truth  to  the  Court ;  Coles  v.  Coles  (1866)  L.  R.  1  P.  &  D.  70.  A  person 
whose  evidence  turns  out  to  be  unfavorable  to  the  party  calling  him,  is  not  there- 
fore an  "  adverse  witness  "  he  must  in  the  opinion  of  t^eJudggbe  adverse  in  the 
sense  of  shewing  a  hostile  mind  ;  Greenough  v.  EccleTn8o9?  5  C.  13.  N.  R.  786. 
The  discretion  ot  the  Judge  *aT  the  trial  is  absolute  and  cannot  be  reviewed  ; 
Rice  v.  Howard  (1886)  16  Q.  B.  D.  681.  Where  a  surgeon  had  given  a  certi- 
ficate  of  serious  injury  to  a  plaintiff,  and  on  being  called  by  him  contradicted 
it  and  alleged  it  to  be  collusively  given,  he  was  allowed  to  be  treated  as  adverse. 
Martin  v.  Traveller's  Insurance  Co.  (1859)  1  F.  &  F.  505  ;  and  where  a  witness 
had  given  a  different  statement  to  the  party's  solicitor  he  was  allowed  to  be 
treated  as  adverse,  but  only  with  a  view  to  discredit  him  generally  ;  Faulkner 
v.  Brine  (1858)  1  F.  &  F.  254  ;  Amstell  v.  Alexander  (1867)  16  L.  T.  830  ; 
but  the  section  is  not  meant  to  apply  to  the  loose  statements  made  with  a  view 
to  prepare  the  evidence  ;  Reed  v.  King  (1858)  30  L.  T.  290.  In  actions  to 
establish  a  will  it  is  necessary  to  prove  due  execution,  by  one  of  the  subscribing 
witnesses.  A  party  calling  such  a  witness  calls  him  by  compulsion  of  law  and 
the  party  calling  him  may  produce  evidence  to  disprove  such  of  the  facts 
stated  by  him  as  are  material  to  the  issue  ;  Coles  v.  Coles  (1866)  L.  R.  1  P. 
&  D.  70.  Although  a  witness  may  disprove  the  case  of  the  party  calling 
him  it  may  nevertheless  be  proved  by  other  witnesses,  such  witnesses  not  being 
called  to  discredit  him  but  to  contradict  him  on  the  material  facts  Ewer  v. 
Ambrose  (1825)  5  D.  &  R.  629  ;  Friedlander  v.  London  Assurance  (1852)  4 
B.  &  Ad.  193.  A  party  calling  an  adverse  litigant  cannot  cross-examine  him 
without  the  leave  of  the  Judge  ;  Price  v.  Manning  (1889)  42  Ch.  D.  372.  If 
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an  examiner  allows  a  witness  to  be  treated  as  hostile  and  the  witness  deems 
himself  unfairly  treated  the  proper  course  is  to  refuse  to  answer  and  to  bring 
the  matter  before  the  Court ;  Ohlsen  v.  Terrero  (1875)  L.  R.  10  Ch.  127. 

Proclamations.  A  cutting  from  the  Official  Gazette  is  not  sufficient  evidence 
R.  v.  Lowe  (1883)  48  L.  T.  768. 

Public  Documents.  A  public  document  is  a  document  that  is  made  for  the 
purpose  of  the  public  making  use  of  it,  especially  where  there  is  a  judical  or 
quasi  judical  duty  to  inquire  ;  Sturla  v.  Freccia  (1880)  5  App.  Gas.  624.  An 
award  of  fence  viewers  is  within  s.  26  ;  Warren  v.  Deslippes  (1874)  33  U.  C.  R. 
59.  Where  a  document — a  petition  to  the  Crown — is  of  such  an  age  that  upon 
production  it  would  prove  itself  a  certified  copy  by  the  Clerk  of  the  Executive 
Council,  is  sufficient  without  proof  of  the  signatures  to  the  document ; 
Montgomery  v.  Graham  (1871)  31  U.  C.  R.  57. 

State  Papers.  The  general  public  interest  must  be  considered  paramount  to 
the  individual  interest  of  a  suitor  in  a  Court  of  Justice  ;  Beatson  v.  Skene 
(1860)  5  H.  &  N.  838.  Formerly  the  question  as  to  whether  the  document 
should  be  produced  or  not  was  determinable  only  by  the  officer  at  the  head  of 
the  department  and  his  judgment  was  conclusive  and  could  not  be  reviewed  by 
the  Court ;  Bradley  v.  Mclntosh  (1884)  5  0.  R.  227.  Now  the  deputy  head  or 
other  officer  who  has  possession  of  the  documents  may  determine  it.  The 
officer  may  decline  to  produce  any  document — a  letter,  or  complaint  to  or 
other  communication  with  the  Government;  Attg. -Gen,  v.  Bryant  (1846)  15 
M.  &  W.  169  ;  Harrison  v.  Bush  (1855)  5  E.  &  B.  344. 

-  Proof  by  Examined  Copy.  S.  29  is  similiar  to  14  and  15  V.  c.  99  s.  14 
(Imperial).  The  first  part  states  the  common  law  rule.  When  a  copy  is  certi- 
fied under  the  section  it  is  admissible  on  mere  production  ;  R.  v.  Weaver 
(1873)  L.  R.  2  C.  C.  85.  If  the  certificate  is  informal  it  may  be  proved  to  be 
an  examined  copy  ;  R.  v.  Mainwaring  (1856)  26  L.  J,,  Mag.  Gas.  10.  Voters 
lists  are  within  the  section  ;  Reed  v.  Lamb  (1860)  6  H.  &  N.  75. 

.?/«  Foreign  Judgments,  A  copy  of  a  judgment  certified  to  be  a  true  copy  under 
the  hand  of  the  Prothonotaries  of  the  Superior  Court  of  Lower  Canada,  and 
the  seal  of  the  Court  was  held  to  be  a  sufficient  exemplification  within  s.  31  ; 
Tilton  v.  McKay  (1874)  24  C.  P.  94;  but  a  copy  of  an  English  Judgment 
certified  by  one  of  the  masters  of  the  Court  and  without  the  seal  of  the  Court 
is  insufficient ;  Hesketh  v.  Ward  (1866)  17  C.  P.  190,  and  where  the  seal  was 
of  the  ''fourteenth"  judical  district  certifying  a  judgment  recovered  in  the 
"  tenth  "  district  the  proof  was  insufficient ;  Junkin  v.  Davis  (1863)  22  U.  C. 
R.,  369,  6  C.  P.  408.  An  ex  parte  order  of  a  foreign  Court  is  an  order  or 
other  judicial  proceeding  ;  Leishman  v.  Cochrane  (1863)  1  Moo.  P.  C.  N. 
S.  315. 

_       ^ 

**'  Notarial  Protest.  A  protest  from  Lower  Canada,  certified  as  a  true  copy 
from  the  notary's  book  is  good  without  any  notarial  seal,  Ross  v  McKindsey 
(1841),  1  U.C.R.  507.  Any  seal  declared  in  the  protest  to  be  the  notary's 
official  seal  is  sufficient ;  Commercial  Bank  v.  Brega  (1867),  17  C.  P.  473.  See 
as  to  affidavitsR.S.O.  c.  175,  s.  8. 

Division  Court  Judgment.  A  judgment  in  a  Division  Court  is  properly 
proved  by  a  certified  copy  of  the  entries  in  the  procedure  book,  under  s.  45  of 
the  Division  Courts  Act  ;  R.  v.  Rowland  (1858),  1  F.  &  F.  72. 

2  J     Affidavits  made  out  of  Ontario.     An  affidavit  .not  signed  by  the  deponent 
'   may  be  received  if  the  jurat  shows  that  it  was  sworn  before  an  authorized  per- 
son ;  Re  Howard  (1874),  L.R.  9  C.P.  347. 

T!     Proof  of  Wills.     A  probate  is  evidence  of  the  testator's  death,  as  well  as  of 
the  will  ;  Davis  v.  Van  Norman  (1870),  30  U.C.R.  437.     The  absence  of  the 
notice  required  by  s.  41  creates  only  a  tec.hm'na.1  djffip^lt^  and  if  not  given  the 
Court  may  properly,  and  would  adjourn  the  trial  to  give  an  opportunity  to 
remove  the  difficulty;  Hilliard  v.  Eiffe(1874),   L.R.   7    H.L.  39.     The  notice 
once  given  is  available  at  any  trial  of  the  action  ;  Wilson  v.  Baird  (1868)   19 
C.P.  98.     If  no  notice  of  disputing  the  validity  of  the  will  is  given,  but  on  the 
probate  being  produced  the  will  does  not  appear  to  be   duly  executed,  the] 
Court  will  give  liberty  to  adduce  further  evidence  to  show  its  due  execution  ;| 
Stewart  v.  Lees  (1876),  24  Gr.  433.     The  words   "sufficient  evidence"  havej 
not  the  same  meaning  as  ' '  conclusive  evidence. "     They  mean  that  the  probate  I 
G 
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without  more  will  be  admissible  evidence  of  the  will  and  its  contents  as  to 
realty  and  will  be  prima  facie  evidence  of  the  validity  of  the  will  and  the  com- 
petence of  the  testator ;  in  other  words  the  probate  alone  will  be  sufficient  evi- 
dence to  go  to  the  iurv  of  a  devise  of  realty,  but  there  is  nothing  to  prevent 


rv  of  a  devise  of  realty,  but  there  is  nothing 
nowing  by  evidence  that  the  will  is  not  valia  < 


the  other  side  from  snowing  by  evidence  that  the  will  is  not  valid  or  tha 


the 


testator    was    not    competent;    Barraclough   v.    Ureenough   (1867),    L. 
'"  B.  612. 


The  words  ' '  Her  Majesty's  possessions  out  of  Ontario  "  in  s.  43  include 
England  ;  Coltman  v.  Brown  (1859),  16  U.C.R.  133. 

Registered  Instruments.  An  original  duplicate  endorsed  with  a  certificate 
of  registration  is  evidenceboth  of  registration  and  execution  ;  Canada  Per- 
manent v.  Page  (1879),  30  C.P.  1.  A  certified  copy  is  sufficient  evidence 
when  notice  is  given.  If  flo  notice  is  given  it  would  seem  to  be  necessary  to 
prove  the  execution  of  thej  original.  See  R.  S.O.  c.  136,  s.  56. 

Suits  before  Foreign  Tribunals.  Concurrent  Dominion  Legislation  with 
reference  to  the  examination  of  witnesses  in  suits  before  foreign  tribunals  will 
be  found  in  R.S.C.  c.  140  ;  but  the  right  of  the  province  to  legislate  upon  the 
subject  was  declared  in  re  Wetherell  v.  Jones  (1887),  4  O.R.  713. 

^J'  Actions  with  British  Residents.  Section  53  was  enacted  to  virtually  repeal 
the  Statute  of  5  Geo.  II  c.  7  and  5  &  6  Will.  IV  c.  62,  authorizing  evidence  in 
suits  with  residents  of  Great  Britain  to  be  given  by  affidavit  ;  see  Smith  v. 
McGowan  (1854),  11  U.C.R.  399;  12  U.C.R.  270;  Gabriel  v.  Derbyshire 
(1851),  1  C.P.  422. 

*>  Y.  Attesting  witnesses—when  necessary.  The  following  are  documents  to  the 
validity  of  which  attestation  is  necessary  :  ( 1 )  Deeds  under  powers,  see  R.  S.  0. 
c.  119,  s.  18.  (2)  Wills,  see  R.S.O.  c.  128,  s.  13.  (3)  Warrants  of  attorney 
a,nd  cognovits.  see~C.R  601.  In  these  cases  the  attesting  witness  must  prove 
the  document,  or  if  he  is  dead  or  cannot  be  found,  his  handwriting  must  be 
proved  ;  see  Roscoe's  N.P.  16th  Ed.  130,  et  xeq.;  but  all  the  witnesses  must  be 
accounted  for  ;  Doe  d.  McDonald  v.  Twigg  (1849),  5  U.C.R.  167. 

£  5  Comparison  of  Disputed  Writings.  An  irrelevant  document  may  be  intro- 
duced in  evidence  under  s.  55^;  Birch  v.  Kidgway~[l858),  1  F.  &  F.  270 ;  Cres- 
well  v.  Jackson  (i860),  2  F  &  F.  24  :  but  if  any  question  arises  as  to  its 

fenuineness  it  mu8t_b_edecided  by  the  Judge :  Bartlett  v.  Smith  (1843),  11 
r~&  W7  48IT Where  the~question  is  as  to  the  handwriting  of  a  witness  and 
the  witness  in  cross-examination  is  induced  to  write,  his  writing  may  be  used 
for  comparison  ;  Cobbett  v.  Kilminster  (1865),  4  F.  &  F.  490.  Evidence  ad- 
mitted on  the  comparison  of  handwriting  should  be  treated  as  applicable  to 
the  case  generally  when  it  properly  applies  to  it  ;  Royal  Canadian  Bank  v. 
Brown  (1868),  27  U.C.R.  41. 

Impounding  Documents.  Before  a  document  can  be  impounded  it  must  be 
put  in  evidence  ;  R.  v.  Clifford  (1824),  1  C.  &  P.  521,  but  application  must  be 
made  during  the  trial;  Borton  v.  Ockford  (1836),  7  C.  &  P.  547.  Copies  of 
impounded  documents  cannot  be  taken  ;  Re  Solicitor  (1891),  65  L.T.  584. 
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THE  CANADA  EVIDENCE  ACT. 

56  Victoria,  chapter  31,  as  amended  by  61  Victoria, 
chapter  53  (Dominion). 

HER  MAJESTY,  by  and  with  the  advice  and  consent  of 
the  Senate  and  House  of   Conor  ons  of  Canada,  enacts 
as  follows : — 

1.  This  Act  may  be  cited  as  The  Canada  Evidence  Act,  Short  title. 
1893. 

2.  This  Act  shall  apply  to  all  criminal  proceedings,  and  to  Application, 
all  civil  proceedings  and  other  matters  whatsoever  respecting 

which   the   Parliament   of   Canada   has  jurisdiction   in   this 
behalf. 

WITNESSES. 

3.  A  person  shall  not  be  incompetent  to  give  evidence  by  No  incorapet- 
reason  of  interest  or  crime.  ency  from 


crime  or 
interest. 


4.  Every  person  charged  with  an  offence,  and  the  wife  or  Competency 
husband,  as  the  case  may  be,  of  the  person  so  charged,  shall  of  accusedand 
be  a  competent  witness,  whether   the  person  so  charged  is  ?f  T1*6  and 

,  •    •    ,  i  .,i  ,  i  J  -r»     &  .  ,     ,    husband. 

charged  solely  or  jointly  with  any  other  person.     Provided,  p 
however,  that  no  husband  shall  be  competent  to  disclose  any  to  communi- 
communication  made  to  him  by  his  wife  during  their  marriage,  cations  dur- 
and  no  wife  shall  be  competent  to  disclose  any  communication  mg  mamage. 
made  to  her  by  her  husband  during  their  marriage.  1*60 

2.  The  failure  of  the  person  charged,  or  of  the  wife  or 
husband  of  such  person,  to  testify,  shall  not  be  made  the  sub- 
ject of  comment  by  the  Judge  or  by  counsel  for  the  prosecu- 
tion in  addressing  the  jury. 

5.  No  witness  shall  be  excused  from  answering  any  ques-  Incrimin- 
tion  upon  the  ground  that  the  answer  to  such  question  may  atin£ 
tend  to  criminate  him,  or  may  tend  to  establish  his  liability  to  a 

a  civil  proceeding  at  the  instance  of  the  Crown   or  of  any 

person  ;  provided,  however,  that  if  with  respect  to  any  ques-  _ 

tion  the  witness  objects  to  answer  upon  the  ground  that  his 

answer  may  tend  to  criminate  him  or  may  tend  to  establish     '     ^ 

his  liability   to    a  civil  proceeding    at   the   instance   of  the 

Crown  or  of  any  person,  and,  if  but  for  this  section  the  wit- 

ness would  therefore  have  been  excused  from  answering  such      0  J{+     *^    M 

question,  then,  although  the  witness   shall  be    compelled    to  */ 

answer,  yet  the  answer  so  given  shall  not  be  used  or  receiv- 

able in  evidence  against  him   in   any   criminal   trial  or  other 


a 


L 
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Evidence  of 
mute. 


criminal  proceeding  against  him  thereafter  taking  place  other 
than  a*  prosecution  for  perjury  in  giving  such  evidence. 
61  Viet.  chap.  53,  s.  1. 

6.  A  witness  who  is  unable  to  speak,  may  give  his  evidence 
in  any  other  other  manner  in  which  he  can  make  it  intelligible. 


Judicial 
notice  to  be 
taken  of  Im- 
perial Stat- 
utes, &c. 


Proof  of  pro- 
clamations, 
&c. ,  of  Gover 
nor-General, 
&c. 


Canada 
Gazette,  &c. 


Copy  printed 
by  Queen's 
printer. 

Copy  or 
extract  duly 
certified. 


77  Judicial  notice  shall  be  taken  of  all  Acts  of  the  Imperial 
Parliament,  of  all  ordinances  made  by  the  Governor  in  Coun- 
cil, or  the  Lieutenant-Go  vernor  in  Council  of  any  province  or 
colony,  which,  or  some  portion  of  which,  now  forms  or  here- 
after may  form  part  of  Canada,  and  of  all  the  Acfcs  of  the 
legislature  of  any  province  or  colony,  whether  re-enacted 
before  or  after  the  passing  of  The  British  North  America  Act, 
1867. 

8.  Evidence  of  any  proclamation,  order,  regulation  or 
appointment,  made  or  issued  by  the  Governor-  General  or  by 
the  Governor  in  Council,  or  by  or  under  the  authority  of  any 
minister  or  head  of  any  department  of  the  Government  of 
Canada,  may  be  given  in  all  or  any  of  the  modes  hereinafter 
mentioned,  that  is  to  say  :  — 

(a)  By  the  production  of  a  copy  of  the  Canada  Gazette  or 
a  volume  of  the  Acts  of  the  Parliament  of  Canada  purporting 
to  contain  a  copy  of  such  proclamation,  order,  regulation  or 
appointment,  or  a  notice  thereof  ; 

(b)  By  the  production  of  a  copy  of  such  proclamation,  order, 
regulation  or  appointment,  purporting  to  be  printed  by  the 
Queen's  printer  for  Canada  ;  and 

(c)  By  the  production   in   the  case  of  any  proclamation 
order,   regulation   or    appointment   made    or   issued   by   the 
Governor-General  or  by  the  Governor  in  Council,  of  a  copy  or 
extract  purporting  to  be  certified  to  be  true  by  the  clerk,  or 
assistant   or  acting  clerk   of  the  Queen's  Privy   Council  for 
Canada,  —  and  in  the  case  of  any  order,  regulation  or  appoint- 
ment made  or  issued  by  or  under  the  authority  of  any  such 
minister  or  head  of  a  department,  by  the  production  of  a  copy 
or  extract  purporting  to  be  certified  to  be  true  by  the  minister, 
or  by  his  deputy  or  acting  deputy,  or  by  the  secretary  or  act- 
ing secretary  of  the  department  over  which  he  presides. 


Proof  of 
proclama- 
tions, &c., 
of  Lieuten- 
ant-Govor- 
nor,  &c. 


or 


9.  Evidence  oi  any  proclamation,  order,  regulation 
appointment  made  or  issued  by  the  Lieu  tenant- Governor  or 
Lieutenant- Governor  in  Council  of  any  province,  or  by  or 
under  the  authority  of  any  member  of  the  *  xecutive  Council, 
being  the  head  of  any  department  of  the  Government  of  the 
province,  may  be  given  in  all  or  any  of  the  modes  hereinafter 
mentioned,  that  is  to  say  : — 

Official  (a)  By  the  production  of  a  copy  of  the  Official  Gazette  for 

Gazette,  &c.    the  province  purporting  to  contain  a  copy  of  such  proclama- 
tion, order,  regulation  or  appointment,  or  a  notice  thereof ; 
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(6)  By  the  production  of  a  copy  of  such  proclamation,  order,  Copy  printed 
regulation  or  appointment  purporting  to  be  printed  by  the  by  Govern- 

~  <=•  £•  ,          .   J       F         ,  &  f  merit  printer. 

Government  or  Queen  s  printer  tor  the  province  ; 

(c)  By  the  production  of  a  copy  or  extract  of  such  proclama-  Copy  of 
tion,  order,  regulation  or  appointment  purporting  to  be  certi- 
fied  to  be  true  by  the  clerk  or  assistant,  or  acting  clerk  of  the 
Executive  Council,  or  by  the  head  of  any  department  of  the 
Government  of  the  province,  or  by  his  deputy  or  acting 
deputy,  as  the  case  may  be. 


.  Evidence  of  any  proceeding  or  record  whatsoever  of  ,  Proof  of  judi- 
in,  or  before  any  court  in  the  United  Kingdom,  or  the  Sup-  °ntsp&°cce< 
reme  or  Exchequer  Courts  of  Canada,  or  any  court,  or  before 
any  justice  of  the  peace  or  any  coroner  in  any  province  of 
Canada,  or  any  court  in  any  British  colony  or  possession,  or 
any  court  of  record  of  the  United  States  of  America,  or  of  any 
state  of  the  United  States  of  America,  or  of  any  other  foreign 
canary,  may  be  made  in  any  action  or  proceeding  by  an 
exemplification  or  certified  copy  thereof,  purporting  to  be 
under  the  seal  of  such  court,  or  under  the  hand  or  seal  of  such 
justice  or  coroner,  as  the  case  may  be,  without  any  proof  of 
the  authenticity  of  such  seal  or  of  the  signature  of  such  justice 
or  coroner,  or  other  proof  whatever  ;  and  if  any  such  court, 
justice  or  coroner  has  no  seal,  or  so  certifies,  then  by  a  copy 
purporting  to  be  certified  under  the  signature  of  a  judge  or 
presiding  magistrate  of  such  court,  or  of  such  justice  or 
coroner,  without  any  proof  of  the  authenticity  of  such  signa- 
ture or  other  proof  whatsoever. 

11.  Imperial   proclamations,    Orders  in    Council,   treaties,  proof  of  Im- 
orders,  warrants,   licenses,  certificates,   rules,   regulations,  or  perial  Acts, 
other  Imperial  official  records,  acts  or  documents  maybe  proved  etc- 
(a)  in  the  same  manner  as  the  same  may  from  time  to  time  be 
provable  in  any  court  in  England,  or  (b)  by  the  production  of 
a  copy  of  the  Canada  Gazette,  or  a  volume  of  the  Acts  of  the 
Parliament  of  Canada  purporting  to  contain  a  copy  of  the  same 
or  a  notice  thereof,  or  (c)  by  the  production  of  a  copy  thereof, 
purporting  to  be  printed  by  the  Queen's  Printer  for  Canada. 


In  every  case  in  which  the  original  record  could   beproofofoffi- 
received  in  evidence,  a  copy  of  any  official  or  public  document  cial  or  publi 
of  Canada  or  of  any  province,  purporting  to  be  certified  under  documents- 
the  hand  of  the  proper  officer  or  person  in  whose  custody  such 
official  or  public  document  is  placed,  or  a  copy  of  a  document, 
by-law,  rule,  regulation  or  proceeding,  or  a  copy  of  any  entry 
in  any  register  or  other  book  of  any  municipal  or  other  cor- 
poration, created  by  charter  or  statute  of  Canada  or  any  pro- 
vince, purporting  to  be  certified  under  the  seal  of  the  corpora- 
tion, and  the  hand  of  the  presiding  officer,  clerk  or  secretary 
thereof,  shall  be  receivable  in  evidence  without  proof  of  the 
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seal  of  the  corporation,  or  of  the  signature  or  of  the  official 
character  of  the  person  or  persons  appearing  to  have  signed 
the  same,  and  without  further  proof  thereof. 

Copies  of          ^13.  Where  a  book  or  other  document  is  of  so  public  a  nature 

public  books   ag  £o  i^  aclmissik}e  in  evidence  on  its  mere  production  from  the 

admissible  in  proper  custody,  and  no  other  statute  exists  which  renders  its 

evidence.        contents  provable  by  means  of  a  copy,  a  copy  thereof  or  extract 

therefrom  shall  be  admissible  in  evidence  in  any  court  of  jus- 

tice or  before  a  person  having,  by  law  or  by  consent  of  parties, 

authority  to  hear,  receive  and  examine  evidence,  provided  it  is 

proved  that  it  is  a  copy  or  extract  purporting  to  be  certified 

to  be  true  by  the  officer  to  whose  custody  the  original  has  been 

entrusted. 

Proof  of  14.  No  proof  shall  be  required  of  the  handwriting  or  official 

handwriting,  position  of  any  person  certifying,  in  pursuance  of  this  Act,  to 

quis'ite.  the  truth  of  any  copy  of  or  extract  from  any  proclamation, 

order,  regulation,  appointment,  book  or  other  document  ;  and 

any  such  copy  or  extract  may  be  in  print  or  in  writing,  or 

partly  in  print,  and  partly  in  writing. 

Order  signed       15.  Any  order  in  writing,  signed  by  the  Secretary  of  State 
of  State6  ary    °^  Canada,  and  purporting  to  be  written  by  command  of  the 

Governor-  General,  shall  be  received  in  evidence  as  the  order  of 

the  Governor-General. 

Copies  of  16.  All  copies  of  official  and  other  notices,  advertisements 

notices,  etc.  ,  and  documents  printed  in  the  Canada  Gazette  shall  be  prima 
Gazette*.  *        facie  evidence  of  the  originals,  and  the  contents  thereof. 


Copies  of  1  7.  A  copy  of  any  entry  in  any  book  kept  in  any  department 

book^of'Gov-  °^  ^e  G°vernmeilt'  of  Canada,  shall  be  received  as  evidence  of 

ernment  de-    such  entry  and  of  the  matters,  transactions  and  accounts  therein 

payments.      recorded,  if  it  is  proved  by  the  oath  or  affidavit  of  an  officer 

of  such  department  that  such  book  was,  at  the  time  of  the 

making  of  the  entry,  one  of  the  ordinary  books  kept  in  such 

department,  that  the  entry  was  made  in  the  usual  and  ordinary 

course  of  business  of  such  department,  and  that  such  copy  is  a 

true  copy  thereof. 


Proof  of 
notarial  acts 
in  Quebec. 


18.  Any  document  purporting  to  be  a  copy  of  a,  notarial 
act  or  instrument  made,  filed  or  enregistered  in  the  Province 
of  Quebec,  and  to  be  certified  by  a  notary  or  prothonotrtry  to 
be  a  true  copy  of  the  original  in  his  possession  as  such  notary 
or  prothonotary,  shall  be  received  in  evidence  in  the  place  and 
stead  of  the  original,  and  shall  have  the  same  force  and  effect 
as  the  original  would  have  if  produced  and  proved  ;  Provided, 
that  it  may  be  proved  in  rebuttal  that  there  is  no  such  original, 
or  that  the  copy  is  not  a  true  copy  of  the  original  in  some 
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material  particular,  or  that  the  original  is  not  an  instrument 
of  such  nature  as  may  by  the  law  of  the  Province  of  Quebec 
be  taken  before  a  notary  or  be  filed,  enrolled  or  enregistered 
by  a  notary  in  the  said  province. 

19.  No  copy  of  any  book  or  other  document  as  provided  in  Notices  to  be 
sections  ten,  twelve,  thirteen,  fourteen,  seventeen  and  eighteen  8lven  to  ad- 
of  this  Act,  shall  be  received  in  evidence  upon  any  trial  unless  v 

the  party  intending  to  produce  the  same  has  before  the  trial 
given  to  the  party  against  whom  it  is  intended  to  be  produced 
reasonable  notice  of  such  intention.  The  reasonableness  of  the 
notice  shall  be  determined  by  the  court  or  judge,  but  the  notice 
shall  not  in  any  case  be  less  than  ten  days. 

20.  The  provisions  of  this  Act  shall  be  deemed  to  be  in  Construction 
addition  to  and  not  in  derogation  of  any  powers  of  proving  of  this  Act- 
documents  given  by  any  existing  statute  or  existing  at  law. 


.  In  all  proceedings  over  which  the  Parliament  of  Canada  Application 
has  legislative  authority,  the  laws  of  evidence  in  force  in  the  ifws  oTevi- 
province  in  which  such  proceedings  are  taken,  including  the  dence. 
laws  of  proof  of  service  of  any  warrant,  summons,  subpoena  or 
other  document,  shall,  subject  to  the  provisions  of  this  and 
other  Acts  of  the  Parliament  of  Canada,  apply  to  such  proceed- 
ings. 

Oaths  and  Affirmations. 

22.  Every  Court  and  Judge,  and  every  person  having,  by  Who  may 
law  or  consent  of  parties,  authority  to  hear  and  receive  evi-  administer 
dence  shall  have  power  to  administer  an  oath  to  every  witness  oaths- 
who  is  legally  called  to  give  evidence  before  that  court,  judge 

or  person. 

23.  If  a  person  called  or  desiring  to  give  evidence,  objects,  Affirmation  of 
on  grounds  of  conscientious  scruples,  to  take  an  oath  or  is  witnesses  in- 
objected  to  as  incompetent  to  take  an  oath,  such  person  may  8  <p 

make  the  following  affirmation  :  —  &Oo  J3. 

"  I  solemnly  affirm  that  the  evidence  to  be  given  by  me  shall 
be  the  truth,  the  whole  truth,  and  nothing  but  the  truth." 

And  upon  the  person  making  such  somemn  affirmation,  his 
evidence  shall  be  taken  and  have  the  same  effect  as  if  taken 
under  oath,. 

24:.  If  a  person  required  or  desiring  to  make  an  affidavit  or  Affirmation 
deposition  in  a  proceeding  or  on  an  occasion  whereon  or  touch-  instead  of 
ing  a  matter  respecting  which  an  oath  is  required  or  is  lawful,  oatl1-  ^ 
whether  on  taking  office  or  otherwise,  refuses  or  is  unwilling  6/    AZ0  O 
to  be  sworn  on  grounds  of  conscientious  scruples,  the  Court  or/ 
Judge,  or  other  officer  or  person  qualified  to  take  affidavits  or 
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Perjury. 


ence  ot 


Corrobora- 
4-  tion  required. 


depositions,  shall  permit  such  person  instead  of  being  sworn 
to  make  his  solemn  affirmation  in  the  words  following,  viz., 
"  I,  A.  B  ,  do  solemnly  affirm,"  etc.,  which  solemn  affirmation 
shall  be  of  the  same  force  and  effect  as  if  such  person  had 
taken  an  oath  in  the  usual  form. 

2.  Any  witness  whose  evidence  is  admitted  or  who  makes 
an  affirmation  under  this  or  the  next  preceding  section  shall 
be  liable  to  indictment  and  punishment  for  perjury  in  all 
respects  as  if  he  had  been  sworn. 

35.  In  any  legal  proceeding  where  a  child  of  tender  years 
is  tendered  as  a  witness,  and  such  child  does  not,  in  the  opinion 
of  the  Judge,  Justice  or  other  presiding  officer,  understand  the 
nature  of  an  oath,  the  evidence  of  such  child  may  be  received 
though  not  given  upon  oath,  if,  in  the  opinion  of  the  Judge, 
Justice  or  other  presiding  officer,  as  the  case  may  be,  such 
child  is  possessed  of  sufficient  intelligence  to  justify  the  recep- 
tion of  the  evidence,  and  understands  the  duty  of  speaking  t^he 
truth. 

2.  But  no  case  shall  be  decided  upon  such  evidence  alone, 
and  such  evidence  must  be  corroborated  by  some  other  material 
evidence. 


STATUTORY   DECLARATIONS. 


Solemn  de- 
claration. 


Affidavits 
required  by 
insurance 
companies. 


Repeal. 


Commence- 
ment of  Act. 


26.  Any  Judge,  notary  public,  Justice  of  the  Peace,  Police 
or    Stipendiary   Magistrate,    recorder,    mayor,    commissioner 
authorized  to  take  affidavits  to  be  used  either  in  the  Provincial 
or  Dominion  Courts,  or  any  other  functionary  authorized  by 
law    to    administer   an   oath  in  any  matter,  may  receive  the 
solemn  declaration  of  any  person  voluntarily  making  the  same 
before  him,  in  the  form  of  Schedule  A  to  this  Act,  in  attesta- 
tion of  the  execution  of  any  writing,  deed  or  instrument,  or  of 
the  truth  of  any  fact  or  of  any  account  rendered  in  writing. 

27.  Any  affidavit,  affirmation  or  declaration  required  by  any 
insurance  company  authorized  by  law  to  do  business  in  Can- 
ada, in  regard  to  any  loss  of,  or  injury  to  person,  property  or 
life  insured  or  assured  therein,  may  be  taken  before   any  com- 
missioner  or   other  person    authorized    to  take  affidavits,  or 
before  any  Justice  of  the  Peace,  or  before  any  notary  public 
for  any  province  of  Canada;  and  such  officer  is  hereby  required 
to  take  such  affidavit,  affirmation  or  declaration. 

28.  The  Acts  mentioned  in  Schedule  B  to  this  Act   are 
hereby  repealed. 

29.  This  Act  shall  come  into  force  on  the  first  day  of  July, 
one  thousand  eight  hundred  and  ninety-three. 
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SCHEDULE  A. 

I,  A.B.,  do  solemnly  declare  that  (state  the  fact  or  facts  declared  to),  and  I 
make  this  solemn  declaration  conscientiously  believing  it  to  be  true,  and  know- 
ing that  it  is  of  the  same  force  and  effect  as  if  made  under  oath  and  by  virtue 
of  The  Canada  Evidence  Act,  1893. 


Declared  before  me 
this  day  of 


,  A.D.  18 


at 


SCHEDULE   B. 


Acts  repealed. 


Title. 


Extent  of  repeal. 


R.  S.  C.  c.  139   . . . . 
K  S.  C.  c.  141   . 


An  Act  respecting  Evidence 

An  Act  respecting  Extra-judicial  Oaths . 


The  whole  Act. 
The  whole  Act. 
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NOTES. 

Application  of  Act.  Criminal  procedure  is  within  the  exclusive  cognizance 
of  the  Dominion  Parliament,  B.N.A.  Act,  s.  91  (27).  The  procedure  in  civil 
matters  in  provincial  courts  is  within  the  competence  of  the  provincial  legisla- 
tures, B.N.A.  Act,  s.  92  (14).  So  far  as  applicable,  the  Canada  Evidence  Act 
probably  governs  proceedings  in  the  Exchequer  Court. 

^Incriminating  Answers.  The  amendment  to  the  Act  made  by  61  V.  c.  53, 
makes  it  necessary  for  a  witness  who  desires  protection  from  incriminating 
answers  to  object  to  answer  the  questions,  the  answers  to  which  might  tend  .to 
criminate  Rim.  The  cases  cited  in  the  notes  to  R.  S.  0.  c.  73,  p.  93,  show  when 
the  witness  would  before  the  act  have  been  excused  from  answering.  In  R.  v. 
Hendershot  (1895),  26  O.R.  678,  and  R.  v.  Williams  (1897),  28  O.R.  583,  it 
was  held  that  under  s.  5  of  the  act  as  it  then  stood,  evidence  given  by  a  per- 
son without  objection  could  afterwards  be  used  in  criminal  proceedings  against 
him,  but  this  case  was  not  followed  in  R.  v.  Hammond  (1898),  29  O.R.  2il. 
Parliament  has  now  settled  that  the  rule  laid  down  in  the  two  earlier  casesjs 
tcTbe  followed. 

f1r  Judicial  Notice.  In__c^vil  proceedings  in  provincial  courts  it  would  bejjfic_es- 
sarv  to  prove  a.  statute  or  ordinance  of  another  Drovinc"e™Tin™The"rnaiiner.  ijro- 


aded  bv 

R.S.O. 

c.  73. 

s. 

21; 

but  in 

criminal 

and 

otner 

proceec 

ings  wr. 

the  authority  of  the  Dominion  Parliament   judicial   notice"  'would    n«>   taken 
thereof  without  production  or  proof. 

Proclamations,  etc.     Sections  8  and  9  are  substantially  the  same  as  sections 
22  and  23  of  R.S.O.  c.  73. 


Judgments.  Section  10  is  somewhat  Aitider  than  section  31  of  R.S.O.  c.  73* 
dealing  with  the  proof  of  judgments  and  other  judicial  proceedings. 

j\  Official  Documents.    See  similar  provisions  R.S.O.  c.  73,  ss.  26,  27,  28  and  29. 
Notarial  Documents.     See  R.S.O.  c.  73,  ss.  32  and  33. 

Notice  of  Intention  to  use  Copy.  In  civil  proceedings  in  provincial  courts, 
no  notice  of  the  intention  to  use  copies  of  public  or  official  documents  is  neces- 
sary, but  the  copies  are  prima  facie  evidence  upon  production.  In  matters  to 
which  the  Canada  Evidence  Act  applies,  at  least  ten  days  notice  must  be  given. 

Objection  to  Take  Oath.     See  R.S.O.,  c.  73,  s.  14. 

Evidence  of  Children.  There  is  no  provision,  similar  to  that  made  by  section 
25,  for  receiving  the  evidence  of  a  child  who  does  not  understand  the  nature  of 
an  oath,  in  civil  proceedings  in  provincial  courts,  and  such  evidence  cannot 
therefore  be  received.  Roscoe's  N.  P.  16th  Ed.  161. 

Extra-judicial  Oaths.  Formerly  a  penalty  was  imposed  on  any  official 
administering  an  oath  except  in  judicial  proceedings,  or  where  an  oath  was 
required  by  law,  R.S.C.,  c.  141.  The  object  was  to  suppress  extra-judicial 
oaths. 

A  person  who  wilfully  and  corruptly  makes  a  false  declaration  is  guilty  of 
perjury.  Criminal  Code  s.  148. 


Torts* 
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LIBEL  AND  SLANDER. 


Chap.  68. 
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CHAPTER  68. 
An  Act  respecting  Actions  of  Libel  and  Slander. 


INTERPRETATION,  s.  1,  8  (2). 
WHETHER  A  PUBLICATION  AMOUNTS 
TO  A  LIBEL,  A  QUESTION  FOR  THE 

JURY,  8.   2. 

AVERMENTS  IN  ACTIONS  FOR  LIBEL  OR 
SLANDER,  S.  3. 

APOLOGY  MAY  BE  SHEWN  IN  MITIGA- 
TION OF  DAMAGES,  S.  4. 

SPECIAL  DAMAGES  NEED  NOT  BE 
PROVED  JN  CERTAIN  SLANDERS  OF 

WOMEN,  S.   5. 

PLEA  OF  PUBLICATION  WITHOUT 
MALICE  OR  GROSS  NEGLIGENCE 
WITH  AN  APOLOGY,  S.  6. 

PAYMENT  INTO  COURT  BY  WAY  OF 

AMENDS,   S.   7. 


PRIVILEGED  REPORTS,  ss.  8,  9. 

SECURITY  FOR  COSTS,  s.  10. 

PLACE  OF  TRIAL,  s.  11. 

SUBSEQUENT  SECTIONS  TO  APPLY 
ONLY  TO  NEWSPAPERS  PUBLISH- 
ED IN  ONTARIO,  s.  12. 

LIMITATIONS  OF  ACTIONS,  s.  13. 

CONSOLIDATION  OF  ACTIONS,  s.  14. 

ORDER  of  JUDGE  RESPECTING  SE- 
CURITY FINAL,  s.  15. 

DAMAGES  RECOVERED  IN  OTHER  AC- 
TIONS, ETC.,  MAY  BE  PROVED  IN 
MITIGATION,  S.  16. 

AUTHOR  OF  LIBEL  MAY  BE  JOINED  AS 
A  DEFENDANT,  S.  17. 


HER  MAJESTY,  by  and  with  the  advice  and  consent  of  the 
Legislative  Assembly  of  the  Province  of  Ontario,  enacts 
as  follows  • — 

1 .  In    this    Act     "  newspaper "     shall     mean     any    paper  Interpreta- 
containing  public  news,  intelligence,  or  occurrences,  or  any  re-  fclon< 
marks  or  observations  thereon,  printed  for  sale  and  published 
periodically,  or  in  parts  or  numbers,  at  intervals  not  exceeding  (t 
twenty-six   days   between   the   publication  of  any  two   such  "Newspaper." 
papers,   parts    or   numbers^,  and  any   paper  printed  in  order 
to  be  dispersed  and  made  public  weekly  or  oftener,  or  at  inter- 
vals not  exceeding  twenty-six  days,  and  containing  only,  or 
principally,  advertisements.     R  S.  O.  1887,  c.  57,  s.  1 ;  57  V. 
c.  27,  s.  2  part;  60  V.  c.  15,  s.  8. 


2.  On  the  trial  of  an  action  for  the  making  or  publishing 
a  libel,  on  the  defence  of  not  guilty,  the  jury  sworn  to  try 
the  issue  may  give  a  general  verdict  of  guilty,  or  not  guilty, 
upon  the  whole  matter  put  in  issue  in  the  action,  and  shall 
not  be  required  or  directed  by  the  Court  or  Judge,  before  whom 
the  action  is  tried,  to  find  the  defendant  guilty,  merely  on  the 
proof  of  publication  by  the  defendant  of  the  paper  charged  to 
be  a  libel,  and  of  the  sense  ascribed  to  the  same  in  the  action  ; 
but  the  Court  or  Judge  before  whom  the  trial  is  had  shall, 
according  to  the  discretion  of  the  Court  or  Judge,  give  the 
opinion  and  directions  of  the  Court  or  Judge  to  the  jury  on 


Jury  not  to 
be  directed  to 
return  a  ver-J 
diet  of  guilty 
on  the  mere 
proof  of  the 
publication 
and  of  the 
sense  ascribed. 
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Sec. 


Averments  in 
actions  for 

slander. 


Defendant 
may  prove 


n 


the  matter  in  issue,  as  in  other  cases  ;  and  the  jury  may  on 
such  issue  find  a  special  verdict,  if  they  think  fit  so  to  do,  and 
the  defendant,  if  found  guilty,  may  move  in  arrest  of  judgment 
on  such  ground  and  in  such  manner  as  he  might  have  moved 
before  the  passing  of  this  Act.  K  S.  O.  1887,  c.  57,  s.  2. 

3.  In  actions  of  libel  and  slander,  the  plaintiff  may  aver  that 
the  words  or  matter  complained  of  were  used  in  a  defamatory 
sense,  specifying  the  defamatory  sense  without  any  prefatory 
averment  to  shew  how  the  words  or  matter  were  used  in  that 
sense,  and  the  averment  shall  be  put  in  issue  by  the  denial  of 
the  alleged  libel  or  slander  ;  and  where  the  words  or  matter 
set  forth,  with  or  without  the  alleged  meaning,  shew  a  cause  of 
action,  the  statement  of  claim  shall  be  sufficient.  R.  S.  0.  1887, 
c.  57,  s.  3. 

4:.  In  an  action  for  defamation  where  the  defendant  has 
pleaded  not  gnjlty  only1  or  has  suffered  judgment 


a  written 


judgment- 


cnv^n 


him 


rm 


he 


may 


Proof  of 
special 


give  in  evidence,  in  mitigation  of  damages,  that  he  made  or 
offered  a  written  or  printed  apology  to  the  plaintiff  for  such 
defamation  before  the  commencement  of  the  action  ;  or  in  case 
the  action  was  commenced  before  there  was  an  opportunity  of 
making  or  offering  such  apology,  that  he  did  so  as  soon  after- 
wards as  he  had  an  opportunity.  R.  S.  O.  1887,  c.  57,  s.  4. 

5.  —  (1)  In  an  action  of  slander  for  defamatory  words 
spoken  of  any  woman  and  imputing  or  meaning  that  such 
woman  has  committed  or  been  guilty  of  adultery,  forni- 
certain  cases,  cation  or  concubinage,  it  shall  not  be  necessary  to  allege 
in  the  plaintiff's  statement  of  claim,  or  to  prove  at  the  trial, 
that  any  special  damage  resulted  to  the  plaintiff'  from  the 
utterance  of  such  words,  but  the  plaintiff  may  recover  nominal 
damages  without,  averment  or  proof  of  special  damage. 

Statement  of        (2)  A  plaintiff  shall  not  under  this  section,  or  because  or  by 
claim  to  refer   reason  of  the  provisions  in  this  section  contained,  be  entitled  to 

to  this  section'  |.    ,   .  •,          ,.  „ 

recover  a  verdict  in  any  such  action,  unless  the  statement  JQI 
claim  contains  an  allegation  that  the  action  is  brought  by  the 
plaintiff  under  the  provisions  of  this  section. 

Security  for         (3)  In  any  such  action,  the  defendant  may,  at  any  time  after 
costs.  the  filing  of  the  statement  of  claim,  apply  to  the  Court  or  a 

Judge  for  security  for  costs,  upon  notice  and  an  affidavit  by 
the  defendant  she  wing'  the  rnature  of  the  action  ancrthftt. 


r 

plaintiff  is  not  possessed  of  property  sufficient  to  answer  the 
costs  of  the  action  in  case  a  verdict  or  judgment  i^_given_in 
favor  of  the  defendant,  and  that  the  .  defendant  has  a  goo^ 
defence  to  the  action  on  the  merits,  or  that  the  grounds  of 
action  are  trivial  or  frivolous  ;  and  the  Court  or  Judge  may 
make  an  order  that  the  plaintiff  shall  give,  security  for  the 
costs  to  be  incurred  in  such  action,  and  the  security  so  ordered 
shall  be  given  in  accordance  with  the  practice  in  cases  where 
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a.  plaintiff  resides  out  of  the  Prnvinqfi.  aiyj  *>»P  nrdftr  sha.11  hft  a. 
Stay  of  proceedings  nnt.il  fh^  proper  sftp.nrity  is  giyen. 


(4)  Forthe  purposes  of  sub-section  3  of  this    section  the  S 

/•v^'^  ^-^""/T^^  *^^*"*"  w         i  j1"^^"^"^"^^"^^^*^    01 

plaintiff  nr  t-nft  HpfonHanf.  may  HP  PYflTmnpH  npnn  oath  at  any- 
time after  the  statement  of  claim  has  been  filed^  52  V. 
C.  14,  s.  1. 


6.  —  (1)  In  an  action  for  libel  contained  in  a  newspaper,  the 
defendant  may  plead  4hat  the  libel  was  inserted  in  the  news-  the  libel  was 
paper  without  actual  malice  and  without  gross  nf^ligftTip.^  and  inserted  with 
2.  that  before  thft  mm  men  foment  of  the  action,  or  at  the  earliest  gross  negli- 

nppnrt.nnity  p.f  tftrwa.rrl  a     hp.    insprfp.rl    in  thft    newspaper   a   fnlLgence,  and 
-*  r,  -  -  p         ii       Ti     T^         -P    ,i  •  i  •   i      JT_      vt,   i  that  he  pub- 

apology  T™*  i.hft  hhp.l  ^or  it  the  newspaper  in  which  the  liber  i,-^^  Or 


appeared  is  one  ordinarily  published  at  intervals   exceeding  offered  to  pub- 
one  week,  that  he  offered  to  publishThe  apology  in  any  news-  apology. 
paper  to  be  selected  by  the  plaintiff  in  the  action. 

"(2)  No  such  action  shall  lie  unless  and  until  the  plaintiff  Action  not  to 
has  given  to  the  defendant  noti(    Tn  writing-,  specifying-  the  1 
statements   complained  of,  such  notice  to  be  served  in  the 
same  manner  as  a  plaintiff's  statement  of  claim  is  served  or 
by  delivering  the  notice  to  some  grown  up  person  at  the  place 
of  business  of  the  defendant.    The  plaintiff  shall  recover  actual 


damages  only,  if  it  appears  on  the  trial  of  the  actionfthat  the 
5,rTicle  was  published  in  good  faith,  ancr that  there  was  reason- 
able ground  to  believe  that  the  same  was  for  the  public  benefit, 
ancPif  it  -did  not  involve  a  criminal  charge,  andFif  it  appears 


that  the  publication  took  place  in  mistake  or  misapprehension 


of  the  facts,  ancPthat  a  full  and  fair  retractation  of  any  state- 
ment therein  alleged  to  be  erroneous  was  published  either  in 
the  next  regular  issue  of  the  newspaper,  or  in  any  regular 
issue  thereof  published  within  three  days  after  the  receipt  of 


such  notice,  and  was  so  published  in  as  conspicuous  a  place  and 
type  as  was  the  article  complained  of, 

(3)  The  provisions  of   this   section  shall  not  apply  to  the  Section  not  to 

«  TI    i  j.  j'j   ,       2  T_T        in       apply  to  cer- 

case  oi  any  libel  against  any   candidate   tor  a  public  omce  tain  cases. 

in  this  Province,  unless  the  retractation  of  the  charge  is  made 
editorially  in  a  conspicuous  manner,  at  least  five  days  before 
the  election.  K  S.  O.  1887,  c.  57,  s.  5. 

7.  A  defendant,  upon  filing   the  defence  in  the  preceding  And  may  pay 

,.  ,.          -j  •     ,        r\  c  money  into 

section   mentioned,   may  pay  into   Court   a    sum    or    money  court  as 
by  way  of  amends  for  the  injury  sustained   by  the  publica-  amends, 
tion  of  the  libel,  and  such  payment   shall  be   of    the   same 
effect,   and    available   to   the  same  extent  and   in   the   same 
manner,  and  be  subject  to  the  same  rules  and  regulations  as  to 
costs,  and  the  form  of  pleading  (except  so  far  as  regards  the 
-additional  facts  hereinbefore  required  to  be  pleaded   by   the 
defendant),  as  payment  of  money  into  Court  in  other  cases  ; 
and  to  such  defence  the  plaintiff  may  reply  generally,  denying 
the  whole  thereof.     R.  S.  0.  1887,  c.  57,  s.  6. 
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Fair  reports         8.  —  (1)  A  report  published  in  a  newspaper^of  the  proceed- 
of  public         ings  of  a  public  meeting  shall  be  privileged^  if  the  meeting 

meetings  to  be  i        £  TI  ,  o  „«"———  ^-•••••••••fc-  *S 

privileged.  was  lawiully  convened  tor  a  lawiul  purpose  and  open  to 
the  public,  and*if  the  report  was  fair  and  accurate,  and 
published  without  malice,  andVif  the  publication  of  the  mat- 

Proviso.          ter    complained   of    was    for   the    public    benefit  ; 


always,  that  the  protection  intended  to   be  afforded   by  this 

I    •  T  "1  "1  •  1          IT  ^          /» 


section  shall  not  be  available  as  a  defence  in  any  proceed- 
ing, if  the  plaintiff  can  shew  that  the  defendant  has  re- 
fused to  insert  in  a  newspaper  in  which  the  report  containing 
the  matter  complained  of  appeared,  a  reasonable  letter  or  state- 
ment of  explanation  or  contradiction  by  or  on  behalf  of  the 
plaintiff 

Meaning  of  (2)  The  words  "  a  public  meeting"  in  this  section  shall  extend 
1  meet'  to  any  lawful  meeting  to  which  the  public  are  invited,  and  of 
which  announcement  has  been  made  by  printed  or  written 
notice  thereof  being  posted  up  in  at  least  six  conspicuous 
places  in  the  municipality  wjaere  the  meeting  is  held,  or  by 
advertisement  in  a  newspaper  published  in  such  municipality, 
or  if  there  be  none  published  therein  then  in  the  one  published 
nearest  to  the  place  of  meeting.  R.  S.  0.  1887,  c.  57,  s.  7. 


Report  of 
proceedings 
in  Courts 
privileged. 


Security  for 
costs. 


9.  All  reports  of  proceedings  in  any  Court  of  Justice,  pub- 
blished  in  a  newspaper  shall  be  privileged,  provided  that  they 
are  faij^indautheTitip,  and  without  comments,  unless  tnecfe- 
fendant  has  refused  or  neglected  to  insert  in  the  newspaper 
in  which  the  report  complained  of  appeared  a  reasonable  letter 
or  statement  of  explanation   or  contradiction,  by  or  on  behalf 
of  the  plaintiff.     R.  S.  O.  1887,  c.  57,  s.  8. 

10.  —  (1)    In   an   action   brought   for   libel   contained  in_a 
newspaper,   the  defendant  may,  at  any  time  afi  r  filing 
of  the  statement  of  claim,  apply   to    the    Court  or  a    Judge 
for  security   for  costs,  upon  notice  and  an   affidavit   by   the 
defendant   or   his  agent,  ^shewing  'the   nature   of   the  action 
and  of  the   defence,    and    shewmg^that  the  plaintiff  is    not 
possessed   of  property  sufficient   to  answer  the  costs    of   the 
action  in  case    a    verdict    or    judgment    is  given    in  favour 
of  the  defendant,  and^nbhat  the  defendant  has  a  good  defence 
upon  the  merits,  and  thar  the  statements  complained  of  were 
published  in   good   faith,  or   that   the  grounds  of  action  are 
trivial  or  frivolous  ;  and  the   Court  or  Judge  may  make  an 
order  that  the  plaintiff  shall  give  security  for  the  costs  to  be 
incurred  in  such  action,  and  the  security  so  ordered  shall  be 
given  in  accordance  with  the  practice  in  cases  where  a  plaintiff 
resides  out  of  the  Province,  and  the  order  shall  be  a  stay  of 
proceedings  until  the  proper  security  is  given  as  aforesaid. 

(a)  But  where  the  alleged  libel  involves  a  criminal  charge 
the  defendant  shall  not  be  entitled  to  security  for 
Costs  "under  this  AP.^  nnlpss  hft  sa.f.iatifta 

trivial 


or  Judge  that  the  action  is 


or 


t,hp. 
frivolous, 
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or  that  the  several  circumstances  which  under 
subsection  2  of  section  6  of  this  Act  entitle  the 
defendant  at  the  trial  to  have  the  damages 
restricted  to  actual  damages  appear  to  exist, 
except  the  circumstance  that  the  article  complained 
of  involves  a  criminal  charge. 

(2)  For  the  purposes  of  this  section  the  plaintiff  or  the 
defendant  or  their  agents  may  be  ex^mir^  nprm  nn.t;h  n.f,  n^y 
tyme  after  the  statement  of  claim  %p  V>p^r>  fil^H  R.  S.  O. 

1887,  c.  57,  s.  9. 


1  1  .  Every  action  for  lihgl  contained  in  a  newspaper  shall  be  Place  of  trial. 
tried  in  the  county  where  the  chip.f  offip.p  nf  anp.h  newspaper  is1 
or  in  the  county  wherein  the  plain  tifi  resides  at  the  time  the 
action  is  brought  :  but  upon  the  application  of  either  party  the 
Court  or  a  Judge  may  direct  the  issues  to  be  tried  or  the  damages 
to  be  assessed  in  any  other  county  if  it  be  made  to  appear  to 
be  in  the  interests  of  justice,  or  that  it  will  promote  a  fair 
trial,  and  may  impose  such  terms  as  to  the  payment  of  witness 
fees,  and  otherwise  as  may  seem  proper.  R.  S.  0.  1887,  c.  57, 
s.  10. 


TV  following-  aftp.fions   of    this  Act   shall    only  apply  to  Application  of 

newspapers  printed  for  sale  and  published  in  this  Province,  S™1^?^^ 

K  j"         *  -.  —  •     '  .•       -~  —  .  '  u.    i  .  -  -  —  s-  -.  •  '  tions  of  Act. 

but  nothing  therein  contained  shall  be  construed  as  taking 
away  any  right  which  a  newspaper  not  published  in  the  Pro- 
vince may  have  under  the  preceding  sections  of  this  Act. 
57  V.  c.  27,  s.  2  part  ;  s.  10. 


.  Every  action  for  libel  contained  in  a  newspaper  shall  ha  Time  within 
commenced  within   three   months  after  the  publication  com-  JJ^jJj.  b^ctl 
plained  ot  has  come  to  the  notice  or  knowledge  of  the  per-  brought. 
son  defamed  ;   but  where  an  action  is  brought  and  is  main- 
tainable for  any  libel  published  within  said  period  of  three 
months   such   action    may    include    a    claim    or   claims   for 
any  other  libel  published  against  the  plaintiff  bv  the  defen- 
dant in  the  same  newspaper  within  a  period  of  one  year  prior 
To  the  commencement  of  the  action.     57  V.  c.  27,  s.  4. 

1  4.  —  (1)  It  shall  be  competent  for  a  Judge  of  the  High  Court  Consolidation 
of  Justice  upon  an  application  by  or  on  behalf  of  two  or  more  acticmsrfor 
defendants,  in  any  two  or  more  actions  for  the  same  or  substan-  same  libel. 
tially  the  same  libel,brought  by  one  and  the  same  person,  to  make 
an  order  for  the  consolidation  of  such  actions,  so  that  they  shall 
be  tried  together  ;  and  after  such  order  has  been  made,  and 
before  the  trial  of  the  said  actions,  the  defendants,  in  any  new 
actions,  instituted  in  respect  to  the  same  or  substantially  the 
same   libel,  shall  also  be  entitled  to  be  joined  in  a  common 
action  upon  a  joint  application  being  made  by  such  new  defend- 
ants and  the  defendants  in  the  actions  already  consolidated. 

H 
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Sec.  17  (2). 


How  damages  (2)  In  a  consolidated  action  under  this  section  the  jury 
costsSappor?  snall  assess  the  whole  amount  of  the  damages,  if  any,  in  one 
tioned  in  such  sum,  but  a  separate  verdict  shall  be  taken  for  or  against  each 
defendant  in  the  same  way  as  if  the  actions  consolidated  had 
been  tried  separately  ;  and  if  the  jury  shall  have  found  a  ver- 
dict against  the  defendant  or  defendants,  in  more  than  one  of 
the  actions  so  consolidated,  they  shall  proceed  to  apportion  the 
amount  of  damages  which  they  shall  have  so  found  between 
and  against  the  said  last  mentioned  defendants  ;  and  the  Judge 
at  the  trial,  in  the  event  of  the  plaintiff  being  awarded  the 
costs  of  the  action,  shall  thereupon  make  such  order  as  he 
shall  deem  just  for  the  apportionment  of  such  costs  between 
and  against  such  defendants.  57  V.  c.  27,  s.  5. 


Order  of 

in^s 
final. 


Evidence  in 
mitigation  of 
damages. 


Joinder  of 
certain  per- 
sons as  party 
defendants. 


15.  An  order  made  under  section  10  by  a  Judge  of  the 
High  Court  granting  or  refusing  security  for  costs  in  an  action 
for  libel  contained  in  a  newspaper  sfrall  be  fina,]  and  ?kfln  nit 
be  aubieo.fr  to  a.rmftfl.1  and  where  the  order  is  made  bv  a  Local 

jfl^H   ^••••••••••^•••^^^^^^^^^^^  a/ 

Judge  the  same  may  be  appealed  from  to  a  Judge  of  the  High 
Court  sitting  in  Chambers,  whose  order  shall  be  final  and  shall 
not  be  subject  to  appeal.  57  V.  c.  27,  s.  7. 


10. 


a 


TJpon  the  triaLof  any  action  for  libel  contained^  in 
newspaper,  the  defendant  shall  beji^iiDerTy^o^giveii^e 
dence,  in  mitigation  of  damages,  that  the  plaintiff  has  already 
brought  actions  for,  or  has  recovered  damages,  or  has  received 
or  agreed  to  receive  compensation  in  respect  of  a  libel  or 
libels  to  the  same  purport  or  effect  as  the  libel  for  which  such 
action  has  been  brought.  57  V.  c.  27,  s.  3. 

1  T.  —  (1)  In  any  action  instituted  for  the  publication  in  a 
newspaper  of  any  defamatory  matter  which  has  been  com- 
municated in  writing  bv  any  person  to  such  newspaper 
with  a  view  to  its  publication  therein,  the  defendant 
may  at  any  stage  of  the  proceedings,  upon  notice  to  such  per- 
son and  an  affidavit  verifying  the  facts,  apply  to  a  Judge  in 
chambers  for  an  order  joining  such  person  as  a  party  defend- 
ant in  the  action,  and  such  person  may  be  so  joined  on  such 
terms  as  may  appear  to  be  just  ;  and  thereafter  the  defendant 
in  the  action,  who  is  charged  with  the  publication  in  the 
newspaper  of  the  defamatory  matter  complained  of,  may 
claim  in  the  action  against  the  party  so  joined  as  aforesaid  any 
remedy  over  or  relief  to  which,  under  the  circumstances  he 
may  by  law  be  entitled  against  such  party. 


(2)  TVps 


sfrfl.1.1    not    apply   where    the    defamatory 


matter  was  known  by  the  defendant  to  be  untrue,  or  wa.a  con- 
tained in  an  anonymous  p.nmmimif».fl.t.inTi.      57  V.  C.  27,  S.  6. 
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NOTES. 

m   Newspaper.     A  Mercantile  Agency  sheet  is  a  "newspaper  printed  for  sale;" 
Slattery  v.  Dunn  (1898),  34  C.L.  J.  564  ;  18  P.R.  168. 

Jury  to  be  Judges  of  Law  and  Fact.  Section  2  is  the  same  in  substance  as 
Fox's  Libel  Act,  32  Geo.  Ill,  c.  60,  except  that  that  act  in  terms  applies  only 
to  criminal  proceedings.  In  civil  proceedings  the  practice  always  was  the 
same  ;  Baylis  v.  Lawrence  (1841),  11  A.  &  E.  920.  The  judge  defines  a  libel 
in  point  of  law  and  leaves  it  to  the  jury  to  say  whether  the  publication  falls 
within  the  definition  ;  Parmiter  v.  Coupland  (1840),  6  M.  &  W.  105.  When 
the  words  are  not  fairly  susceptible  of  a  defamatory  meaning  the  judge  will 
nonsuit  ;  Hunt  v.  Goodlake  (1873),  29  L.T.  472.  The  test  is  whether  under! 
the  circumstances  in  which  the  writing  was  published,  reasonable  men  tc| 
whom  the  publication  was  made  would  be  likely  to  understand  it  in  a  libellous] 
sense  ;  Capital  and  Counties  Bank  v.  Henty  (1882),  7  App.  Cas.  741,  745. 
The  plaintiff  must  satisfy  both  the  Court  and  jury  that  the  words  convey  the 
libellous  imputation  charged ;  per  Lord  Blackburn,  ib.  at  p.  776.  If  the  words 
are  capable  of  the  libellous  meaning  g-llpged,  th°  ^asft  must  bp  fmbmiff^r]  f.n  f,hp 
jury  ;  liuber  v.  CrookallXJH86),  jKjO.R.  475.  The  intention  of  the  defendant 
is  not  material  The  test  is,  what  the  understanding  of  the  parties  to  whom 
the  publication  is  made  would  naturally  be  under  the  circumstances  of  the 
publication.  Johnson  v.  Ewart  (1893),  24  O.R.  116. 

Prefatory  Averment.  Before  the  Common  Law  Procedure  Act  (19  V.  c.  43, 
s.  110),  if  there  were  circumstances  relating  to  the  publication  which  it  was 
alleged  caused  the  words  to  bear  a  more  extended  sense  than  they  would  other- 
wise do,  the  law  was  that  those  must  be  stated  on  the  record  in  order  to  enable 
the  Court  to  judge  whether  the  words  understood  with  reference  to  those  cir- 
cumstances bore  that  more  extended  sense,  or  else  those  circumstances  could 
not  be  looked  at  in  favor  of  the  plaintiff,  and  great  nicety  was  required  in 
setting  out  those  circumstances.  By  s.  3  it  was  not  intended  to  alter  the  law 
except  as  to  pleading,  and  the  Court  has  exactly  the  same  power  that  it  had 
before,  and  if  they  are  of  opinion  that  if  all  which  could  be  found  upon  the 
evidence  had  been  put  on  the  record  under  the  old  system,  the  judgment  would 
have  been  arrested,  they  should  give  judgment  for  the  defendant.  Per  Lord 
Blackburn  ;  Capital  and  Counties  Bank  v.  Henty  (1882),  7  App.  Cas.  772,  782. 

Apology.  Section  4  is  substantially  the  same  as  s.  1  of  Lord  Campbell's 
Libel  Act  (6  &  7  V.  c.  96),  and  s.  6(1)  is  substantially  the  same  as  the  first 
part  of  s.  2  of  that  act.  Both  sections  mean  the  same  thing  as  to  the  time  of 
publishing  the  apology  ;  Ravenhill  v.  Upcott  (1869),  33  J.P.  299.  At  the 
earliest  opportunity  is  to  be  construed  as  meaning  within  a  reasonable  time, 
the  circumstances  of  the  case  and  the  opportunities  of  the  defendant  to  pub- 
lish it  being  considered  ;  Cotton  v.  Beatty  (1863),  13  C.P.  243.  A  party  upon 
whom  it  is  incumbent  to  do  a  thing  within  a  reasonable  time  duly  fulfils  his 
obligation  notwithstanding  protracted  delay,  so  long  as  such  delay  is  attribut- 
able to  causes  beyond  his  control,  and  he  has  neither  acted  negligently  nor 
unreasonably  ;  Hick  v.  Raymond  (1893),  A.C.  22,  32.  The  question  whether 
the  apology  had  been  inserted  within  a  reasonable  timers'  tor  Iffg  jury,  and 
where  an  apology  in  a  daily  newspaper  was  not  publishedTintil  the  declaration 
was  served  six  weeks  after  the  first  publication,  the  jury  having  found  for  the 
defendant  and  there  being  no  evidence  of  malice  or  gross  negligence,  the 
Court  refused  to  disturb  the  verdict  though  of  opinion  that  the  apology  was 
too  late;  Cotton  v.  Beatty  (1863),  13  C.P.  243.  The  apology  must  be  full, 
though  it  need  not  be  abject,  and  must  be  such  as  an  impartial  person  would 
consider  sufficient  under  the  circumstances.  It  should  be  published  as  far  as 
possible  to  the  same  persons  as  the  libel  and  be  made  as  publicly  as  the  charge, 
and  the  defendant  should  do  his  utmost  to  stop  the  further  publication  of  the 
libel.  Risk  Allah  Bey  v.  Johnstone  (1868),  18  L.T.  620.  It  should  be  printed 
in  ordinary  type  where  it  will  be  seen,  and  not  hidden  away  among  the  adver- 
tisements, Lafone  v.  Smith  (1858),  3  H.  &N.  735.  The  question  of  sufficiency 
j?  fnf  tihfl  J1UT  5  Risk  Allah  Bey  v.  Johnstone  (1868),  T8  L.T.  620.  An  apology, 
payment  into  Court  and  justification  may  be  pleaded  together.  Hawksley  v. 
Bradshaw  (1880),  5  Q.B.D.  302.  If  a  sufficient  apology  is  made  and  accepted 
after  action  brought,  the  plaintiff  should  at  once  move  for  the  costs  of  the 
action  ;  Eastwood  v.  Henderson  (1897),  17  P.R.  578. 

Slander  Imputing  Unchastity.    It  is  not  sufficient  on  ar^  application  nnHftr 
5  for  security  for  coats  for  s\.  defenr|a,n+  t.n  awe^r  t.hnf.  he  fras  a  good  defence. 
,-.ch  delence  must  be  sh^wp  ^•h*"*  l\y  III'FJ  afflrla^if  nr  v>y  hia  crosa-examina/hirm 

_-—___-^— •»»—^^— __—«•••— ^•^••••^——"'""^  MMv*M9bNdM«Ma>*«Ato4HMUBi_MMMlAJUdWyLUUUJ^^L-l. 

tliereon  and  affidavits  in  reply  cannot  be  received  ;  Lancaster  v.  Ryckman 
(1893)715  P.R"-  199.  The  onus  is  on  the  defendant" to  show  that  the  plaintiff 
has  not  sufficient  property  to  answer  the  costs  ;  Feaster  v.  Cooney  (1893),  15 
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P.R,  290.  Where  the  slander  charged  was  "  you  are  a  blackguard,  you  are  a 
bad  woman  "  and  the  inuendo  was  unchastity  and  the  defendant  did  not  recol- 
lect his  exact  words,  but  denied  the  meaning  alleged,  it  was  held  that  he  had 
not  shown  a  good  defence  on  the  merits  ;  Paladino  v.  Gustin  (1897),  17  P.R. 
553. 

Notice  of  Action.  Tn  pn  action  against  a  newspaper  notice  of  fl.nt.ion  is 
necessary  unless  the  l&effis  on  a  candidate  for  a  public  office!  A  notice  ad- 
dressed to  the  editor  i^uTficient.  Burwell  v.  London  Free  Press  Co.  (1895), 
27  O.K.  6.  The  plainftff's  claim  will  be  confined  to  the  statements  complained 
of  in  the  notice,  and  allegations  referring  to  portions  not  specified  will  be  struck 
out ;  Obernier  v.  Robertson  (1892),  14  P.R.  553 ;  But  in  a  subsequent  case  it 
was  held  that  paragraphs  as  to  which  a  notice  of  action  was  necessary  could 
not  be  summarily  struck  out  ;  Conmee  v.  Weidman  (1894),  16  P.R.  239. 

Actual  Damages  only.  In  an  action  against  a  newspaper  actual  damages 
only  can  be  recovered  itr 


7 


(1)  The  article  was  published  in  good  faith. 

(2)  There  was  reasonable  ground  to  believe  it  was  for  the  public  benefit. 

(3)  It  did  not  involve  a  criminal  charge. 

(4)  Its  publication  took  place  in  mistake  or  misapprehension  of  the  facts. 

(5)  A  full  and  fair  retraction  took  place  in  the  next  regular  issue  published 

within  three  days  after  the  receipt  of  the  notice. 

Payment  into  Court.  Prior  to  the  Judicature  Act  the  law  did  not  permit 
payment  into  Court  in  actions  of  libel  except  in  actions  for  libel  contained  in 
a  newspaper  ;  See  Harrison,  C.L.P.A.  119  n.  The  defendants  should  state  as 
to  what  part  of  the  cause  of  action  the  money  is  paid  ;  Mackay  v.  Manchester 
Press  Co.  (1890),  54  J.P.  22.  If__the  jury  find  the  damagesat  a  less  sum 
than  the  amount  paid  in.,  the  plaint  Jit  is"  nevertheless  ciitiHeTrTo*  L  full 
sum  paid  in  ;  Dunn  v.  Devon  and  Exeter  Newspaper  Co.  (1895),  1  Q.B.  211  n. 
The  plaintiff  cannot  withdraw  the  money  and  proceed  for  more  ;  Harris's  v. 
Arnott  (1895),  24  L.  R.  Ir.  404.  Th&£tymi£Q^i^ LLabiKtv  ; 
Jones  v.  Mackie  (1867),  L.R.  3  Ex.  1.  Notwithstanding  the  concluding  words 
of  s.  7,  the  plaintiff  in  his  reply  may  traverse  only  so  much  of  the  plea  as  may 
be  necessary  ;  Barry  v.  McGrath  (1869).  17  W.R.  163.  In  England,  except 
under  Lord  Campbell's  Act,  payment  into  Court  cannot  be  pleaded  with  an- 
other defence;  Order  XXII,  R.  1  ;  see  Fleming  v.  Dollar  (1889),  23  Q.B.D. 
388  ;  Oxley  v.  Wilkes  (1898),  2  Q.B.  56. 

/Reports  of  Public  Meetings.  Section  8  (1)  is  similar  to  Imperial  Statute  44 
&  45  V.  c.  60,  s.  2  ;  see  Odger  on  Libel  and  Slander,  2nd  Ed.  376-383. 

/Reports  of  Judicial  Proceedings.  The  only  English  equivalent  for  s.  9  is  51 
&  52  V.  c.  64  (1888),  the  language  of  which  is  somewhat  different.  At  com- 
mon law  fair  reports  of  judicial  proceedings  are  privileged,  except  (1)  where 
the  Court  has  prohibited  the  publication  ;  Brook  v.  Evans  (1869),  29  L.  J.Ch. 
616  ;  Levy  v.  Lawson  (1858),  E.B.  &  E.  282  ;  or  (2)  where  the  subject  matter  is 
an  obscene  or  blasphemous  libel  or  the  proceedings  are  otherwise  unfit  for 
publication  ;  Re  Evening  News  (1886),  3  T.L.R.  255  ;  Steele  v.  Brennan  (1872), 
L.R.  7  C.P.  261.  Section  9  gives  newspapers  an  absolute  privilege,  except 
where  they  fail  to  insert  on  proper  request  a  reasonable  letter  or  statement 
of  explanation  or  contradiction.  A  report  of  an  ex  parte  application  for  a 
summons  before  a  magistrate  is  privileged;  Usill  v.  Hales  (1878),  3  C.P.D. 
319  ;  Kimber  v.  Press  Association  (1893),  1  Q.B.  65  ;  but  not  of  an  observation 
by  a  magistrate's  clerk  ;  Delegal  v.  Highley  (1837),  8  C.  &  P.  444;  or  of 
matters  outside  the  jurisdiction  of  the  magistrate  ;  McGregor  v.  Thwaites 
(1824),  3  B.  &  C.  24.  A  Parliamentary  committee  of  inquiry  is  a  Court  of 
Justice  ;  Kane  v.  Mulvains  (1866),  Ir.  2  C.L.  402. 

The  report  need  not  be  verbatim  ;  Hoare  v.  Silver-lock  (1850),  9  C.B.  20  ; 
Andrews  v.  Chapman  (1863),  3  Car.  &  K.  286.  A  report  of  the  judgment  alone 
published  bona  fide  and  without  malice  is  privileged  ;  MacDougall  v.  Knight 
(1886),  17  Q.B.D.  636;  14  App.  Cas.  194;  MacDougall  v.  Knight  (No.  2) 
(1890),  25  O.B.D.  1.  A  statement  of  counsel  alone  without  the  evidence  ; 
Saunders  v.  Mills  (1829),  6  Bing.  213  ;  Kane  v.  Mulvains  (1866),  Ir.  R.  2  C.L. 
402  ;  or  a  highly  colored  account  with  observations,  conclusions  and  insinua- 
tions ;  Styles  v.  Nokes  (1806),  7  East  493  ;  or  the  result  of  the  evidence; 
Lewis  v.  Walter  (1821),  4  B.  &  Aid.  605  ;  23  R.R.  415  ;  or  an  unfair  comment : 
Risk  Allah  Bey  v.  Whitehurst  (1868),  18  L.T.  615;  or  a  libellous  heading, 
Lewis  v.  Clement  (1821),  3  B.  &  Aid.  792,  is  not  a  fair  report. 

It  is  a  question  for  the  jury  whether  the  report  is  fair  ;  Turner  v.  Sullivan 
(1862),  6  L.T.  130  ;  Milissich  v.  Lloyds  (1877),  36  L.T.  423. 
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Security  for  Costs.  Where  the  action  is  for  a  libel  contained  in  a  newspaper 
not  involving  a  criminal  charge  the  defendant  is  entitled  to  security  for  costs 
upon  showing  :— 

(1)  The  nature  of  the  action jmd  defence. 

(2)  That   the   plaintiff  has   not  sufficient  property  .to  ensure  the  costs  of 
defence.  /y  " 

(8)  That  he  has  a  good  defence  on  thejnejdjbs^-^'  £sfa&*+<*4**~£  &4^4i*jLfjtt  &• 

(4)  Either  that  ho  hae-a  goed~ticfolioo^ri  the  merite,  or  that  the  grounds  of 
action  are  trivial  or  frivolous. 

If  the  libel  involves  a  criminal  charge  the  defendant  must  show  in  addition 
to  the  three  first  mentioned  facts  either  that  the  action  is  trivial  or  frivolous,  or 
that  the  article  was  published  in  good  faith,  and  that  there  was  reasonable 
ground  to  believe  it  was  for  the  public  benefit,  and  that  the  publication  took 
place  in  mistake  or  misapprehension  of  the  facts,  and  that  a  full  and  fair 
retraction  was  made  in  proper  time. 

Sufficient  Property.  The  onus  is  on  the  defendant  to  show  that  the  plaintiff 
has  not  sufficient  property.  Where  plaintiff  swore  he  had  property  to  the 
extent  of  $800,  over  debts  ;  Bready  v.  Robertson  (1890)  14  P.  R.  7  ;  where 
plaintiff  showed  she  had  property  to  the  value  of  $500  over  exemptions,  and 
it  not  appearing  she  owed  any  debts  ;  Feaster  v.  Cooney  (1893)  15  P.  R.  290  ; 
and  where  plaintiff  had  an  equity  of  redemption  to  the  extent  of  $600  (at  his 
own  uncontradicted  valuation)  in  mortgaged  real  estate  ;  Bejair  v.  Buchanan 
1897)  17  P.  R.  413,  476  the  defendant  was  not  entitled  to  security. 

Good  Defence  on  Merits.  If  the  defendant  shows  a  prima  facie  defence,  e.  g. 
a  fair  report  of  judicial  proceedings  or  privilege,  or  justification,  the  statute  is 
satisfied  ;  Swain  v.  Mail  Printing  Company  (1894)  16  P.  R.  132,  and  the  merits 
of  the  case  are  not  to  be  tried  upon  the  application  ;  ib. ;  Lancaster  v.  Ryckman 
(1893)  15  P.  R.  199;  nor  will  affidavits  in  answer  from  the  plaintiff  be  received; 
ib.  Bartram  v.  London  Free  Press  Printing  Co.  (1897)  18  P.  R.  11.  But  where 
a  libel  referred  to  the  plaintiff,  and  the  defendants  did  not  show  anything  but 
a  denial  of  the  charge  of  defaming  the  plaintiff,  security  was  refused  ;  Lennox 
v.  Star  Printing  Co.  (1895)  16  P.  R.  488,  and  see  Paladino  v.  Gustin  (1897)  17 
P.  R.  553  ;  supra,  but  no  nice  question  of  law  or  any  reasonable  fact  in  con- 
troversy going  to  the  root  of  the  action  should  be  determined  :  Southwick  v. 
Hare  (1893)  15  P.  R.  222. 

Criminal  Charge.  As  a  corporation  cannot  be  guilty  of  a  crime  involving 
malice  or  the  intention  of  the  offender,  a  charge  of  bribery  against  the  corpor- 
ation is  not  a  ' '  criminal  charge  "  so  as  to  free  it  from  the  liability  to  give 
security  ;  Georgian  Bay  Ship  Canal  Co.  v.  World  Newspaper  Co.  (1894)  16  P. 
R.  320  ;  but  a  charge  of  blackmail  against  an  individual  is  a  criminal  charge, 
MacDonald  v.  World  Newspaper  Co.  (1894)  16  P.  R.  324.  Calling  the 
plaintiff  an  "unmitigated  scoundrel"  is  not  a  criminal  charge;  Bennett  v.. 
Empire  Printing  Co.  (1894)  16  P.  R.  63  ;  where  the  words  per  se  do  not  involve 
a  criminal  charge  or  are  not  defamatory,  but  the  innuendo  charged  is  that 
a  criminal  offence  was  intended,  security  will  be  refused,  Smyth  v.  Stephenson 
(1897)  17  P.  R.  374. 

Trivial  or  Frivolous.  Where  it  was  shewn  that  the  article  did  not  refer  to 
the  plaintiff,  the  action  was  held  to  be  frivolous  ;  Graeme  v.  Globe  Printing 
Co.  (1890)  14  P.  R.  72.  The  Court  cannot  infer  that  the  action  is  frivolous 
because  a  good  defence  is  shown  and  there  is  no  affidavit  by  the  plaintiff  deny- 

g  the  charge  ;  MacDonald  v.  World  Newspaper  Co.  (1894)  16  P.  R.  324. 
^  Limitation,    The  day  on  which  the  publication  comes  to  the  notice  or  know- 
ledge of  the  plaintiff  will  be  excluded  in  the  computation  of  the  three  months 
mentioned  in  s.  13  ;  Harms  v.  Johnston  (1883)  3  0.  R.  100. 

Consolidation  of  Actions.  Sections  14  and  16  are  taken  from  Imperial  Statute 
51  and  52,  V. ,  c.  64,  ss.  5  and  6.  The  order  for  consolidation  may  be  made 
before  the  defences  are  delivered  ;  Stone  v.  Press  Association  (1897)  2  Q.  B. 
159. 

/5^  Finality  of  order  for  Security.    It  is  only  when  the  order  granting  or  refusing 

security  is  made  in  an  action  against  an  Ontario  newspaper  by  a  Judge  of  the 

High  Court  that  it  is  final.     An  order  of  the  Master  in  Chambers  or  of  a  Local 

Judge  may  be  appealed  from  to  a  Judge  in  Chambers  ;  Holmsted  &  Langton 

/(yp.   1326. 

/  7  Remedy  Over.  The  concluding  portion  of  s.  17  (1)  is  difficult  to  understand. 
There  is  no  right  to  indemnity  for  publishing  a  libel  and  a  contract  express  or 
implied  for  such  indemnity  is  void  ;  Odger  on  Libel  2nd.  Ed.  p.  8. 


Action  when 
maintainable 
by  father  or 
mother. 
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CHAPTER  69. 


An  Act  respecting  the  Action  for  Seduction. 

HER  MAJESTY,  by  and  with  the  advice  and   consent  of 
the   Legislative  Assembly  of  the  Province  of  Ontario, 
enacts  as  follows  :  — 

1.  The  father  or,  in  case  of  his  death,  the  mother  (whether 
she  remains  a  widow  or  remarries)  of  any  unmarried 
female  who  has  been  seduced,  and  for  whose  seduction 
the  father  or  mother  could  maintain  an  action  in  case  such  un- 
married female  was  at  the  time  dwelling  under  his  or  her  pro- 
tection, may  maintain  an  action  for  the  seduction,  notwithstand- 
ing such  unmarried  female  was,  at  the  time  of  her  seductioiv 
serving  or  residing  with  another  person,  upon  hire  or  otherwise. 
R.  S.  0.  1887,  c.  58,  s.  1. 

Proof  of  ser-         *}.  Upon  the  trial  of  an  action  for  seduction  brought  by  the 
with.  ]  father  or  mother,  it  shall  not  be  necessary  to  prove  any  act 

of  service  performed  by  the  person  seduced,  but  the  same  shall 
in  all  cases  be  presumed.  aj>d  no  evidence  shall  be  rfneivfid  t-° 
the  contrary ;  but  in  case  the  father  or  mother  of  the  female 
maintainable    seduced  had,  before  the  seduction,  abandoned  her,  and  refused 
by  master,       to  provide  for  and  retain  her  as  an  inmate,  then  any  other  per- 
son who  might  at  Common  Law  have  rrminf^iymrl  a.yi  ar.tjon  for 
the  seduction  may  maintain  such  action.     R.  S.  0. 1887,  c.  58, 
s.  2. 

3.  Any  person,  other  than  the  father  or  mother,  who  by  rea- 
son of  the  relation  of  master,  or  otherwise,  would  have  been  en- 
titled at  Common  Law  to  maintain  an  action  for  the  seduction 
of  an  unmarried  female,  may  still  maintain  such  action,  if  the 
father  or  mother  be  not  resident  in  Ontario  at  the  time  of  the 
birth  of  the  child  which  is  born  in  consequence  of  the  seduc- 
tion, or  being  resident  therein  does  not  bring  an  action  for  the 
seduction  within  six  months  from  the  birth  of  the  child. 
R.  S.  O.  1887,  c.  58,  s.  3. 


etc. 


Where  father 
or  mother  not 
resident  in 
Ontario. 
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NOTES. 

4 

Father  may  bring  action.  The  right  of  action  at  common  law  is  based  upon 
the  loss  of  service  of  the  plaintiff  s  servant  consequent  upon  a  wrongful  act  of 
the  defendant.  It  was  therefore  necessary  that  the  female  seduced  should  *be 
the  servant  of  the  plaintiff  at  the  time  of  the  seduction  ;  Davies  v.  Williams 
(1847)  10  Q.B.  725  ;  Hedges  v.  Tagg  (1872)  L.R.  7  Ex.  283.  S.  1  alters  the  law 
by  giving  the  right  of  action  to  the  father  notwithstanding  the  fact  that  she 
is  not  at  the  time  of  the  seduction  his  servant.  The^naster  cannot  bring  an 
action  unless  the  father  omits  to  do  so  for  six  months  from  the  birth  oi_Lh£ 
ckild  f  Whitfield  v.  Todd  (1844)  1  U.C.R.  223;  Cross  v.  Goodman  (1860)  20 
U.C.R.  242. 

Or  in  case  oi  his  death  the  mother.  If  the  father  were  living  at  the  time  of 
the  seduction  the  act  gives  the  mother  no  right  of  action  even  though  he  die 
before  the  birth  of  the  child  :  Smart  v.  Hay  (1862)  12  C.P.  528  ;  and  if  the 
father  die  after  the  issue  of  the  writ,  the  right  of  action  does  not  survive  to 
the  mother  :  Healey  v.  Crummer  (1861)  11  C.P.  527. 

Mother's  rights.  Where  the  seduction  takes  place  after  the  death  of  the 
father  the  statute  gives  the  right  of  action  to  the  mother  if  the  daughter  was 
then  "  serving  or  residing  with  another  person  on  hire  or  otherwise."  It  was 
not  necessary  for  the  statute  to  give  a  right  .of  action  to  either  the  father  or 
mother  if  the  daughter  were  serving  or  residing  with  them.  TMs  right  existed 
at  cormno.!!  1*iw  :  Hogan  v.  Aikman  (1870)  30  U.C.R.  14,  20.  If  the  seduction 
takesplace  before  the  mother's  remarriage,  she  is  the  proper  person  to  bring 
.  the  action,  Kelly  v.  Bull  (1864)  23  U.C.R.  278.  If  the  mother  has  remarried 
and  the  daughter  lives  with  her  and  the  step-father,  she  is  not  residing  with 
"  another"  within  the  Statutes  and  the  step-father  may  maintain  the  action 
as  at  common  law,  and  within  the  six  months  from  the  birth  of  the  child,  Mc- 
Intosh  v.  Tyhurst  (1865)  24  U.C.R.  443  ;  Smith  v.  Crocker  (1863)  23  U.C.R. 
84;  Green  v.  Wright  (1865)24  U.  C.  R.  245,  and  the  mother  cannot  sue  ; 
Waters  v.  Powers  (1869)29  U.C.R.  336,  but  quaere  see  Meyer  v.  Bell  (1887) 
13  O.R.  35  ;  if  the  daughter,  however,  is  residing  with  "  another"  the  mother 
may  bring  the  action,  Hogan  v.  Aikman  (1870)  30  U.  C.  R.  14  ;  Meyer  v.  Bell 
(1887)  13  O.R.  35. 

Unmarried  Female.  A  widow  is  not  an  unmarried  female,  Kirk  v.  Long 
(1858)  7  C.  P.  363  ;  Anderson  v.  Rannie  (1862)  12  C.P.  536  ;  but  atcpjnmon 
jaw  an  action  may  be  maintained  even  for  the  seduction  of  a  marriedT'woman 
who  is  the  servant  of  the  plaintiff  and  her  evidence  to  shew  non-access  of  her 
husband  is  sufficient,  Mulligan  v.  Thompson  (1892)  23  O.R.  54. 

Illegitimate  Child.  Neither  the  father  nor  mother  of  a.n  illegitimate  child 
have  any  right  of  action  under  the  statute  :  an  action  l)y  father  of  them  would 
be  governed  V  t.TiP.7.«mnufrj]^w  ml^a  Biggs,  v.  Burnham  (1844)  U.C.  R.  106  ; 
Muckleroy  v.  Burnham  (1842)  1  U.C.R.  351  ;  Hicks  v.  Ross  (1865)25  U.C.R.  50. 

Service  Presumed.  The  statute  has  virtually  changed  the  nature  of  the 
action  frm-fl  nnp  rp°4i'"g  ""  *ihf  Delation  of  master  and  servant  to  that  of  parent 
and  child  ;  Lake  v.  Bemiss  (1854)  4  C.P.  430.  It  is  not  necessary  that  T;he 


Tlaugfiter  should  be  living  with  the  parent  at  the  time  the  illness  occurred  ;  Har- 
rison v.  Prentice  (1897)  24  A.R.  677. 

Loss  of  service  must  be  shown.  Although  it  is  not  permissible  under  the 
Statute  to  disprove  that  the  daughter  performed  no  service  for  the  plaintiff,  it 
is  still  necessary  to  show  that  either  pregnancy  or  illness  followed  the  se^uo- 
tion.  sufficient  to  interfere  with  the  service  which  is  presumed  to  he.due  tojJie. 
father  or  mother  :  Kimball  v.  Smith  (1849)  5  U.  C.  R,.  32:  L'Esperanne'  v. 
Duchene  (1851)  7  U.C.R.  146;  Westacott  v.  Powell  (1864)  2  E.  &  A.  525  ;  Har- 
rison v.  Prentice  (1897)  24  A.R.  677. 

Abandonment  of  Daughter.  Mere  abandonment  will  not  deprive  the  parent 
of  the  right  of  action  unless  perhaps,  where  the  right  of  action  has  vested  in 
some  other  person,  James  v.  Hawkins  (1875)  25  C.P.  346  ;  Hogan  v.  Aikman 
(1870)  30  U.C.R.  14,  21. 


Absence  of  Father  from  Ontario. 

dpes  not  depriva  him  nf  liic  rifrlif  rtf 


The  absence  of  the  fathe 

(  V»iv.io  ^ 


from  Ontario 
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II 


Actions  by  Masters  under  sec.  3.    Where  a  mother  brings  an  action  by  reason 
of  the  father  residing  out  of  the  province   she  must  prove  the  relationship  of 

d 


servant  and  loss  of  service  as  at  common  law  ;  Gould  v.  J^rskme 
R.  347.  and  the  same  rule  applies  to  brothers  or  persons  in  loco  parentis  Mc- 
Kay v.  Burley  (1859)  18  U.C.R.  251  ;  Paterson  v.  Wilcox  (1870)  20  C.P.  355  ; 
Tweedlie  v.  Bogie  (1877)  27  C.P.  561  ;  but  slighter  evidence  of  the  relationship 
of  servant  will  be  sufficient,  and  the  damages  will  not  be  confined  to  the 
mere  loss  of  service  ;  Abernethy  v.  McPherson  (1876)  26  C.  P.  516  ;  Straughan 
v.  Smith  (1890)  19  O.K.  558. 

When  parent's  right  of  action  complete.  A  complete  case  of  action  accrues 
to  the  parent  when  pregnancy  or  illness  follows  the  seduction  and  an  action 
may  be  brought  before  the  birth  of  the  child  ;  Westacott  v.  Powell  (1864)  2  E. 
A.  525  and  the  right  will  not  be  divested  by  the  daughter's  marriage  before 
the  birth  of  the  child,  Evans  v.  Watt  (1883),  2  O.K.  166. 

Pleading.  It  is  not  necessary  to  allege  that  the  action  is  brought  under  the 
Statute;  McLean  v.  Ainslie  (1839)  5  O.S  456.  In  actions  by  the  mother, 

Eersons  in  loco  parentis  or  master,  the  death  of  the  father  or  his  absence  or 
lilure  to  bring  an  action  need  not  be  alleged  by  the  plaintiff,  but  if  intended 
to  be  relied  on  must  be  pleaded  by  the  defendant,  Kelly  v.  Bull  (1864)  23  U.C. 
R.  278;  Nickellsv.  Goulding  (1861)  21  U.C.R.  366;  Ford  v.  Gourlay  (1878) 
42  U.  C.  R.  552,  and  where  a  defendant  set  up  that  the  cause  of  action  was  in 
another,  but  did  not  aver  that  that  other  sought  to  proceed  by  action,  it  was 
held  that  the  defence  could  not  be  struck  out;  Daley  v.  Byrne  (1892)  15 
P.R.  4. 

Abatement.  Formerly  a  cause  of  action  for  seduction  did  not  pass  to  the 
personal  representative  of  the  pai*ent  or  party  injured  ;  Ball  v.  Goodman  (1859) 
10  C.P.  174  ;  Udy  v.  Stewart  (1886)  10  O.R.  591  but  now  the  cause  of  action 
survives  ;  R.S.O.  (1897)  c.  129,  s.  10. 


CHAPTER  88. 


An  Act  to  protect  Justices  of  the  Peace  and  others 
from  Vexatious  Actions. 


MALICE,  ETC.  ,  WHEN  TO  BE  ALLEGED 
IN  ACTIONS  AGAINST  JUSTICES, 

ETC.,  88.   1,  2. 

APPLICATION  OF  ACT,  s.  1  (2). 
WHERE  CONVICTION  BY  ONE  JUSTICE 
AND  WARRANT  THEREON  BY  AN- 
OTHER, ACTION  TO  BE  AGAINST 
CONVICTING  JUSTICE,  8.  3. 
No  ACTION  TO  LIE — 

Before  conviction  is  quashed,  4. 

Where  warrant  after  summons,  not 

•*  /     followed  by  conviction,  etc. ,  s.  5. 

-  JT9  Where  Justice  acts  under  order 

f  T       J  /> 

^^  of  a  Judge,  s.  6. 

After  conviction  affirmed  on  ap- 
peal, s.  7. 

Where  Act    done  under   Statute 
held  to  be  ultra  vires,  etc.,  s.  8. 


DEFECTS  IN  FORM  NOT  TO  PREVENT 
JUSTICES  FROM  CLAIMING  PRO- 
TECTION, s.  9. 

ACTION  WHERE  OFFENCE  NOT  PRO- 
PERLY DESCRIBED  IN  INFORM- 
ATION OR  WARRANT,  S.  10. 

CONDITION  ON  QUASHING  CONVIC- 
TION, s.  11. 

SETTING  PROCEEDINGS  ASIDE,  s.  12. 

LIMITATION  OF  ACTIONS,  s.  13. 

PROCEDURE  IN  ACTIONS,  ss.  14-22. 

PROTECTION  OF  PERSONS  OBEYING 
WRIT  OF  MANDAMUS,  S.  23. 

ACTION  NOT  TO  LIE  FOR  CERTAIN 
MISTAKES  AS  TO  JURISDICTION, 
s.  24. 


HER  MAJESTY,  by  and  with  the  advice  and  consent  of  the 
Legislative  Assembly  of  the  Province  of  Ontario,  enacts 
as  follows  :  — 

1.  —  (1)    In    case   an   action   is    brought    against   a    Police  When  malice 
Magistrate  or  other  Justice  of  the  Peace  for   any  act  done  JJ?dr^£ble 
by  him  in  the   execution  of   his  duty  as  such  Justice,  with  cause  must  be 

•  •  *"*^r  11         j         j 

respect  tn  nr\y  ma.ttp.r  •within  his  jurisdiction   as  such   Justice,  allege"  and 
or  against  any  other  officer  or  person   fulfilling  any  public 
duty,  for  anything  by  him  done  in  the  performance  of  such 
public  duty,  whether  such  duty  arises  out  of    the  Common 
Law  or  is  imposed  by  any   Act  either  of   the    Imperial  or4  ^ 
Dominion  Parliament,  or  of  the  Legislature  of  this  Province, 
it  shall  be  expressly  alleged  in  the  statement  of  claim  that  the  ' 
act  was  jrmp.    nnfl,l^misl.Y    fl.nd  ^  without  rftflarma.'hlft    a.nd    prob- 
able  cause  :    and  jf    a.t.    the   trial   of    tV>p.  ap.tirm,   t.^f  plaintiff 
fails  to  prove  such   allegation,  he   shall  be  non-fiuitftd,  or  a 


verdict  or  judgment  shall  be  given  for  the  defendant. 

(2)  So  far  as  applicable,  sections  1  to  23  of  this  Act  shall  Application  of 
apply  for  the  protection  of  every  officer  and  person  mentioned  in  ^in  officers61 
the  preceding  subsection,  for  anything  done  in  the  execution  of 
his  office  as  therein  expressed.     R.  S.  0.  1887,  c.  73,  s.  1. 
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When  action 
lies  without 
allegation  of 
malice,  etc. 


Sec.  6.  JUSTICES   OF  THE  PEACE — PROTECTION.      Chap.   88. 

2.  For  any  act  done  by  a  Justice  of  the  Peace  in  a  matter 
in  which  by  law  he  has  not  jurisdiction,  or  in  which  he  has 
exceeded  his  jurisdiction,  or  for  any  act  done  under  a  con- 
viction or  order  made  or  warrant  issued  by  the  Justice  in 
such  matter,  any  person  injured  thereby  may  maintain  an 
action  against  the  Justice  in  the  same  case  as  he  might  have 
done  before  the  passing  of  this  Act,  without  making  anv 
allegation  in  his  statement  of  claim  that  the  act  complained  of 
was  done  maliciously  and  without  reasonable  and  probable 
cause.  R.  S.  O.  1887,  c.  73,  s.  2. 


If  one  Justice 
makes  a  con- 
viction, etc. , 
and  another 
grants  a  war- 
rant, action 
must  be 
against  the 
former. 


3.  Where  a  conviction  or  order  has  been  made  by  a  Justice 
of  the  Peace,  and  a  warrant  of  distress  or  of  commitment 
has  been  granted  thereon  by  some  other  Justice  of  the 
Peace,  bona  fide  and  without  collusion,  no  action  shall  be 
brought  against  the  Justice  who  granted  the  warrant  by 
reason  of  any  defect  in  the  conviction  or  order,  or  for  any 
want  of  jurisdiction  in  the  Justice  who  made  the  same,  but 
the  action  (if  any  is  brought  shall  be  against  the  Justine  wfra 
made  the  conviction  or  orrl^r  R.  S.  0.  1887,  c.  73,  s.  3. 


^  4.  No   action   as   mentioned   in   this  Act  shall  be  brought 

for  anything     for  anything  done  under  a  conviction  or  order  until  the  con- 

done  under  '•   •••  it         -i  i-i-ji  ^*"       i  '       ' 

a  conviction  or  viction  or  order  has  been  quashed,  either  upon  appeal  or  upon 

order  until  the  application  to  the  High  Court  ;  nor  shall  any  such  action  be 
brought  for  anything  done  under  any  warrant  issued  by  such 
Justice  to  procure  the  appearance  of  the  party,  and  which  has 
been  followed  by  a  conviction  or  order  in  the  same  matter, 
until  the  conviction  or  order  has  been  quashed  as  aforesaid. 
R  S.  0.  1887,  c.  73,  s.  4. 
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quashed. 


No  action 
for  anything 
done  under  a 
warrant  to 
compel  ap- 
pearance, if 
a  summons 
previously 
served  and  not 
obeyed. 


5.  In  case  the  last  mentioned  warrant  has  not  been  followed 
by  a  conviction  or  order,  or  it  is  a  warrant  upon  an  infor- 
mation for  an  alleged  indictable  offence,  if  a  summons  was 
issued  previously  to  the  warrant,  and  the  summons  was  served 
upon  such  person,  either  personally  or  by  leaving  the  same  for 
him  with  some  person  at  his  last  or  most  usual  place  of  abode, 
and  he  did  not  appear  according  to  the  exigency  of  the  sum- 
mons, in  such  case  no  such  action  shall  be  maintain  fid 


the  Justice  for  anything  done  under  the  warrant.     R.  S.  0. 

1887,  c.  73,  s.  5.  ' 


If  a  justice  re- 
fuses to  do  any 
act,  the  High 
Court 

or  the  County 
Judge  may 
order  him  to 
do  it,  and  no 
action^  shall 
then  lie 
against  him 
for  doing  it. 


0.  In  all  cases  where  a  Justice  of  the  Peace  refuses 
to  do  any  act  relating  to  the  duties  of  his  office  as  such 
Justice,  the  party  requiring  the  act  to  be  done  may, 
upon  an  affidavit  of  the  facts,  apply  to  the  High  Court 
or  to  the  Judge  of  the  County  Court  of  the  county  or 
united  counties  in  which  the  Justice  resides,  for  an 
order  nisi  calling  upon  the  Justice,  and  also  the  party 
to  be  affected  by  the  act,  to  shew  cause  why  the  act 
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should  not  be  done  ;  and  if,  after  due  service  of  the  order,  good 
cause  is  not  shewn  against  it,  the  Court  or  Judge  may  make  the 
same  absolute,  with  or  without  or  upon  payment  of  costs,  as 
may  seem  meet,  and  the  Justice,  upon  being  served  with 
the  order  absolute,  shall  obey  the  same,  and  shall  do  the  act 
required  ;  and  np  action  or  proceeding 


prosecuted  ag-ainst  the  Justice  for  TTavinff  obeyed  the 
order  and  done  the  act  required  as  aforesaid.  R.  S.  0.  1887, 
c.  73,  s.  6. 

T.  In  case  a  Justice  of  the  Peace  has  granted  a  warrant  of  After  con  vie 
distress  or  a  warrant  of  commitment  upon  any  conviction  or  %™>  **%,  ™n' 

•*•  •  /»      I    1  J_       II  **•""*"*     "I*     <*JJ" 

order  which,  either  before  or  after  the  granting  ot  the  warrant  peal,  no  action 
has  been  confirmed  upon  appeal.  HP  action  ^  shall  be  brought 
against  the  Justice  by  reason  of  apy  defect  ™   the  conviction  a  warrant. 
or  order  for  anything  dona  updAr  fl^A  warrant      R.  S.  0.  1887, 
c.  73,  s.  7. 

8.  —  (1)   No   action   shall  be   brought   against   any   Judge,  Protection  to 

thoe 


Stipendiary  or  Police  Magistrate,  Justice  of  the  Peace,  or  officer, 

f     *  /....».  ,         ,  ,         ,1        .,      under  ultra 

ior  any  act  or  thing  by  him  done  under  the  supposed  authority  vires  statutes 
of  a  statute  or  statutory  provision  of  the  Province,  or  of  the 
Dominion  of  Canada,  which  statute  or  statutory  provision  was 
beyond  the  legislative  jurisdiction  of  the  Legislature  of  the 
Province  or  of  the  Parliament  of  Canada,  as  the  case  may  be, 
provided  the  action  would  not  lie  against  him,  if  the 
statute  or  statutory  provision  had  been  within  the  legisla- 
tive jurisdiction  of  the  Parliament  or  Legislature,  which  assumed 
to  enact  the  same. 

(2)  Where,  notwithstanding  the  above  subsection,  an  action  Cases  wherein 
is  sustainable  against  a  Judge,  Stipendiary  or  Police  Magis- 
trate,  Justice  of  the  Peace,  or  officer,  for  any  act  or  thing  by  action 
him  done  underthe  authority  of  a  statute,or  statutoryprovision, 
of  the  description  in  the  said  subsection  mentioned,  the  action 
shall  only  be  sustainable  subject  to  the  like  provisions  as  the 
action  would  be  subject  to  if  the  statute  or  statutory  provision 
were  valid  ;  and  the  like  damages,  and  no  more,  shall  be 
recoverable  in  such  action  as  under  the  like  circumstances 
could  have  been  recovered  if  the  statute  or  statutory  pro- 
vision had  been  valid.  R.  S,  O.  1887,  c.  73,  s.  8. 

0.  No  defect  in  form,  in  an  information  or  warrant  taken  Defects  in 
before  or  signed  by  a  Justice  of  the  Peace,  shall  prevent  the  *orm  °!  m* 
Justice  from  claiming  the  benefit  and  protection  of  this  Act  if  warrants  not 
the  Court  before  which,  or  the  Judge  before  whom,  the  action  is  *°  prevent 
tried  shall  be  of  opinion  that  the  Justice  acted  in  good  faith,  claiming 
and  that  the  informant  or  complainant  intended,  by  the  facts  protection 
stated  to  the    Justice,  to  charge  the  commission  of  an  offence 
which,  if  the  same  had  been  set  forth  in  proper  form  in  the 
information  or  warrant,  would  have  been  one  within  the  jurisdic- 
tion of  the  Justice  ;  and  in  such  case  the  informant  or  com- 
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plainant  shall  be  liable  to  prosecution,  as  if  the  information 
had  charged  in  proper  form  the  commission  of  the  offence  so 
intended  to  be  charged,  R.  S.  O.  1887,  c.  73,  s.  9. 

10.  No  person  who  has  in  good  faith  as  aforesaid  intended  to 
charge    another    person,    who    has    been    arrested    by     the 

,  .      °.  „     ,  ,  J 

tain  a  proper  direction  oi  the  person  so  charging  the  said  offence,  under 
°f  a  warrant  signed  by  a  Justice  of  the  Peace,  with  the  com- 
mission of  any  offence,  shall  be  liable  to  be  sued  for  a  trespass,  in 
consequence  only  of  the  information  sworn  before  a  Justice  of 
the  Peace,  or  the  warrant  signed  by  him  not  containing  a 
proper  description  of  the  offence.  R.  S.  0.  1887,  c.  73.  s.  11. 


Actions  when 
information 

does  not  con- 


Condition  on 

quashing 

convictions. 


1 1 .  Where  an  order  is  made  by  the  High  Court  quashing  a 
summary  conviction  the  Court  may,  if  it  thinks  fit  so  to  do, 
provide  that  no  action  for  a  trespass  shall  be  brought  against 
the  Justice  of  the  Peace  who  made  the  conviction.  R.  S.  0. 
1887,  c.  73,  s.  10. 


If  any  action  1  2.  In  case  an  action  is  brought,  where  by  this  Act  it  is 
trary^this"  enacte(i  tnat  no  action  shall  be  brought  under  the  particular 
Act,  Judge  circumstances,  a  Judge  of  the  Court  in  which  the  action  is 
ihJ  roceedde  Penc^ng  snaH>  upon  application  of  the  defendant,  and  upon  an 
ings.  affidav.it  of  the  facts,  set  aside  the  proceedings  in  the  action, 

with  or  without  costs,  as  to  him  seems  meet.     R.  S.  0.  1887, 

c.  73,s.l2. 


M-Iaimtation  of 


1  3.  No  action  shgjl  "hp.   brnmyht.   fl.crainst  a  Justice  of  the 
Peace^for  anything  done  by  him  in  the  execution  of  bis  office 
unless  the  same  is  commenced  within  six  months  next  after 
fluTact  .complained    of  "  was    committed.      R.  S.  O.    1887, 
^  73,  s.18.  " 

Notice  of  14.  No  such  action  shall  be  commenced  against  a  Justice 

gtven!  t0  of  the  Peace  until  one  month  at  least  after  a  notice  in  writing 
of  the  intended  action  has  been  delivered  to  ..him,  or  left  for 
him  at  his  usjiaJ^rjlace_jQf_abode,  by  the  person  intending  to  com- 
mence the  action,  or  by  his  solicitor  or  agent,  in  which  notice 
O  q  ft  /the  cause  of  action,  and?-  the  Court  in  which  the  same  is  in- 
tended to  be  brought,  shall  be  clearly  and  explicitly  stated  ; 
and  upon  the  back  thereof  shall  be  endorsed  the  name  and 
place  of  abode  of  the  person  intending  to  sue,  and  also  the  name 
and  place  of  abode  or  of  business  of"  his  solicitor  or  ag^nt  jP 
the  notice  is  served  by  the  solicitor  or  agent.  R.  S.  0.  1887, 
c?7^,  s.  14. 


, -Place  of  trial.  15.  Ever¥_ sjich  action  shall  be  tried  in  the  county  where 
foe  actj  omplained  of  was  committed,  and  if  brought  in  a 
County  or  Division  Court,  the  action  shall  be  brought  in  the 
Court  of  the  county  or  division  within  which  the  act  com- 
plained of  was  committed,  or  in  which  the  defendant  resides,  and 


Defendant 
may  plead 
not  guilty 
by  statute. 
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the  defendant  may  plead  not  ffuilty  by  statute,  and  may,  at  the 
tff-ial  ot  the  action,  give  any  special  matter  of  defence,  excuse 
or  justification  in  evidence.  R.  S.  O.  1887,  c.  73,  s.  15. 


1  0.   No  actirvn  sVm.]l  frfi  brought  in  any   Pointy   or  "Divjsfloji  Action  not  to 
Court  against  a  Justine  of  the  Peace  for  anything  done  by  him  county^  Di- 
in  the  execution  of  his  office  if  the  Justine  objects  thereto  ;  and  vision  Court, 
if,  within  six  days  after  being  served   with  a  notice  of  the 
action,  the  Justice,  or  his  solicitor  or  agent,  gives  a   written 
notice  to  the  plaintiff  in  the  intended  action  that  he  objects  rtp 
being  sued  in  such  County  or  Division  Court  for  such  cause  of 
action,  no  proceedings  shall  afterwards  be  had  in  such  County 
or  Division   Court  in  the  action,  but  it  shall  not  be  neces- 
sary to  give  another  notice  of  action  in  order  to  sue  the  Jus- 
tice in  any  other  (JourE     K.  8.  O.  1887,  c.  73,  s.  16. 

17.  In  every  such  case,  after  notice  of  action  has  been  given  Tender  and 

J  '  MBHM^K^MMBpHMMMMMMHVMMMMM^^^MMMM^^HWVO^MMMrfaMl^MHOTa^  .  p 

as  aforesaid,  and  before  an  action  has  been  commenced,  the 
Justice  to  whom  the  notice  has  been  given  jnay  tencfeFto  the  Court  by 
person  complaining,  or  to  his  solicitor  or  agent,  such  sum  of  Justlce- 
money  as  he  thinks  fit  as  amends  for  the  injury  complained  of 
in  the  notice  ;  and  after  the  action  has  been  commenced,  and 
at  any  time  before  issue  joined  therein,  the  defendant,  if  he 
has  not  made  a  tender,  or  in  addition  to  the  tender,  may  pay 
into  Court  such  sum  of  money  as  he  thinks  fit,  and  the  tender 
and  payment  of  money  into  Court,  or  either  of  them,  may  after- 
wards be  given  in  evidence  by  the  defendant  at  the  trial 
under  such  defence  of  not  guilty.  R.  S.  O.  1887  c.  73,  s.  17. 

18.  If  the  jury  (or  the  Judge,  if  the  case  be  tried  without  If  Judge  or 
a  jury)  at  the  trial  be  of  opinion  |W.  tV>P  pla.inf.iff  is  r^nf,  p\\-  jSJ^tiff1  en 
titled  to  damages  beyond  the  snnri  so  fjprt/Wod  or  pa  id  into  titled  to  no 
Court,  a  verdict  or  judgment  shall  be  given  for  the  defendant,  and 

£he  sum  ot  money,  n  any,  so  paid  into  Omrt,    or    sn    rmip.h  to  be  for 
thereof  as  is  sufficient  to  pay  or  satisfy  the  defendant's  costs  in    ( 
that  behalf,  shall  thereupon  be  paid  out  of  Court  to  him,   and 
tRe  residue,  if  any,  shall  be  paid  to  the  plaintiff     R.  S.  0.  1887, 


19.  If  at  the  trial  of  the  action  the  plaintiff  does  not  prove/  p  plaintiff 

fails  to  prove 

1.  That  the  action  was  brought  wif.Tnt)  thft  time  hereinbefore  tfcufars,pa 


limited  in  that  behalf  ;  and  he  shall  be 

non-suited  or 

2.  That  notice  as  aforesaid  was  given  one  month  before  the  I  '**  thedef  en- 
action was  commenced;  and  dant. 

3.  The  cause  oJLastion  stated  in  the  notice  ;  and 


4.   That    f>>^  naijgffl   (]f  a,ptinn  n.rnsft  in  t.hft    p.n^nt.y  or    district, 

the  County  Town  of  which  is  named  in  the  statement  of  claim 
as  the  place  of  trial  ;  and 
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5.  Where  the  plaintiff  sues  in  a  County  or  Division  Court, 
that  the  cause  of  action  arose  within  the  county  or  division 
for  which  such  Court  is  held  ; 

The^and  in  a.ny  sno.h  o.asef  the  plaintiff  shall  be  nonsuited,  o_r 


a  verdict  shall  be 


for  t,V>ft 


R.  S.  0.  1887,  c.  73, 


s.  20. 


Damagesnom-  20.  In  case  the  plaintiff  in  such  action  is  entitled  to 
tain  case?  recover,  and  he  proves  the  levying  or  payment  of  any  penalty 
or  sum  of  money  under  any  conviction  or  order  as  parcel  of 
the  damages  he  seeks  to  recover,  or  if  he  proves  that  he  was 
imprisoned  under  the  conviction  or  order,  and  seeks  to  recover 
damages  for  the  imprisonment,  and  it  is  proved  that  he  was 
actually  guilty  of  the  offence  of  which  he  was  so  convicted,  or 
that  he  was  liable  by  law  to  pay  the  sum  he  was  so  ordered  to 
pay,  and  with  respect  to  the  imprisonment  that  he  has  under- 
gone no  greater  punishment  than  that  assigned  by  law  for  the 
offence  of  which  he  was  so  convicted,  or  for  non-payment  of 
the  sum  he  was  so  ordered  to  pay,  he  shall  not  be  entitled  to 
recover  the  amount  of  the  penalty  or  sum  so  levied  or  paid, 
or  any  sum  beyond  the  sum  of  three  cents  as  damages  for  the 
imprisonment,  or  any  costs  of  suit  whatsoever.  R.  S.  0. 188*7, 
c.  73,  s.  21. 

If  plaintiff  re-       21.  If  the  plaintiff  in  such  action  recovers  a  verdict  or 

eta^tVbeln*'  ^ne  defendant  allows  judgment  to  pass  against  him  by  default, 

titled  to  costs,  the  plaintiff  shall  be  entitled  to  costs  in  the  same  manner 

as  if  this  Act  had  not  been  passed.     R.  S.  O.  1887,  c.  73,  s.  22. 


If  malice  and 
want  of  pro- 
bable cause 
alleged  and 
plaintiff  recov- 
ers, he  shall 
be  entitled  to 
full  costs. 

When  defen- 
dant is  entitled 
to  full  costs, 
etc. 


Persons  obey- 
ing writ  of 
mandamus, 
protected. 


22.  If  in  any  case  it  is  alleged  in  the  statement  of  claim, 
or  in  the  summons  and  particulars  if  the  plaintiff  sues  in  the  Divi- 
sion Court,  that  the  act  complained  of  was  done  maliciously  and 
without  reasonable  or  probable  cause,  the  plaintiff,  if  he  recovers 
a  verdict  for  any  damages,  or  if  the  defendant  allows  judgment 
to  pass  against  him  by  default,  shall  be  entitled  to  his   costs 
to  be  taxed  as  between  solicitor  and   client ;    a,nd    in    every 
action    against    a   Justice   of   the   Peace  for   anything-   done 
by  him   in   the  execution  of  his   office,  the  defendant,  if  he 

qbtains  j^rlg-Trx^t.,   shall   KP    AnfiilArl    fn   hia  full    nnsf.s    ir>    thj-t. 

behalf,  to  be  taxed  as  between  solicitor  and   client.      R.  S.  O. 
i887,~cT73,  s.  23. 

23.  No  action,  or  other  proceeding  shall   be   commenced 
or  prosecuted  against  any  person  or  persons  whomsoever,  for 
or  by  reason  of  anything  done  in  obedience  to  a  peremptory 
writ   of   mandamus  issued  by  any  Court  having  authority  to 
issue  writs  of  mandamus.     R.  S.  O.  1887,  c.  73,  s.  24. 


Action  not  to  24. — (1)  No  action  shall  lie  against  a  Stipendiary  or  Police 

stlpendTar  Magistrate  for  or  by  reason  of  any  process  issued,  or  conviction 

police  magist-  made  by,  or  any  proceedings  of  any  kind   taken  before  him 

rates,  etc.,  alone,  or  authorized  by  him,  in  good  faith,  in   any  case  which, 
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by  the  law  applicable  thereto,  was  not  cognizable  by  such  Police  f^f  certain 

»/.     -•  j  L  ^        i  •         'LL>  i  !_•   i_      T_       u  i_          mistakes  as  to 

Magistrate,  or  not  by  him  sitting  alone,  or  which  should  have  jurisdiction. 
been  heard  by  two  Justices  of  the  Peace,  or  by  the  mayor  of 
a  city  or  town  within  the  district,  county,  union  of  counties, 
or  part  of  a  district  or  county  or  union  of  counties,  for  which 
the  Stipendiary  or  Police  Magistrate  was  appointed. 

(2)  This  section  shall  not   prevent   an   action  from   being 
maintained  where  and  so  far  as  the  action  would  be  maintain- 
able against  the  mayor  or  Justices  of  the  Peace  if  the  process 
had  been  issued  or  conviction  made  by,  or   proceedings  taken 
before,  or  authority  given  by  him  or  them,  in   a  matter  in 
which  he  or  they  had  jurisdiction. 

(3)  No  action  shall  lie  against  a  constable  or  peace  officer 
for   anything  done  by  him  under  and  by  virtue  of  process 
issued   or   authority   given,   as   in    sub-section    1    mentioned, 
unless  the  action  would  be  maintainable  if   the  process  had 
been  issued  or  authority  given  by  a  person  or  persons  legally 
qualified  to  issue  the  process  or  give  the  authority.     R.  S.  O. 
1887,  c.  72,  s.  29  (1-3). 
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NOTES. 

Who  are  within  the  Act.  The  Act  extends  protection  to  all  persons  who  act 
irregularly  or  illegally  in  the  discharge  of  some  duty  arid  the  following  persons 
have  been  held  to  come  within  that  designation  : — 

Justices  of  the  Peace;  Marsh  v.    Boulton  (1848),  4  U.  C.  R.  354;  Sin  den  v. 
2  36  Brown  (1890),  17  A.  R.  173;  but  not  when   acting   as   interested  parties  ; 

Cusick  v.  McRae  (1853),  11  U.  C.  R.  509. 

££  Police  magistrates  ;  Gordon  v.  Denison  (1894),  24  O.  R.  576  ;  22  A.  R.  315. 
"Constables  ;  Sage  v.  Duffy  (1852),  U.  C.  R.  30  ;  Scott  v.  Reburn  (1894)  25  0. 

v/y  ^fl  S '  i     R>  450> 

y*  A  ^O  VO  Customs  officers  ;  Wadsworth  v.  Murphy  (1844),  1  U.C.R.  190  ;  2  U.C.R.  120. 
Path  Masters  ;  Helliwell  v.  Taylor  (1858),  16  U.  C.  R.  279. 
School  Trustees ;  Spry  v.  Mumby  (1862),  11  C.  P.  285. 

Collectors  of  Taxes  ;  Spry  v.  Mumby  (1862),  11  C.  P.  285  ;  Howard  v.  Herring- 
ton  (1893),  20  A.  R.  175. 

Arbitrators  between  School  Trustees  and  a  teacher  ;    Kennedy  v.    Burness 
(1858),  15  U.  C.  R.  487  ;  Hughes  v.  Pake  (1865),  25  U.  C.  R.  95. 

Pound-keepers  ;  Davis  v.  Williams  (1863),  13  C.  P.  365  ;  Denison  v.  Cnnning- 
ham  (1874),  35  U.  C.  R.  383. 

Mayor  of  a  town  for  refusing  to  sign  an  order  to  enable  plaintiff  to  obtain  a 
saloon  license  ;  Moran  v.  Palmer  (1863),  13  C.  P.  528. 

Registrars  of  deeds  for  exacting  excessive  fees  ;  Ross  v.  McLay  (1876),  40  U. 

C.  R.  87. 

Crown  attorneys  ;  McDougall  v.  Peterson  (1876),  40  U.  C.  R.  95. 
County  Court  Clerk  ;  Dews  v.  Riley  (1851),  11  C.  B.  434. 
Inspector  of  fisheries  ;  Yenning  v.  Steadman  (1884),  9  S.  C.  R.  206. 
License  commissioners  ;  Leeson  v.  License  Commissioners  (1890),  19  0.  R.  67. 

Within  his  jurisdiction.  If  a  matter  is  within  the  jurisdiction  of  the  justice, 
the  act  of  the  justice  is  not  a  trespass  ;  but  must  be  disposed  of  upon  the  same 
principles  as  the  old  action  upon  the  case  ;  Haacke  v.  Adamson  (1864),  14  C. 
P.  201.  The  magistrate  must  have  jurisdiction  both  over  the  person  of  the 
accused  and  over  the  offence  charged  ;  Caudle  v.  Seymour  (1841),  1  Q.  B.  889  ; 
Barton  v.  Bricknell  (1850),  13  Q.  B.  393  ;  Connors  v.  Darling  (1864),  23  U.  C. 
R.  541  ;  Appleton  v.  Lepper  (1869),  20  C.  P.  138  ;  Stoness  v.  Lake  (1877),  40 
U.  C.  R.  320.  To  give  juridiction  an  information  must  be  laid  or  be  waived, 
but  it  is  not  necessary  that  it  should  be  in  writing  ;  Stoness  v.  Lake  (1877),  40 
U.  C.  R.  320,  and  cases  there  cited  ;  McGuiness  v.  Dafoe  (1896),  23  A.  R.  704. 
For  a  judicial  determination  of  matters  properly  before  him  it  is  apprehended 
that  a  justice  is  not  liable  ;  Paley  on  Convictions,  7th  Ex.  385  ;  Dickson  v. 
Crabb  (1865),  24  U.  C.  R.  494  ;  Somerville  v.  Mirehouse  (1860),  1  B.  &  S.  652. 
It  is  only  when  a  magistrate  acts  irregularly  or  illegally  that  he  requires  pro- 
tection. Where  costs  are  ordered  to  be  paid  to  a  party  instead  of  to  the  Clerk 
of  the  Peace  it  is  merely  erroneous  procedure,  and  not  an  excess  of  jurisdiction ; 
R.  v.  Binney  (1853),  1  E.  &  B.  810.  Issuing  a  warrant  without  a  formal  order ; 
Ratt  v.  Parkinson  (1851),  20  L.  J.  M.  C.  208  ;  failing  to  state  the  amount  of 
costs  in  a  warrant ;  Dickson  v.  Crabb  (1865),  24  U.  C.  R.  494  ;  directing  a  dis- 
tress and  in  default  imprisonment  in  the  stocks  (which  last  was  improper),  Bar- 
ton v.  Bricknell  (1850),  13  Q.B.  393,  requiring  sureties  to  keep  the  peace  instead 
of  for  good  behavior  ;  Hajdock  v.  Sparke  (1853),  1  E.  &  B.  471,  refusing  to  take 
bail  on  a  charge  of  misdemeanor  ;  Linford  v.  Fitzroy  (1849),  14  Q,  B.  240,  or 
issuing  a  warrant  for  the  arrest  of  a  witness  ;  Gordon  v.  Denison  (1894),  24  0. 
R.  576  ;  22  A.  R.  315,  will  not  make  a  justice  liable  unless  done  maliciously 
and  without  reasonable  or  probable  cause. 


Malice.  Thft  maljcft  required  ip  actions  within  s.  1  is  of  the  kind  known  as 
express  malice^  It  signifies  an  intent  to  injure,  actuated  either  by  spite  or  ill- 
will  towards  an  individual  or  by  indirect  or  improper  motives  ;  Hicks  v.  Faulk- 
ner (1878),  8  Q.  B.  D.  175.  It  is  a  question  of  fact  for  the  jury  and  may  be 
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inferred  from  the  absence  of  reasonable  and  probable  cause  :  Stephen's  Malicious 
Prosecutions,  34. 

Want  of  Reasonable  and  Probable  Cause.  If  a  man  honestly  believes  in  a 
case  laid  before  a  judicial  tribunal,  such  belief  being  based  on  a  honest  con- 
viction of  the  existence  of  circumstances  which  would  lead  any  fairly  cautious 
man  to  such  belief,  he  has  reasonable  and  probable  cause  ;  Walker  v.  South 
Eastern  Ry.  Co.  (1870)  L.  R.  5  C.  P.  640  ;  Lister  v.  Perryman  (1870)  L.  R.  4 
H.  L.  521  ;  Bank  of  British  North  America  v.  Strong  (1876)  1  App.  Gas.  307  ; 
Shaw  v.  McKenzie  (1881)  6  S.  C.  R.  181  ;  Hicks  v.  Faulkner  (1878)  8  Q.  B.  D. 
167  ;  Abrath  v.  North  Eastern  Ry.  Co.  (1883)  11  Q.  B.  D.  440  ;  11  App.  Cas. 
247  ;  McGill  v.  Walton  (1888)  15  0.  R.  389  ;  Webber  v.  McLeod  (1888)  16  0. 
R.  609  ;  Lea  v.  Charrington  (1889)  23  Q.  B.  D.  272  ;  Hamilton  v.  Cousineau 
(1892)  19  A.  R.  203;  Brown  v.  Hawkes  (1891)  2  Q.  B.  718;  Archibald  v. 
McLaren  (1892)  21  S.  C.  R.  588.  The  magistrate  has  nothing  to  do  with  the 
guilt  or  innocence  of  the  accused  except  as  it  appears  from  the  evidence  ; 
Burley  v.  Bethune  (1814)  5  Taunt.  580. 

Acting  without  or  in  excess  of  Jurisdiction.  When  a  magistrate  acts  without 
or  in  excess  of  his  jurisdiction,  an  action  of  trespass  will  lie  whether  the 
justice  was  acting  judicially  or  ministerially  ;  Paley  on  Convictions,  7th  E.  390. 
As  has  been  seen  a  magistrate  who  issues  a  warrant  without  an  information  being 
laid  acts  without  jurisdiction  unless  the  same  is  waived  ;  Appleton  v.  Lepper 
(1869)20  C.  P.  138;  Friel  v.  Ferguson  (1865)  15  C.  P.  584;  R.  v.  Hughes 
(1879)  4  Q.  B.  I).  614  ;  McGuinness  v.  Dafoe  (1896)  23  A.  R.  704,  and  so  if  he 
issues  a  warrant  on  a  deposition  taken  in  his  absence,  he  not  at  the  time  see- 
ing, examining  or  hearing  the  deponent  ;  Caudle  v.  Seymour  (1841)  1  Q.  B. 
889.  A  commitment  to  gaol  by  parol  is  not  good  except  for  such  period  as  is 
necessary  for  making  out  the  warrant  ;  Hutchinson  v.  Lowndes  (1832)  4  B.  & 
Ad.  118.  Issuing  a  warrant  for  the  arrest  of  a  prosecutor  as  a  witness  on 
a  charge  of  assault  is  a  trespass  as  the  prosecutor  is  not  bound  to  prosecute 
such  a  charge,  Cross  v.  Wilcox  (1876)  39  U.  C.  R.  187.  An  information 
against  a  person  for  keeping  a  disorderly  •  house  will  not  justify  a  "warrant 
to  arrest  all  persons  found  therein  ;  Cleland  v.  Robinson  (1861)  11  C.  P.  416. 
A  justice  who  issues  without  jurisdiction  a  warrant  to  arrest  a  person  in 
another  county  is  responsible  for  the  arrest  ;  Jones  v.  Grace  (1889)  17  0.  R. 
681. 

Quashing  Conviction.  Before  an  action  can  be  brought  for  anything  done 
under  a  conviction,  the  conviction  must  be  quashed,  whether  there  was  juris- 
diction or  not  ;  Arscott  v.  Lilley  (1886)  11  0.  R.  285;  14  A.  R.  283.  But 
neither  a  conviction  not  under  seal  ;  Bond  v.  Conmee  (1887)  15  0.  R.  716  ;  16 
A.  R.  398  ;  a  warrant  to  arrest  a  witness  ;  Gordon  v.  Denison  (1894)  24  0.  R. 
576,  22  A.  R.  315,  nor  an  order  for  the  destruction  of  liquors,  under  R.  S.  O., 
c.  39  need  be  quashed,  but  it  would  be  necessary  to  quash  an  adjudication  of 
forfeiture,  Bond  v.  Conmee  ib.  Where  an  arrest  took  place  under  an  invalid 
warrant  issued  without  jurisdiction,  it  was  not  necessary  to  quash  the  con- 
viction ;  Jones  v.  Grace  (1889)  17  0.  R.  681.  An  amendment  of  a  conviction 
on  appeal  by  striking  out  "  hard  labor"  is  not  a  quashing  thereof  ;  McLellan 
v.  McKinnon  (1882)  1  0.  R.  219  ;  nor  is  the  discharge  on  a  habeas  corpus  of 
the  party  arrested  ;  Hunter  v.  Gilkison  (1884)  7  0.  R.  725. 

NOTICE  OF  ACTION. 


To  whom  notice  must  be  given.     (1)  N^t.W  mwt.  fop,   gjyer)   to  all 

ng  to  a,ot  in  pursuance  of  a  statute.  Briggs  v.   Evelyn  (1792)  2  H.Bl. 
114;  3R.R.  354. 

(2)  Even  where  a  party  acts  without  jurisdiction  he  is  entitled  to  notice  if 
he  acted  in  the  honest  belief  that  ho  was  acting  in  the  execution  of  his  duty'. 
SirideriV.  Brown  (1890),  17  A.R.  173  ;  Hermann  v.  Seneschal  (!S6ii),  13  (J.B.N.S. 
392;  Selmes  v.  Judge  (1871),  L.R.   6  Q.B.   724;  Roberts  v.  Orchard  (1863), 
2H.  &C.  769;  Leete   v.   Hart  (1868),   L.R.,   3  C.P.   322;  Calder  v.    Halket 
(1840),  3  Moo.  P.C.  28;  Booth  v.  Clive  1851),   10  C.B.  827;  McGuinness  v. 
Dafoe  (1896),  23  A.R.  704. 

(3)  If  a  person  has  the  right  to  do  an  act  if  a  certain  state  of  facts  exists  and 
is  under   the  statute  authorizing  the  act,  entitled  to  notice  of  action,  if  he 
acted  in  pursuance  of  the  statute,  the  right  to  notice  depends  upon  whether  he 
boiia  fide  believed  in  the  existence  of  a  state  of  facts  which,  had  they  existed, 
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would  have  afforded  a  defence  to  the  action,  and  such  is  the  proper  question 
to  be  submitted  to  the  jnry  ;  McGuinness  v.  Dafoe  (1896),  23  A.R.,  at  p.  712  ; 
Heath  v.  Brewer  (1864),  15  C.B.N.S.  803  ;  Griffith  v.  Taylor  (1877),  2  C.P.D. 
194,  and  the  defendant  must  show  some  facts  which  might  give  rise  to  that 
belief,  but  it  is  not  necessary  that  the  belief  should  be  reasonable  ;  Chamber- 
lain v,  King  (1871),  L.R.  6  C.P.  474. 

(4)  An  officer  is  not  deprived  of  the  protection  of  a  statute  because  he  is 
indemnified  ;  White  v.  Morris  (1852),  11  C.B.  1015  ;  Dale  v.  Cool  (1854),  4  C.P. 
460  ;  Lough  v.  Coleman  (1869),  29  U.C.R.  367. 

(5)  If  it  is  equivocal  in  what  capacity  a  party  acted,  notice  must  be  given  ; 
Briggs  v.  Evelyn  (1  792),  B.  H.  Bl.  114  ;  3R.R.,  354  ;  Morgan  v.  Palmer  (1824), 
2  B.  &  C.  729  ;  26  R.R.,  537  ;  but  see  Yenning  v.  Steadman  (1884),  9  S.C.R. 
206. 

Notice  is  r»*.  n^ppprv  in  the  following  cases  : 

(1)  Where  the  act  is  nnf,  dnnfiin  thn  napam'ty  of  officer,  but  is  wholly  diverso 
intuitu,  Irving  v.  Wilson  (1791),  4  T.R.   485  ;  2  R.R.   444  ;~or  wholly  alien  ^to 
his  jurisdiction,  Agnew  v.  Jobson  (1877),  13  Cox.  C.C.  625*  " 

(2)  Where  the  nffiner  q^tfl  ^olnrnhly  pnr]  vftynti^nsl.y  from  a  malJCJOUS  Or  COl'- 


to  do  the  act  :  J^ross  v.  Huber 


filing  without,  believing  IIP  Vm.rl 
(1850),  18  U.C.R.  282. 

(3)  Where  there  is  no  evidence  of  honest  belief  in  the  right  to  do  the  act  ; 
Friel  v.  Ferguson  (iH'fe),  15  C.P.  584  ;  Ibbottson  v.  Henry  (1885),  8  O.R.  625  ; 
Kelly  v.  Archibald  (1895),  26  O.R.  608  ;  22  A.  R.  522  ;  and  if  there  is  evidence 
of  want  of  good  faith  the  question  must  be  submitted  to  the  jury  if  the  plain- 
tiff desires  it  ;  Neillv.  McMillan  (1866),  25  U.C.R.   485;  Stewart  v.  Cowan 
(1877),  40  U.C.R.  346  ;  Allen  v.   McQuarrie  (1879),  44  U.C.R.  62  ;  Sinden  v. 
Brown  (1890),  17  A.R.  188. 

(4)  Where  the  action  is  to  recover  back  an  unlawful  fee  illegally  exacted 
Morgan  v.  Palmer  (1824),  2  B.  &  C.   729  ;  26  R.R.  537  ;  or  for  an  excess  of 
money  made  ;  Dale  v.   Cool  (1857),  6  C.P.  544  ;  McLeish  v.  Howard,  3  A.R. 
503. 

(5)  Where  the  party  has  not  been  legally  appointed  to  the  office  which  would 
give  theTright  to  do  the  act  :  Tarrant  v.  Baker  (1853).  14  Ci.B.  199. 

(6)  In  actions  of  reple  via  ;  Fletcher  v.  Wilkins(1805),  6  East  283  ;  Lewis  v. 
Teal  (1871),  &5  U.C.R.   108  ;  Applegarth  v.  Graham  (1858),  7  C.P.  171  ;  Ken- 
nedy v.  Hall  (1858),  7  C.P.  218  ;  Folger  v.  Minton  (1853),  10  U.C.R.  423;  Gay 
v.  Matthews  (1862),  4  B.  &  S.  425,  p.  7  ;  where  the  principal  object  of  the  action 
is  an  injunction  ;  Flower  v.  Local  Board  of  Low  Ley  ton  (1877),  5  Ch.D.  347  ; 
Chapman  v.  Guardians  of  Auckland  Union  (1889),  23  Q.B.D.  294,  p.  8  ;  an  action 
in  rem  (1889)  The  Longford  14  P.D.   34,   an  action  to  recover  land  ;  Foat  v. 
Mayor  of  Margate  (1882),  11  Q.B.D.  299,  p.  9. 

It  is  for  the  Judge  to  decide  whether  nature  of  action  was  necessary  ;  Kirby 
v.  Simpson  (1854),  10  Ex.  358. 

The  Action.  TJie  notice  of  action  where  necessary  is  a  condition  precedent 
to  the  right  of  suing  ;  Clark  son  v.  Musgrave  (1881).  9  Q.B.I).  390:  huf;  thp 
want  Qi  not  ice  must!  be  jraigffl  by  *Lf"  otafpmpnt.  nf  defence  ;  Verratt  v.  Mc- 


Aulay  (1884),  5  O.R.  313;  McKay  v.  Cummings  (1884),  6  O.R.  400  ;  Bond  v. 
Conmee  (1889),  16  A.R.  398  and  in  the  Division  Court  by  notice  of  a  statutory 
defence  ;  Smith  v.  Pritchard  (1848),  2  C.  &  K.  699  ;  Allwright  v.  Perks  (1893), 
9T.L.R.  235. 

Form  of  notice  of  action.  Where  the  act  is  within  the  jurisdiction  of  the 
officer,  the  notice  must  allege  that  the  act  was  done  maliciously  and  without 
reasonable  or  pro  bajjle  cause.  Tavlor  v.  Nesfield  (1854).  3  E.  &  B.  724  :  Kelly 
^  Archibald  (l89o),  26  U.  R.  608  ;  22  A.  R.  522  ;  Howell  v.  Armour  (1885), 
7  O.  R.  363  ;  Scott  v.  Reburn  (1894),  25  0.  R.  450  ;  but  a  notice  intended  to 
state  a  cause  of  action  under  the  first  section  may  be  good  as  a  notice  of  action 
for  trespass  if  the  act  was  done  without  jurisdiction  ;  McGuinness  v.  Dafoe 
(1896),  23  A.  R.  704.  The  notice  must  state  the  time  and  place  i  Moore  v. 
Gidley  (1872),  32  U.  C.  R.  233  ;  Oliphant  v.  Leslie  (1865),  24  U.  C,  R.  398  ; 
Martins  v.  Upcher  (1842),  3  Q.  B.  662,  (1892)  1  Q.  B.  614;  Parkyn  v.  Staples 
(1869),  19  C.  P.  240  ;  Sprung  v.  Anderson  (1873),  23  C.  P.  152  ;  Scott  v. 
Reburn  (1894),  25  0.  R.  450  ;  but  where  reasonable  particularity  is  used  as 
sufficiently  to  identify  the  act  oracts  complained  of  it  is  a  sufficient  compliance, 
"so  thatH  mistake  as  to  the  date  or  precise  locality  not  calculated  to  deceive 
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will  not  vitiate  it  ;  Green  v.  Hutt  (1882),  51  L.  J.,  Q.  B.  640  ;  Langford  v. 
Kirkpatrick  (1878),  2  A.  R.  513;  Bond  v.  Conmee  (1889),  15  O.  R.  716;  16 
A.  R.  398,  affirmed  in  Supreme  Court,  see  17  A.  R.  appendix  ;  Madden  v. 
Kensington  Vestry  (1892),  1  Q.  B.  614.  It  is  not  necessary  to  state  in  what 
court  the  action  will  be  brought ;  Hanns  v.  Johnston  (1883),  3  0.  R.  100  ;  but 
if  a  court  is  named  the  writ  must  issue  therefrom  ;  Buck  v.  Hunter  (1861),  20 
U.  C.  R.  436.  The  notice  need  not  be  in  one  document  ;  it  may  be  contained 
in  a  series  of  letters,  if  in  the  result  the  cause  of  action,  and  other  particulars 
required  are  disclosed  ;  Lamley  v.  Mayor  of  East  Retford,  55  J.  P.  133.  A 
reference  to  a  statute  which  does  not  apply  will  not  invalidate  the  notice  ; 
MacGregor  v.  Galworthy  (1850),  3  C.  &  K.  8.  The  plaintiff  will  be  confined 
to  the  cause  mentioned  in  the  notice  ;  Obernier  v.  Robertson  (181R2),  14  Jf.  R". 
7>Bir A  detect  in  the  notice  may  be  "waived  ;  Donaldson  v.  Haley  (1893),  13 
C.  P.  87. 

Within  six  months.  The  day  of  doing  the  act  must  be  excluded  ;  Young  v. 
Higgon  (1840),  6  M.  &  W.  49  ;  Hanns  v.  Johnston  (1883),  3  0.  R.  100,  Re 
Gallant  (1891),  11  C.  L.  T.  138  ;  Hardy  v.  Ryle  (1829),  9  B.  &  C.  603  ;  Edgar 
v.  Magee  (1882),  1  0.  R.  287. 

Service  of  notice  of  action.  The  words  ' '  place  of  abode  "  are  wider  than 
place  of  residence,  and  a  notice  is  sufficiently  served  if  left  at  the  officer's  place 
of  business  ;  Mason  v.  Bibby  (1864),  2  H.  &  C.  881  ;  Bond  v.  Conmee  (1889), 
16  A.  R.  398.  It  may  be  served  by  any  literate  person  ;  Cuming  v.  Toms 
(1844),  7M.  &G.  29. 

Venue.  Although  local  venue  in  actions  against  officers  was  for  a  long  time 
considered  to  be  abolished  it  is  now  clear  that  every  such  action  must  in  the 
High  Court  be  tried  in  the  County  where  the  action  was  committed,  and  in  the 
County  and  Division  Courts  must  be  brought  in  the  County  or  Division  where 
the  act  was  committed,  see  C.  R.  529  ;  Holmsted  &  Langton  p.  693.  Where 
the  venue  was  changed  by  order  to  the  proper  county  by  consent  it  was  held 
that  the  defendant  could  not  object ;  Bond  v.  Conmee  (1889),  16  A.  R.  398. 

Actions  brought  against  a  person  for  anything  done  in  pursuance  of  the  act 
respecting  private  lunatic  asylums  must  be  brought  in  the  county  where  the 
cause  of  action  arose  ;  R.S.O.  c.  318,  s.  89  ;  and  actions  for  anything  done 
under  The  Prisons  and  Asylums  Inspection  Act  must  be  laid  and  tried  in 
the  county  where  the  fact  was  committed  ;  R.S.O.  c.  321,  s.  28. 

Not  guilty  by  Statute.  The  plea  should  refer  to  the  statute  which  allows  the 
plea  as  well  as  any  other  statute  relied  upon  by  the  defence,  Van  Natter  v. 
Buffalo  &  Lake  Huron  Ry.  Co.  (1868),  27  U.  C.  R.  581,  and  if  it  is  intended  to 
rely  upon  the  want  or  insufficiency  of  notice  of  action,  section  14  should  be 
specially  mentioned  ;  Bond  v.  Conmee  (1884),  15  0.  R.  716  ;  (1889),  16  A.  R. 
398,  but  if  the  plaintiff  is  not  taken  by  surprise,  an  amendment  is  almost  a 
matter  of  course  ;  Edwards  v.  Hodges  (1855),  15  C.  B.  477;  Van  Natter  v. 
Buffalo  &  Lake  Huron  Ry.  Co.  (1868),  27  U.  C.  R.  581.  The  defendant  may  go 
into  any  defence  that  could  be  specially  pleaded  whether  founded  entirely  on 
the  statute  or  partly  on  the  statute  and  partly  not,  and  into  any  defence  wholly 
independent  of  the  statute,  which  could  be  set  up  at  common  law  under  the 
general  issue  ;  Maund  v.  Monmouthshire  Canal  Co  (1842),  Car.  £  M.  606  ;  Ross 
v.  Clifton  (1841),  11  A.  &  E.  631  ;  Fisher  v.  Thames  Junction  Ry.  Co.  (1837), 
5  Dowl.  773  ;  Doan  v.  Michigan  Central  Ry.  Co.  (1880),  17  A.  R.  481.  The 
plaintiff  cannot  oust  the  defendant  of  his  plea  by  waiving  the  tort  and  suing  in 
contract ;  Calvert  v.  Moggs  (1839),  10  A.  &  E.  632. 

Tender  of  amends.  A  tender  of  amends  will  not  cure  a  defect  in  a  notice  of 
action;  Martins  v.  Uppcher  (1842),  1  Dowl.  N.  S.  555.  The  tender  may  be 
given  in  evidence  under  the  plea  of  not  guilty  by  statute  ;  Moore  v.  Holditch 

'  (1850),   7  U.   C.    R.   307.       Th^nlm   fronHprpH  niwl   nnf.  V^  pawl   infn  n^irf  .  JonCS 

v.  Gooday  (1842),  9  M.  &  W.  736. 

Payment  into  Court.  In  a  plea  of  payment  into  Court,  the  character  in  which 
the  payment  is  made  need  not  be  stated  ;  Aston  v.  Perkes  (1846),  15  M.  &  W. 
385.  Leave  may  be  granted  to  withdraw  the  general  issue  and  to  pay  mone}' 
into  Court ;  Devavnes  v.  Boys  (1816),  7  Taunt  33  ;  Nestor  v.  Newcome  (1824), 
3  B.  &  C.  159. 
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Suing  in  County  or  Division  Court.  If  the  officer  has  given  the  proper  notice 
objecting  to  being  sued  in  an  inferior  Court,  the  action  cannot  be  removed  by 
certiorari  into  the  High  Court  ;  Weston  v.  Sneyd  (1857),  1  H.  &  N.  703. 

Where  plaintiff  proved  to  be  guilty.  Where  the  plaintiff  is  shewn  to  be  guilty 
of  the  offence  the  damages  are  limited  to  three  cents.  The  section  (20)  applies 
only  to  cases  where  the  conviction  has  been  quashed  ;  Rogers  v.  Jones  (1834), 
3  B.  &  C.  409  ;  27  R.  R.  389.  It  is  not  confined  to  cases  where  the  justices 
have  jurisdiction;  Bross-  v.  Huber  (1858),  15  U.  C.  R.  625;  but  applies  to 
actions  both  in  trespass  and  case  ;  Haacke  v.  Adamson  (1864),  14  C.  P.  201. 
Where  the  justices  were  not  authorized  to  impose  "  hard  labor  "  and  the  turn- 
key swore  that  the  plaintiff  did  no  hard  work  in  jail  it  was  held  that  the  fact 
that  he  was  put  to  some  compulsory  work  was  sufficient  to  show  that  he 
suffered  greater  punishment  than  that  imposed  by  law  ;  Graham  v.  McArthur 
(1866),  25  U.  C.  R.  478. 


Costs.  Where  a  jury  fimlf!  ™  rlo^n^g|  ^Vm  officer  is  ent^1prl  tn  his  fnl] 
aa  hfttwppp  sqljpitnr  flr.rl  pliant,  flfldj^  ormrt  has  no  jurisdiction  to  deprive  him 
thejscf  ;  Arscott  v.  Lilley  (1887),  14  A.R.  283.  If  the  justice  has  not  objected 
to  the  action  being  brought  in  an  inferior  court  the  plaintiffs  costs,  if  he  suc- 
ceeds, will  be  taxed  on  the  scale  applicable  to  the  court  in  which  the  action 
might  have  been  brought  with  right  of  set-off;  Ireland  v.  Pitcher  (1886),  11 
P.  R.  403.  Costs  V  as  between  solicitor  and  client  "  mean  such  costs  as  could 
he  taxed  against  a  resisting  client  under  a  general  retainer  only  to  prosecute 
or  defend  the  action  ;  Cousineau  v.  London  Fire  Ins.  Co.  (1888),  12  P.  R.  512  ; 
Heaslip  v.  Heaslip  (1891),  14  P.  R.  21,  165. 


CHAPTER  160. 

An   Act   to   secure   Compensation    to   Workmen   in 

certain  cases. 


SHORT  TITLE,  s.  1. 
INTERPRETATION,  s.  2. 
CLAIMS  AGAINST  EMPLOYERS,  ss.  3, 4. 
INJURY  BY  RAILWAYS,  s.  5. 
COMPENSATION  : 

Exceptions  negativing  right  to 

recover,  s.  6. 
Limit  of  .amount,  s.  7. 
How  compensation  may  be  dis- 
tributed, s.  8. 
Limit  as  to  time  for  recovery, 

s.  9. 
DEFENCES  UNDER  AGREEMENTS,  s.  10. 


LIABILITY    OF    PERSONAL     REPRE 
SENTATIVE,  S.  11. 

DEDUCTION  OF  PENALTIES  FROM  COM- 
PENSATION,   s.  12. 

NOTICE  OF  INJURY,  s.  13. 

DEFENCE  OF    WANT  OF   NOTICE,  OR 
NOT  EMPLOYER,  S.  14. 

PARTICULARS  OF  DEMAND,  s.  15. 

APPOINTMENT  OF  ASSESSORS,  ss.  16-24. 

CONSOLIDATION  OF  ACTIONS,  ss.  25-30. 

ADMISSIONS  BY  NOTICE,  s.  31. 

COMPUTATION  OF  TIME,  s.  32. 

FORMS  AND  RULES,  s.  33. 


<i/Q 

HER  MAJESTY,  by  and  with  the  advice  and  consent  of 
the  Legislative  Assembly  of  the  Province  of  Ontario 
enacts  as  follows  :— 

1 .  This  Act  may  be  known  and  cited  as  "  The  Workmen's  Short  title. 
Compensation  for  Injuries  Act"     55  V.  c.  30  s.  1. 

2.  Where  the  following  words  occur  in  this  Act,  they  shall  Interpreta- 
be  construed  in  the  manner  hereinafter  mentioned,  unless  a  tlon* 
contrary  intention  appears:— 

1.  "  Superintendence  "    shall  be  construed  as  meaning  such     "  Superin- 
general  superintendence  over  workmen  as  is  exercised  bv  a  tendence- 
foreman,  or  person  in  a  like  position  to  a  foreman,  whether  the  ,/# 
person    exercising   superintendence    is    or    is   not    ordinarily 
engaged  in  manual  labour. 

2.  "Employer"  shall  include  a  body  of   persons  corporate  "Employer." 
or  unincorporate,  and  also  the  legal  personal  representatives  of 

a  deceased  employer,  and  the  person  liable  to  pay  compensa- 
tion under  section  4  of  this  Act.  55  V.  c.  30,  s.  2  (1,  2). 

3.  "  Workman "    does  not    include  a    domestic  or  menial    "Workman 
servant  or  servant  in  husbandry,  gardening  or  fruit  growing, 

where  the  personal  injury  caused  to  any  such  servant  has  been 
occasioned  by  or  has  arisen  from  or  in  the  usual  course  of  his 
work  or  employment  as  a  domestic  or  menial  servant,  or  as  a 
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Packing." 


"  Railway 

servant." 


When  work- 
man to  have 
claim  against 
employer. 


servant  in  husbandry,  gardening  or  fruit-growing,  bmtr  save  fis 
aforesaid^  means  any  railway  servant  and  any  person  who 
being  a  labourer,  servant,  journeyman,  artificer,  handicraftsman, 
miner  or  otherwise  engaged  in  manual  labour-  whether  under 
the  age  of  twenty-one  years  or  above  that  age,  has  entered 
into  or  works  under  a  contract  with  an  employer,  whether  the 
contract  is  made  before  or  after  the  passing  of  this  Act,  is 
expressed  or  implied,  oral  or  in  writing,  and  is  a  contract  of 
service  or  a  contract  personally  to  execute  any  work  or  labour. 
56  V.  c.  26,  s.  1. 

4.  "  Packing "    shall    mean  a  packing  of    wood  or  metal, 
or   some   other   equally    substantial   and    solid    material,    of 
not  less  than  two  inches  in  thickness,  and  which,  where  filled 
in,  shall  extend  to  within  one  and  a  half  inches  of  the  crown 
of  the  rails  in  use  on  any  railway,  shall  be  neatly  fitted  so  as 
to  come  against  the  web  of  such  rails,  and  shall  be  well  and 
solidly  fastened  to  the  ties  on  which  such  rails  are  laid. 

5.  "Railway   servant"  shall  mean  and  include. a  railway 
servant,  tramway  servant  and  strep.fr.  railway  sftrva.nf.      55  V. 
c.  30,  s.  2   (4-5). 

3.  Where  personal  injury  is  caused  to  a  workman — 

1.  By  reason    of    any    defect    in_the_j*-r>nHif.inn  {or 
arrangement)  of    the    ways,  works,  machinery,   plant, 
buildings  or  premises  connected  with,  intended  for  or 

used  in  the  business  of  the  employer ;  or 
••> 

2.  By  reason  of  the  negligence  pf  any  pprsnn  in 

service  of  the  employer  who  has  any 


entrusted  to  him  whilst  in  the  exercise  of  such  superin- 
tendence ;  or 


3.  By  reason  of  the 


of  an       ers       \r 


service  of  the  employer  to  whose  orders  or  directions 
the  workman  at  the  time  of  the  injury  was  bound  to 
conform  and  did  conform,  where  such  injury  resulted 
from  his  having  so  conformed  ;  or 

4.  By  reason  of  the  act  or  omission  of  any  person  in 
the  service  of  the  employer  done  or  madeLJn  obedience 
to  the  rules  or  by-laws  of  the  employer,  orin  obedience 
to  particular  instructions  given  by   the   employer  or  by 
any  person  delegated  with  the  authority  of  the  employer 
in  that  behalf  ;  or 

5.  By  reason  of  the  negligence  of  any  person  in  the 
service  of  the  employer  who  has  the  charge j^  ^nntrol 
ot*  any  j)omts_signai>  locomotive,   engine,   machine,    or 
train  upon  a  railway,  tramway  or  street  railway; 

the  workman,  or,  in  case  the  injury  results  in  death,  the  legal 
personal  representatives    of    the   workman,  and  any   persons 
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entitled  in  case  of  death,  shall  have  the  same  right  of  compen- 
sation and  remedies  against  the  employer  as  if  the  workman 
had  not  been  a  workman  of,  nor  in  the  service  of  the  employer, 
nor  engaged,  in  his  work.  55  V.  c.  30,  s.  3. 

4. — (1)  Where  the  execution  of  any  work  is  being  carried  Employer,    +f*  // 
into  effect  under  any  contract,  and  deemed!* 

(a)  The  person  for  whom  the  work,  or  any  part  thereof, 

is  done,  owns  or  supplies  any  ways,  works,  machin- 
ery, plant,  buildings,  or  premises  used  for  the 
purpose  of  executing  the  work  ;  jtnd 

(b)  By  reason  of  any  defect  in  the  condition  or  arrange- 

ment of  such  ways,  works,  machinery,  plant,  build- 
ings or  premises,  personal  injury  is  caused  to  any 
workman  employed  by  the  contractor  or  by  any 
sub-contractor ;  and 

i  Ji  4 

(c}  The  defect  or  the  failure  to  discover  or  remedy  the 
defect  arose  from  the  negligence  of  the  person  for 
whom  the  work  or  any  part  thereof  is  done,  or  of 
some  person  being  in  his  service  and  entrusted  by 
him  with  the  duty  of  seeing  that  such  condition  or 
arrangement  is  proper ; 

the  person  for  whom  the  work,  or  that  part  of  the  work  is 
done  shall 'be  liable  to  pay  compensation  for  the  injury  as  if 
the  workman  had  been  employed  by  him,  andj'or  that  purpose 
shall  be  deemed  to  be  the  employer  of  tha  workman  within 
the  meaning  of  this  Aci  Provided,  always,  that  any  such 
contractor  or  sub-contractor  shall  be  liable  to  pay  compensa- 
tion for  the  injury  as  if  this  section  had  not  been  enacted,  §£ 
however  that  double  compensation  shall  not  be  recoverable  for 
yie  same  injuryT" 

(2)  Nothing  in  this  section  contained  shall  affect  any  rights 
or  liabilities  of  the  person  for  whom  the  work  is  done  and  the 
contractor  and  sub-contractor  (if  any)  as  between  themselves. 
55  V.  c.  30,  s.  4. 

5.  Where  within  this  Province  personal  injury  is  caused  to  Injuries  by 
a  workman  employed  on  or  about  any  railway, 

1.  By  reason  of  the  lower  beams  or  members'  of  the 
superstructure  of  any  highway,  or  other  overhead 
bridge,  or  any  other  erection  or  structure  over  said 
railway,  not  being  of  a  sufficient  height  from  the 
surface  of  the  rails  to  admit  of  an  open  and  clear 
headway  of  at  least  seven  feet  between  the  top  of 
the  highest  freight  cars  then  running  on  such  rail- 
way, and  the  bottom  of  such  lower  beams  or  mem- 
bers; oj, 
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2.  By  reason  of  the  space  between  the  rails  in  any  rail- 

way frog,  extending  from  the  point  of  such  frog 
backward  to  where  the  heads  of  such  rails  are  not 
less  than  five  inches  apart,  not  being  filled  in  with 
packing ;  or, 

3.  By   reason    of  the  space  between  any  wing-rail  and 

any  railway  frog,  and  between  any  guard-rail 
and  any  other  rail  fixed  and  used  alongside  thereof 
as  aforesaid,  and  between  all  wing-rails  where  no 
other  rail  intervenes,  (save  only  where  the  space 
between  the  heads  of  any  such  wing-rail  and  rail- 
way frog  as  aforesaid,  or  between  the  heads  of  any 
such  guard-rail  and  any  other  rail  fixed  and  used 
alongside  thereof  as  aforesaid,  or  between  the  heads 
of  any  such  wing- rails  where  no  other  rail  inter- 
venes as  aforesaid,  is  either  less  than  one  and  three- 
quarters  of  an  inch  or  more  than  five  inches  in 
width),  not  being  at  all  times  during  every  month 
of  April,  May,  June,  July,  August,  September 
October,  and  November  filled  in  with  packing ; 

such  injury  shall  be  deemed  and  taken  to  have  been  caused  by 
reason  of  a  defect  within  the  meaning  of  clause  numbered 
1  of  section  3  of  this  Act,  but  nothing  in  this  section  contained 
shall  be  taken  or  construed,  as  in  any  respect,  or  for  any 
purpose  restricting  the  meaning  of  the  said  clause.  55  V. 
c.  30,  s.  5.  60  V.  c.  15,  Sched.  A  (57). 

Exceptions          0.  A  workman,  or  his  legal  representatives,  or   any   person 
provTsion^     entitled  in  case  of  his  death,  shall  not  be  entitled  under  this 
Act  to  any  right  of  compensation  or  remedy   against  the  em- 
ployer in  any  of  the  following  cases,  that  is  to  say  : 

1.  Under     clause    1     of     section    3,     unless     the     defect 
thftrgin    mftntinTiftri    a.rosp.  from   or  harl   not   been  discovered  or 


remedied  owin     to  the 


nf 


or  of  some 


person  entrusted  by  him  with  the  duty  of  seeing  that  the 
condition  or  arrangement  of  the  ways,  works,  machinery, 
plant,  building  or  premises  are  proper. 

2.  Under     clause     4   of      section   3,     unless      the     injury 
resulteol_£riim.^QQie^impropriety  or  d^f^o.t  in  the  :ciilesT  by-laws, 
or  instructions  therein  mentioned  ;  provided,  that  where  a  rule 
or  by-law  has  been  approved,  or  has  been  accepted  as  a  proper 
rule  or  by-law,  either  by  the  Lieutenant-Governor  in  Council, 
or  under  and  pursuant  to  any  provision  in  that  behalf  of  any 
Act  of    the   Legislature  of  Ontario,  or  of  the  Parliament  of 
Canada,  it  shall  not  be  deemed  for  the  purposes  of  this  Act  to 
be  an  improper  or  defective  rule  or  by-law. 

3.  In  anv  cas^e  where  the  workman  knew  of  the  defect,  or 
negligence  which  caused  his  injury,  and  failed  without  reason- 
able excuse   to  give  or  cause  to  be  given  within  a  reasonable 


I 
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time,  information  thereof  to  the  employer  or  some  person 
superior  to  himself  in  the  service  of  his  employer,  unless  he 
was  aware  that  the  employer  or  such  superior  already  knew  ** 
of  the  said  defect  or  negligence.  Provided,  however,  that  such 
workman  shall  not,  by  reason  only  of  his  continuing  in  the 
employment  of  the  employer  with  knowledge  of  the  defect, 
negligence,  act,  or  omission,  which  caused  his  injury,  be 
deemed  to  have  voluntarily  incurred  the  risk  of  the  injury. 
55  V.  c,  30,  s.  6.  60  V.  c.  14,  s.  85. 


< 


7.  The  amount  of  compensation  recoverable  under  this  Act  Limit  of 
shall  not  exceed  either  such  sum  as  may  be  found  to  be  equi-  amount  of 

.  .      .    J    ,-,       ,  ,  compensation. 

valent  to  the  estimated  earnings,  during'  the  three  years  pre- 

ceding the  injury   of  a  person  in  *-V  sa.pnA  gra.He   employed 

chiring  those  years  in  the  like    employment  within  this  Pro-   /•£? 

vines,  or  the  sum  of    fifteen    hundred    dollarsr    whichever  is        f  /  ? 

larger  ;   and  such   compensation  shall  not  be  subject  to   any  A 

deduction  or  abatement,  by  reason,  or  on  account,  or  in  respect 

of  any  matter  or  thing  whatsoever,  save  such  as  is  specially   £&- 

provided  for  in  section  12  of  this  Act.     55  V.  c.  30,  s.  7. 

8.  When   in  any   action   under  this   Act   compensation  is  Distribution  of 
awarded  in  the  case  of  th^  dp.a.ffr  ,flf  n,  Y7r>r]rpnft.Ti  for  an  injury  compensation. 
sustained  b    Iiim  in  the  cou 


by  Iiim  in  the  course  of  his  employment,  the  amount  ^/  fatf*  ^ 
recovered,  after   deducting  the   costs  not  recovered  from  the  ' 
defendant  may,  if  the  Court  or  Judge  before  whom  the  action 
is    tried  so  directs,.  bB   divided  between   the  wifp,   or  hnaba.ndj  „ 

parent  and  child  of  the  deceased  in  such  shares  as  the  Court 
or  Judge,  with  or  without  assessors,  as  the  case  may  be,  or  if 
the  action  i^Eriea  by  a  jury_,__as  the  jury  maydetermine. 
55  V.  c.  30,  s.  8. 

9.  Subject    to    the   provisions    of   sections  13  and  14,  an  Limit  of  time  ", 
action    for    the    recovery,  under    this  Act,  of  compensation  for  recovery  of 

f  .    .  in  ii  i  1  •      ,      .1  compensation. 

for  an  injury   shall    not    be    maintainable   against    the  em- 
ployer of  the  workman,  unless  notice  that  uijury  has  been  sus- 
tained  is  given  Yn't.hin  twp.lvpi  weefcg,  and^he  action  is  com- 
menced within  six  months  from  the  occurrence  of  the  accidejit 
causing  the  injury,  Cor  in  case  of  dftafffo  Ynfrhin  twelve  montfrs 
from  the  time  of  death  ;  provided  always  that  in  case  of  death  I 
the  want  of  such  notice  shall  be  no  bar  to  the  maintenance  off 
such  action,  if  the  Judge  shall  be  of  opinion  that  there  was) 
reasonable  excuse  for  such  want  of  notice.     55  V.  c.  30,  s.  9. 

1  0.  No  contract  or  agreement  made  or  entered  into  bv_a  Contract  by 
workman  shall  be  a  bar  or  constitute  any  defence  to  an  action  workman  when 

jii  i  -  rr-i  —  r—  7  —  Tr"  ~  ,  .     —  «  .    .  to  constitute  a 

tor  the  recovery  under  this  Act  ot  compensation  tor  any  injury,  defence  to 
1.  Unleag  for  such   workman  entering    into   or   making  ^m°pnen^tion. 
such  contract  or  agreement  there  was  other  con- 
sideration than  that  of   his  being  taken  into  or    -/•    .   ^ 
continued  in  the  employment  of   the   defendant  ; 
nor 
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Proviso. 


'.    \ 
f 


2.  Unless  such  other  consideration  was  in  the  opinion  of 

the  Court  or  Judge  before  whom  such  action  is 
tried,  ample  and  adequate^  nor 

3.  Unless,  in  the  opinion  of  the  Court  or  Judge,  such  con- 

tract or  agreement,  in  view  of  such  other  considera- 
tion was  pot  on  t.ha  part  of  the  workman,  improvi- 
dent, but  was  just  and  reasonable ; 

and  the  burden  of  proof  in  respect  of  such  other  consideration, 
and  of  the  same  being  ample  and  adequate,  as  aforesaid,  and 
that  the  contract  was  just  and  reasonable  and  was  not  impro- 
vident as  aforesaid,  shall,  in  all  cases,  rest  upon  the  defendant ; 
Provided  always  that  notwithstanding  anything  in  this 
section  contained,  no  contract  or  agreement  whatsoever  made 
or  entered  into  by  ?,  workman  shall  be  a  bar  or  constitute  any 
defence  to  an  action  for  the  recovery  under  this  Act  of  com- 
pensation for  any  injury  happening  or  caused  by  reason  of  any 
of  the  matters  mentioned  in  section  5  of  this  Act.  55  V.  c.  30, 
s.  10. 


Liability  1 1 .  Notwithstanding  anything  contained    in  this   Act,_an 

sentativef1   '"  action  nnrjpr  sp"f^"  Qj  4  nr   ^    fihall  lie  against  thft  legfl.1   per- 


spnal representative^  of  fl  dftc^ft,rsed  employer.     55  V.  c.  30,  s.  11. 
There  shall  be  deducted  from  any  compensation  awarded 


Money  pay- 
able under       to  any  workman  or  representatives  of  a  workman,  or  persons 

penalty  to  be       ,    .     •i          ,  ,  , ,  ,  .  ,  r  £ 

deducted  from  claiming  by,  under,  or  through  a  workman  in  respect  ot  any 
compensation,  cause  of  action  arising  under  this  Act,  any  penalty  or  damages, 
or  part  of  a  penalty  or  damages  which  may  in  pursuance  of 
any  other  Act,  either  of  the  Parliament  of  Canada,  or  of  the 

H    Legislature  of    Ontario,  have  been  paid   to   such   workman, 

representatives  or  persons  in  respect  of  the  same  cause  of 
action  ;W  and  where  an  action  has  been  brought  under  this 
Act  by  any  workman,  or  the  representatives  of  any  workman, 
or  any  persons  claiming  by,  under,  or  through  such  workman, 
for  compensation  in  respect  of  any  cause  of  action  arising  under 
this  Act,  and  payment  has  not  previously  been  made  of  any 
penalty  or  damages,  or  part  of  a  penalty  or  damages  under 
any  such  Act,  either  of  the  said  Parliament,  or  of  the  said 
Legislature,  in  respect  of  the  same  cause  of  action,  such  work- 
man, representatives  or  persons  shall  riot,  so  far  as  the  said  Legis- 
lature has  power  so  to  enact,  be  entitled  thereafter  to  receive 
in  respect  of  the  same  cause  of  action,  any  such  penalty  or 
damages,  or  part  of  a  penalty  or  damages,  under  any  such  last- 
mentioned  Act.  55  V.  c.  30,  s.  12. 

Form  and  ser  1$. — (l)  Notice  in  respect  of  an  injury  under  this  Act  shall 
If  Injury?  3  3e/  give  the  name  and  address  of  the  person  injured,  and^shall  state 
in  ordinary  language  the  cause  of  the  injury  and  the  date  at 
which  it  was  sustained,  and^shall  be  served  on  the  employer,  or 
if  there  is  more  than  one  employer,  upon  one  of  such  em- 
ployers. 
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(2)  The  notice  may  be  served  by  delivering  the  same  to  or 
at  the  residence  or  place  of  business  of  the  person  on  whom  it 
is  to  be  served. 

(3)  The  notice  may  also  be  served  by  post,  by  a  registered 
letter  addressed  to  the  person  on  whom  it  is  to  be  served  at  his 
last  known  place  of  residence  or  place  of  business,  and  if  served 
by  post  shall  be  deemed  to  have  been  served  at  the  time  when 
a  letter  containing  the  same  would  be  delivered  in  the  ordinary 
course  of  post,  and  in  proving  the  service  of  such  notice  it 
shall   be   sufficient   to    prove   that  the   notice   was   properly 
addressed  and  registered. 

(4)  Where  the  employer  is  a  body  of  persons  corporate  or 
unincorporate  the  notice  shall  be  served  by  delivering  the  same 
at  or  by  sending  it  by  post  in  a  registered  letter  addressed  to. 
thft  office,  or  if  there  be  more  than  one  office,  any  one  of  the 
offices  of  such  body. 

(5)  The  want  or  insufficiency  of  the  notice  required  by  this 
section,  or  by  section  9    of  this  Act,  shall   not  be  a  bar  to  the 
maintenance  of  an  action  for  the  recovery  of  compensation  for 
the  injury  if  the  Court  or   Judge  before  whom  such    action  is 
tried,  or,  in  case  of  appeal,  if  the  Court  hearing  the  appeal  is 
of  opinion  that  there  was  reasonable  excuse  for  such  want  or 
insufficiency,  and  that   the  defendant   has  not   been  thereby 

'          in  his 


(6)  A  notice  under  this  section  shall  be  deemed  sufficient  if 
in  the  form  or  to  the  effect  following  :  — 

To  A.  B.,  of  (here  insert  employer's  address) 

or 
To  the  Company,  (or  as  the  case  may  be.) 

Take  notice,  that  on  the  day  of  18     ,  C.  J>.,  of  (insert 

address  of  injured  person}  a  workman  in  your  employment  sustained  per- 
sonal injury,  (add,  of  which  he  died,  if  such  be  the  case,)  and  that  such 
injury  was  caused  by  (state  shortly  the  cause  of  injury,  e.g.,  the  fall  of  a 
beam.) 

(Date.) 

Yours,  etc., 

X.  Y. 

55  V.  c.  30,  s.  13. 
14.  If  the  defendant  in  any  action  against  an  employer  for  Defence  of 

.          „  .    .  J  ,    »  n       r     J.  want  of 

compensation  tor  an  injury  sustained  by  a  workman  t  in  the  notice  or  not 
course  of  his  employment  intends  to  rely  for  a  defence  on  the  the  pontiff's 
want  ot  notice  or  the  insufficiency  of  notice,  or  on  the  ground  e    >0p.r' 
that   he  was  not  the  employer  of  the  workman  injured,  lie 
shall,  not  less  than  seven  days  before  the  hearing  of  the  action.  £j  fr.  fa 
or  such  other  time  as  may  be  fixed  by  the  rules  regulating  the    ^  ^  ^    v 
practice  of  the   Court  in  which   the  action  is  brought,  give 
notice  to  the  plaintiff  of  his  intention  to  rely  onjdiat^defence,   jf 
and  the  Court  may,  in  its  discretion,  and  upon  such  termsand 
conditions  as  may  be  just  in  that  behalf,  order  and  allow  an 
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adjournment  of  the  case  for  the  purpose  of  enabling  such 
notice  to  be  given  ;  and,  subject  to  any  such  terms  and  con- 
ditions, any  notice  given  pursuant  to  and  in  compliance  with 
the  order  in  that  behalf,  shall,  as  to  any  such  action  and  for 
all  purposes  thereof,  be  held  to  be  a  notice  given  pursuant  to 
and  in  conformity  with  sections  9  and  13  of  this  Act.  55  V. 
c.  30.  s.  14. 


Particulars  of  1 5.  In  an  action  brought  under  this  Act  the  particulars  of 
demand  or  statement  of  claim  shall  state  in  ordinary  language 
the  cause  of  the  injury,  and  the  date  at  which  it  was  sustained, 
and  the  amount  of  compensation  claimed;  and  where  the  action 
is  brought  by  more  than  one  plaintiff,  the  amount  of  compen- 
sation claimed  by  each  plaintiff,  and  where  the  injury  of  which 
the  plaintiff  complains  shall  have  arisen  by  reason  of  the 
negligence,  act,  or  omission  of  any  person  in  the  service  of 
the  defendant,  the  particulars  shall  give  the  name  and  descrip- 
tion of  such  person.  55  Y.  c.  30,  s.  15. 


Application 
for  appoint- 
ment of 

assessors. 


(1)  Upon  the  trial  of  an  action  for  recovery  of  com- 
pensation under  this  Act  hpfnvp-  a,  Jndgp.  vntVioj-ifr  fl  jiyy,  one  or 
more  assessors  may  be  appointed  by  the  Court  or  Judge  for  the 
purpose  of  ascertaining  the  amount  of  compensation;  and  the 
remuneration  (if  any)  to  be  paid  to  such  assessors  shall  be 
fixed  and  determined  by  the  Judge  at  the  trial. 

(2)  Any  person  who  shall,  as  hereinafter  provided,  be  ap- 
pointed to  act  as  an  assessor  in  such  action,  shall  be  qualified 
so  to  act. 

(3)  In  such  action,  a  party   who   desires   assessors   to   be 
appointed  shall,  ten  clear  days  at  least  before  the  day  for  hold- 
ing  the   Court  aT  which   the   action   is   to   be   tried,  file  an 
application  stating  the  number  of  assessors  he  proposes  to  be 
appointed,  and  the  names,  addresses  and  occupations^  of  the 
persons  who  may  have  expressed  their  willingness  in  writing  to 
act  as  assessors.     If  the  applicant  has  obtained  the  consent  of 
the  other  party  to  the  persons  named  being  appointed,  he  shall 
file  such  consent  with  his  application. 

(4)  Where  the  application  for  the  appointment  of  assessors 
has  been  made  by  one  party  to  an  action  only,  he  shall,  eight 
clear  days  at  least   before  the  day  for  holding  the  Court  at 
which  the  action  is  to  be  tried,  serve  a  copy  of  the  application, 
so  filed,  upon  the  other  party,  who  may  then  either  file  an 
application  for  assessors,  or  file  objections  to  one  or  more  of  the 
persons  proposed. 

(5)  An  application  for  the  appointment  of  assessors  may  be 
in  the  form  following,  or  to  the  like  effect,  namely  :— 
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In  the  (describing  the  Court) 

"  The  Workmen's  Compensation  for  Injuries  Act." 

BETWEEN,  Plaintiff, 

and 

Defendant. 

The  plaintiff  (or  defendant)  applies  to  have  an  assessor  (or  assessors) 
appointed  to  assist  the  Court  in  ascertaining  the  amount  of  compensation 
to  be  awarded  to  the  plaintiff,  should  the  judgment  be  in  his  favour,  and 
he  submits  the  names  of  the  following  persons,  who  have  expressed  their 
willingness  in  writing  to  act  as  assessors  should  they  be  appointed. 

(Here  set  out  the  names,  addresses  and  occupations  of  the  persons  above 
referred  to.) 

(If  the  other  party  consents  to  the  appointment  add  the  following)  :  —  • 

The  defendant  (or  plaintiff)  consents  to  the  appointment  of  any  of 
the  persons  above  named  to  act  as  assessors  in  this  action,  as  appears  by 
his  consent  thereto  filed  herewith. 

Dated  this  day  of 

A.  B. 
The  above  named  plaintiff,  (or  as  the  case  may  be. 

(6)  Where  separate  applications  are  filed  by  the  parties,  no 
objection  to  the  persons  proposed  shall  be  made  by  either 
party,  but  the  Court  or  Judge  may  appoint  from  the  persons 
named  in  each  application  one  or  more  assessor  or  assessors, 
provided  that  the  same  number  of  assessors  be  appointed  from 
the  names  given  in  such  applications  respectively.  55  Y.c.  30, 
s.  16  (1-6) 

1  T.  In  case  any  such  action  is  brought  in  a  Division  Court  the  Assessors  m 
applications  for  the  appointment  of  assessors,  together  with  Division 
any  objections  made  to  the  persons  proposed,  shall  be  forwarded 
by  the  clerk  of  the  Court  to  the  Judge.    55  V.  c.  30,  s.  16  (7). 

1  8.  Where  application  for  the  appointment  of  assessors  is  Appointment 
granted,  the  Court  or  Judge  shall'  appoint  such  of  the  persons  by  Court  or 
proposed  for  assessors  as  by  the  Court  or  Judge  may  be  deemed 
fit,  subject  to  the  provisions  contained  in  this  Act.   55  V.  c.  30, 
s.  16  (8). 

10.  In   such  action  where  an  application  for  the  appoint-  Additional 
ment  of  assessors  has  been  filed,  the  Court  or  Judge  may,  at  ass€ 
any  time   prior  to  the   trial  thereof,  nominate  one   or   more 
additional  persons  to  act  as  assessors  in  the  action.     Where  no 
application  for  assessors  has  been  made,  the  Court  or  Judge 
may   appoint   one   or   more    persons    to   act   as    assessor    or 
assessors  in  the  action  before  or  on  the  trial  of  the  action. 
55  V.  c.  30,s.  16  (9). 


2O.  If  at  the  time  and  place  appointed  for  the  trial  all  or  any  Where 
of  the  assessors  appointed  do  not  attend,  the  Court  or  Judge  ^ 
may  either  proceed  to  try  the  action  with  the  assistance  of  such  trial 


ft°  nofc 
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of  the  assessors,  if  any,  as  do  attend,  or  may  adjourn  the 
trial  generally,  or  upon  any  terms  which  the  Court  or  Judge 
may  think  fit.  or  may  appoint  any  person  who  may  be  avail- 
able and  who  is  willing  to  act,  and  who  is  not  objected  to,  or 
who,  if  objected  to  is  objected  to  on  some  insufficient  ground, 
or  the  Court  or  Judge  may  trv  the  action  without  assessors. 
55  Y.  c.  30,  s.  16  (10>. 

Deposit  of  3 1 .  Every  person  requiring  the  Court  or  Judge  to  be  assisted 

e8'  by  assessors  shall  at  the  time  of  filing  his  application 
deposit  therewith  the  sum  of  $4  for  every  assessor  pro- 
posed, and  such  payments  shall  be  considered  as  costs  in  the 
action,  unless  otherwise  ordered  by  the  Court  or  Judge  : 

Proviso.  Provided,  that  where  a  person  proposed  as  an  assessor  shall 
have  in  writing  agreed  and  consented  that  he  will  not  require 
his  remuneration  to  be  so  deposited,  no  deposit  in  respect  of 
such  person  shall  be  required.  55  Y.  c.  30,  s.  16  (11). 

By  whom  cost      £2.  Where    an   action    is    tried  by   the   Court   or   Judge 

assessors°n      with  the  assistance  of  assessors  in   addition  to   or   indepen- 

borne.  dently  of  any  assessors  proposed  by  the  parties,  the  remuneration 

of  such  assessors  shall   be  borne  by  the  parties,  or  either  of 

them,  as   the   Judge   or   Court    shall    direct.      55    Y.   c.    30, 

s.  16  (12). 

Where  trial          *£$    if  after  an  assessor  has  been  appointed  the  action  shall 
p?acen°  n°t  be  tried,  the  Court  or  Judge  shall  have  power  to  make  an 

allowance  to  him  in  respect  of  any  expense  or  trouble  which 
he  may  have  incurred  by  reason  of  his  appointment,  and  direct 
the  payment  to  be  made  out  of  any  sum  deposited  for  his 
remuneration.  55  Y.  c.  30,  s.  16  (13). 

Duty  of  24.  The  assessors  shall   sit  with  and  assist  the  Court   or 

assessors.         Judge  when  required  with  their  opinion  and  special  knowledge 

for  the  purpose  of   ascertaining  the  amount  of  compensation, 

if    any,    which   the   plaintiff    shall    be   entitled    to    recover. 

55  Y.  c.  30,  s.  16  (14). 

Consolidation  25. — (1)  Where  several  actions  shall  be  brought  under  this 
Act  against  a  defendant  in  the  same  Court  in  respect  of  the 
same  negligence,  act  or  omission,  the  defendant  shall  be  at 
liberty  to  apply  to  the  Judge  that  the  said  actions  shall  be 
consolidated. 

(2)  Applications  for  consolidation  of  actions  shall  be  made 
upon  notice  to  the  plaintiffs  affected  by  such  consolidation. 
55  Y.  c.  30,  s.  17  (1,  2). 

Staying  sever-  20. — (1)  In  case  several  actions  shall  be  brought  under  this 
Act  against  a  defendant  in  the  same  Court  in  respect  of  the 
same  negligence,  act  or  omission,  the  defendant  may,  on  filing 
an  undertaking  to  be  bound  so  far  as  his  liability  for  such 


of  one. 
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negligence,  act  or  omission  is  concerned  by  the  decision  in  such 
one  of  the  said  actions  as  may  be  selected  by  the  Court  or 
Judge,  apply  to  the  Court  or  Judge  for  an  order  to  stay  the 
proceedings  in  the  actions  other  than  in  the  one  so  selected, 
until  judgment  is  given  in  such  selected  action. 

(2)  Applications  for  stay  of  proceedings  shall  be  made 
upon  notice  to  the  plaintiffs  affected  by  stay  of  proceedings 
or  ex  parte.  55  V.  c.  30,  s.  17  (3,  4). 


Upon  the  hearing  of  an  appplication  for  consolidation  Terms  of  con- 
of  actions  or  for  stay  of  proceedings,  the  Court  or  Judge  shall  solidation  or 
have  power  to  impose  such  terms  and  conditions  and  make  such 
order  in  the  matter  as  may  be  just.     55  V.  c.  30,  s.  17  (5). 


If  an  order  shall  be  made  by  a  Court  or  Judge  upon  an  Varying 
ex  parte  application  to  stay  proceedings,  it  shall  be  competent  order- 
to  the  plaintiffs  affected  by  the  order  to  apply  to  the  Court  or 
Judge  (as  the  case  may  be)  upon  notice  or  ex  parte,  to  vary  or 
discharge  the  order  so  made,  and  upon  such  last  mentioned 
application  such  order  shall  be  made  as  the  Court  or  Judge 
shall  think  fit,  and  the  Court  or  Judge  shall  have   power  to 
dispose  of  the  costs  occasioned  by  such  order  as  may  be  deemed 
right.    55  V.  c.  30,  s.  17(6). 


In  case  a  verdict  in  the  selected  action  shall  be  given  Removal  of 
against  the  defendant,  the  plaintiffs  in  the  actions  stayed  shall  8  ay' 
be  at  liberty  to  proceed  for  the  purpose  of  ascertaining  and  re- 
covering their  damages  and  costs.     55  V.  c.  30,  s.  17  (7). 

30.  Where  two  or  more  persons  are  joined  as  plaintiffs  under  Damages  to 

,.         o-  j     ,r  i*  ,J  i  •   i      •     be  separately 

section  2o,  and  the  negligence,  act  or  omission  which  is  assessed. 
the  cause  of  action  shall  be  proved,  the  judgment  shall 
be  for  all  the  plaintiffs,  but  the  amount  of  compensation,  if 
any,  that  each  plaintiff  is  entitled  to  shall  be  separately  found 
and  set  forth  in  the  judgment,  and  the  amount  of  costs 
awarded  in  the  action  shall  be  ordered  to  be  paid  to  such 
person,  and  in  such  manner  as  the  Court  or  Judge  thinks 
fit  ;  should  the  defendant  fail  to  pay  the  several  amounts  of 
compensation  and  the  costs  awarded  in  the  action,  execution  Execution, 
may  issue  as  in  an  ordinary  action,  and  should  the  proceeds  of 
the  execution  be  insufficient,  after  deducting  all  costs,  to  pay 
the  whole  of  the  amounts  awarded;  a  dividend  shall  be  paid  to 
each  plaintiff,  calculated  upon  the  proportion  of  the  amount 
awarded  to  the  respective  plaintiffs  to  the  total  amount  realized 
after  the  deduction  of  all  the  costs  of  the  action  as  aforesaid 
55  V.  c.  30,  s.  17  (9). 

31.  A  defendant  may  by  notice  to  the  opposite  party  to  be  Admissions 
given  or  served  at  least  sis^davs  before  the  day  appointed  for  by  notlce- 
the  trial  of  the  action,  admit  the  truth  of  any  statement  of  his 
liability   for   any  alleged  negligence,  act  or   omission   as  set 
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expires  on 
a  holiday. 


Forms  and 
rules. 
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forth  or  contained  in  the  plaintiffs  statement  or  particulars  of 
claim  in  the  action,  and  after  such  notice  given  the  plaintiff 
shall  not  be  allowed  any  expense  thereafter  incurred  for  the 
purpose  of  proving  the  matters  so  admitted.  55  V.  c.  30, 
s.  17  (8). 


.  Where  the  time  for  doing  any  act,  taking  any  proceed- 
ing, or  giving  any  notice  under  or  required  by  this  Act  expires 
on  a  holiday  such  act,  or  proceeding,  or  notice  shall,  so  far  as 
regards  the  time  of  doing,  taking  or  giving  the  same,  be  held 
to  be  duly  and  sufficiently  done,  taken  or  given,  if  done,  taken 
or  given,  on  the  day  next  following  which  is  not  a  holiday 
55  V.  c.  30,  s.  18  ;  60  V.  c.  3,  s.  3. 


In  an  action  brought  in  any  Court  to  recover  compen- 
sation under  this  Act,  the  forms  and  methods,  and  the  rules  and 
orders  in  force  in  the  Court  shall,  subject  to  and  save  as  other- 
wise provided  by  the  terms  and  provisions  of  this  Act,  apply  to 
and  regulate  all  matters  of  pleading,  practice  and  procedure  in 
such  action,  and  notwithstanding  anything  in  this  Act  contained, 
the  forms  and  method,  and  the  pleadings,  practice  and  pro- 
cedure in  any  such  action  shall  conform  to  and  be  regulated  by 
any  rules  or  orders  in  that  behalf  hereafter  lawfully  and  duly 
made  or  prescribed  with  respect  to  actions  brought  in  any  such 
Court.  55  V.  c.  30,  s.  19. 
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NOTES. 

Change  made  by  the  Act.  The  effect  of  the  Act  is  to  remove  in  a  limited 
number  of  cases  the  doctrine  of  common  employment.  At  common  law  the 
master  was  responsible  to  the  servant  for  his  personal  negligence,  but  was  not 
liable  for  injury  received  from  any  ordinary  risk  of  or  incident  to  the  service, 
including  acts  or  defaults  of  any  other  person  employed  in  the  same  service. 

The  principle  of  the  Workmen's  Compensation  Act  is  to  remove  the  doctrine 
one  step  and  make  the  master  answerable  for  the  conduct  of  those  to  whom  he  ^ 
has  delegated  his  authority  ;  Morrison  v.  Baird  (1882)  10  Rettie  271.  I 

Defences  given  to  the  Master.    At  common  law  a  master  who  employs  a  ser-  \  WAj^L^  •  '  J  aJJ^^ 
vant  in  a  work  of  dangerous  character  is  bound  to  take  all  reasonable  precau-   \ 
tions  for  the  workman's  safety.     For  defective  machinery  or  a  defective  system  x      f~j  ^j/    *     n  \. 
of  using  machinery,  he  is  responsible,  and  his  ignorance  would  not  bar  the  /  0  U         '  *" 

nlnim      nr  Vio  io  Kmi^r]   |r>  see  that  "fiJS  WOr^S,  fl.ml   mfl.r]uj1R 


from  defect  ;  Smith  v.  Baker  (1891)  A.C.  348  ;  Webster  v.  Foley  (1892)  21  S. 
C.R.  580;  Fairweather  v.  Owen  Sound  Quarry  Co.  (1895)  26  O.K.  604  ;  but  see 
Griffith  v.  St.  Katharines  Dock  Co.  (1884)  13  Q.B.D.  259.  By  s.  6  (3)  know- 
ledge of  the  defect  or  negligftn^  by  thp  wnrkrn^T1  fl.nrl  his 


reasonable  cause  to  give  information  thereof  within  a  .jeg.grmfl.KIp;  tim^  ^  a 
defence  unless  the  workman  was  aware  that  the  employer  or  some  person  sirp- 
erior  to  the  workman  in  the  service  of  the  employer  knew  of  the  defect_or 


Other  new  defences  are  the  want  of  notice  of  action  and  a  limitation  of  six 
months  to  bring  thft  ^ctjon.  except  in  cases  of  death,  ss.  9  and  13. 

Workmen  not  within  the  Act  : 

(a)  Domestic  or  menial  servants  and 

(b)  Servants  in  husbandry,  gardening  or  fruit  growing, 

(c)  Persons  not  engaged  in  manual  labor  except  railway  servants,  are 
not  entitled  to  the  benefit  of  the  Act.  It  is  a  question  for  the  jury  whether  the 
hiring  of  the  workman  was  as  a  servant  in  the  excepted  class  and  whether 
the  work  he  was  engaged  in  was  in  the  usual  course  of  his  employment  as  such  ; 
Reid  v.  Barnes  (1894)  25  O.R.  223.     An  omnibus  conductor  Morgan  v.  London 
General  Omnibus  Co.  (1884)  12  Q.  B.  D.  201  ;  13  Q.  B.  D.   832,   and  a  grocers 
assistant  Bound  v.  Lawrence  (1892)  1  Q.B.  226,  have  been  held  to  be  outside 
the  act.     A  potman  in  a  public  house  is  substantially  a  menial  or  domestic 
servant  ;  Pearce  v.  Lansdowne  (1893)  62  L.J.  ,  Q.B.  441.      A  man  promised  a 
job  on  the  following  day  is  not  a  workman;  Cowler  v.  Moresby  Coal  Co.  (1885) 
1  T.L.R.  575. 

Superintendence.  An  employer  is  liable  for  the  negligence  of  a  servant  who 
has  any  superintendence  entrusted  to  him  while  in  the  exercise  of  such  super- 
intendence. The  English  act  makes  the  master  responsible  for  such  a  super- 
intendent only  when  he  is  not  ordinarily  engaged  in  manual  labor.  Under  the 
Ontario  Act  a  workman  may  be  a  superintendent  although  ordinarily  engaged  in 
manual  labor,  s.  2  (  1  )  .  Superintendence  means  such  general  superintendence  over 
workmen  as  is  exercised  by  a  foreman  or  person  in  like  position  to  a  foreman. 
The  onus  is  on  the  plaintiff  to  show  what  the  negligent  man's  duties  were. 
It  then  becomes  the  duty  of  the  Judge  to  determine  whether  there  is  any  evi- 
dence that  he  had  such  superintendence  and  control  as  to  make  his  orders  im- 
perative ;  Garland  v.  Toronto  (1896)  23  A.  R.  238.  The  employer  is  respon- 
sible for  the  negligence  of  a  clerk  of  the  works  employed  by  him  ;  Kearney 
v.  Nichols  (1883)  76  L.  T.  Journal  63  ;  also  for  the  failure  of  a  foreman  to 
notify  a  workman  that  a  shaft  has  been  disconnected  ;  Aitken  v.  Newport  Dock 
Co.  (1887)  3  T.L.R.  527.  The  negligence  must  be  whilst  in  the  exercise  of  super- 
intendence ;  Shaffers  v.  General  Steam  Navigation  Co.  (1883)  10  Q.B.D.  356  ; 
Harris  v.  Tinn  (1889)  5  T.L.R.  221  ;  Osborne  v.  Jackson  (1883)  11  Q.B.D.  619. 

Workman.  A  driver  who  supplies  his  own  waggon,  the  employer  supplying 
the  horses  is  a  workman  ;  Yarmouth  v.  France  (1887)  19  Q.B.D.  647,  and  so  is 
a  slater  who  works  by  the  piece,  and  who  is  injured  by  unsafe  scaffolding  sup- 
plied by  his  employer  ;  Stuart  v.  Evans  (1883)  49  L.  T.  138.  A  man  loaned 
by  his  employer  to  another  whose  orders  he  was  bound  to  obey  is  a  workman 
of  the  borrower  within  the  act  ;  Wild  v.  Waygood  (1892)  1  Q.B.  783. 
K 
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Railway  Servants.  Hallways  under  the  legislative  jurisdiction  of  the  Domin- 
ion Parliament  are  subject  to  the  Act ;  Canada  Southern  Railway  Co.  v. 
Jackson  (1890)  17  S.C.R.  316  ;  except  where  they  relate  to  the  construction  or 
arrangement  of  the  railway  itself,  e.g.  s.  5  ;  Monkhouse  v.  Grand  Trunk  Ry. 
Co.  (1888)  8  A.R.  637  ;  Washington  v.  Grand  Trunk  Ry.  Co.  (1897)  24  A.R. 
183.  The  provisions  of  the  Dominion  Railway  Act,  (51  V.  c.  29,  s.  289)  are 
intra  vires  and  a  workman  suing  thereunder  is  not  restricted  to  the  amount  of 
compensation  provided  by  the  Workmen's  Compensation  Act ;  Curran  v. 
Grand  Trunk  Railway  Co.  (1898)  34  C.L.J.  784. 

What  is  a  Defect. 

Defect.  Many  cases  have  arisen  as  to  what  is  a  defect.  A  machine  may  be 
dangerous  but  not  defective.  The  Act  is  not  directed  against  dangerous 
machines  but  against  the  negligence  of  employers.  It  must  be  a  defect  in  the 
condition  of  the  machine  having  regard  to  the  use  to  which  it  is  to  be  applied, 
or  to  the  mode  in  which  it  is  to  be  used.  It  may  be  a  defect  either  in  the 
original  construction  of  the  machine  or  a  defect  arising  from  its  not  being  kept 
up  to  the  mark,  but  it  is  essential  that  there  should  be  evidence  of  negligence 
of  the  employer  or  some  person  in  his  service  entrusted  with  the  duty  of  see- 
ing that  the  machine  is  in  proper  condition.  It  must  be  a  defect  in  the  original 
construction  or  subsequent  condition  of  the  machine  rendering  it  unfit  for  the 
purposes  to  which  it  is  applied  when  used  with  reasonable  care  and  caution, 
and  a  defect  arising  from  the  negligence  of  the  employer ;  Walsh  v.  Whitely 
(1888),  21  Q.B.D.  371. 

A  lack  or  absence  of  something  essential  to  completeness  is  a  defect ;  per 
Bruce,  J.,  Tate  v.  Latham  (1897),  1  Q.B.  506. 

The  following  are  instances  of  neglect  for  which  the  master  was  held  to  be 
responsible  : 

Where  the  sides  of  a  lift  were  not  fenced  to  prevent  coke  falling  therefrom, 
and  a  lower  platform  was  not  roofed  to  protect  those  working  upon  it  from  falling 
coke  and  a  workman  was  killed.  Heske  v.  Samuelson  (1883),  12  Q.B.D.  30.  A 
ladder  which  was  used  to  support  a  scaffold  and  was  insufficient  for  that  pur- 
pose ;  Cripps  v.  Judge  (1884),  13  Q.B.D.  583. 

A  ladder  which  had  to  be  placed  against  a  pipe  was  unsafe  by  reason  of 
being  without  hooks  or  stays  which  were  necessary  owing  to  a  bend  in  the 
pipe  ;  Weblin  v.  Ballard  (1886),  17  Q.B,D.  122. 

A  roller  which  could  be  made  in  one  piece  was  made  in  several  sections,  with 
interstices  into  which  jute  sometimes  got  and  had  to  be  removed  by  hand  ; 
Paley  v.  Garnett  (1885),'  16  Q.B.D.Jj^2. 

A  bolt,  sound  in  itself,  is  defective  when  used  to  bear  a  weight  too  heavy 
for  it  ;  Irwin  v.  Dennystown  Forge  Co.  (1885),  22  Sc.L.R.  379. 

A  kicking  horse  ;  Yarmouth  v.  France  (1887),  19  Q.B.D.  647. 

A  horse  liable  to  fall  ;  Hasten  v.  Edinburgh  St.  Tramwavs  Co.  (1887),  14 
Rettie  621  ;  Fraser  v.  Hood  (1887),  15  Rettie  178. 

A  low  railroad  bridge;  Hooper  v.  Columbia  R.R.  Co.  (1884),  53  Amer.  R. 
691. 

A  too  narrow  passage  ;  Mitchell  v.  Holdsworth  (1883),  76  L.T.  101. 

A  loose  screw  which  caused  a  guard  to  slip  by  which  plaintiffs  hand  came  in 
contact  with  a  saw  ;  Amos  v.  Duffy  (1890).  6  T.L.R,  339. 

A  machine  perfectly  effective  for  the  purpose  for  which  it  is  used  may  be 
defective  if  unnecessarily  dangerous  ;  Morgan  v.  Hutchins  (1890),  59  L.J.Q.B. 
*197  ;  or  if  proper  means  to  secure  safety  in  the  operation  for  which  it  is  used 
are  absent ;  Stanton  v.  Scrutton  (1893),  62  L.J.Q.B.  405. 

A  machine  which  would  not  go  without  touching  ;  Sandars  v.  Barker  (1890), 
6  T.L.R.  324. 

Swinging  stones  (which  sometimes  fell)  over  the  heads  of  workmen,  without 
any  system  of  warning  ;  Smith  v.  Baker  (1891),  A.C.  325. 

Neglect  to  shore  up  wall  of  building  being  pulled  down  ;  Brannigan  v.  Robi- 
son  (1892),  1  Q.B.  344;  or  the  sides  of  a  drain;  McColl  v.  Black  (1891),  18 
Rettie  507. 

Unfenced  and  unlighted  tank,  which  was  usually  lighted,  on  a  ship  in  course 
of  construction  ;  Jamieson  v.  Russell  (1892),  19  Rettie  1898. 
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Neglect  to  supply  proper  waste  for  cleaning  machinery,  or  to  stop  machinery 
while  cleaning  going  on  ;  Thompson  v.  Wright  (1892),  22  O.R.  127. 

Neglect  to  perform  statutory  duty,  as  by  fencing  or  guarding  a  revolving 
shaft,  is  a  defect  in  arrangement ;  McGloherty  '  v.  Gale  Manufacturing  Co. 
(1892),  19  A.R.  117  ;  O'Connor  v.  Hamilton  Bridge  Co.  (1894),  25  O.R.  12  ;  21 
A.R.  596;  24  S.C.R.  598;  Kervin  v.  Canadian  Cotton  Mills  Co.  (1896),  28 
O.R.  73;  25  A.R.  36. 

Worn  out  blocks  supplied  to  plaintiff  to  check  sawlogs  on  rollway  ;  Webster 
v.  Foley  (1892),  21  S.C.R.  580. 

Crane  occasionally  slipping  without  cause  ;  Bacon  v.  Dawes  (1887),  3  T.L.R. 
557. 

Piece  of  iron  flying  out  of  furnace  when  door  opened  ;  McGuire  v.  Cairns 
(1889),  17  Rettie  540. 

Door  crushing  man's  fingers  in  closing;  Johnstone  v.  Mitchell  (1884)  24 
Sc.L.R.  698. 

A  pulley  from  which  the  belt  was  in  the  habit  of  slipping  off ;  Baxter  v. 
Wyman  (1887),  4  T.L.R.  255. 

Failure  to  stretch  a  tarpaulin  to  prevent  iron  falling  on  workmen  working 
below  ;  Thrussell  v.  Handyside  (1888),  20  Q.B.D.  359. 

Failure  by  a  loom  fixer  to  examine  a  loom  although  notified  that  something 
was  wrong  ;  Canadian  Cotton  Mills  Co.  v.  Talbot  (1897)  27  S.C.R.  198. 

Bolts  not  sufficiently  strong  fastening  the  cover  of  a  tank  for  boiling  soap, 
which  insufficiency  probably  caused  an  explosion  ;  Badcock  v.  Freeman  (1894), 
21  A.R.  633. 

Having  car  buffers  of  unequal  heights  so  that  in  coupling,  the  buffers  over- 
lapped and  offered  no  protection  to  the  person  making  the  coupling  ;  Bond  v. 
Toronto  Railway  Co.  (1895),  24  S.C.R.  715  ;  Donohue  v.  Brooklyn  City  R.  Co. 
(1856),  14N.Y.  Super.  Ct.  639  ;  or  not  providing  suitable  links  to  couple  them; 
Denver  T.  &  G.  R.  Co.  v.  Simpson  (1891),  16  Col.  55. 

Neglect  to  cover  a  dangerous  part  of  a  revolving  shaft  temporarily  with 
boards^  or  to  disconnect  the  shaft  or  stop  the  whole  machinery  while  the  plain- 
tiff was  working  near  it  making  repairs;  Matthews  v.  Bouchard  (1898),  28 
S.C.R.  580. 

Insufficient  or  loose  planking  across  a  hole  over  which  workmen  were 
required  to  pass  ;  Bromley  v.  Cavendish  Spinning  Co.  (1887),  2  T.L.R.  881; 
Caldwell  v.  Mills  (1893),  24  O.R.  462. 

An  unfenced  aperture  for  a  stairway;  Wood  v.  Darrall  (1886),  2  T.L.R. 
550. 

The  want  of  a  guard  to  a  circular  saw  ;  Tate  v.  Latham  (1897),  4  Q.B.  502. 
What  is  not  a  Defect. 

No  defect.  On  the  other  hand  the  following  are  instances  where  there  was 
no  defect  : — 

A  lighted  match  blew  into  a  barrel  of  gunpowder,  and  the  workmen  might 
have  covered  it  up  ;  Mulligan  v.  McAlpine  (1888),  15  Rettie  78. 

An  iron  bar  was  not  put  in  the  proper  place  ;  but  there  was  no  evidence  of 
negligence  of  any  person  for  whom  the  master  was  responsible  ;  Pooley  v. 
Hicks  (1889),  5  T.L.R.  639. 

An  unfenced  hole  in  a  ship  in  course  of  construction  ;  Forsyth  v.  Ramage 
(1891),  18  Rettie  21,  or  in  a  way  where  the  workman  knew  of  the  hole  but  for- 
got it  ;  McShane  v.  Baxter  (1891),  7  T.L.R.  58,  or  should  have  gone  a  safe 
way  ;  Pritchard  v.  Lang  (1889),  5  T.L.R.  339,  or  in  a  way  which  he  was  not 
required  to  use  in  the  course  of  his  employment ;  Finlay  v.  Miscampbell 
(1890),  20  O.R.  29.  An  unfenced  aperature  impossible  to  fence  while  men 
were  at  work  repairing  a  hoist,  and  which  plaintiff  could  have  seen  ;  Headford 
v.  McClary  Manufacturing  Co.  (1893),  23  O.R.  335;  21  A.R.  164  ;  24  S.C.R. 
291. 

A  barrel  slipped,  but  the  workman  had  performed  the  same  operation  safely 
for  four  years  and  there  was  no  suggestion  that  other  means  ought  to  be  taken ; 
Watt  v.  Neilson  (1888),  15  Rettie  722;  but  see  Previsti  v.  Gatti  (1888),  4 
T.L.R.  487. 
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A  well  was  left  for  a  staircase  in  a  building  in  course  of  erection  ;  Con  way 
v.  Clemence  (1885),  2  T.L.R.  80. 

A  way  consisting  of  a  well  hole  in  a  building  in  course  of  erection  up  which 
workmen  came  by  a  ladder  is  not  defective  because  means  are  not  taken  to 
prevent  rubbish  being  thrown  down;  Pegram  v.  Dixon  (1886),  55  L.J.  ,  Q.B. 
447  ;  see  Ayres  v.  Bull  (1889),  5  T.L.R.  202. 

An  employer  is  not  bound  to  supply  the  latest  or  most  improved  machinery 
,or  appliances.  If  an  improvement  is  suggested  the  evidence  must  show  that 
it  is  capable  of  being  worked  ;  Butler  v.  Birnbaum  (1891),  7  T.L.R,  287  ; 
Crafter  v.  Metropolitan  Ry.  Co.  (1866),  L.R.O.  1  C.P.  300. 

A  safety  catch  on  an  elevator  supplied  by  a  competent  contractor  and  the 
use  of  which  is  not  unreasonable  is  not  defective,  even  though  it  should  be 
shown  that  a  catch  of  different  pattern  had  been  long  in  use,  and  might  have 
prevented  the  accident  ;  Black  v.  Ontario  Wheel  Co  (1890),  19  O.R.  578. 

A  wheel  or  pulley  on  which  a  workman  had  to  place  his  hand  while  in 
motion  was  made  with  holes  which  caused  the  injury,  and  the  evidence  showed 
such  wheels  were  sometimes  made  without  holes,  but  commonly  with  them  ; 
Walsh  v.  Whitely  (1888),  21  Q.B.D.  371. 

A  boy  was  injured  by  iron  stanchions  he  was  moving  falling  off  a  truck,  the 
plant  was  held  not  to  be  defective  because  of  the  neglect  to  pack  the  stanchions 
so  as  to  protect  them  for  falling  off  ;  Corcoran  v.  East  Surrey  Iron  Works  Co. 
(1889),  58  L.J.  Q.B.  145. 

A  bolt  projected  too  far  and  plaintiff's  finger  was  injured  by  it,  but  there 
was  no  evidence  that  from  its  length  injury  was  likely  to  happen  ;  Bridges  v. 
Ontario  Rolling  Mills  Co.  (1890),  19  O.R.  731. 

Where  there  is  merely  a  latent  defect  not  known  to  the  employer,  he  is  not 
liable,  unless  he  could  have  discovered  the  same  by  the  exercise  of  reasonable 
care  ;  Hanson  v.  Lancashire  &  Yorkshire  Ry.  Co.  (1872),  20  W.R.  297  ; 
Badgerow  v.  Grand  Trunk  Ry.  Co.  (1890),  19  O.R.  191. 

The  want  of  a  guard  to  a  saw  is  not  a  defect  ;  Hamilton  v.  Groesbeck 
(1889),  19  O.R.  76;  except,  perhaps,  where  the  Factory  Act  applies,  Sc.  ;  18 
A.R.  437  ;  see  Kite  v.  London  Tramways  Co.  (Times  30  Jan.  1890),  19  O.R. 
737  ;  but  see  Tate  v.  Latham  (1897),  1  Q.B.  502,  in  which  the  absence  of  a 
guard  to  a  saw  was  held  to  be  a  defect.  A  defect  in  a  way  must  be  in  its  per- 
manent or  quasi-permanent  condition.  A  mere  temporary  obstruction  is  not 
a  defect  ;  McGiffin  v.  Palmer's  Ship  Building  Co.  (1883),  10  Q.B.D.  5  ;  Pegram 
v.  Dixon  (1886),  55  L.J.  Q.B.  447,  and  if  an  obstruction  is  removed  and  placed 
at  the  side,  the  way  is  not  defective  ;  McQuade  v.  Dixon  (1887),  24  Sc.  L.R. 
727. 

The  removal  of  the  lid  of  a  well  in  the  ordinary  course  of  occasional  neces- 
sity is  not  a  defect  in  the  well.  It  may  amount  to  actionable  negligent  user 
when  the  proper  party  to  give  warning  is  a  person  exercising  superintendence  ; 
Willetts  v.  Watt  (1892),  2  Q.B.  92. 


Ways.  A  way  is  a  place  used  by  the  workmen  in  tbp  perform  nnnp  of 
t'Y^n  p000^^  fmm  map  pnrtof  fVl°  prftmfcftsi  to  another.  It  need  not  be  a. 
defined  path.  Willetts  v.  Watt  (1892),  2  Q.B.  92;  Caldwell  v.  Mills  (1893), 
24  O.R.  462.  An  uneven  depression  filled  with  slips  of  wood  covered  by  a 
thin  covering  of  iron  is  a  way;  Bowie  v.  Rankin  (1886),  13  Rettie  981.  A 
place  where  it  is  not  necessary  for  the  workman  to  go  in  the  performance  of 
his  duty  is  not  a  way  for  which  the  master  will  be  responsible  to  him  for  its 
defective  condition  ;  Findlay  v.  Miscampbell  (1890),  20  O.R.  29  ;  Headford  v. 
McClary  Manufacturing  Co.  (1893),  23  O.R.  335;  21  A.R.  164;  24  S.C.R. 
291  ;  Tooke  v.  Bergeron  (1897),  27  S.C.R.  1567  ;  it  must  be  established  that 
the  plaintiff  had  of  necessity  (reasonable  and  practical  necessity)  to  pass  over 
a  dangerous  way  ;  British  Columbia  Mills  Co.  v.  Scott  (1894),  24  S.C.R.  702. 

Works.  The  works  need  not  be  the  employer's.  Land  or  premises  upon 
which  he  takes  his  workmen,  and  over  which  he  has  control  are  within  the 
Act;  Brannigan  v.  Robinson  (1892),  1  Q.B.  344. 

Machinery.  Machinery  includes  every  mechanical  device  or  combination  of 
mechanical  powers  and  devices  to  perform  some  function  and  produce  a  certain 
effect  or  result.  Corning  v.  Burden  (1853),  15  How.  (U.S.)  252.  The  machin- 
ery must  be  in  proper  condition  for  the  purpose  to  which  it  is  applied  ;  Heske 
v.  Samuelson  (1883),  12  Q.B.D.  30. 
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Plant.  Plant  includes  both  animate  and  inanimate  chattels.  Whatever 
apparatus  is  used  by  a  business  man  for  carrying  on  his  business — not  his 
stock-in-trade  which  he  buys  or  makes  for  sale — but  all  goods  and  chattels 
fixed  and  moveable,  live  or  dead  which  he  keeps  for  permanent  employment  in 
his  business;  Yarmouth  v.  France  (1888),  19  Q.B.I).  647.  A  ship  carrying 
coals  for  a  coal  merchant  is  plant ;  Carter  v.  Clarke  (1898),  14  T.L.R.  172. 
The  plant  need  not  however  belong  to  the  employer  ;  Bacon  v.  Dawes  (1887), 
3  T.L.R.  557,  but  a  ladder  borrowed  by  the  plaintiff  without  authority  is  not 
plant,  for  the  condition  of  which  the  employer  is  responsible ;  Perry  v.  Brass 
(1889),  5  T.L.R.  252.  An  unauthorized  application  of  the  plant  to  purposes 
not  intended  will  not  make  the  employer  liable;  Jones  v.  Burford  (1883).  1 
T.L.R.  137. 

A  mere  shell  of  a  house  could  not  be  said  to  be  builder's  plant  ;  Conway  v. 
Clemence  (1885),  2  T.L.R.  80. 

Connected  with  Business  of  Employer.  The  ways,  works,  machinery,  plant, 
buildings  or  premises  alleged  to  be  defective  must  be  connected  with,  intended 
for,  or  used  in  the  business  of  the  employer,  or  in  the  furtherence  of  the 
employer's  interests  ;  Collip  v.  Phillips  (1886)  81  L.  T.  Journal  7.  The 
English  Act  does  not  contain  the  words  "buildings  or  premises"  or  the 
words  "intended  for."  In  Howe  v.  Finch  (1886)  17  Q.  B.  D.  187,  it  was 
held  that  the  English  Act  did  not  extend  to  works  in  course  of  erection, 
which  upon  completion  were  to  be  used  in  the  employer's  business.  A 
public  street  is  not  connected  with  the  business  of  the  employer  within  the 
meaning  of  the  section  so  as  to  make  him  responsible  for.it  as  a  defective 
way;  Stride  v.  Diamond  Glass  Co  U 895)  26  a  JR.  270.  ^4^.  v  A/fotuJ^  tfa  AC 
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Defect  music  cause  the  injury.    The  evidence  must  show  tlmt  tne  injury  was 

caused  by  tftfe  defect.  Where  the  evidence  does  not  show  how  the  accident 
happened,  but  its  cause  is  purely  matter  of  speculation  or  conjecture,  there 
can  be  no  recovery  ;  Badgerow  v.  Grand  Trunk  Railway  Co.  (1890)  19  0.  R. 
191  ;  Farmer  v.  Grand  Trunk  Railway  Co.  (1891)  21  6.  R.  299;  Montreal 
Rolling  Mills  Co.  v.  Corcoran  (1896)  26  S.  C.  R.  595;  Canada  Paint  Co.  v. 
Trainor  (1898)  28  S.  C.  R.  352.  If  the  injury  is  the  result  of  a  pure  accident 
there  can  be  no  recovery  ;  Burland  v.  Lee  (1898)  28  S.  C.  R.  348,  and  if  the 
facts  are  as  consistent  with  reasonable  care  as  with  negligence  the  plaintiff 
must  fail ;  Gilbert  v.  North  London  Ry.  Co.  (1883)  1  C.  &  E.  31  ;  Brunnell  v. 
Canadian  Pacific  Ry.  Co.  (1888)  15  0.  R.  375. 

Where  a  machine  is  the  one  generally  in  use  or  has  been  furnished  by  a 
competent  contractor  or  works,  e.  g.  scaffolding  is  erected  by  competent  work- 
men, and  no  defect  is  apparent  or  could  reasonably  have  been  detected  the 
master  is  not  liable  ;  Claxton  v.  Mowlem  (1888)  4  T.  L.  R.  756  ;  Kiddle  v. 
Lovett  (1885)  16  Q.  B.  D.  605  :  Black  v.  Ontario  Wheel  Co.  (1890)  19  0.  R. 
578  ;  Moore  v.  Gimson  (1889)  58  L.  J.  Q.  B.  169.  A  master  is  not  compelled 
to  discard  an  old  machine  to  make  room  for  a  new  invention  ;  Race  v. 
Harrison  (1892)  9  T.  L.  R.  567,  10  T.  L.  R.  92;  Gill  v.  Thorneycroft  (1893) 
10  T.  L.  R.  316  ;  but  if  the  machine  is  found  to  be  defective,  and  the  employer 
with  full  knowledge  continues  its  use  he  will  be  liable  ;  Ross  v,  Cross  (1890) 
17  A.  R.  29.  The  particular  act  of  negligence  alleged  must  be  proved  ; 
Cowans  v.  Marshall  (1897)  28  S.  C.  R.  161. 

Orders  to  which  he  is  bound  to  Conform.  The  orders  may  be  implied  from 
the  usual  cause  of  business  ;  Milward  v.  Midland  Ry.  Co.  (1885)  14  Q.  B.  D. 
68,  or  from  general  prior  orders  ;  Cox  v.  Hamilton  Sewer  Pipe  Co.  (1887)  14 
0.  R.  300.  The  plaintiff  must  be  bound  to  obey  the  order  ;  Bunker  v.  Mid- 
land Ry.  Co.  (1883)  47  L.  T.  476  ;  McManns  v.  Hay  (1882)  9  Rettie  425  ;  and 
the  scope  of  the  authority  of  the  person  giving  it  will  be  enquired  into  ; 
Snowden  v.  Baynes  (1890)25  Q.  B.  D.  193.  Improper  instructions  as  to  the 
mode  of  performing  his  duty,  given  him  by  a  party  to  whose  orders  he  was 
bound  to  conform,  will  be  sufficient  to  give  the  workman  a  remedy  against  the 
master  ;  Madden  v.  Hamilton  Iron  Forging  Co.  (1889)  18  0.  R.  55.  The  order 
need  not  be  negligent  in  itself,  nor  the  causa  causans  of  the  injury,  but  if 
the  servant  giving  the  order  is  negligent,  and  his  negligence  is  closely  con- 
nected with  the  order  given  so  that  while  conforming  to  the  order,  the 
plaintiff  is  injured  in  consequence  of  that  negligence,  the  master  is  responsible; 
Wild  v,  Waygood  (1892)  1  Q.  B,  783,  so  that  if  a  servant  having  authority  gives 
an  order  and  negligently  fails  to  take  reasonable  precautions  for  the  safe 
conformity  thereto  the  employer  is  liable  ;  Sweeney  v.  M'Gilvray  (1886)  24  Sc. 
L.  R.  91. " 
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An  order  to  go  on  in  an  unusual  manner,  with  one  workman  instead  of 
two  is  a  negligent  order  ;  Barber  v.  Burt  (1893)  10  T.  L.  R.  383. 

The  negligence  of  a  person  whose  orders  the  plaintiff  was  not  bound  to  obey 
will  not  entitle  him  to  recover;  Howard  v.  Bennett  (1893)  58  L.  J.,  B.  Q.  129, 
even  though  he  is  older  in  the  service  ;  Garland  v.  Toronto  (1896)  23  A.  R. 
238. 

Where  the  instructions  by  the  engineer  in  charge  were  not  to  work  unless  a 
look-out  was  kept,  and  the  foreman  ordered  men  to  commence  work  when  no 
look-out  was  kept,  and  a  workman  was  killed  by  a  train,  it  was  held  that 
the  order  was  one  to  which  he  was  not  bound  to  conform  ;  Hooper  v.  Holme 
(1896)  12  T.  L.  R.  537  ;  13  T.  L.  R.  6,  but  where  there  was  a  notice  that 
machinery  should  not  be  cleaned  while  in  motion  and  the  jury  found  that  the 
workman  was  bound  to  obey  an  order  to  clean  it  while  in  motion,  the  master 
was  found  liable  ;  Marley  v.  Osborne  (1893)  10  T.  L.  R.  388. 

Acts  or  Ommissions  in  Pursuance  of  By-Laws.  The  Ontario  Acts  differs  from 
the  English  by  including  acts  or  ommissions  done  or  made  in  obedience  to 
particular  instructions  given  by  ' '  the  employer  "  as  well  as  by  his  delegates. 
If  the  working  of  a  rule  or  by-law  causes  injury  prima  facie  it  is  improper, 
unless  approved  as  mentioned  in  sec.  6  (2).  A  servant  assisting 
in  feeding  a  saw  and  whose  duty  also  was  to  attend  to  and  not  to 
neglect  the  engine,  hearing  steam  blowing  off  suddenly  and  without  notice 
left  the  saw  ;  the  wood  became  unsteady  and  the  plaintiff  who  was  taking  it 
from  the  saw  at  the  other  end  was  injured.  The  Court  found  that  the 
injury  was  not  within  sec.  3  (4)  ;  Whatley  v.  Holloway  (1890)  62  L.  T.  639. 

Instructions  by  Persons  Delegated  with  Employer's  Authority.  These  words 
refer  to  a  manager  or  person  in  the  position  of  a  manager  and  not  to  a  fellow 
servant  who  gives  notice  to  do  an  act,  e.  g.  "lower  away"  ;  Claxton  v. 
Mowlem  (1888)  4  T.  L.  R.  756. 

Charge  or  control  of  trains,  &c.  The  Legislature  by  sec.  3  (5)  has,  with  regard 
to  locomotives  and  trains,  taken  away  from  the  employer  the  defence  of  com- 
mon employment.  By  this  subsection  the  Legislature  meant  in  a  very  wide 
way  to  protect  workmen  who  are  engaged  in  such  dangerous  employments, 
and  they  said  as  an  exception  to  the  ordinary  rule  of  law,  that  if  the  person  in 
charge  of  a  locomotive  or  of  a  train  shall  be  guilty  of  negligence,  then  quite 
apart  from  any  question  of  superiority  of  employment  and  quite  apart  from  the 
necessity  of  superintendence  the  employer  may  be  liable  ;  McCord  v.  Cammell 
(1896),  A.C.  67,  63.  The  words  "  machine"  and  "  tramway  or  street  railway" 
are  not  in  the  English  Act.  The  omission  to  ring  the  bell  or  going  faster  in 
station  grounds  than  the  law  allows  will  make  the  employer  liable  under  this 
section  ;  Canada  Southern  Railway  Co.  v.  Jackson  (1890),  17  S.C.R.  316. 

The  section  applies  to  temporary  railways  ;  Doughty  v.  Firbank  (1883),  10 
Q.B.D.  358.  A  steam  crane  fixed  on  a  trolley  and  propelled  by  steam  when 
it  was  desired  to  move  it  is  not  a  locomotive  or  engine  ;  Murphy  v.  Wilson 
(1883),  52  L.  J.Q.B.  524  ;  but  where  cars  on  a  railway  were  moved  for  the  pur- 
pose of  unloading  by  a  capstan  set  in  motion  by  hydraulic  power  communicated 
to  it  from  a  stationary  engine,  the  person  having  charge  of  the  engine  was  held 
to  be  in  charge  of  a  train  upon  a  railway  ;  Cox  v.  Great  Western  Ry.  Co. 
(1882),  9  Q.B.D.  106.  A  locomotive  engine  by  itself  or  anything  that  is  being 
drawn  along  a  railway  or  is  in  course  of  being  drawn  upon  a  railway  by  that 
locomotive  engine  is  included  in  a  "  train,"  see  Casey  v.  Canadian  Pacific  Ry. 
Co.  (1888),  15  O.R.  574;  McCord  v.  Cammell  (1896),  A.C.  57.  The  person 
having  charge  or  control  is  not  necessarily  a  person  in  charge  of  the  whole  train. 
Different  duties  may  be  assigned  to  different  persons,  each  of  whom  is  charged 
with  the  conduct  of  the  train,  and  by  his  negligence  may  make  the  employer 
liable.  An  employer  may  therefore  be  liable  for  the  negligence  of  a  fireman 
in  charge  of  cars  disconnected  from  the  engine  ;  McCord  v.  Cammell  (1896),  A. 
C.  57.  A  person  in  charge  of  the  "  points"  means  one  who  has  general  charge 
and  not  one  who  has  merely  charge  of  them  at  some  particular  moment.  There- 
fore a  servant  whose  duties  were  to  clean  and  oil  the  locking  bars  and  apparatus 
is  not  one  in  charge  of  the  points  ;  Gibbs  v.  Great  Western  Ry.  Co.  (1884),  12 
Q.B.D.  208.  If  the  negligence  is  that  of  the  person  injured  he  cannot  recover ; 
Brunnell  v.  Canadian  Pacific  Ry.  Co.  (1888),  15  O.R.  375  ;  Truman  v.  Rudolph 
( 1895);  22  A.  R.  250. 

Negligence  of  person  entrusted  with  duty.  These  words  include  persons  who 
may  not  be  managers  or  foremen.  Where  there  was  evidence  that  it  was  the 
duty  of  a  sawyer  to  see  that  a  saw  was  kept  guarded,  and  the  guard  was  off, 
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but  not  in  the  ordinary  course  of  occasional  necessity  ;  it  was  held  that  there 
was  sufficient  evidence  to  go  to  the  jury,  that  the  sawyer  was  the  person  entrus- 
ted with  the  duty  of  seeing  that  the  machinery  was  in  proper  condition  ;  Tate 
v.  Lathan  (1897),  1  Q.B.  502. 

Factories  Act.  The  omission  to  provide  and  maintain  safety  appliances 
required  by  the  Factories  Act  may  be  evidence  of  negligence  so  as  to  entitle  a 
workman  to  compensation  ;  Dean  v.  Ontario  Cotton  Mills  Co.  (1887),  14  O.R. 
119  ;  Thompson  v.  Wright  (1892),  22  O.R.  127  ;  Hamilton  v.  Groesbeck  (1891), 

18  A.R.  437;  O'Conner  v.  Hamilton  Bridge  Co.   (1894),  25  O.R.    12;  21  A.R. 
596  ;  24  S.C.R.  598  ;  Rodgers  v.  Hamilton  Cotton  Co.  (1893),  23  O.R.  425  ; 
Britton  v.  Great  Western  Cotton  Co.  (1872),  L.R.  7  Ex.   130;  Kelly  v.  Glebe 
Sugar  Co.  (1893),  20  Rettie  833  ;  Finlay  v.  Miscampbell  (1890),  20  O.R.  29  ; 
Groves  v.  Wimborne  (1898),  2  Q.B.  402,  and  so  may  a  breach  of  the  Act  by 
employing  young  persons  in  contravention  thereof  ;  O'Brien  v.  Sandford  (1892), 
22  O.R.  136. 

The  defence  of  volenti  nonfit  injuria  is  not  applicacable  where  the  accident 
is  caused  by  the  breach  of  a  statutory  duty  ;  Baddety  v.  Earl  Granville  (1887), 

19  Q.B.D.  423  ;  Rodgers  v.   Hamilton  Cotton  Co.  (1893),  23  O.R.  425,  nor  is 
the  defence  of  common  employment;  Groves  v.   Wimborne  (1898).  2  Q.B.D. 
402.     The  Quebec  Factories  Act  imposes  no  such  responsibility  ;    Montreal 
Rolling  Mills  Co.  v.  Corcoran  (1896),  26  S.C.R.  595. 

Liability  of  person  for  whom  work  is  done.  S.  4  is  not  in  the  English  Act. 
Under  it  an  owner  mav  be  responsible  to  ji  workman  of  a  contractor  or  sub-con- 
tractor. Tile  section  is  not  discussed  in  the  judgments  in  Smith  v.  6nderdonk 
(1898),  25  A.R.  171,  where  a  head  contractor  was  held  to  be  not  liable  at  com- 
mon law  for  a  defective  engine  supplied  to  a  sub-contractor.  The  Court,  how- 
ever, said  that  even  if  the  defendant  was  negligent  the  accident  was  not  caused 
by  his  neglect.  The  action  was  originally  brought  under  the  Workmen's  Com- 
pensation Act,  and  it  was  held  at  the  trial  that  the  head  contractor  was  not  a 
person  for  whom  the  work  was  done  so  ap  to  be  an  '  employer,'  within  tha,  Act.  » 

Volenti  Non  Fit  Injuria.    There  can  be 
breach  of  some  duty  owing 
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plaintiff  with 


full  knowledge  and  appreciation  of  the  risk  from  which  the  injury  has  arisen, 
has  agreed  to  accept  it,  there  is  no  breach  of  duty,  and  no  liability  unless  there 
was  some  statutory  duty  to  remedy  it.  The  risk  may  exist  at  the  time  of 
entering  into  the  employment.  If  the  risk  was  then  manifest  to  the  servant 
it  forms  one  of  the  terms  of  the  employment  whether  the  servant  actually 
knew  it  or  not  ;  Yarmouth  v.  France  (1889)  19  Q.  B.  D.  647,  653.  If  the  em- 
ployment becomes  dangerous  after  the  servant  enters  it  there  then  arises  the 
question  whether  the  servant  has  agreed  to  accept  the  risk  of  the  increased 
danger.  The  mere  fact  of  his  continuing  at  his  work  with  knowledge  and 
appreciation  of  the  risk  will  not  necessarily  imply  his  acceptance.  Whether  it 
will  have  that  effect  or  not  depends  to  a  considerable  extent  upon  the  nature 
of  the  risk,  and  the  workman's  connection  with  it,  as  well  as  upon  other  con- 
siderations, which  must  vary  according  to  the  circumstances  of  each  case  ; 
Sjnith  v.  Baker  (1891)  A.  C.,  325  316  The  question  whether  the  servant  has 


accepted  the  riskTbr  not  is  one  of  fact  and  if  there  is  a  contest  of  fact  must  be 
submitted  to  the  jury  ;  Yarmouth  v.  France  (1887)  19  Q.  B.  D.  647  ;  Thrussell 
v.  Handyside  (1888)  20  Q.B.D.  359  ;  Smith  v.  Baker  (1891)  A.C.  325,  357,  366  ; 
Osborne  v.  London  and  North  Western  Ry.  Co.  (1888)  21  Q.B.D..  220. 

But  where  the  plaintiff,  a  man  of  full  intelligence,  had  seen  the  danger, 
known  all  about  it  and  elected  to  continue  working,  it  was  held  that  his  know- 
ledge could  mean  only  one  thing,  and  that  he  was  volenti  ;  Thomas  v.  Quarter  - 
maine  (1887)  18  Q.B.D.  685,  and  where  a  workman  was  employed  in  a  dark 
railway  tunnel  where  trains  were  constantly  passing  he  was  considered  to  have 
elected  to  take  the  risk  of  danger  ;  Woodley  v.  Metropolitan  Ry.  Co.  (1877)  2 
Ex.  D.  384  and  a  workman  engaged  in  shunting  trucks  was  held  to  have 
accepted  the  risk  of  shunting  without  assistance,  the  danger  to  him  being 
caused  by  his  own  act  ;  Membry  v.  Great  Western  Railway  Co.  (1889)  14  App. 
Cas.  179  ;  Church  v.  Appleby  (1888)  60  L.T.  542,  and  a  farm  servant  employed 
on  a  machine  upon  which  was  a  string  which  applied  a  brake  automatically, 
takes  the  risk  of  the  string  breaking,  and"  of  there  not  being  another  person 
employed  to  apply  the  brake,  and  prevent  danger  in  such  event  ;  Poll  v. 
Hewitt  (1893)  23  O.R.  619.  Where  the  workman  knew  of  the  defect  in  a 
waggon,  but  knew  how  to  use,  and  might  have  used  it,  without  injury  he  was 
not  entitled  to  recover  ;  Martin  v.  Connah's  Quay  Alkali  Co.  (1885)  33  W.  R. 
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216.  Mere  knowledge  of  the  risk  and  continuing  in  the  employment  notwith- 
standing, will  not  be  sufficient  to  constitute  the  servant  volens.  The  conclud- 
ing clause  of  s.  6  only  states  the  common  law  as  it  was  siibsequently  laid  down 
in  Smith  v.  Baker  (1891)  A.C.  325.  There  may  have  been  a  perception  of  the 
existence  of  the  danger  without  comprehension  of  the  risk  ;  Brooke  v.  Rams- 
den  (1891)  63  L.T.  287  ;  Tobin  v.  New  Glasgow  Iron  Co.  (1894)  29  N.  S.  R,  70 
affirmed  by  Supreme  Court  of  Canada,  and  there  may  have  been  concurrent 
facts  which  justify  the  inquiry  whether  the  risk  though  known,  was  really 
encountered  voluntarily;  Thomas  v.  Quartermaine  (1887)  18  Q.B.D.  696. 
The  servant  may  have  been  induced  to  continue  under  a  promise  that  the 
defect  would  be 'remedied  ;  Clark  v.  Holmes  (1862)  7  H.  &  N.  937,  944.  There 
may  have  been  fear  of  dismissal  rather  than  voluntary  action  ;  Yarmouth  v. 
France  (1887)  19  Q.B.D.  647,  661  ;  Thrussell  v.  Handyside  (1888)  29  Q.  B.  D. 
359,  364.  Want  of  appreciation  of  danger  will  prevent  the  application  of  the 
maxim  ;  Amos  v.  Duffy  (1890)  6  T.L.R.  339,  even  where  the  servant  knew  of 
the  defect  when  he  entered  the  employment ;  Height  v.  Wortman  (1894)  20 
O.R.  618.  A  risk  not  incidental  to  the  service  as  from  a  savage  dog  kept  by 
the  master  is  no  defence  ;  Mansfield  v.  Baddeley  (1876)  34  L.T.  696. 

Prima  facie  tho  workman  accepts  only  risks  ordinarily  incident  to  the  oper- 
ation when  performed  with  reasonable  care  and  skill,  therefore  a  workman  who 
accepted  the  risks  of  shunting  is  entitled  to  recover  for  negligent  shunting  ; 
Canada  Atlantic  Ry.  Co.  v.  Hurdman  (1895)  25  S^.C.R.  202. 

Failure  to  notify  master  of  defect.  The  words  "  without  reasonable  excuse  " 
are  not  in  the  English  Act.  The  Ontario  Act  contemplates  that  there  may  be 
some  other  excuse  for  the  omission  than  the  knowledge  that  the  master  is 
already  aware  of  the  defect,  and  this  is  a  question  for  the  jury  ;  Truman  v. 
Rudolph  (1895),  22  A.R.  250.  Where  the  employer's  superintendent  is  known 
by  the  workman  to  be  aware  of  the  defect  he  is  excused  from  giving  informa- 
tion thereof  ;  Stuart  v.  Evans  (1883),  49  L.T.  138.  The  refusal  of  the  master 
upon  complaint  to  remedy  the  defect  will  not  free  him  from  liability  ;  Brooke 
v.  Ramsden  (1891),  63  L.T.  287. 

Amount  of  compensation.  Overtime  earnings  may  be  taken  into  account ; 
Bortick  v.  Head  (1885),  53  L.T.  909.  So  may  all  things  capable  of  being 
turned  into  money  by  accurate  estimation,  as  rent,  food  and  clothes,  but  not  so 
vague  a  thing  as  the  tuition  an  apprentice  receives  from  his  master  ;  Noel  v. 
Reclruth  Foundry  Co.  (1896),  1  Q.B.  453.  The  rights  of  representatives  of 
deceased  workmen  are  not  more  extensive  than  the  rights  of  representatives  of 
other  persons,  so  that  in  case  of  death  there  must  be  a  reasonable  expectation 
of  pecuniary  benefit  ;  Mason  v.  Bertram  (1889),  18  O.R.  1. 

Distribution  of  compensation.  Sec.  8  has  no  English  equivalent  beyond  Lord 
Campbell's  Act.  Where  the  workman  dies  the  measure  of  damages  to  his 
representatives  is  different  from  those  recoverable  by  himself ;  Pym  v.  Great 
Northern  Ry.  Co.  (1862),  2  B.  &  S.  759  ;  4  B.  &  S.  396  ;  and  it  would  seem 
that  an  independant  cause  of  action  vests  in  the  legal  representatives  so  that 
they  could  not  continue  except,  perhaps,  for  damage  accruing  to  the  deceased's 
estate  in  his  lifetime,  an  action  commenced  by  the  deceased  himself  ;  see 
White  v.  Parker  (1889),  16  S.C.R.  699;  Bradshaw  v.  Lancashire  and  York- 
shire Ry.  Co.  1875),  L.R.  10,  C.P.  189. 

There  is  no  limit  to  the  damages  which  may  be  given  under  Lord  ( -amplHVa 
Actv  Where,  however,  the  workman  woukThave"  had  no  remedy  at  com  moil 
law,  and  the  liability  of  the  employer  arises  only  under  the  Workmen's  Com- 
pensation Act,  the  amount  of  compensation  in  case  of  death  is  limited  by  s.  7. 

•  Limitation.  The  day  of  the  accident  must  be  excluded  ;  Hanns  v.  Johnston 
(1883),  3  O.R.  100.  Where  death  ocours  and  actions  against  the  employer  are 
regulated  by  a  special  statute  of  limitations,  it  would  seem  to  be  doubtful 
whether  the  action  must  not  be  brought  within  the  time  limited  by  the  special 
statute;  Conger  v.  Grand  Trunk  Ry.  Co.  (1887),  13  O.R.  160;  Zimmer  v. 
Grand  Trunk  Ry.  Co.  (1892),  19  A.R.  693.  Where  a  notice  had  been  given 
under  the  Employer's  Liability  Act  but  the  action  was  brought  on  the  common 
law  liability,  an  amendment  after  the  six  months  could  not  be  granted  ;  Clark 
v.  Adams  (1885),  12  Rettie  1092. 

Contracting  out.  Sec.  10  is  not  in  the  English  Act,  and  the  workman,  may, 
in  England,  by  contract,  upon  any  consideration,  bar  himself  and  his  repre- 
sentatives of  any  remedy  under  the  Act;  Griffiths  v.  Earl  Dudley  (1882),  9 
Q.B.D.  357.  The  question  whether  the  consideration  for  the  contract  is  ample 
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and  adequate,  and  the  contract  just  and  reasonable  and  not  improvident  is  for 
the  Court  and  not  for  the  jury.  An  agreement  in  consideration  of  advantages 
under  an  accident  fund  would  probably  be  sufficient  ;  Clements  v.  London  and 
North  Western  Ry.  Co.  (1894),  2  Q.B.  482  ;  while  an  agreement  in  considera- 
tion of  free  transportation  to  and  from  work  would  not  ;  Flower  v.  London 
and  North  Western  Ry.  Co.  (1894),  2  Q.B.  65. 

Notice  of  action.  Sub-sections  1  to  4  are  identical  with  s.  7  (1-4)  of  the 
English  Act.  Sub-sec.  5  is  materially  different  from  the  corresponding  sub- 
section in  the  English  Act,  and  sub-sec.  6  has  110  English  equivalent.  TJje 
notice  must  be  in  writingj  Moyle  v.  Jenkins  (1881),  8  Q.B.D.  116  ;  but  may 
be  collected  from  a  seriesof  letters  ;  Cox.  v.  Hamilton  Sewer  Pipe  Co.  (1887), 
14  O.R.  300.  The  notice  is  supposed  to  be  given  by  a  person  in  a  humble 
sphere  of  life  and  not  possessed  of  much  knowledge,  and  is  to  be  written  in 
ordinary  language,  i.e.,  his  own  untutored  language.  A  letter  from  a  solicitor 
therefore  which  stated  the  cause  of  injurj*  as  "an  injury  to  his  leg"  was  held 
to  be  defective  only,  not  insufficient.  Stone  v.  Hyde  (1882),  9  Q.B.D.  76. 
The  notice  is  not  required  to  state  the  cause  of  action,  but  only  the  cause  of 
injury,  e.g.,  an  unprotected  hoist  ;  Clarkson  v.  Musgrave  (1882),  9 Q.B.D.  386. 

A  notice  wrongly  addressed  but  received  by  the  right  party  is  good  ;  Hearn 
v.  Phillips  (1883),  1  T.L.R.  475. 

A  sufficient  notice  will  include  all  particulars,  and  should  not  incorporate  a 
conversation  as  ' '  particulars  of  which  have  already  been  communicated  to  your 
superintendent ;"  Keen  v.  Millwall  Dock  Co.  (1882),  8  Q.B.D.  482.  The  want 
of  notice  or  the  omission  of  the  address  of  the  plaintiff ;  Beckett  v.  Manchester 
Corporation  (1888),  52  J.P.  346,  or  the  date  of  the  injury  ;  Carter  v.  Drysdale 
(1884),  12  Q.B.D.  91,  or  the  cause  of  the  injury  ;  Previsi  v.  Gatti  (1888),  58 
L.T.  762,  will  not  be  fatal  if  the  Court  (not  the  jury)  is  of  opinion  that  there 
was  reasonable  excuse  therefor,  and  that  the  defendant  was  not  thereby  pre- 
judiced in  his  defence.  The  notice  need  not  be  signed  ;  Mason  v.  Bertram 
(1889),  18  O.R.  1. 

If  the  defendant  intends  to  rely  upon  the  want  or  insufficiency  of  the  notice, 
he  must  give  the  notice  required  by  s.^14.  Merely  pleading  want  of  notice  is 
insufficient ;  Cavanagh  v.  Park  (1896)723  A.R.  715  ;  Conroy  v.  Peacock  (1897), 
2  Q.B.  6. 

.  Assessors.  Assessors  are  to  give  their  opinion  as  to  the  amount  of  compen- 
sation, from  ascertained  or  admitted  facts,  and  are  not  to  decide  upon  conflict- 
ing evidence  ;  Wright  v.  Collier  (1892),  19  A.R.  298. 


Interpre- 
tation. 


Parent." 


"Child." 


CHAPTER   166. 


An  Act  respecting  Compensation  to  the  Families  of 
Persons  killed  by  Accident,  and  in  Duels. 

HER  MAJESTY  by  and  with  the  advice  and  consent  of  the 
Legislative  Assembly  of  the  Province  of  Ontario,  enacts 
as  follows : — 

1.  Where  the  words  following  occur  in  this  Act,  they  shall 
be  construed  in  the  manner  hereinafter  mentioned,  unless  a 
contrary  intention  appears : 

1.  "Parent"    shall     include    father,    mother,    grandfather, 
grandmother,  stepfather  and  stepmother ;  and 

2.  "  Child "   shall    include  son,  daughter,  grandson,   grand- 
daughter, stepson  and  stepdaughter.     R.  S.  0. 1887,  c.  135,  s.  1. 


n    1 


Action  given  g.  Where  the  death  of  a  person  has  been  caused  by  such 
damage  for  the  wrongful  act,  neglect  or  default,  as  would  (if  death  had  not 
death  of  any  ensued)  have  entitled  the  party  injured  to  maintain  an  action 
bTany  wrong-  an(l  recover  damages  in  respect  thereof,  in  such  case  the  person 
who  would  have  been  liable  if  death  had  not  ensued,  shall  be 
liable  to  an  action  for  damages,  notwithstanding  the  death  of 
the  person  injured,  and  although  the  death  has  been  caused 
under  such  circumstances  as  amount  in  law  to  felony.  R.  S.  O. 
1887,  c.  135,  s.  2. 


, 

ful  act,  ne- 
jAaA,  or 

default. 


For  whose 
benefit  and  in 
whose  name 
such  action 
shall  be 
brought. 


Damages. 


Every  such  action  shall  be  Jor  the  benefit  of  the 


husband,  parent  and  child  of  the  person  whose  death  has  been 
so  caused,  and  shall  be  brought  by  and  in  thp  nn.iyip  nf  *hp  rrf^ji- 
tor  or  administrator  of  the  person  deceased,.  and  in  every  such 
action  the  Judge  or  j  ury  may  give  such  damages  as  he  or  they 
think  proportioned  to  the  injury  resulting  from  such  death  to 
the  parties  respectively  for  whom  and  for  whose  benefit  such 
action  has  been  brought  ;  and  the  amount  so  recovered,  after 
deducting  the  costs  not  recovered  from  the  defendant,  shall 
be  divided  amongst  the  before  mentioned  parties  in  such 
shares  as  the  Judge  or  jury  find  and  direct.  E.  S.  O.  1887, 
c.  135,  s.  3. 


Money  paid  4.  In  case  the  defendant  is  advised  to  pay  money  into 
be  paicfin'one  Court,  it  shall  be  sufficient  if  he  pay  it  as  a  compensa- 
sum  without  tion  in  one  sum  to  all  persons  entitled  under  this  Act  for 
dlvSon^nto  ^is  wrongful  act,  neglect  or  default,  without  specifying  the 
shares.  shares  into  which  it  is  to  be  divided  by  the  Judge  or  jury  ;  and 
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if  the  said  sum  be  not  accepted,  and  an  issue  is  taken  by  the 
plaintiff  as  to  its  sufficiency,  and  the  Judge  or  jury  shall  think 
the  same  sufficient,  the  defendant  shall  be  entitled  to  the 
verdict  upon  that  issue.  R  S.  0.  1887,  c.  135,  s.  8. 

5.  Where  the  death  of  a  person  has  been  caused  by  any  Acbion  W" 
wound  or  injury  received  in  a  duel,  which  wound  or  injury  has  against  prin- 
been  inflicted  by  the  use  of  any  description  of  fire-arms  or  other  cipals.  seconds 

i       IT  J    T     ,  .  J          -I  jv  •    n-    i*        and  abettors 

deadly  weapon  whatsoever,  in  such  case  the  person  innictmg  jn  duels. 
such  wound  or  injury,  and  all  persons  present  aiding  or  abet- 
ting the  parties  in  such  dueL_.as  seconds  or  assistants  therein^ 
may  be  proceeded  against  under  this  Act,  although  no  action 
for  damages  could  have  been  brought  by  the  person  whose  death 
was  so  caused  had  death  not  ensued  from  the  infliction  of  such 
wound  or  injury.  K  S.  O.  1887,  c.  135,  s.  4. 


0.  Not  more  than  one  action  shall  lie  for  and  in  respect  of  ^e  ^ctjonf 
the  same  subject  matter  of  complaint  ;  and  every  such  action  the  same16 
sftall  be  commenced  within  twelve  months  after  the  death  of  cause. 

person.     R  S.  O.  1887,  c.  135,  s.  5.  Limitation. 


1.  In  every  such  action  the  plaintiff  shall,  in  his  statement  Plaintiff  to 
of  claim,  set  forth  or  deliver  therewith  full  particulars  of  the  ticulars.pa 
persons  for  whom  and  on  whose  behalf  such  action  is  brought. 
R  S.  O.  1887,  c.  135,  s.  6. 


• 


8.  If,   and   so   often   as   it   shall   happen  at  any   time   or  Where  no 
times  hereafter  in  any  of  the  cases  intended  and  provided  brought  with- 
for  by  this  Act,  that  there  shall  be  no  executor  or  adminis-  in  six  months 
trator  of  the   person   so   deceased,  or  that  there  being  such  ofperao^S- 
executor   or   administrator,   no    such   action   as   in   this   Act  ed,  then  action 
mentioned,  shall,  within  she  mont^p  after  f1^  rLo^K  -of  -such  {J|^ght  by 
person,   have   been  brought  by    and    in   the   name  persons  bene- 


of  his  or  her  executor  or    administrator,  then  and  in  every  fictially  iuter~ 

such   case,   such    action   may  be    brought    by    and    in    the 

name  or  names  of  all  or  agyof  the  persons  (if  more  than 

one)  for"  whose  benefit  such  action  would  have  been,  if  it  had 

been  brought  by  and  in  the  name  of  such  executor  or  adminis- 

trator ;  and  every  action  so  to  be  brought,  shall  be  for  the 

benefit  of  the  same  person  or  persons,  and  shall  be  subject  to 

the  same  regulations  and  procedure,  as  nearly  as  may  be,  as  if 

it  were   brought  by  and   in  the   name  of  such  executor  or 

administrator.     R  S.  O.  1887,  c.  135,  s.  7. 

9.  In  all  cases  where  the  compensation  is  not  apportioned  as  Apportion- 
hereinbefore   provided,   it    shall   be   referred   to  a  Judge    to  ment- 
apportion  the  same  among  the  parties  entitled  and  to  provide 
for  the  costs  thereof  as  he  may  think  meet.     R  S.  0.  1887, 
c.  135,  s.  9. 
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NOTES. 

Death  by  Wrongful  Act.  At  common  law  no  action  for  damages  caused  by 
the  death  of  a  person  was  maintainable  ;  Osborn  v.  Gillett  (1873)  L.  R.  ,  8  Ex. 
88.  The  statute  (R.  S.  0.  c.  166)  is  based  upon  Lord  Campbell's  Act  (9  £  10 
V.  c.  93)  amended  by  27  &  28  V.  c.  95,  and  the  sections  of  the  Ontario  Act 
except  sections  5  and  9  are  substantially  identical  with  the  English  enactments. 
Sections  5  and  9  have  no  equivalents  in  the  English  Acts.  The  original  act 
has  a  preamble  as  follows  "  Whereas  no  action  at  law  is  now  maintainable 
against  a  person  who  by  his  wrongful  act,  neglect  or  default  may  have  caused 
the  death  of  another  person,  and  it  is  often  times  right  and  expedient  that 
the  wrongdoer  in  such  cases  should  be  answerable  in  damages  for  the  injury 
so  caused  by  him. 

Persons  entitled  to  Damages.  A  child  en  venire  sa  mere  is  entitled  to  be 
considered  in  apportioning  the  damages.  The  George  and  Richard  (1871  )  L. 
R.  3  A.  &  E.  466.  But  parents  of  an  illegitimate  child  cannot  maintain  an 
action  for  his  death  ;  Gibson  v.  Midland  Ry.  Co.  (1883)  2  0.  R.  658,  see  Clarke 
v.  Carfin  Coal  Co.  (1891)  A.  C.  412,  nor  can  a  bastard  for  the  death  of  a  parent; 
Dickinson  v.  North  Eastern  Ry.  Co.  (1863)  2  H.  &  C.  735.  An  alien  resident 

broad  is  not  entitled  to  the  benefit  of  the  Act.  Adam  v.  British  and  I  km 
meamship  Co.  (1898)  2  Q.B\  430. 

Whether  a  New  Cause  of  Action.    The  act  gives  a  new  cause  of  action*  and 
oes  not  merely  remove  the  operation  of  tlin"in?rvjpir  Actin 


persona  i  Blake  v.  Midland  Ry.  Co.  (1852)  18  Q.  B.  93  110  ;  Pym  v. 
Great  Northern  Ry.  Co.  (1863)  4  B.  &  S.  396,  406  ;  The  Vera  Cruz  (1885)  10 
App.  Cas.  59  ;  White  v.  Parker  (1889)  16  S.  C.  R.  699  ;  Zimmer  v.  Grand 
Trunk  Ry.  Co.  (1892)  19  A.  R.  693.  The  action  is  new  in  its  species  ?  new  in 
its  quality,  new  in  its  principle,  in  every  way  new  ana  can  only  be  brought  ij 
there  is  any  person  anpjwe,png  thp  Hf>«f>ri'pt,in'n  nt  th<?  widow,  parent  or  child 
who  under  such  circumstances  suffer,  pecuniary  loss  by  death  j  per  LorcT 
Blackburn,  10  App.  Cas.  70,  71.  But  the  action  is  nevertheless  a  represent- 
jitive  onej  Robinson  v.  Canadian  Pacific  Ry.  Co.  (1892)  A.  C.  481,  487,  and 
The  parties  to  it  claim  through  the  deceased  so  that  his  evidence  given  in  an 
action  brought  by  him  in  his  lifetime,  but  which  abated  on  his  death  is  admiss-^ 
ible  ;  WalkertoiTv.  Erdman  (1894)  23  S.  C.  R.  352  see  22  O.  R.  693,  20  A.  R. 
444  ;  See  however,  Read  v.  Great  Eastern  Ry.  Co.  (1868)  L.  R.  3  Q.  B.  555  ; 
where  Blackburn  J.  said  '  '  This  section  may  provide  a  new  principle  as  to  the 
assessment  of  damages,  but  it  does  not  give  any  new  right  of  action." 

Defences  to  Action.  The  death  must  have  been  caused  by  such  wrongful  act, 
neglect  or  default  as  would  (if  death  had  not  ensued)  have  entitled  the  party 
injured  to  maintain  an  action  and  recover  damages  in  respect  thereof.  Thg 
authorities  establish  that  the  representative  can  have  no  right  of  action  :  firpp 
where  the  act  or  default  complained  of  raised  no  liability  to  the  deceased  afr 
common  Taw^or  by  reason  of  his  having  contracted  to  bear  the  risk  of  it  and. 
secondly,  where  the  deceased  has  be^n  ogmpensated  or  has  settled  and  dis- 
charged his  claim  :  Robinson  v.  Canadian  Pacific  Ry.  Co.  (1892)  A.  C.  481. 
486,487  ;  Haight  v.  Royal  Mail  Steam  Packer  Co.  (1883)  52  L.  J.Q.B.640.  Thus 
contributory  negligence  is  a  defence.:  Tucker  v.  Chaplin  (1848)  2  C.&K.  730;  Sen- 
ior  v.  Ward  (1859)  1  E.  &  E.  385;  Coyle  v.  Great  Northern  Ry.  Co.'  (1887)  20  L.R. 
Ir.  409;  Wright  v.  Midland  Ry.  Co.  51  L.T.  539.  and  so  is  accord  and  satisfaction: 
Read  v.  Great  Eastern  Ry.  Co.  (1868)  L.  R.  3  Q.  B.  555,  and  if  the  accident 
was  caused  by  the  negligence  of  the  deceased  himself  ;  Brunnell  v.  Canadian 
Pacific  Ry.  Co.  (1888)  15  0.  R.  375,  or  by  a  fellow  workman  (provided  the 
Workman's  Compensation  Act  does  not  a'pplyT  Wigmore  v.  Jay  (1850)  5  Ex. 
354,  or  If  the  cap«ft  i«  l^fa  tn  conjecture  ;  Badgerow  v.  Grand  Trunk  Ry.  Co. 
(1890)  19  Q.  R.  191  ;  Farmer  v.  Grand  Trunk  Ry.  Co.  (1891)  21  0.  R.  299,  the 
action  is  not  maintainable. 

In  Conger  v.  Grand  Trunk  Ry.  Co.  (1887)  13  0.  R.  160,  where  the  action 
was  brought  more  than  six  months,  but  less  than  twelve  months  from  the 
death  the  action  was  held  to  be  barred  by  sec.  27  of  the  Railway  Act  of  1879 
(42  V.  c.  9  D.)  In  the  case  of  Zimmer  v.  The  Grand  Trunk  Ry.  Co.  (1892)  21 
O.  R.  628,  19  A.  R.  693,  the  defendants  rebed  upon  the  provisions  of  the  act 
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originally  incorporating  the  railway  upon  which  the  accident  happened,  (16  V. 
c.  99,  s.  10)  and  three  Judges  of  the  Court  of  Appeal  expressed  the  opinion 
that  the  twelve  months  limitation  provided  by  the  principal  act  (s.  6)  applies 
to  all  cases,  and  is  not  to  be  restricted  or  limited  in  its  operation  by  any 
special  protection  to  railway  companies. 

What  the  effect  would  be  if  the  statute  of  Limitations  had  run  against  the 
deceased  has  not  been  determined,  see  per  Burton,  J.  A.  19  A.  R.  701. 

Nominal.  Actual  damage  must  have  accrued.  The  mere  proof  of  death  and 
the  relationship  will  give  no  right  of  action.  A  verdict  cannot  be  given  for 
nominal  riannggoa  •  Boulter  v.  Webster  (1845711  L.  T.  598  ;  Duckworth  v. 
Johnson  (1859)  4  H.  &  N.  653. 

Mental  Sufferings.  Thp.  inrv  cannot  take  into  nmisjjjp.ra^inn.  mental  sijffcfl'- 
jj^  »„  ]pc.0  nt  c.^^+y  .  Blake,  v.  Midland  Ry.  Co.  (1852)  18  Q.B.  93;  Gillard 
v.  Lancashire  and  Yorkshire  Ry.  Co.  (1848)  12  L.T.  356.  *,  ^ 

Funeral  Expenses.    No  allowance  can  be  made  for  funeral  or  other  expenses    Afsfav 
incident  to  the  death,  such  as  family  mourning,  etc. ;  Dalton  v.  South  Eastern    &**** 
Ry.  Co.  (1858)  4  C.B.  N.S.  296.  //" 

Loss  to  Personal  Estate.  In  an  action  under  the  act,  the  loss  of  the  persons 
in  whose  behalf  the  action  is  brought  can  only  be  taken  into  account  in  assess- 
ing the  damages.  If  the  deceased  has  lived  for  some  time  after  the  inquiry  and 
his  estate  has  been  thereby  damaged  an  action  may  be  maintained  by  his  per- 
sonal representatives  for  such  loss  not  under  this  act,  but  on  contract  or  under 
R.S.O.  c.  129  s.  10  (see  infra)  ;  Bradshaw  v.  Lancashire  and  Yorkshire  Ry.  Co. 
(1875)  L.R.  10  C.P.  189  ;  Leggott  v.  Great  Northern  Ry.  Co.  (1876)  1  Q.  B.  D. 
599  ;  Barnett  v.  Lucas  (1870)  Ir.  R.  5  C.L.  140  ;  Ir.  R.  6  C.L.  247.  The  case 
of  Pulling  v.  Great  Eastern  Rv.  Co.  (1881)  9  Q.Tt  r>  Tin  ja  not,  an  a.nf.nnr?t,y 
in  Ontario  because  of  the  absence  of  a  provision  similar  to  R.S.O^c.  129  a.  TO. 
A  finding  in  an  action  under  Lord  Campbell's  Act  brought  by  "the  executor 
would  be  no  estoppel  in  an  action  brought  by  him  on  behalf  of  the  estate  ; 
Leggott  v.  Great  Northern  Ry.  Co.  (1876)  1  Q.B.D.  599. 

Legal  Liability  of  Deceased.  The  damages  are  not  to  be  given  merely  in  re- 
spect of  the  loss  of  a  legal  right  ;  Franklin  v.  Louth  Eastern  Ry.  Co.  (1858)  3 
H.  &  N.  211  ;  Dalton  v.  South  Eastern  Ry.  Co.  (1858)  4  C.  B.  N.  S.  296.  An 
action  cannot  be  maintained  for  the  benefit  of  a  creditor ;  East  Tennessee  Ry. 
Co.  v.  Lilly  (1891)  90  Tenn.  563. 

Nor  for  a  relative  within  the  act,  where  the  only  pecuniary  benefit  to  him 
from  the  life  was  derived  from  a  contract  which  he  had  entered  into  with  the 
deceased  ;  Sykes  v.  North  Eastern  Ry.  Co.  (1875)  44  L.  J.  C.P.  191. 

Where  the  widow  of  deceased  had  for  some  time  before  his  death  been  living 
apart  from  him  in  adultery  with  another  man,  she  has  lost  her  legal  right  to 
support,  and  can  recover  nothing  for  his  death  ;  Stimpson  v.  Wood  (1888)  57 
L.J.Q.B.  484. 

Actual  pecuniary  loss.  Tfre  statute  is  meant  to  give  compensation  not  for 
mental  injuries  but  only  material  ones,  loss  of  money  or  moneys'  wort.h Tin 
g.jnfl.t.Rrig.1  a.nrl  npf,  in  a,  sentimental  sense j  Lett  v.  St.  Lawrence  and  Ottawa 
Ry.  Co.  (1884),  11  A.R.  131.  The  jury  may  take  into  consideration  the  loss  of 
the  advantages  of  superior  education,  social  position  and  personal  comfort  of 
which  the  father's  income,  had  he  lived,  would  have  secured  the  benefit  and 
enjoyment  ;  Pym  v.  Great  Northern  Ry.  Co.  (1862),  2  B.  &  S.  759.  The  loss 
to  a  husband  of  a  wife's  performance  of  household  duties,  and  to  children  of  a 
mother's  education,  is  a  loss  which  can  be  estimated  in  money  and  is  recover- 
able under  the  Act  ;  Lett  v.  St.  Lawrence  and  Ottawa  Ry.  Co.  (1882),  1  O.R. 
545  ;  11  A.R.  1  ;  11  S.C.R.  422.  The  proper  question  for  the  jury  isiwhether 
the  plaintiff  had  a  reasonable  expectation  of  any  and  what  pecuniary  benefi^ 
from  the  continuance  of  the  life  :  Franklin  v.  South  Eastern  Ry.  CnT  (1ft5ft);  3 
H.  &  N.  211. 

In  estimating  damages  the  jury  may  take  into  consideration  the  probable 
duration  of  the  life  of  the  deceased  according  to  the  Carlisle  Tables,  and  any 
evidence  showing  that  the  life  in  question  was  better  or  worse  than  the  average ; 
Rowley  v.  London  and  North  Western  Ry.  Co.  (1873),  L.R.  8  Ex.  221. 

But  they  must  not  give  more  than  a  fair  compensation  for  the  loss  of  which 
a  pecuniary  estimate  can  be  made  ;  Armsworth  v.  The  South  Eastern  Rv.  Co. 
(1848),  11  Jur.  758;  Gillard  v.  Lancashire  and  Yorkshire  Ry.  Co.  (1848),  12 
L.T.  356 ;  Blake  v.  Midland  Ry.  Co.  (1852),  18  Q.B.  83. 
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Prospective  advantages  depending  upon  more  than  one  contingency  or  a 
remote  contingency  cannot  be  shown  ;  8  Am.  &  Eng.  Enc.  of  Law  2nd  Ed.  943. 

Reasonable  expectation.  The  expectation  of  pecuniary  benefit  must  be 
reasonable  ;  Mason  v.  Bertram  (1889),  18  O.K.  1. 

The  following  cases  illustrate  what  is  reasonable  expectation  : 

(1)  Parents  expectation.  A  father  was  assisted  by  his  son  in  carrying  coals 
around  the  wards  of  a  hospital  where  the  father  was  employed  at  3s.  6d.  a 
week.  He  had  a  reasonable  expectation.  But  £75  was  too  much  ;  Franklin 
v.  South  Eastern  Ry.  Co.  (1858),  3  H.  &  N.  211.  A  boy  of  14  earned  4s.  a 
week.  There  was  no  evidence  of  the  cost  of  his  board  and  clothing.  Verdict 
£50  sustained  ;  Duckworth  v.  Johnston  (1859),  4  H.  &  N.  653. 

A  boy  of  14  had  never  earned  money,  but  he  was  capable  of  earning  6s.  a 
week,  and  the  evidence  showed  that  there  was  a  probability  he  would  have 
enabled  his  mother  to  earn  more,  or  would  have  devoted  his  earnings  to  her 
support,  such  probability  being  based  on  past  filial  conduct.  This  is  sufficient 
evidence  of  reasonable  expectation  to  submit  to  the  jury  ;  Condon  v.  Great 
Southern  and  Western  Ry.  Co.  (1865),  16  Ir.  C.L.R.  415. 

A  father  was  59  and  nearly  blind,  his  son  had  assisted  him  5  or  6  years  before 
but  not  since.  He  had  reasonable  expectation  ;  Hetherignton  v.  North  Eastern 
Ry.  Co.  (1882),  9  Q.B.D.  160. 

A  daughter  aged  10  assisted  in  household.  In  consequence  of  her  death  the 
parent  had  to  employ  another  servant.  He  had  reasonable  expectation  ;  Wolfe 
v.  Great  Northern  Ry.  Co.  (1891),  26  L.R.  Ir.  548. 

A  daughter  12  years  old,  who  had  never  earned  money,  but  who  might  in  a 
year  or  so  have  earned  money  in  a  factory.  Verdict  £15  ;  Brammall  v.  Lees 
(1852),  29L.T.  111. 

Where  a  mother  sued  for  damages  for  death  of  her  son,  who  had  covenanted 
to  pay  her  an  annuity  during  their  joint  lives,  the  Court  held  (1)  that  the  prac- 
tice and  tables  of  life  insurance  companies  are  admissible  in  evidence  to  show 
the  average  duration  of  life,  (2)  that  evidence  of  the  present  value  of  an  annuity 
for  the  joint  lives  is  admissible,  (3)  that  the  jury's  attention  should  be  called 
to  the  difference  in  value  between  an  annuity  on  government  security  and  one 
secured  by  personal  covenant,  (4)  that  the  jury  should  be  directed  not  to  give 
damages  to  the  amount  of  a  perfect  compensation,  but  should  take  a  reasonable 
view  and  give  what  they  considered  under  the  circumstances  a  fair  compensa- 
tion ;  Rowley  v.  London  and  North  Western  Ry.  Co.  (1873),  L.R.  8  Ex.  221. 

Where  a  deceased  son  earned  good  wages  and  visited  his  parents  fortnightly 
taking  presents  of  sugar,  meat,  etc. ,  and  occasionally  made  money  presents  to 
them,  a  verdict  of  £80  for  the  father  and  £40  for  the  mother  was  sustained  ; 
Dalton  v.  South  Eastern  Ry.  Co.  (1858),  4  C.B.N.S.  296. 

Expectation  not  Reasonable.  A  son  just  of  age  had  assisted  on  his  father's 
farm  for  two  years  before  death,  and  had  gone  to  High  School  with  the 
intention  of  being  educated  for  a  doctor  at  the  father's  expense.  Upon  the 
evidence  the  Court  were  of  opinion  that  an  alleged  expectation  that  he  would 
give  the  father  money  when  he  had  acquired  his  profession,  did  not  rest  upon 
any  reasonable  foundation,  and  a  verdict  of  $200  was  set  aside  ;  Mason  v. 
Bertram  (1889).  18  O.R.  1. 

Where  a  son  worked  for  his  father  and  received  fiill  wages,  the  father  suffers 
no  pecuniary  loss  by  his  death  ;  Sykes  v.  North  Eastern  Ry.  Co.  (1875)  44  L. 
J.C.P.  191. 

Where  there  was  no  evidence  of  loss  by  the  death  of  a  child  the  action  was 
dismissed;  Boulter  v.  Webster  (1865)  13  W.R.  289. 

There  are  decisions  in  the  Irish  Courts  that  no  injury  can  result  from  the 
death  of  one  from  whom  no  benefit  has  been  received  during  his  life  ;  Bourke 
v.  Cork  and  Macroom  Ry.  Co.  (1879)  4  L.R.  Ir.  682  ;  Holleran  v.  Bagnell  (1S80) 
6  L.R.  Ir.  333  ;  but  these  are  not  to  be  followed  here,  per  Patterson,  J.A.  ; 
Lett  v.  St.  Lawrence  and  Ottawa  Ry.  Co.  (1884)  11  A.  R.  29. 

Where  deceased  left  a  mother  and  a  widow  and  children  and  the  jury  awarded 
£3,000,  the  court  thought  the  mother  could  have  no  claim  ;  Secord  v.  Great 
Western  Ry.  Co.  (1855)  15  U.C.R.  631. 

(2)  Expectation  of  Husband.  No  avertmen  of  pecuniary  damage  is  neces- 
sary in  the  statement  of  claim  ;  Chapman  v.  Rothwell  (1858)  11  Jur.  N.S.  180. 
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A  recovery  of  £25  of  which  £10  was  awarded  for  the  husband  and  £15  for 
the  children  was  not  attacked.  The  evidence  showed  that  the  wife  by  her 
industry  had  contributed  10  s.  a  week  towards  the  maintenance  of  the  family  ; 
Cotton  v.  Wood  (1860)  8  C.B.N.S  568. 

In  an  action  by  a  gardener  there  was  no  specific  evidence  of  loss,  but  the 
Court  assumed  that  she  was  a  person  of  average  health,  industry  and  good 
character,  and  thus  gave  a  pecuniary  assistance  to  a  poor  man  in  housekeep- 
ing ;  Verdict  for  £200  sustained.  Chant  v.  South  Eastern  Ry.  Co.  (1866)  W. 
N.  134. 

A  husband  recovered  £100  and  the  verdict  was  sustained  ;  Wilkins  v.  Day 
(1884)  12Q.B.D.  110. 

Out  of  a  verdict  of  $5800,  the  husband  was  awarded  $1500  for  loss  of  assis- 
tance in  household  duties,  and  the  verdict  was  sustained  ;  Lett  v.  St.  Lawrence 
and  Ottawa  Ry.  Co.  (1882)  1  O.R.  545  ;  11  A.R.  1  ;  11  S.C.R.  422.  Leave  to 
appeal  was  refused  by  the  Privy  Council. 

Expectation  not  Reasonable.  Where  a  husband  and  wife  had  quarrelled  and 
had  lived  apart  for  some  years,  the  wife  was  killed  at  the  age  of  56  and  would 
have  been  entitled  to  £7000  on  death  of  mother,  the  husband  was  held  to  have 
no  reasonable  expectation  of  pecuniary  benefit ;  Harrison  v.  London  and  North 
Western  Ry.  Co.  (1885)  1  C.  &  E.  540. 

(3)  Widow's  and  Children's  Expectations.  Where  the  bulk  of  the  estate  of 
the  deceased  went  to  his  eldest  son,  the  jury  were  held  to  be  entitled  to  have 
regard  to  the  damage  respectively  sustained  by  the  widow  and  younger  chil- 
dren, and  to  award  damages  in  respect  of  their  reasonable  expectations 
although  the  damage  would  not  not  have  resulted  from  the  accident  if  the  de- 
ceased had  lived.  The  wife  of  a  wealthy  gentleman  was  awarded  £1000  anj 
each  of  his  younger  children  £1000.  Pym  v.  Great  Northern  Ry.  Co.  (1862) 
2  B.  &  S.  729  ;  4  B.  &  S.  396. 

Expectation  not  Reasonable.  The  deceased  resided  with  and  was  supported 
by  the  daughter  and  assisted  her  in  the  laundry  business  and  in  cooking  and 
serving  meals  ;  but  there  was  no  evidence  that  the  value  of  her  services  exceeded 
the  cost  of  her  support.  She  had  no  reasonable  expectation  of  pecuniary  bene- 
fit ;  Hall  v.  Great  Northern  Ry.  Co.  (1891)  26  L.R.  Ir.  289. 

The  deceased  was  the  stepmother  of  plaintiff.  The  family  was  in  humble 
circumstances.  The  plaintiff  for  six  months  before  had  earned  5  s.  a  week  in 
a  factory.  The  stepmother  earned  6  s.  a  week  besides  her  food.  No  reason- 
able expectation  ;  Johnston  v.  Great  Northern  Ry.  Co.  (1891)  26  L.R.  Ir.  691. 

Deduction  of  Insurance  Money.    A   sum   payable  to  the  tK£Ri(>s   entitled  t 
danTages  on  an  accident  policy  on  deceased's  life,  shouldjededucted  ;  Hicks 
v.  Newport,   Abergavenny  and  Hereford  Ry.  Co.  (1857fM  B.    &  S.   403  n.  ; 
Bradburn  v.  Great  Western  Ry.  Co.   (1874)  L.  R.  10  Ex.  1  ;  Beckett  v.  Grand 
Trunk  Ry.  Co.  (1886)  13  A.  R.  174  at  p.   187. 

But  the  amount  payable  in  respect  of  a  contract  of  life  insurance  (other  than 
accident)  is  not  to  be  deducted,  but  the  jury  may  be  directed  to  take  into; 
account  all  money  provisions  made  by  the  deceased  for  the  parties  injured  by 
his  death  including  a  life  policy.  The  extent -to  which  these  ought  to  be 
imputed  in  reduction  of  damages,  depends  upon  the  nature  of  the  provision, 
and  the  position  and  means  of  the  deceased.  Where  a  policy  had  been  paid  up 
by  a  man  out  of  his  earnings,  the  extent  of  the  benefit  is  fairly  represented  by 
the  interest  upon  the  money,  during  the  period  between  the  receipt  of  the 
money  and  the  time  when  it  would  ordinarily  have  been  received,  but  for  his 
premature  death.  Grand  Trunk  Ry.  Co.  v.  Jennings  (1888)  13  App.  Gas.  800, 
and  if  there  are  premiums  to  pay,  also  by  the  amount  thereof.  Hicks  v.  New- 
port &c.  Ry.  Co.  (1857)  4  B.  &  L.  403  n.  see  also  Beckett  v.  Grand  Trunk  Ry.  \ 
Co.  (1886)  13  A.  R.  174  ;  16  S.C.R.  713. 

Setting  aside  Verdict.  Where  the  damages  a  warded  by  the  jury  were  beyond 
the  pecuniary  damages  shown,  a  new  trial  was  directed  ;  Blake  v.  Midland 
Ry.  Co.  (1852)  18  Q.B.  83,  unless  the  plaintiff  consented  to  a  reduction; 
Curran  v.  Grand  Trunk  Ry.  Co.  (1898)  18  C.  L.  T.  396. 

Where  the  jury  evidently  shirked  the  issue  of  contributory  negligence  and 
awarded  40  s.  as  a  compromise,  of  which  10  s.  was  given  to  each  of  the 
children  a  new  trial  was  ordered  ;  Springett  v.  Balls  (1865)  6  B.  &  S.  477  ;  4 
F.  &  F.  472. 
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A  verdict  of  £5000  for  the  death  of  a  blacksmith,  35  years  of  age,  of  good 
habits  is  excessive  ;  Morley  v.  Great  Western  Ry.  Co.  (1858)  16  U.  C..R.  504. 

Apportionment  of  Damage.  At  a  trial  the  judge  or  jury  apportion  the  dam- 
ages among  the  parties  entitled.  Where  one  of  the  parties  to  whom  damages 
were  awarded  died  after  verdict  and  before  judgment,  the  court  directed  a 
new  trial  unless  the  amount  awarded  to  him  was  reduced  to  $400 — that  being 
the  expense  to  his  mother  of  his  illness  and  maintenance  :  Sibbald  v.  Grand 
Trunk  Ry.  Co.  (1890)  19  O.  R.  164  ;  18  A.  R.  184  ;  but  where  the  child  was 
sole  plaintiff  and  died,  but  judgment  was  entered  in  proper  time  by  his  next 
friend,  the  verdict  was  not  disturbed  ;  Kramer  v.  Waymark  (1866)  L.R.  1  Ex. 
241.  Where  the  defendants  paid  £8500  into  court  for  a  widow  and  four 
children,  the  amount  was  apportioned  by  anology  to  the  statute  of  distribut- 
ions, one  third  to  the  widow  and  two-thirds  to  the  children  ;  Sanderson  v. 
Sanderson  (1877)  86  L.  T.  847,  and  in  another  case  the  widow  was  allowed  to 
withdraw  the  money  on  her  consent  to  a  distribution  being  made  a  rule  of 
Court:  Shallow  v.  Vernon  (1873)  Ir.  R.  9  C.  L.  150.  An  amount  paid  in 
settlement  is  a  trust  fund,  and  may  be  apportioned  in  an  action  to  administer 
the  trust  fund  ;  Condlif  v.  Condlif  (1870)  29  L.  T.  831  ;  Bulmer  v.  Buhner 
(1884)  25  Ch.  1).  409. 

Only  one  Action.  The  defendant  is  not  to  be  vexed  with  more  than  one  act  - 
ion  on  behalf  of  the  defendants.  An  action  may  be  brought  by  any  one  of  the 
parties  entitled  to  damages  within  the  six  months  from  the  death,  if  there  be 
no  executor  or  administrator  ;  Lampman  v.  Gainsborough  (1888)  17  O.  R.  191; 
Holleran  v.  Bagnell  (1879)  4  L.R.  Ir.  740  ;  Curran  v.  Grand  Trunk  Ry.  Co. 
(1898)  18  C.L.T.  396.  Parties  entitled  to  share  will  not  be  allowed  to  appear  by 
separate  counsel  and  solicitor  ;  Steele  v.  Great  Northern  Ry.  Co.  (1891)  26  L. 
R.  Ir.  96,  but  where  an  amount  is  paid  into  Court  before  trial  and  accepted, 
parties  entitled  may  be  heard  by  counsel  as  to  their  shares  therein  ;  Johnson 
v.  Great  Northern  Ry.  Co.  (1887)  20  L.  R.  Ir.  4. 

Within  12  months.  The  minority  of  the  plaintiffs  does  not  prevent  the  run- 
ning of  the  statute,  8  Am.  &  Eng.  Ency.  of  Law  (2nd  Ed. )  875,  see  Miller  v. 
Ryerson  (1892)  22  0.  R.  369. 

Particulars.  The  statement  of  claim  need  not  negative  the  existence  of  any 
relatives  entitled  to  compensation  other  than  those  on  whose  behalf  the  action 
is  brought ;  Barnes  v.  Ward  (1850)  9  C.  B.  392. 

(For  a  full  collection  of  authorities  see  *'  Death  bv  wrongful  act,"  8  Am.  & 
Eng.  Enc.  of  Law  (2nd  Ed.)  851-959). 
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4.  CONSTITUTION  OF  THE  PROVINCIAL  COURTS. 

CHAPTER  51. 
An  Act  respecting  the  Supreme  Court  of  Judicature 

of  Ontaria        ' 


ttl. 

-ii3, 


INTERPRETATION,  s.  2. 

/ CONSTITUTION    OF    SUPREME    COURT, 

ss.  3-24. 
,    /.Supreme  Court  continued,  s.  3. 

Judges,  ss,  3,  4. 

^     Judgment  by  Judge  who  has  re- 
signed, s.  5. 

Court  of  Appeal  continued,  s.  6. 
Judges,  ss.  6,  7. 
Judges  or  retired  Judges  may 

hold  Assizes   etc.,  ss   9,  10. 
How  to  be  constituted  to  hear 

appeals,  s.  11. 
How   Quorum  to  be  made  up, 

ss.  12-16. 

Judge   whose  decision  appeal- 
ed from  not  to  sit,  s.  17. 
Judgment     in     absence    of    a 
Judge   who   heard  cause,  ss. 
18,  19. 

Presiding  Judge,  s.  20. 
Sittings,  s.  21. 
Precedence  of  Judges,  s.  8. 
Oath 'of  Judges,  ss.  22,  23. 
Seals   of  Court    of    Appeal    and 

High  Court,  s.  24. 
JURISDICTION  OF  HIGH  COURT,  ss. 

25-4-<. 
JURISDICTION  OF  COURT  OF  APPEAL, 

ss.  49-56. 

RULKS  OF  LAW.  ss.  57-59. 
NOTICE  TO  BE  GIVEN  TO  MINISTER  OF 
JUSTICE  AND  TO  ATTORNEY-GEN- 
ERAL BEFORE  ANY  ACT  DECLARED 
INVALID,   S.   60. 


SITTINGS  OF  COURT  AND  DISTRIBU- 
TION OF  BUSINESS,  SS.  61-71. 

APPEALS,  ss.  72-77. 

LIMITATION  OF  TIME  FOR  APPEALING, 
ss.  78-80. 

EFFFCT  OF  JUDICIAL  DECISIONS,  s.  81. 
SITTINGS  FOR  TRIALS,  ss.  82-91. 

TRIAL  OF  SUPERIOR  COURT  CASES 
IN  COUNTY  COURTS  AND  OF 
COUNTY  COURT  CASES  IN  HIGH 
COURT,  ss.  92-96. 

CERTIFICATE  OF  Lis  PENDENS,  ss. 
97-100. 

ASSESSORS,  s.  101. 

TRIAL  AND  PROCEDURE,  ss.  102-112. 
INTEREST,  ss.  113-116. 

ACTIONS  ON  FOREIGN  JUDGMENTS, 
ss.  117,  118. 

COSTS,  119. 

WITNESS  FEES  OF  OFFICIALS,  s.  120. 
REFERENCES  TO  MASTER  IN  ORDIN- 
ARY, s.  l2l. 

RULES  OF  COURT,  ss.  122-129. 
OFFICERS  AND  OFFICES,  as.  130-184. 
LOCAL    JUDGES    OB    HIGH  COURT, 
s.  185 

TRANSFER  OF  CAUSES  FROM  COUNTY 
OR  DIVISION  COURTS  TO  HIGH 
COURT,  s.  186. 

MISCELLANEOUS,  ss.  187-191. 


HER  MAJESTY,  by  and  with  the  advice  and  consent,  of 
the   Legislative  Assembly  of  the  Province  of   Ontario, 
enacts  as  follows  : — 


TITLE. 


1.  This  Act  may  be  cited  as  "  The  Judicature  Act."     58  V.  Short  title. 
c.  12,  s.  1. 
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INTERPRETATION. 

Interpretation  <}.  Where  the  words  following  occur  in  this  Act  and  in  the 
Rules,  made  thereunder  they  shall  be  construed  in  the  manner 
hereinafter  mentioned  unless  a  contrary  intention  appears. 

1.  "  Rules  of  Court"  shall  include  forms. 

2.  "  Cause  "  shall  include  any  action,  suit,  or  other  original 
proceeding  between  a  plaintiff  and  a  defendant. 

3.  "  Action  "  shall  include  suit  and  shall  mean  a  civil  pro- 
ceeding commenced  by  writ,  or  in  such  other  manner  as  may 
be  prescribed  by  rules  of  Court. 

4.  "  Matter"  shall  include  every  proceeding  in  the  Court  not 
in  a  cause. 

5.  "  Plaintiff"  shall  include  every  person  asking  any  relief 
(otherwise   than   by   way  of   counter-claim  as   a   defendant) 
against  any  other  person  by  any  form  of  proceeding,  whether 
the  same  be  taken  by  action,  suit,  petition,  motion,  summons, 
or  otherwise. 

6.  "Petitioner"    shall   include   every   person   making   any 
application  to  the  Court,  either  by  petition,  motion  or  summons, 
otherwise  than  as  against  any  defendant. 

7.  "  Defendant "  shall  include  every  person  served  with  any 
writ  of  summons  or    process,  or    served    with    notice  of  or 
entitled  to  attend  any  proceeding. 

8.  "  Party  "  shall  include  every  person  served  with  notice  of 
or   attending,   any   proceeding,   although   not  named   on  the 
record. 

9.  "  Pleading  "  shall  include  any  petition  or  summons,  and 
shall  also  include  the  statement  in  writing  of  the  claim  or 
demand  of  any  plaintiff,  and  of  the  defence  of  any  defendant 
thereto,  and  of  the  reply  of  the  plaintiff  to  any  counter-claim 
of  a  defendant. 

10.  "  Judgment "  shall  include  decree  and  a  decretal  order. 

11.  "  Order  "  shall  include  rule. 

12.  "  Oath  "  shall  include  solemn  affirmation  and  statutory 
declaration. 

13.  "  Proper  officer"  shall,  unless  and  until  any  rule  to  the 

contrary  is  made,  mean  an  officer  to  be  ascertained 
as  follows  : — 

(a)  Where  any  duty  to  be  discharged  under  this  Act 
or  under  Rules  of  Court  is  a  duty  which  has 
been  discharged  by  any  officer,  such  officer  shall 
continue  to  be  the  proper  officer  to  discharge 
the  same,  until  otherwise  provided  by  Rule.  58 
V.  c.  12,  s.  2,  (1— 13a.) 
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(6)  Where  any  new  duty  is,  under  the  Rules  afore- 
said, to  be  discharged,  the  proper  officer  to  dis- 
charge the  same  shall  be  such  officer  as  may 
be  named  in  the  Rules  or  in  case  no  officer  is  so 
named  then  such  officer  as  may  from  time  to 
time  be  directed  to  discharge  the  same  by  the 
President  of  the  High  Court.  59  V.  c.  18, 
Sched.  (1)  ;  60  V.  c.  3,  s.  3. 

CONSTITUTION  OF  THE   SUPREME   COURT   OF   JUDICATURE 

FOR   ONTARIO. 

3.  (1)    The  Supreme   Court  of  Judicature  for  Ontario   at 
present  existing   is   hereby  continued,   and  all    commissions,  cature  con 
rules,  orders  and  regulations  granted  or  made  in,  by,  or  respect-  tmued. 
ing  the  former  Court  of  Queen's  Bench  for  Ontario,  the  Court 
of  Chancery  for  Ontario,  and  the  Court  of  Common  Pleas  for 
Ontario,  or  the  Supreme  Court  of  Judicature,  the  Court  of 
Appeal,  and  the  High  Court  of  Justice,  or  the  Judges  or  officers 
thereof  now  existing  and  in  force  shall  remain  in  force   until 
altered  or  rescinded  or  otherwise  determined. 

(2)  The  Supreme  Court  shall  continue  to  consist  of  two  per- 
manent divisions,  to  be  called  The  High  Court  of  Justice  for 
Ontario,  and  The  Court  of  Appeal  for  Ontario. 

{C\o^      (3)  The  High  Court  of  Justice  for  Ontario  shall  continue  to 
,$l       consist  of  three  divisions,  to  be  called  The  Queen's  Bench  Divi- 
sion, The  Chancery  Division,  and  The  Common  Pleas  Division 
of  the  High  Court. 

f4c5      (4)  The  Queen's  Bench  Division  shall    during  the  reign  of  a 
/- vKing,  be  called  The  King's  Bench  Division,  and  during  the 
reign  of  a  Queen,  The  Queen's  Bench  Division. 

(5)  The  persons  hereafter  appointed  to  fill  the  places  of  the 
Chief  Justice  of  the  Queen's  Bench,  the  Chancellor  of  Ontario, 
and  the  Chief  Justice  of  the  Common  Pleas,  and  their  successors 

6    £   /~(V  respectively,  are  to  be  appointed  by  the  authority  mentioned 

in  The  British  North  America  Act  and  with  the  same  respec-  ^P;  Stat. 
tive  titles  as  heretofore. 

(6)  The  persons  to  be  appointed  Judges  of  the  High  Court 
shall  be  Barristers-at-Law  of  at  least  ten  years'  standing  at  the 
bar  of  Ontario. 

(7)  Save  as  in  this  Act  is  otherwise  expressly  provided,  all 
the  Judges  hereinbefore  mentioned,  and  their  successors,  shall 
have  in  all  respects  equal  power,  authority  and  judisdiction. 

(8)  The  Chief  Justice  of  the  Queen's  Bench  shall  be  the  Presi- 
dent of  the   Queen's  Bench  Division,  the   Chancellor  shall  be 
the  President  of  the  Chancery  Division,  and  the  Chief  Justice 
of  the  Common  Pleas  shall   be  the  President  of  the  Common 
Pleas  Division. 
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(9)  Besides  the  Chief  Justice  of   the  Queen's  Bench,  two 
Justices  of  the  High  Court  shall  be  attached  to  the  Queen's 
Bench  Division  ;  besides  the  Chancellor  of  Ontario,  subject  to 
section  4,  three  Justices  of  the  High  Court  shall  be  attached  to 
the  Chancery  Division  ;  and  besides  the  Chief  Justice  of  the 
Common   Pleas,  two  Justices  of   the   High   Court   shall    be 
attached  to  the  Common  Pleas  Division. 

(10)  The  President  of  the  said  High  Court  shall  be  that 
one  °f  the  Presidents  of   the  Queen's  Bench,  Chancery  and 
Common  Pleas  Divisions,  who  for  the  time  being,  is  first  in 
order  of  seniority. 

(11)  Upon   a   vacancy   happening   among   the  Judges,  the 
Judge  appointed  to  fill  the  vacancy  is  (subject  to  the  provi- 
sions of  this  Act,  and  to  any  rules  of  Court  which  may  be 
made   pursuant  thereto)  to  become  and  be  a  member  of  the 
same  Division  to  which  the  Judge  whose  place  has  become 
vacant  belonged. 

(12)  Nothing  in  this  Act  shall  prevent,  or  shall   be  con- 
strued  as  intended  to  prevent  the  transfer  of  any  Judge  of 
any  of  the  said  Divisions  from  one  to  another  of  the  said  Divi- 
sions.    58  V.  c.  12,  s.  3. 


Division. 


C    tf  i.^ 


Detachment  4.  —  (1)  One  of  the  four  Judges  of  the  Chancery  Division 
may'  w^n  n^s  consent,  be  detached  from  the  said  Division 
without  being  appointed  to  any  other  Division  of  the  said 
Court  or  ceasing  to  be  a  Judge  of  the  High  Court. 

(2)  In  case  of  a  vacancy  occurring   in  the    said   Chancery 
Division  without  a  Judge  thereof  having  been  detached  there- 
from the  Judge  to  be   appointed  to  the  High  Court  in  conse- 
quence of  the  vacancy  shall  not  be  attached  to  any  particular 
division  thereof. 

(3)  In  either  of  such  cases  each  of  the  Divisions  of  the  High 
Court  shall  thenceforward  have  the  same  number  of  Judges. 

(4)  The  Judge  so  detached  or  appointed  shall  continue  a  Judge 
of  the  High  Court,  and  shall  from  time  to  time  exercise  his  judi- 
cial functions  in  any  of  the  divisions  thereof.     58  V.  c.  12.  s.  4. 


Judgment  by 
Judge  who 

resigns  after 

case  heard. 


5.  Where  a  Judge  resigns  his  office,  and  any  case  which  has 
fui}y   heard  by  such  Judge,  either  alone  or  jointly  with 

•/  /  .  &   »  •          •     j 

other  Judges,  stands  tor  judgment,  he  may  give  judgment 
therein  as  if  he  were  still  a  Judge  of  the  Court;  and  any 
such  judgment  shall  be  of  the  same  force  and  validity  as  if  he 
were  still  such  Judge,  provided  that  such  judgment  of  the  Judge 
be  delivered  within  six  weeks  after  his  resignation.  58  V. 
c.  12,  s.  5. 


0.  The   Court  of  Appeal  for  Ontario,  at  present  existing 
*s  con^nue(i  under  that  name,  and  shall  consist  of  a  Chief 


Existing 

Aroeaf*     • 

tinued.  Justice,  to  be  called  the  Chief  Justice  of  Ontario,  and  four 
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other  Judges  to  be  called  Justices  of  Appeal  and  the  Judges 
of  the  High  Court,  shall  be  ex-offlcio  Judges  of  the  Court  of 
Appeal,  so  as  to  provide  for  the  casesmentioned  in  sections  12, 
13  and  14  of  this  Act.  58  V.  c.  12  s.  6  ;  60  V.  c.  13,  s.  1. 


T.  The  Chief  Justice  of  Ontario  and  the  Justices  of  Appeal 
may  be   selected   from  the  Judges  for  the  time  being,   or   the  the  Court  of 
retired  Judges  of  the  High  Court,  or  from  such  barristers  as  are  Appeal. 
eligible  to  be  appointed  Judges  of  that  Court.     58  Y.  c.  12,  s.  7. 

8.—  (1)  The  Chief  Justice  of  Ontario  shall  have  rank  and  ^Ceed8ence  of 
precedence  over  all  other  Judges  of  the  Courts  in  Ontario. 

(2)  The  Justices  of  Appeal,  the  Chief  Justice  of  the  Queen's 
'fo  3    Bench,  the  Chancellor  of  Ontario,  and  the  Chief  Justice  of  the 

r  ts  Common  Pleas  shall  have  rank  and  precedence  among  them- 
selves according  to  their  seniority  of  appointment  to  any  of 
the  said  offices. 

(3)  The  other  Judges  of  the  High  Court  shall  have  rank  and 
precedence  among  themselves  according  to  seniority  of  appoint- 
ment to  their  respective  offices.     58  V.  c.  12,  s.  8. 

9.  The  Chief  Justice  of  Ontario  and  the  Justices  of  Appeal  Jfhtehg  Q8^8 
may,  in  addition  to  their  duties  as  Judges  of  the  Court  of  Ap-  Of  Appeal 
peal,  preside  over  Courts  of  Assize  and  Nisi  Prius,  Oyer  and  Ter-  may  hold 
miner  and  General  Gaol  Delivery,  and  hold  sittings  of  the  High 
Court  of  Justice,  for  the  trial  of  civil   causes,    matters  and 
issues,  and  criminal  matters  or  proceedings  ;  and  every  such 
Justice  in  the   exercise  of  such   duties  shall   have  the  same 
rights,  powers  and  privileges  as  a  Judge  of  the  High  Court 
presiding  at  such  Court  or  Sittings.     58  V.  c.  12,  s.  9. 

1  0.  Upon  the  request  of  the  Judge  or  Judges  with  or  for  Provision  for 
whom  he  is  requested  to  sit  or  act,  it  shall  be  lawful  for  any  vacancy  ^n 
Judge  of  the  Court  of  Appeal,  or  any  retired  Judge  of  the  said  office  of  a 
Court,  or  of  the  High  Court,  who  may  consent  so  to  do,  to  sit    u  ge' 
and  act  as  a  Judge  of  the  said  High  Court,  or  to  perform  any 
other  official  or  ministerial  acts  for  or  on  behalf  of  any  Judge 
absent  from  illness  or  any  other  cause,  or  in  the  place  of  any 
Judge  whose  office  has  become  vacant,  or  as  an  additional  Judge 
of  any  Division;  and  while  so  sitting  and  acting,  any  such  Judge 
of  the  Court  of  Appeal  or  retired  Judge  shall  have  all  the  power 
and  authority  of  a  Judge  of  the  said  High  Court.    58  V.  c.  12, 
s.  10. 


/If 


APPEALS. 


.^  11. — (1)  Subject  to  sections  18  and  19  of  this  Act.  Quorum  of 

court  of  ap- 

(a)  Appeals   from  decisions    of    Divisional   Courts   and  pealt 

appeals    under    The    Controverted   Elections   Act,  Rev.  Stat. 
shall   be   heard  and  disposed  of  by  the  full  Court  c-  n- 
of  five  Judges. 
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Hearing  or 
re-arguing 
case  beforo 
five  judges. 


(b)  All  other  appeals,  including  appeals  from  the  judgment 
of  a  single  judge,  may  be  heard  and  disposed  of  by 
not  less  than  three  judges. 

(2)  Where  an  appeal  comes  before  a  court  of  three  Judges 
the  Court  instead  of  hearing  such  appeal,  or  giving  judgment 
thereon,  may  direct  the  case  to  be  heard  or  re-argued,  as  the 
case  may  be,  before  the  full  Court.  60  V.  c.  13,  s.  2. 


Divisional 
Courts  of 
Court  of 
Appeal. 


Quorum  may 


of 


the  High 
Court. 


Judges  of 
High  Court 
sitting  in 
Court  of  Ap- 
peal. 


—(1)  In  case  from  pressure  of  business,  or  other  cause, 
it  shall  at  any  time  seem  expedient  to  the  Lieutenant- Governor 
in  Council,  or  to  the  Judges  of  the  Supreme  Court,  or  a  majority 
of  them  (of  which  majority  two  Judges  of  the  Court  of  Appeal, 
including  the  Chief  Justice,  unless  absent  on  leave,  shall  form 
part),  the  Court  of  Appeal  may  sit  in  two  Divisions  either  at  the 
same  time  or  at  different  times  ;  and  in  such  case  and  to  enable 
two  Divisional  Courts  of  the  Court  of  Appeal  to  be  held,  the 
judges  of  the  Supreme  Court,  or  the  said  majority  of  them, 
shall  select  from  the  Judges  of  the  High  Court  a  Judge  or  two 
of  the  Judges  thereof  as  may  be  necessary  to  form,  with  the 
Justices  of  Appeal,  two  such  Divisional  Courts ;  and  every 
Judge  so  chosen  shall,  while  sitting  in  a  Divisional  Court  of 
the  Court  of  Appeal,  have  and  may  exercise  all  the  powers  and 
authority  of  a  Justice  of  Appeal. 

(2)  At  least  two  of  the  Justices  of  the  Court  of  Appeal  shall 
sit  in  such  Divisional  Court.     60  V.  c.  13,  s.  4. 

1 3.  In  case  of  there  being  a  vacancy  in  the  Court  of  Appeal 
or  in  case  from  illness  or  some  other  cause,  any  of  the  Judges 
of  the  said  Court  are  not  present  at  some  sitting  of  the  Court, 
or  in  case  any  of  the  said  Judges  are  under  some  legal  disquali- 
fication to  hear  an  appeal,  the  Judges  of  the  High  Court  shall 
choose  from  amongst  their  number  as  many  Judges  as  are 
necessary,  to  form  a  quorum ;  and  the  Judges  so  chosen  and 
acting  shall  have  authority  to  continue  to  hear  appeals  partly 
heard,  and  to  give  judgment  in  all  appeals  heard  before  them, 
notwithstanding  that   such   vacancy   may   in   the   meantime 
have  been  filled  up,  or  that  the  Judge  who  was  absent  may 
have  resumed  his  duties.     58  V.  c.  12,  s.  13  ;  60  V.  c.  13,  s.  5. 

1 4.  In  case  of  a  Judge  or  Judges  not  having  been  chosen  by  the 
Judges  of  the  Supreme  Court,  as  mentioned  hereinbefore  in  this 
Act,  or  in  case  of  the  Judge  or  Judges  chosen  not  being  available, 
the  senior  of  the  Presidents  of  the  Divisions  of  the  High  Court 
shall  sit  in  the  Court  of  Appeal  where  one  Judge  only  is  needed 
from  the  High  Court,  the  two  senior  Presidents  where  two  are 
needed.    Any  other  Judge  of  the  High  Court  may  sit  in  the  place 
of  one  of  the  Presidents  by  arrangement  between  such  other 
Judge  and  the  President  whose  duty  it  is  to  sit  as  aforesaid.  58  V. 
c.  12,s.l4;  c.  13,s.4;  59  V.  c.  18,  Sched.(2);  60  V.  c.  13,  s.  6. 
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1 5.  Where  a  Judge  of  the  High  Court  is  selected  or  it  Duty  in  Court 
becomes  his  duty,  under  this  Act,  to  sit  in  the  Court  of  Appeal,  ^^reced0 
the  business  of  the  Court  of  Appeal  shall  thenceforward  have  ence  over 
precedence  of  all  other  judicial  duty  of  such  Judge.  58  V.  c.  12,  Sj^16-1-  work  of 
s.  15  ;  c.  13,  s.  5.  judge.  ° 

10.  Judges  of  the  High  Court  to  whom  at  any  time  shall  Judges  select- 
fall  the  duty  of  sitting:  in  the  Court  of  Appeal,  or  in  a  Divisional  ^  to  sit  in 

\  JoiirT  Or  -A_T3" 

Court  thereof,  shall  continue  to  be  the  Judges  to  perform  such  peai  untii 
duty  until  a  selection,  or  new  selection  (as  the  case  may  be),  other  selection 
shall  be  made  by  a  majority  of  the  Judges  of  the  Supreme  n 
Court.     58  V.  c.  12,  s.  16 ;  c.  13,  s.  7. 

1 T.  No  Judge  against  whose  judgment  an  appeal  is  brought,  judge  ap- 
or  who  took  part  in  the  trial  of  the  cause  or  matter,  or  in  the  pealed  from 
hearing  in  the  Court  below,  shall  sit  or  take  part  in  the  hear- 
ing of  or  adjudication  upon  the  proceedings  in  the  Court  of 
Appeal.     59  Y.  c.  18,  Sched.  part  of  (3). 

18.  Where  a  Judge  has  heard  a  case  in  the  Court  of  Appeal  Reading 
and  is  not  present  at  the  time  of  the  judgment  of  the  Court  Judgment  of 

,     ;          ,,.  ,,.  ...          .,  JSi  i  i_  absent  Judge. 

being  delivered,  his  written  judgment  may  be  read  by  one  of 
the  other  Judges  of  the  Court,  and  shall  have  the  same  effect 
as  if  he  were  present.  59  V.  c.  18,  Sched.  part  of  (3). 

1 9.  In  case,  after  a  cause  or  matter  in  the  Court  of  Appeal  in  certain 
has  been  heard  and  stands  for  judgment,  one  of  the  Judges  by  cases  iud&- 
whom  the  appeal  was  heard  is  transferred  to  the  Supreme  ^vennotwith- 
Court  of  Canada  or  resigns  his  office,  or  is  absent  from  illness  standing  a 

or  other  cause,  or  dies,  the  remaining  Judges,  if  unanimous  in  occurs!7 

their  decision,  may  give  judgment  as  if  such  Judge  were  still  a  /  ^  -  •**-  & 

Judge  of  the  Court  of  Appeal,  and  were  present  and  taking 

part  in  the  said  judgment.     59  V.  c,  18,  Sched.  part  of  (3).  /cr~ 

20.  In  the  absence  of  the  Chief  Justice  of  Ontario,  the  Judge  Presiding 
entitled  to  precedence  over  the  other  Judges  present  shall  pre-  Judge  in 

•  i          coTr         TO         1*7  absence  of 

side.     58  V.  c.  12,  s.  17.  chief  Justice. 


.  The  Court  of  Appeal  shall,  subject  to  the  provisions  of  Sittings  of 
section  62  of  this  Act,  hold  its  sittings  at  the  City  of  Toronto 
at  such  times  and  for  such  periods  as  the  acting  Judges  thereof 
for  the  time  being,  or  a  majority  of  them,  may  deem  necessary 
or  convenient  for  the  speedy  despatch  of  business.  58  V.  c.  12, 
s.  18. 

OATH  OF  JUSTICES. 

22.  The  oath  to  be  taken  by  the  Judges  to  be  hereafter  Oath  of  office, 
appointed  shall  be  the  following : 

"  I  do  solemnly  and  sincerely  promise  and  swear,  that  I  will  duly  and 
faithfully,  and  to  the  best  of  my  skill  and  knowledge,  execute  the  powers 
and  trusts  reposed  in  me  as  ;  so  help  me  God." 

58  V.  c.  12,  s.  19. 
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The  oath  is  to  be  administered  to  the  Chief  Justices  and 
the  Chancellor  by  the  Lieutenant-Governor  in  Council,  and  to 
the  Justices  of  the  High  Court,  other  than  the  Chief  Justices, 
in  presence  of  the  President  of  the  High  Court  ;  and  to  the 
Justices  of  the  Court  of  Appeal  in  open  Court  by  the  Chief 
Justice  of  Ontario,  unless  the  Lieutenant-Governor  in  any  01 
such  cases  shall  otherwise  direct.  58  V.  c.  12,  s.  20. 

SEALS  OF  THE  COURT  OF  APPEAL  AND  OF  THE  HIGH  COURT. 

Seals  of  Court  *J4.  The  seals  heretofore,  from  time  to  time,  in  use  in  and 
HighPCourt.n  f°r  the  Court  of  Appeal  and  the  High  Court,  shall  be  deemed 
to  have  been  the  proper  seals  of  the  said  Courts  respectively, 
and  shall  so  continue  until  another  seal  is  authorized  by  the 
Lieutenant-Governor  in  Council  for  either  of  the  said  Courts  ; 
and  any  seal  so  authorized  may  be  afterwards  changed  by  the 
Lieutenant-Governor  in  Council  ;  and  the  seal  from  time  to 
so  authorized  shall  be  the  seal  of  the  Court  for  which  it  is 
authorized  and  by  which  its  proceedings  shall  be  certified  and 
authenticated.  44  V.  c.  5,  s.  8  ;  59  V.  c.  18,  s.  9. 


JURISDICTION   OF   HIGH   COURT. 


71 


ffirhdCourt  °f  ^  The  Hi?h  Pourt  sha11  be  a  Superior  Court  of  Record  of 
original  jurisdiction,  and  shall,  subject  as  in  this  Act  men- 
tioned, possess  all  such  powers  and  authorities,  as  by  the  law 
of  England,  are  incident  to  a  Superior  Court  of  civil  and 
criminal  jurisdiction;  and  shall  have,  use  and  exercise  all  the 
rights,  incidents  and  privileges  of  a  Court  of  Record,  and  all 

/  /  3  £  other  rights,  incidents  and  privileges  as  fully  to  all  intents  and 
purposes  as  the  same  were  on  the  5th  day  of  December,  1859, 
used,  exercised  and  enjoyed  by  any  of  Her  Majesty's  Superior 
Courts  of  Common  Law  at  Westminster  in  England,  and  may 

(f  f(  and  shall  hold  plea  in  all  and  all  manner  of  actions  and  causes 

1  *//  as  we^  criminal  as  civil,  and  may  and  shall  proceed  in  such 
actions  and  causes  by  such  process  and  course  as  are  provided 
by  law,  and  as  shall  tend  with  justice  and  despatch  to  deter- 
mine the  same  ;  and  may  and  shall  hear  and  determine  all 
issues  of,  law  and  may  and  shall  also  hear  and  (with  or  with- 
out a  jury,  as  provided  by  law)  determine  all  issues  of  fact  that 
may  be  joined  in  any  such  action  or  cause,  and  judgment 
thereon  give,  and  execution  thereof  award  in  as  full  and  ample 
a  manner  as  might,  at  the  said  date,  be  done  in  Her  Majesty's 
Courts  of  Queen's  Bench,  Common  Bench,  or,  in  matters  which 
regard  the  Queen's  revenue  (including  the  condemnation  of 
contraband  or  smuggled  goods),  by  the  Court  of  Exchequer  in 
England.  58  V.  c.  12,  s.  21. 

Equitable  86.  The  High  Court  shall  also,  subject  as  in  this  Act  men- 

jurisdiction  tioned,  have  the  like  jurisdiction  and  powers  as  by  the  laws  of 
,,  /,  Si  England  were  on  the  4th  day  of  March,  1837,  possessed  by  the 

Court  of  Chancery  in  England,  in  respect  of  the  matters  here- 

inafter enumerated,  that  is  to  say  : 
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1.  In  all  cases  of  fraud  and  accident : 

2.  In  all  matters  relating  to  trusts,  executors  and  adminis-  - 
trators,  copartnership  and  account,  mortgages,  awards,  dower, 

infants,  idiots,  lunatics  and  their  estates ;  'a/£ 

3    To  stay  waste  ; 

4.  To  compel^the  specific  performance  of  agreements  ;  3.  f  O~rfl>.  $-*r-f 

5.  To  compel  the  discovery  of  concealed  papers  or  evidence, 
or  such  as  may  be  wrongfully  withheld  from  the  party  claim- 
ing the  benefit  of  the  same  ; 

6.  To  prevent  multiplicity  of  suits ;  ^^ ^ "Vei£*< 

7.  To  decree  the  issue  of  Letters  Patent  from  the  Crown  to 
rightful  claimants  ; 

8.  To  repeal  and  avoid  Letters  Patent  issued  erroneously  or 
by  mistake,  or  improvidently.  or  through  fraud.     58  V.  c.  12, 
s.  22. 


The  rules  of  decision  in  the  said  matters  in  the  last  Rules  of  deci- 
preceding  section  mentioned  shall,  except  where  otherwise  pro- S1 
vided,  be  the   same  as  governed  the  Court  of  Chancery  in 
England,  in  like  cases,  on  the  4th  day  of  March,  1837.     58  V. 
c.  12,  s.  23. 

28.  The  High  Court  shall  have  the  like  jurisdiction  and  Jurisdiction 
power  as  the  Court  of  Chancery  in  England  possessed  on  the 

10th  day  of  June,  1857,  as  a  Court  of  Equity  to  administer  adequate 
justice  in  all  cases  in  which  there  existed  no  adequate  remedy  remedyatlaw 
at  law.     58  V.  c.  12,  s.  24. 

29.  The  High  Court  shall  have  the  like  equitable  jurisdiction  Jurisdiction 
in  matters  of  revenue  as  the  Court  of  Exchequer  in  England  revenue6™  °f 
possessed  on  the  18th  day  of  March,  1865.     58  V.  c.  12,  s.  25, 


30.  The  High  Court  shall  have  power  to  relieve  against  a  Relief  against 
forfeiture  for  breach  of  a  covenant  or  condition  in  any  lease  to  f 


cove- 


insure  against  loss  or  damage  by  fire,  where  no  loss  or  damage  pant  to  insure 
by  fire  has  happened,  and  the  breach  has,  in  the  opinion  of  the  Sset^imp. 
Court,  been  committed  through  accident  or  mistake,  or  other-  Act,  22-23  V. 
wise  without  fraud  or  gross  negligence,  and  there  is  an  insur-  c'  3!?'^  £  ^ 
ance  on  foot  at  the  time  of  the  application  to  the  Court  in  con- 
formity with  the  covenant  to  insure,  upon  such  terms  as  to  the 
Court  may  seem  fit.     58  V.  c.  12,  s.  26. 

3 1 .  The  Court,  where  relief  is  granted,  shall  direct  a  record  When  relief  is 
of  such  relief  having  been  granted  to  be  made  by  indorsement  SSJeto'b^re- 
on  the  lease  or  otherwise.     58  V.  c.  12,  s.  27.  corded.   Imp. 

Act,  22-23  V. 
c   35  s  6 

32.  The  preceding  two  sections  shall  be  applicable  in  the  TO  ^hat ' 

case  of  leases  for  a  term  of  years  absolute,  or  determinable  on  leases  preced- 
ing provisions 
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23Iy>' 
c.  35,  s.  9. 
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Jurisdiction 
in  partition. 


Rev.  Stat. 
c.  123. 


*7 


/. 


a  life  or  lives  or  otherwise,  and  also  in  the  case  of  a  lease  for 
the  life  of  the  lessee  or  the  life  or  lives  of  any  other  person  or 
persons.  58  V.  c.  12,  s.  28. 

33.  In  any  action  or  proceeding  in  the  High  Court  for  par- 
tition or  sale  of  the  estate  of  joint  tenants,  tenants  in  common 
or  co-partners,  where  any  of  the   persons  interested  in  the 
lands  whereof  partition  or  sale  is  sought  are  itnknown  to  the 
plaintiff,  or  have  not  been  heard  of  for  three  years  or  upwards, 
the  Court  shall  have  the  same  jurisdiction  that,  in  proceedings 
under  The  Partition  Act,  it  possesses  for  the  purpose  of  bind- 
ing the  interests  of  such  persons  and  dealing  with  the  estate 
of  such  of  them  as  by  reason  of  long  continued  absence  may 
reasonably  be  believed  to  be  dead  ;  and  the  like  proceedings  may 
be  taken  in  such  action  or  proceeding  for  the  said  purposes  as 
might  be  taken  upon  a  petition  under  the  said  Act ;  and  every 
deed  or  vesting  order  made  in  any  such  action  or  proceeding 
shall  have  the  same  effect  as  a  deed  or  vesting  order  made  in 
proceedings  under  the  said  Act.     58  V.  c.  T2,  s.  29. 

34.  The  High  Court  shall  have  jurisdiction  to  grant  ali- 
mony to  any  wife  who  would  be  entitled  to  alimony  by  the 
law  of  England,  or  to  any  wife  who  would  be  entitled  by  the 
law  of  England  to  a  divorce  and  to  alimony  as  incident  thereto, 
or  to  any  wife  whose  husband  lives  separate  from  her  without 
any  sufficient  cause  and  under  circumstances    which  would 
entitle  her,  by  the  law  of  England,  to  a  decree  for  restitution 
of  conjugal  rights ;  and  alimony  when  granted  shall  continue 
until  the  further  order  of  the  Court.     58  V.  c.  12,  s.  30. 

Judgment  for  35.  An  order  or  judgment  for  alimony  may  be  registered 
be^e^stered  ^  anv  Registry  Office  in  Ontario,  and  the  registration  shall,  so 
long  as  the  order  or  judgment  registered  remains  in  force,  bind 
the  estate  and  interest  of  every  description  which  the  defendant 
has  in  any  lands  in  the  County  or  Counties  where  the  registra- 
tion is  made,  and  operate  thereon  in  the  same  manner  and 
with  the  same  effect  as  the  registration  of  a  charge  by  the 
defendant  of  a  life  annuity  on  his  lands.  58  V.  c.  12,  s.  31. 


Jurisdiction 
in  alimony. 


lands. 


Vesting  order, 


effect  of. 


every  p.a.sp.  in 


Crmrt  has  authority  to  orjer 


the  execution  of  a  deed,  conveyance,  transfer  or  assignment  of 
any  property,  real  or  person  alr  the  Court  may  by  order  vest 
such  real  or  personal  estate  in  such  person  or  persons,  and  in 
such  manner,  and  for  such  estates,  as  would  be  done  by  any 
such  deed,  conveyance,  assignment  or  transfer  if  executed  ;  and 
thereupon  the  order  shall  have  the  same  effect  as  if  the  legal 
or  other  estate  or  interest  in  the  property  had  been  actually 
conveyed,  by  deed  or  otherwise,  for  the  same  estate  or  interest, 
to  the  person  in  whom  the  same  is  so  ordered  to  be  vested,  or 
in  the  case  of  a  chose  in  action,  as  if  such  chose  in  action  had 
been  actually  assigned  to  such  last-mentioned  person.  58  V. 
c.  12,  s.  32. 
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3T.   The   High    Court    shall    have   the    same  jurisdiction  Jurisdiction  of 
as  the  Court  of  Chancery  in  England  had  on  the  eighteenth  ^^o*^ 
day  of  March,  1865,  in  regard  to  enabling  infants,  with  the  settlement  ot 
approbation  of  the  Court,  to  make  binding  settlements  of  their  f^nts  °and 
real  and  personal  estate  on  marriage  ;  and  in  regard  to  ques-  special  'case?. 
tions  submitted  for  the  opinion  of  the  Court  in  the  form  of 
special  cases  on  the  part  of  such  persons,  as  may  by  themselves, 
their  committees  or  guardians,  or  otherwise,  concur  therein. 
58  V.  c.  12,  s.  33  (1). 

38.  The   High   Court  shall  have  jurisdiction   to   try   the  The  Court 
validity  of  last  wills  and  testaments,  whether  the  same  respect  JJSidit  y  of  6 
real  or  personal  estate,  and  whether  probate  of  the  will  has  wills. 
been  granted  or  not,  and  to  pronounce  such  wills  and  testa- 
ments to  be  void  for  fraud  and  undue  influence  or  otherwise, 
in  the  same  manner  and  to  the  same  extent  as  the  Court  has 
jurisdiction  to  try  the  validity  of  deeds  and  other  instruments. 
58  V.  c.  12,  s.  34. 


39.  —  (1)  The  High  Court  may  remove  an  executor  or  ad-     .  . 

•    •  j.  J.T_  j  T-  /-i  HlSn  Court 

mmistrator  upon  the  same  grounds  as  such  Court  may  remove  as  to  removal 
any  other  trustee,  and  may  appoint  some  other  proper  person  of  executor  or 

,  ,    •      iv         i  f  J.T_  i  j      •    •    .       i       administrator. 

or  persons  to  act  in  the  place  ol  the  executor  or  administrator 
so  removed. 

(2)  The  order  may  be  made  upon  the  application  of  any 
executor  or  administrator  desiring  to   be   relieved  from  the 
duties  of  the  office,  or  of  any  executor  or  administrator  com- 
plaining of  the  conduct  of  a  co-executor  or  co-administrator, 
or  of  any  person  interested  in  the  estate  of  the  deceased. 

(3)  Subject  to  any  rules  to  be  made  under  this  Act  the 
practice  in  force  for  the  removal  of  any  other  trustee  shall  be 
applicable  to  proceedings  to  be  taken  in  the  High  Court  under 
this  section. 

(4)  Where  the  executor  or  administrator  removed  is  not  a 
sole  executor  or  administrator  the  Court  need  not,  unless  it 
sees  fit,  appoint  any  person  to  act  in  the  room  of  the  person 
removed,  and  if  no  such  appointment  is  made  the  rights  and 
estate  of  the  executor  or  administrator  removed  shall  pass  to 
the  remaining  executor  or  administrator  as  if  the  person  so 
removed  had  died. 

(5)  The  executor  of  any  person  appointed  an  executor  under  Executor  of 
this  section  shall  not  by  virtue  of  such  executorship  be  an  exe-  an  executor- 
cutor   of    the    estate  of  which   his  testator    was    appointed 
executor  under  this  section,  whether  such  person  acted  alone 

or  was  the  last  survivor  of  several  executors. 

(6)  A  certified  copy  of  the  order  of  removal   shall  be  filed  Order  for 
with  the  Surrogate  Clerk  and  another  copy  with  the  Registrar  removal- 
of  the   Surrogate  Court  by  which  probate  or  administration 

was  granted,  and  such  officers  shall,  at  or  upon  the  entry  of  the 
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grant  in  the  registers  in  their  respective  offices,  make  in  red 
ink  a  short  note  giving  the  date  and  effect  of  the  order,  and 
shall  also  make  a  reference  thereto  in  the  index  of  the  register 
at  the  place  where  such  grant  is  indexed.  59  V.  c.  18,  s.  4. 


Jurisdiction.        4O.  The  High  Court  shall  also  have  jurisdiction — 


1.  In  matters  testamentary  as  provided  in  sections  33  to  35 
inclusive  of  The  Surrogate  Courts  Act. 

2.  On  any  appeal   from  the  judgment  or  decision  of  the 
Commissioners  under  The  Act  to  Prevent  Trespasses  to  Public 
Lands,  as  provided  in  the  said  Act. 

3.  In  respect  of  lunatics  and  infants  and  their  property  and 
estates,  as  provided   by  The  Act  respecting  Lunatics  and  The 
Act  respecting  Infants. 

4.  In  respect  of  guardians  and  trustees,  as  provided  by  The 
Act  respecting  Infants. 

5.  In  respect  of  partition  and  sale  of  real  estate  as  provided 
in  The  Partition  Act.     58  V.  c.  12,  s.  35. 

6.  In  respect  of  leases  and  sales  of  settled  estates,  as  pro- 
vided in  The  Settled  Estates  Act    58  V.  c.  20,  s.  2  (5). 

41.  The  High  Court  shall  have,  generally,  all  the  jurisdic- 
tion which,  prior  to  the  22nd  day  of  August,  1881,  was  vested 
in,  or  capable  of  being  exercised  by,  the  Court  of  Queen's 
Bench,  Court  of  Chancery,  Court  of  Common  Pleas,  and  Courts 
of  Assize,  Oyer  and  Terminer,  and  Gaol  Delivery  (whether 
created  by  Commission  or  otherwise)  and  the  High  Court  shall 
be  deemed  to  be  and  shall  be  a  continuation  of  the  said  Courts 
respectively  (subject  to  the  provisions  of  this  Act)  under  the 
said  name  of  "  The  High  Court  of  Justice  for  Ontario."  58  V. 
c.  12,  s.  36. 

Existing  juris-  42.  The  jurisdiction  of  the  High  Court  shall  include  (sub- 
ject to  the  exceptions  hereinafter  contained)  the  jurisdiction 
which  at  the  commencement  of  this  Act,  was  vested  in  or 
capable  of  being  exercised  by  the  Judges  of  the  said  Courts 
respectively,  sitting  in  Court  or  Chambers,  or  elsewhere,  when 
acting  as  Judges  in  pursuance  of  any  statute  or  law  ;  and  all 
powers  given  to  any  such  Court,  or  to  any  such  Judges,  by 
any  statute  ;  and  also  all  ministerial  powers,  duties  and 
authorities,  incident  to  any  and  every  part  of  the  jurisdiction. 
58  V.  c.  12,  s.  37. 


In  matters 
testamentary 
Rev.  Stat. 
c.  59. 

Appeals 
against  judg- 
ment of  com- 
missioners 
under  Rev. 
Stat.  c.  33. 
Lunatics  and 
infants . 
Rev.  Stats. 
cc.  65  and  168. 

Testamentary 
guardians. 
Rev.  Stat. 
c.  168. 
Partition. 
Rev.  Stat. 
c.  123. 

Settled 
Estates. 
Rev.  Stat. 
c.  71. 
General 
jurisdiction. 


diction  of 
Judges  con- 
tinued. 


Rights  and 


43.  Every  Judge  of  the  High  Court  shall  have,  use  and 
exercise  all  the  rights,  incidents  and  privileges  of  a  Judge  of  a 
Court  of  Record  and  all  other  rights,  incidents  and  privileges 
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as  fully  to  all  intents  and  purposes  as  the  same  were,  prior  to 
the  fifth  day  of  December,  1859,  used,  exercised  or  enjoyed  by 
any  of  the  Judges  of  any  of  Her  Majesty's  Superior  Courts  of 
Common  Law  at  Westminster.  58  V.  c.  12,  s.  '38. 

44.  The  Judges  of  the   High  Court  shall,  in  rotation  or  A  Judge  to  bit 
otherwise,  as  they  may  agree  among  themselves,  sit  in  Cham-  m  Chambers- 
bers  or  elsewhere,  and  there  transact  any  such  business  as  may     /  g  (P sf~  // 
be  transacted  by  a  single  Judge  out  of  Court,  whether  such 

business  be  in  the  Division  of  the  High  Court  to  which  such 
Judge  is  attached  or  in  another  Division,  subject  to  the  right 
of  appeal  as  provided  in  this  Act  and  the  Rules  from  time  to 
time  in  force.  58  V.  c.  12,  s.  39. 

45.  Any  person  sitting  or  acting  as  Judge  at  any  Assizes  Anyone  while 
or  sittings  of  the  High  Court  for  the  trial  of  causes,  matters,  judge  of  As- 
and  issues,  in  the  City  of  Toronto,  may,  while  so  sitting  orsizesinT°- 
acting  as  such  Judge,  or  while  the  Assizes  or  sittings  last,  act  ^JudgJTm*01 
as  a  Judge  in  Chambers  in  all  matters  as  if  he  were  a  Judge  Chambers. 
of  the  High  Court.     58  V.  c.  12,  s.  40. 

46.  Any  person  acting  as  a  Judge  at  any  Assizes  or  sittings  Anyone  sit- 
of  the  High  Court  for  the  trial  of  causes,  matters  and  issues,  o^lsTize^iy 
may,  in  and  for  the  County  in  which  he  is  acting,  and  while  during  sit- 
the  sittings  of  the  said  Court  last,  act  as  a  Judge  in  Chambers  jufge^n  aS 
in  all  matters  entered  for  trial  before  him,  as  if  he  were  a  Chambers. 
Judge  of  the  High  Court.     58  V.  c.  12,  s.  41. 

4T.  The  several  jurisdictions  vested  in  the  said  High  Court,  Jurisdiction 
shall  not  be  exercised  except  in  the  name  of  the  said  High  to  b?  .exer" 

r\  •  i    j    v      XL  •       A    j.  , i  •      *°  i  clsed m  name 

Court  as  provided  by  this  Act,  save  as  otherwise  m  this  Act  of  High  Court, 
provided.     58  V.  c.  12,  s.  42. 

48.  The  jurisdiction  of  the  High  Court  of  Justice  and  the  Jurisdiction 
Court  of  Appeal,  respectively,  shall  be   exercised   (so  far  as  cised  accord  - 
regards  procedure  and  practice)  in  the  manner  provided  by  ing  to  rules 
this  Act,  or  by  Rules  and  Orders  of  Court  now  in  force  or  to  be  of  Court> 
made  pursuant  to  this  Act ;  and  where  no  special  provisions 

are  contained  in  this  Act  or  in  any  such  Rules  or  Orders  with 
reference  thereto,  it  shall  be  exercised  as  nearly  as  may  be  in 
the  same  manner  as  prior  to  the  22nd  day  of  August,  1881. 
58  V.  c.  12,  s.  43. 

JURISDICTION   OF   THE   COURT  OF  APPEAL. 

49.  TheOourt  of  Appeal    shall^be  a  Superior  Court  of  Jurisdiction 
Record,  emosh  all   have    appellate  jurisdiction   in    civil  and  °vf  Cou? f  of 

i  i  •         •    •  i  ill  i     i  ..,.,.  ,  Appeal. 

criminal  cases;  andm^eivil  cases  sMll  hav§  jun section xand 
power  to  bear  ana  detemiine  (appears  from  ^i»y  juogmenthor 
orderisave^s  hereinafter  meiKJoned^pf  the  Mi^h  Coqrt,  or  ipf 
any  Jq  lo^s  mere  >&  subjeteb  to  me  provisions  6f  this  Mjt,  ami 
to  such'Rules  and  Oilers  oJB  Court  for  regulating  the  ternis  ami! 
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conditions  on' ^vhich  Appeals  shalt  be  allowed;  as  are  now  in 


force  or  may  be^fnade  pursuant  tb4}iis  Act.     58  V.  c.  12,  s.  44. 

Additional  5O.  The  Court  of  Appeal  shall  also  have  jurisdiction  as 

jurisdiction.     provided  by  The  Ontario  Voters'  Lists  Act,  The  Ontario  Elec- 
cce^'  9 and  11  ^on  Act  and  The  Ontario  Controverted  Elections  Act.     58  V. 
'  c.  12,  s.  45. 

May  quash          5 1 .  The  Court  of  Appeal  shall  have  power  to  quash  pro- 
when.60  ceedings  in  cases  brought  before  it,  in  which  appeal  does  not 

lie,  or  where  such  proceedings  are  taken  against  good  faith. 

58  V.  c.  12,  s.  46. 


To  make 
whatever 


HISLV 

required. 


Powers  of 
Court  ot 
Appeal. 


Power  of  a 
single  Judge 
in  Court  of 
Appeal. 


On  an  appeal 
Court  of  Ap- 
peal to  have 
all  powers  of 
High  Court. 


Jurisdiction 
subject  to 
rules,  etc. 


52.  The  Court  of  Appeal  shall  have  power  to  dismiss  an 
appeal,  or  give  any  judgment  and  make  any  decree  or  order 
which  ought  to  have  been  made,  and  to  direct  the  issue  of  any 
process,  or  the  taking  of  any  proceedings  in  the  Court  below, 
or  to  award  restitution  and  payment  of  costs,  or  to  make  such 
further  or  other  order  as  the  case  may  require.     58  V.  c.  12, 
s.  47. 

53.  The  powers  of  the  Court  of  Appeal  may  be  exercised, 
notwithstanding  that  the  appeal  is  brought  against  part  only 
of  the  judgment  of  the  Court  below ;  and  may  be  exercised 
in  favor  of  all  or  any  of  the  respondents  or  parties,  although 
such  respondents  or  parties  may  not  have  appealed  from,  or 
complained  of  the  judgment.     58  V.  c.  12,  s.  48. 

54.  In  any  cause  or  matter  pending  before  the  Court  of 
Appeal  any  direction    incidental  thereto,  not   involving   the 
decision  of  the  appeal,  may  be  given  by  a  single  Judge  of  the 
Court  of  Appeal ;  and  a  single  Judge  of  the  Court  of  Appeal 
may  at  any  time  during  vacation  make  any  interim  order  to 
prevent  prejudice  to  the  claims  of  any   parties  pending  an 
appeal,  as  he  may  think  fit ;  but  every  such  order  made  by  a 
single  Judge  may  be  discharged  or  varied  by  the  Court  of 
Appeal  or  a  Divisional  Court  thereof.     58  V.  c.  12,  s.  49. 

55.  For  all  the  purposes  of  and  incidental  to  the  hearing 
and  determination  of  any  such  appeal,  and  the  amendment, 
execution,  and  enforcement  of  any  judgment  or  order  made  on 
such  appeal,  and  for  the  purpose  of  every  other  authority 
given  to  the  Court  of  Appeal  by  this  Act,  the  said  Court  of 
Appeal  shall  have  all  the  power,  authority  and  jurisdiction  by 
this  Act  vested  in  the  High  Court.     58  V.  c.  12,  s.  50. 

50.  The  jurisdiction  and  power  of  the  Court  of  Appeal,  in 
respect  of  the  said  matters  and  all  others,  shall  be  and  are 
subject  to  the  provisions  of  this  Act,  and  to  such  Rules  and 
Orders  of  Court  for  regulating  the  terras  and  conditions  on 
which  such  appeals  shall  be  allowed  as  are  now  in  force  or  as 
may  be  made  pursuant  to  this  Act.  58  V.  c.  12,  s.  51. 
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RULES    OF  LAW. 

5T.  In  every  civil  cause  or  matter  commenced  in  the  High  Law  and 
Court  of  Justice,  law  and  equity  shall  be  administered  by  the  concu^rentfy 
High  Court  and  the  Court  of  Appeal  respectively  according  to  administered, 
the  rules  following : 

1.  If  any  plaintiff  or  petitioner  claims  to  be  entitled  to  Equitable 

any  equitable  estate  or  right,  or  to  relief  upon  any  r 
equitable  ground  against  any  deed,  instrument  or 
contract,  or  against  any  right,  title  or  claim  what- 
°3  soever  asserted  by  any  defendant  or  respondent  in 
such  cause  or  matter,  or  to  any  relief  founded  upon 
a  legal  right  which  heretofore  could  only  have  been 
given  by  a  Court  of  Equity,  the  said  Courts  respect- 
ively, and  every  Judge  thereof  shall  give  to  such 
plaintiff  or  petitioner  such  and  the  same  relief  as 
ought  to  have  been  given  by  the  Court  of  Chancery 
in  a  suit  or  proceedings  for  the  same  or  the  like 
purposes  properly  instituted  before  the  passing  of 
The  Ontario  Judicature  Act,  1881.  44  v.  c.  5, 

2.  The  High  Court  shall  have  jurisdiction  to  entertain  an  jurisdiction 

action   at    the   instance    of  either  the   Attorney-  *s  to  validity 

General  for  the  Dominion,  or  the  Attorney- General  sta?ute.m 

of  this  Province  for  a  declaration  as  to  the  validity 

of  any  statute,  or  any  provision  in  any  statute  of 

this  Legislature,  though  no  further  relief  should  be 

prayed  or  sought ;  and  the  action  shall  be  deemed 

sufficiently  constituted  if  the  two  officers  aforesaid 

are  parties  thereto.     A  judgment  in  the  action  shall 

be   appealable  like   other  judgments  of   the   said 

court. 

3.  Subject   to  appeal  as   in  other  cases,  the    High   Court  Relief  against 

shall   have    power   to  relieve  against  all  penalties  pel 
&,  &  3  >"    and   forfeitures,   and   in   granting   such   relief   to 
impose  such  terms  as  to  costs,  expenses,  damages, 
compensation  and  all  other  matters  as  the  Court 
thinks  fit. 

4.  No  appointment,  which    after  the   25th  day  of  March,  Appointment 

1886,  is  made  in  exercise  of  a  power  to  appoint  any  under  P°wer- 
property,  real  or  personal,  among  several  objects, 
shall  be  adjudged  to  be  invalid  on  the  ground 
that  any  object  of  the  power  has  been  altogether 
excluded,  and  an  appointment  shall  be  valid  and 
effectual  notwithstanding  that  one  or  more  of  the 
objects  shall  not  thereby  or  in  default  of  appoint- 
ment take  a  share  or  shares  of  the  property  which 
is  subject  to  the  power. 

But  nothing  in  this   subsection   shall  prejudice  or  affect 
any  provision  in  any  deed,  will  or  other  instrument 
creating  a  power,  which   shall  declare  the  amount 
M 
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or  the  share  or  shares  from  which  no  object  of  the 
power  shall  be  excluded,  or  shall  declare  some  one 
or  more  object  or  objects  of  the  power  who  shall 
not  be  excluded. 

Declaratory  5.  No  action  or  proceeding  shall  be  open  to  objection  on 

andgorders.  tne  ground  that  a  merely  declaratory  judgment  or 

C^'A  order  is  sought  thereby,  and  the  Court  may  make 

binding  declarations  of  right,  whether  any  conse- 
Gf  o  &  i  ^  quential  relief  is  or  could  be  claimed  or  not. 

Equitable  6.  If  any  defendant  claims   to   be    entitled  to  any  equit- 

defences.  ^^  estate  or  right,  or  to  relief  upon  any  equitable 

ground  against  any  deed,  instrument  or  contract, 
or  against  any  right,  title  or  claim  asserted  by  any 
plaintiff  or  petitioner  in  such  cause  or  matter,  or 
alleges  any  ground  of  equitable  defence  to  any  claim 
of  the  plaintiff  or  petitioner  in  such  cause  or  matter, 
the  said  Courts  respectively,  and  every  Judge 
thereof,  shall  give  to  every  equitable  estate,  right 
or  ground  of  relief  so  claimed,  and  to  every  equit- 
able defence  so  alleged,  such  and  the  same  effect, 
by  way  of  defence  against  the  claim  of  such  plain- 
tiff or  petitioner,  as  the  Court  of  Chancery  ought 
to  have  given  if  the  same  or  the  like  matters  had 
been  relied  on  by  way  of  defence  in  any  suit  or 
proceedings  instituted  in  that  Court  for  the  same 
44V.  c.  5.  or  the  like  purposes  before  the  passing  of  The 

Ontario  Judicature  Act,  1881. 

Relief  which  *jm  The  said  Courts  respectively,  and  every  Judge  thereof, 

granted  to  shall  also  have  power  to  grant  to  any  defendant 

defendants.  in   respect   of   any  equitable   estate   or    right  or 

/2  /n  other  matter  of  equity,  and    also  in  respect  of  any 

/  £  legal  estate,  right  or  title  claimed   or  asserted  by 

him,  all  such  relief  against  any  plaintiff  or 
petitioner  as  such  defendant  shall  have  properly 
claimed  by  his  pleading,  and  as  the  said  Courts 
respectively,  or  any  Judge  thereof,  might  have 
granted  in  any  suit  instituted  for  that  purpose 
by  the  same  defendant  against  the  same  plaintiff 
or  petitioner  ;  and  also  all  such  relief  relating  to  or 
connected  with  the  original  subject  of  the  cause  or 
matter,  and  in  like  manner  claimed  against  any 
other  person,  whether  already  a  party  to  the  same 
cause  or  matter  or  not,  who  shall  have  been  duly 
served  with  notice  in  writing  of  such  claim  pur- 
suant to  any  rule  of  Court  or  any  order  of  the 
Court,  as  might  properly  have  been  granted  against 
such  person  if  he  had  been  made  a  defendant  to  a 
cause  duly  instituted  by  the  same  defendant  for 
the  like  purpose ;  and  every  person  served  with 
any  such  notice  shall  thenceforth  be  deemed  a  party 
to  such  cause  or  matter,  with  the  same  rights  in 
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respect  of  his  defence  against  such  claim  as  if  he 
had  been  duly  sued  in  the  ordinary  way  by  such 
defendant. 

8.  The  said  Courts  respectively,  and  every  Judge  thereof  Courts  to  take 

shall   recognize  and   take  notice   of  all  equitable 
estates,  titles  and  rights,  and   all  equitable  duties  and  dumes. 
and  liabilities  appearing  incidentally  in  the  course 
^  of  any  cause  or  matter,  in  the  same  manner  in  which 

the  Court  of  Chancery  would  have  recognized  and 
taken  notice  of  the  same  in  any  suit  or  proceedings 
duly  instituted  therein  before  the  passing  of  The 
Ontario  Judicature  Act,  1881.  44  V.  c.  5. 

9.  No  cause  or   proceeding  at  any  time   pending  in  the  Restraining 

High  Court  of  Justice  or  before  the  Court  of  Appeal 
o  shall  be  restrained  by  prohibition   or   injunction  ; 

but  every  matter  of  equity  on  which  an  injunction 
_-  '  against  the  prosecution  of  any  such  cause  or  pro- 

ceeding might   have    been   obtained,  prior  to  The 
Ontario  Judicature  Act,  1881,  either  uncondition- 
<£x^>    </-«>  ^      ally  or  on  any  terms  or  conditions,  may  be  relied  on 
by  way  of  defence  thereto  : 

Provided  always,  that  nothing  in  this  Act  contained  shall 
disable  either  of  the  said   Courts  from  directing  a 
/j-*  stay  of  proceedings  in  any  cause  or  matter  pending 

X^""/  f    3  £> 


& " &j   before   it,  if   it  shall   think   fit ;  and  any  person, 
y  3  z,       whether  a  party  or  not  to  any  such  cause  or  matter, 
who  would  have  been  entitled,  prior  to  The  Ontario 
£<-C.    (?  f     Judicature  Act,   1881,  to   apply  to  any  Court  to 
'  tf  e  -j,     P  /  3^)         restrain  the    prosecution   thereof,  or   who  may  be 

entitled  to  enforce,  by  attachment  or  otherwise,  any 
judgment,  decree,  rule  or  order,  contrary  to  which 
all  or  any  part  of  the  proceedings  in  such  cause  or 
matter  may  have  been  taken,  shall  be  at  liberty  to 
apply  to  the  said  Courts  respectively,  by  motion  in 
a  summary  way,  for  a  stay  of  proceedings  in  such 
cause  or  matter  either  generally,  or  so  far  as  may 
be  necessary  for  the  purposes  of  justice  ;  and  the 
Court  shall  thereupon  make  such  order  as  shall  be 
just. 

10.  If  any  action  is  brought  in  the  High  Court  for  any  cause  stay  of  pro- 
of action  for   which   any  suit  or  action  has   been  ceedings  if  ac 
brought  and  is  pending  between  the  same  parties  c^use^s  ^d 
or  their   representatives   in  any  place  or  country  ing  out  of 
out  of  Ontario,  the  Court  or  any  Judge  thereof  may  Ontano> 
make  an  order  to  stay  all  proceedings  in  the  High 
Court  until  satisfactory  proof  is  offered  to  the  Court 
or  Judge  that  the  suit  or  action  so  brought  in  such 
other  place  or  country  out  of  Ontario  is  determined 
or  discontinued. 
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Giving  effect  11.  Subject  to  the  aforesaid  provisions  for  giving  effect  to 

dahns1  equitable  rights  and   other  matters  of  equity  in 

manner  aforesaid,  and  the  other  express  provisions 
of  this  Act,  the  said  Courts  respectively,  and  every 
Judge  thereof,  shall  recognize  and  give  effect  to 
all  legal  claims  and  demands,  and  all  estates,  rights, 
duties,  obligations  and  liabilities  existing  by  the 
common  law  or  created  by  any  statute,  in  the 
same  manner  as  the  same  would  have  been  recog- 

44  V.  c.  5.  nized  and  given  effect  to  prior   to   The   Ontario 

Judicature  Act,  1881,  by  any  of  the  Courts  then 
existing  and  whose  jurisdiction  is  now  vested  in 
the  High  Court. 

Multiplicity  12.  The  High  Court  of  Justice  and  the  Court  of  Appeal 

to  be°avotded!  respectively,  in  theexercise  of  the  jurisdiction  vested 

All  matters  in  in  them  by  this  Act  in  every  cause  or  matter  pend- 

be^etemuned  *nS  before  them  respectively,  shall  have  power  to 

in  one  pro-  grant,  and  shall  grant,  either  absolutely  or  on  such 

ceeding.  reasonable  terms  and  conditions  as  to  them  shall 

seem  just,  all  such  remedies  whatsoever  as  any  of 
the  parties  thereto  may  appear  to  be  entitled  to  in 
respect  of  any  and  every  legal  or  equitable  claim 
properly  brought  forward  by  them  respectively  in 
such  cause  or  matter  ;  so  that,  as  far  as  possible,  all 
matters  so  in  controversy  between  the  said  parties 
respectively  may  be  completely  and  finally  deter- 
mined, and  all  multiplicity  of  legal  proceedings 
concerning  any  of  such  matters  avoided.  58  V.  c. 
12,  s.  52  ;  60  V.  c.  15,  Sched.  A  (64). 

Rules  of  law        58.  The  law  to  be  administered  in  Ontario,  as  to  the  matters 
next  hereinafter  mentioned,  shall  be  as  follows  : 


Statutes  of  lt  Subject  to  the  provisions  of  section  32  of  The  Trus- 

no^to^ppiy  tee  Act,  no  claim  of  a  cestui  que  trust  against 

to  express  his  trustee  for  any  property  held  on  an  express 

trust,  or  in  respect  of  any  breach  of  such  trust, 

Rev.  Stat.  shall  be  held  to  be  barre*d  by  any  Statute  of 

c  m  Limitations.  58  V.  c.  12,  s,  53  (1)  ;  59  V.  c.  18, 

Sched.  (4). 

Equitable  2.  An  estate  for  life  without  impeachment  of  waste  shall 

not  confer  or  be  deemed  to  have  conferred  upon 
the  tenant  for  life  any  legal  right  to  commit  waste 
of  the  description  known  as  equitable  waste,  unless 
an  intention  to  confer  such  right  shall  expressly 
appear  by  the  instrument  creating  such  estate. 

Merger.  3.  There   shall   not  be   any   merger   by  operation  of  law 

only  of  any  estate,  the  beneficial  interest  in  which 
would  not  prior  to  The  Ontario  Judicature  Act, 
1881,  have  been  deemed  merged  or  extinguished  in 
equity. 
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4.  A  mortgagor  entitled  for  the  time  being  to  the  posses-  Actions  for 

.    to   &  .  „  , .  -,         *2,,        »       r    n        -,  possession  of 

sion  or  receipt  of  the  rents  and  pronts  or  any  land  iand  by 
as  to  which  no  notice  of  his  intention  to  take  pos-  mortgagor, 
session  or  to  enter  into  receipt  of  the  rents  and 
profits  thereof  shall  have  been  given  by  the  mort- 
gagee, may  sue  for  such  possession,  or  sue  or  dis- 
train for  the  recovery  of  such  rents  or  profits,  or 
to  prevent  or  recover  damages  in  respect  of  any 
trespass  or  other  wrong  relative  thereto,  in  his  own 
name  only,  unless  the  cause  of  action  arises  upon  a 
lease  or  other  contract  made  by  him  jointly  with 
any  other  person,  and  in  that  case  he  may  sue  or 
distrain  jointly  with  such  other  person.  58  V. 
c.  12,  s.  53  (2-4). 

5.  Any  absolute  assignment,  made  on  or  after  the  31st  Assignments 

day  of  December,  1897,  by  writing  under  the  hand  JJhosesIn"1 
->  of  the  assignor  (not  purporting  to  be  by  way  of  action. 

^[-  /£  2-  charge  only)  of  any  debt  or  other  legal  chose  in 

5~*  3  action  of  which  express  .notice  in  writing  shall  have 

been  given  to  the  debtor,  trustee  or  other  person 
from  whom  the  assignor  would  have  been  entitled 
^     ^_^^/j~        to  receive  or  claim  such  debt  or  chose  in  action, 

shall  be  effectual  in  law  (subject  to  all  equities 
which  would  have  been  entitled  to  priority  over 
the  right  of  the  assignee  if  this  section  had  not  been 
enacted)  to  pass  and  transfer  the  legal  right  to  such 
debt  or  chose  in  action  from  the  date  of  such 
notice  and  all  legal  and  other  remedies  for  the  same 
and  the  power  to  give  a  good  discharge  for  the 
same  without  the  concurrence  of  the  assignor. 
60  V.  c.  15,  s.  5. 

6.  In  case  of  an  assignment  of  a  debt  or  other  chose  in  Where  several 

action,  if  the  debtor,  trustee  or  other  person  liable  und^awign- 

in  respect  of  the  debt  or  chose  in  action  shall  have  ments  of  debts 

had  notice  that  such  assignment  is  disputed  by  the  action868  m  « 

assignor  or  any  one  claiming  under  him,  or  of  any 

other  opposing  or   conflicting  claims  to  such  debt 

or  chose  in  action,  he  shall  be  entitled,  if  he  thinks 

fit,  to  call  upon  the  several  persons  making  claim 

thereto  to  interplead  concerning   the  same,  or  he 

may,  if  he  thinks  fit,  pay  the  same  into  the  High 

Court  under  and  in  conformity  with  the  provisions 

of  law  for  the  relief  of  trustees. 

7.  Stipulations   in   contracts,   as   to   time   or   otherwise,  stipulations 

which  would  not  before  the  passing  of  The,  Ontario  not  of  thef 
Judicature  Act,  1881,  have  been  deemed  to  be  or  contracts, 
to  have  become  of  the  essence  of  such  contracts  in  a  44  V.  c.  5. 
Court  of  equity,  shall   receive  in  all  Courts  the 
same  construction  and   effect  as   they  would,  prior 
to  the  passing  of  said  Act,  have  received  in  equity. 
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Satisfaction  of 
obligation  by 
performance 
in  part. 


Injunctions 
and  receivers. 


<>.<*.•    aj- 


Court  may 
award  dam- 
ages, etc. 


Purchaser  not 
affected  by 
irregularities 
in  orders  of 
Court, 


ft? 

of 

conflict  not 
already 
mentioned. 


8.  Part  performance    of  an  obligation,  either   before  or 

after  a  breach  thereof,  when  expressly  accepted  by 
the  creditor  in  satisfaction,  or  rendered  in  pursuance 
of  an  agreement  for  that  purpose,  though  without 
any  new  consideration,  shall  be  held  to  extinguish 
the  obligation. 

9.  A  mandamus   or  an  injunction  may  be  granted  or  a 

receiver  appointed  by  an  interlocutory  order  of  the 
Court,  in  all  cases  in  which  it  shall  appear  to  the 
Court  to  be  just  or  convenient  that  such  order 
should  be  made ;  and  any  such  order  may  be  made 
either  unconditionally,  or  upon  such  terms  and  con- 
ditions as  the  Court  shall  think  just ;  and  if  an  in- 
junction is  asked,  either  before,  or  at,  or  after  the 
hearing  of  any  cause  or  matter,  to  prevent  any 
threatened  or  apprehended  waste  or  trespass,  such 
injunction  may  be  granted,  if  the  Court  shall  think 
fit,  whether  the  person  against  whom  such  injunc- 
tion is  sought  is  or  is  not  in  possession  under  any 
claim  of  title  or  otherwise,  or  (if  out  of  possession) 
does  or  does  not  claim  a  right  to  do  the  act 
sought  to  be  restrained  under  any  color  of  title  ; 
and  whether  the  estates  claimed  by  both  or  by 
either  of  the  parties  are  legal  or  equitable, 

10.  In  all  cases  in  which  the  Court  has  jurisdiction  to 

entertain  an  application  for  an  injunction  against 
a  breach  of  any  covenant,  contract  or  agreement  or 
against  the  commission  or  continuance  of  any 
wrongful  act,  or  for  the  specific  performance  of  any 
covenant,  contract,  or  agreement,  the  court,  if  it 
thinks  fit,  may  award  damages  to  the  party  injured 
either  in  addition  to  or  in  substitution  for  such  in- 
junction or  specific  performance,  and  such  damages 
may  be  ascertained  in  such  manner  as  the  court 
may  direct,  or  the  court  may  grant  such  other 
relief  as  it  may  deem  just. 

11.  An  order  of  the  Court  under  any  statutory  or  othe 

shall    not,    as    against    a    purchase 
with  or  without  notice  be  invalidated  on" 
of  want  of  jurisdiction,  or  of  want  of 
any  concurrence,  consent,  notice  or  service. 

12.  In  questions  relating  to  the  custody  and  education  of 

infants,  the  rules  of  equity  shall  prevail. 

13.  Generally  in  all  matters  not  hereinbefore  particularly 

mentioned,  in  which  there  is  any  conflict  or 
variance  between  the  rules  of  equity  and  the  rules 
of  the  common  law  with  reference  to  the  same 
matter,  the  rules  of  equity  shall  prevail.  58  Y.  c. 
12,  s.  53  (5-12). 
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59.  The  several  rules  of  law  enacted  and  declared  by  this  ^«s  j>f 
Act  shall  be  in  force  and  receive  effect  in  all  Courts  whatsoever  aii  Courts 
in  Ontario,  so  far  as  the  matters  to  which  such  rules  relate 
shall  be  respectively  cognizable  by  such  Courts.  58  Y.  c.  12,  s. 
54. 

CONSTITUTIONAL   QUESTIONS. 

00.  —  (1)  When   in    any   action    or   other   proceeding,   the  Notice  to  be 
constitutional  validity  of  any  Act  of  the  Parliament  of  Canada  SJJSateJ.  of 
or  of  the  Legislature  of  Ontario  comes  into  question,  the  same  Justice  and 
shall  not  be  adjudged  to  be  invalid  until  after  notice  thereof  Q*Jj^J^f 
has  been  served  on  the  Minister  of  Justice  and  the  Attorney-  Ontario  before 
General  of  Ontario,  or  at  their  offices  respectively.  declared18 

(2)  The  notice  in  such  case  shall  be  entitled  in  the  cause  ;  mvalld- 
shall  state  what  the  Act  or  section  of  an  Act  is  which  is  in 
question,  and  the  day  on  which  the  case  or  the  said  question 

is  to  be  argued  ;  and  shall  give  such  other  particulars  as  are 
necessary  to  show  the  constitutional  point  proposed  to  be 
argued. 

(3)  The  notice  shall  be  served  six  days  before  the  day  of 
the  argument  unless  a  Judge  authorizes  a  shorter  notice. 

(4)  Upon  every  such  question  the  said  Minister  of  Justice 
and  the  said  Attorney-General  shall  be  entitled  as  of  right  to 
be  heard,  either  in  person  or  by  counsel,  notwithstanding  that 
the  Crown  is  not  a  party  to  the  action  or  proceeding.     58  V.  c. 
12,  s.  55. 

SITTINGS   OF   COURT  AND   DISTRIBUTION   OF   BUSINESS. 

61.  The  legal  year  shall  not  be  divided  into  terms  so  far  as  Abolition  of 
relates  to  the  administration  of  justice  ;  and  there  shall  not  be  terms- 
terms  applicable  to  any  sitting  or  business  of  the  High  Court,     ^g  &/? 
or  of  any  Commissioners  to  whom  any  jurisdiction  may  be 
assigned  under  this  Act,  or  of  any  Commissioners  of  Assize;  but 
in  all  cases  in  which,  under  the  law  existing  prior  to  the  22nd 
•day  of  August,  1881,  the  terms  into  which  the  legal  year  was 
divided  were  used  as  a  measure  for  determining  the  time  at  or 
within  which  any  act  was  required  to  be  done,  the  same  may 
continue  to  be  referred  to  for  the  same  or  the  like  purpose, 
unless  and  until  provision  is  otherwise  made  by  any  lawful 
authority.     58  V.  c.  12,  s.  56. 


.—  (1).  Subject  to  the  Rules  of  Court,  the  High  Court  of  Sittings  of 
Justice,  and  the  Court  of  Appeal,  and  the  Judges  thereof  res- 
pectively, or  any  such  Commissioners  as  aforesaid,  shall  have 
power  to  sit  and  act,  at  any  time  and  at  any  place,  for  the 
transaction  of  any  part  of  the  business  of  such  Courts  respec- 
tively, or  of  such  Judges  or  Commissioners,  or  for  the  discharge 
of  any  duty  which  by  any  statute,  or  otherwise,  is  required  to 
be  discharged. 


Sec.  67  (1). 


THE   JUDICATURE    ACT. 


Chap.  51. 


Commissions 
of  assize  and 
other  com- 
missions. 


Where  Diyi-        /2)  Subject  to  the  preceding  provision  the  Divisional  Sit- 

sional  Sittings     .  v    '     £    ,J     TT.    ,     ,.  ,     n        r,     ,  ,          ,,        ^.,         £  ^ 

to  be  held.       tings  ot  the  High  Court  shall  be  held  at  the  City  01   loronto. 
58  V.  c.  12,  s.  57. 

Vacations.  63.  The  Lieutenant-Governor  in  Council  may  from  time  to 

time,  upon  any  report  or  recommendation  of  the  council  of 
Judges  of  the  Supreme  Court  hereinafter  mentioned,  make, 
revoke  or  modify,  orders  regulating  the  vacations  to  be  ob- 
served by  the  High  Court  of  Justice  and  the  Court  of  Appeal, 
and  in  the  offices  of  the  said  Courts  respectively ;  and  any 
Order  in  Council  made  pursuant  to  this  section  shall,  so  long 
as  it  continues  in  force,  be  of  the  same  effect  as  if  it  were  con- 
tained in  this  Act ;  and  Rules  of  Court  may  be  made  for 
carrying  the  same  into  effect  in  the  same  manner  as  if  such 
Order  in  Council  were  part  of  this  Act.  58  V.  c.  12,  s.  58. 

04.  Commissions  of  assize  or  any  other  commissions,  either 
general  or  special,  may  be  issued,  by  the  proper  authority, 
assigning  to  the  persons  to  be  therein  named,  the  duty  of 
trying  and  determining  within  any  place  or  district  specially 
fixed  for  that  purpose  by  such  commission,  any  causes  or 
matters,  or  any  questions  or  issues  of  fact  or  of  law,  or  partly 
of  fact  and  partly  of  law,  in  any  cause  or  matter,  depending  in 
the  said  High  Court ;  or  the  exercise  of  any  civil  or  criminal 
jurisdiction  capable  of  being  exercised  by  the  said  High  Court ; 
and  any  commission  so  issued  shall  be  of  the  same  validity  as 
if  it  were  enacted  by  the  body  of  this  Act ;  and  any  Commis- 
sioner or  Commissioners  shall,  when  engaged  in  the  exercise  of 
any  jurisdiction  so  assigned  to  him  or  them,  be  deemed  to  con- 
stitute a  Court  of  the  said  High  Court.  58  V.  c.  12,  s.  59. 

Business  to  be  65. — (1)  Every  action  and  proceeding  in  the  High  Court 
onePJi?dgefasy  anc^  a^  business  arising  out  of  the  same,  except  as  hereinafter 
far  as  provided,  shall,  so  far  as  is  practicable  and  convenient,  be 

practicable,      heard,  determined,  and  disposed  of,  before  a  single  Judge. 

Judge  not  to        (2)  A  Judge  sitting  elsewhere  than  in  a  Divisional  Court,  is 
Sons?6  qu€      to  decide  all  questions  coming  properly  before  him,  and  is  not 
to  reserve  any  case,  or  any  point  in  a  case,  for  the  considera- 
tion of  a  Divisional  Court. 


Judge  to  con- 
stitute a 
court. 

Business  of 
Divisional 
Courts  of  the 
High  Court. 


(3)  In  all  such  cases  any  Judge  sitting  in  Court  shall  be 
deemed  to  constitute  a  Court.  58  V.  c.  12,  s.  60. 

66.  All  business  which  may  from  time  to  time  be  so 
ordered  by  Rules  of  Court  shall  be  transacted  and  disposed  of 
by  Divisional  Courts  of  the  High  Court,  which  shall  for  that 
purpose  exercise  all  or  any  part  of  the  jurisdiction  of  the  said 
High  Court.  58  V.  c.  12,  s.  61. 

Certain  mat-        61. — (1)  Subject  to  Rules  of  Court,  the  following  proceedings 
heard°before    an(l  matters  shall  be  heard  and  determined  before  a  Divisional 

Divisional        Court  of  the  Hi^h  Court : 
Court. 
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(a)  Proceedings  directed  by  any  statute  to  be  taken  before  When  statute 
the  Court  in  which  the  decision  of  the  Court  is  ^on^fcourt 

final.  to  be  final. 

(6)  Cases  of  habeas  corpus  in  which  the  Judge  directs  that  Habeas  corpus 

a  motion  for  the  writ,  or  the  writ,  be  made  return-  cases- 
/•»  //  c  ;?  /Viable  before  a  Divisional  Court. 

/  ^J  ®     £Jm    C--*     f  f      &        f\  .    V.         /X 

(c)  Subject  to  section   76  any  application  for  a  new  trial  Applications 

in  the  High  Court  when  the  action  has  been  tried  ?or.new  trials 

.,,         .    o  in  jury  cases, 

with  a  jury. 

(d)  Ofcher  cases  where  all  parties  agree  to  the  same  being  By  agreement 

heard  before  a  Divisional  Court.  of  Parties- 

(2)  Nothing  in  this  section  contained  shall  be  construed  so  as 
to  take  away  or  limit  the  power  of  a  single  Judge  to  hear  and 
determine  any  such  proceedings  or  matters  in  any  case  in 
which  he  has  heretofore  had  power  to  do  so,  or  so  as  to  require 
any  interlocutory  proceedings  therein  heretofore  taken  before 
a  single  Judge  to  be  taken  before  a  Divisional  Court. 
58  V.  c.  12,  s.  62;  c.  13,  s.  12. 

68.  The   Queen's    Bench,    Chancery,   and    Common    Pleas  Queen's 
Divisions  of  the  High  Court  shall  not  sit  or  give  judgments  as  Bench,  Chan- 
such  Divisions  ;  and  there  shall  not  be  Divisional  Courts  of  mon  Pleas01 
any  of  the  said  Divisions ;  but  the  Divisional  Courts  shall  be  Divisions  not 
Divisional  Courts  of  the  High  Court,  without  reference  to  the 
said  Divisions.      58  V.  c.  12,  s.  63  ;    c.  13,  s.  10 ;   59  V.  c.  18, 
Sched.  (5). 

09.  The  Judges  of  the  High  Court  or  a  majority  of  them,  Sittings  of 
may  from  time  to  time  pass  such  rules  to  regulate  the  sittings  Divisional 
of  the  Divisional  Court  as  may  be  found  necessary  for  the  due 
despatch  of  business  ;  provided  always  that  there  shall  be  at  Proviso, 
least  a  monthly  sitting  of  such  Court  except  during  vacation. 
60  V.  c.  15,  Sched.  A  (65). 

1O. — (1)  Every  Divisional  Coust  of  the  High  Court  shall  Divisional 
be  composed V)f  three  Judges,  unless^  from  illness  or  other  un-  ^ 
avoidable  causie  a  third  Judge  cannot  be  obtained,  in  which 
case  it  may  be.  composed  of  two  members,  provided  that  in 
case  of  divided  (opinion  upon  any  mattei?  argued  the  same  shall 
at  the  election  oX  either  party  be  re-argued  before  a  Court  of 
three  members.     58  V.  c.  12,  s.  66  (1) ;  c.\3,  s.  15,  part ;  59  V. 
c.  18,  s.  10. 

(2)  No  Judge  shall  sit  as  a  Judge  on  the  hearing  of  an  No  Judge  to 
appeal  from  any  judgment  or  order  made  by  himself ;  but  sub-  {jjJJJj  j1™ 


own 


ject  to  this  provision  every  Judge  of  the  High  Court  shall  be  judgment, 
qualified   and   empowered   to  sit  in  any  of  such  Divisional 
Courts.     58  V.  c.  12,  s.  66  (2) ;  c.  13,  s.  15,  part. 

(3)  The  Judges  of  the  High  Court  or  a  majority  of  them  Judges  to 
may  arrange  in  what  order  the  Judges  of  the  High  Court  shall  '~ 

hold  the  said  sittings.     58  V.  c.  12,  s.  66  (3)  ;  c.  13,  s.  16  (3). 
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(4)  If  no  arrangement  is  made,  or  subject  to  any  arrange- 
ment so  made,  the  presiding  Judge  shall  wherever  practicable 
be  a  President  of  one  of  the  Divisions  of  the  High  Court ; 
and  the  Presidents  shall  preside  at  the  said  monthly  sittings 
successively  in  order  of  their  seniority  ;  and  two  other  Judges 
of  the  High  Court  in  rotation  and  in  order  of  seniority  shall 
be  associated  with  one  of  the  said  Presidents  in  holding  every 
such  sittings.     58  V.  c.  12,  s.  66  (4) ;  c.  13,  s.  16  (4). 

(5)  In  the  absence  of  a  President  of  a  Division  the  senior 
Judge  present  shall  preside.    58  V.  c.  12,  s.  66  (5). 

(6)  Nothing  in  this  Act  is  to  be  construed  as  preventing 
any  Judge  from  sitting  in  a  Divisional  Court  in   the  absence 
of  the  Judge  whose  turn  it  may  be  to  sit ;  and  nothing  in  this 
Act  is  to  be  construed  as  making  irregular  any  sitting  or  any 
proceeding  thereat  by  reason  of  the  Court  not  being  constituted 
as  hereinbefore  mentioned,  provided  that  the  sitting  is  held  by 
the  proper  number  of  Judges,  not  including  the  Judge  from 
whose  judgment  or  order  an  appeal  is  heard. 

(7)  Where  a  Judge  has  heard  a  case  in  a  Divisional  Court 
and  is  not  present  at  the  time  of  the  judgment  being  delivered, 
his  written  judgment  may  be  read  by  one  of  the  other  Judges 
of  such  Divisional  Court,  and  shall  have  the  same  effect  as  if 
he  were  present.     58  V.  c.  12,  s.  66  (6-7) ;  c.  13,  s.  16  (6,  7). 


Arrangements 
for  transaction  £„„ 
of  business. 


All  such  arrangements  as  may  be  necessary  or  proper 
the  holding  of  any  of  the  Courts,  or  the  transaction  of 
business,  or  assignment  from  time  to  time  of  Judges  to  hold 
such  Courts,  or  to  transact  such  business,  shall  be  made  by  the 
Judges  of  the  High  Court  or  a  majority  of  them.  58  V.  c.  12, 
s.  67. 


APPEALS. 


.  Z?  ?  Certain 
Borders  not 
subject  to 
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Appeals  from 
interlocutory 
orders. 


No  order  made  by  the  High  Court  or  any  Judge  thereof, 
by  the  consent  of  parties,  or  as  to  costs  only  which  by  law  are 
left  to  the  discretion  of  the  Court,  shall  be  subject  to  any  appeal, 
except  by  leave  of  the  Court  or  Judge  making  such  order. 
58  V.  c.  12,  s.  68. 

13.  There  shall  be  no  appeal  to  a  Divisional  Court  from  any 
interlocutory  order,  whether  made  in  Court  or  Chambers,  in 
case  prior  to  The  Ontario  Judicature  Act,  1881,  there  would 
have  been  no  relief  from  a  like  order  by  an  application  to  a 
Superior  Court  ;  and  there  shall  be  no  appeal  to  the  Court  of 
Appeal  from  any  interlocutory  order  in  case  prior  to  The 
Ontario  Judicature  Act,  1881,  there  would  have  been  no  relief 
from  a  like  order  by  an  appeal  to  the  Court  of  Appeal.  Any 
doubt  which  may  arise  as  to  what  orders,  or  judgments,  are 
interlocutory,  shall  be  determined  by  the'  Court  of  Appeal. 
58  V.  c.  12,  s.  69. 
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T4.  There  shall  not  be  more  than  one  appeal  in  this  Pro-  Only  one 
vince  from  any  judgment  or  order  made  in  any  action  or  a5owed.° 
matter ;   save  only  at  the  instance  of  the  Crown  in  a  case  in      /ct/a- 
which  the  Crown  is  concerned  ;  and  save  in  certain  other  cases   /^  a  *?   *//  Si 
hereinafter  specified.     58  V.  c.  12,  s.  70  ;  c.  13,  s.  2. 

Appeals  to  Divisional  Courts. 

T5.  Subject  to  sections  72   and  73  of  this  Act,  an  appeal  Appeals J^k^ 
shall  lie  to  a  Divisional  Court  of  the  High  Court,  in  the  follow-  B™™?? 

&  Court,      ft/ov   <?   // 

ing  cases : — 

1.  From  any  judgment  or  order  of  a  Judge  of  the  High  Order  6?  single^ j 
Court  in  Court,  whether  at  the  trial  or  otherwise ; 


2.  From  the  Master  in  Ordinary  except  as  to  decisions  or  Master  in 

rulings  upon  questions  of  practice,  or  in  his  juris-  Ordinary-  * 
diction  in  Chambers ; 

3.  From    County    Courts,   as  provided    in    The   County  Under  Rev. 

Courts  Act;  •       Stat- c-  -55 

4.  From  Surrogate  Courts  or  a  Surrogate  Judge,  as  pro-  Under  Rev/  '•  '•• 

vided  in  The  Surrogate  Courts  Act  and  The  Act  Stat.  c.  59, 1^8.  •• 
respecting  Infants ; 

5.  From    Division  Courts  as  provided  in  The  Division  Under  Rev. 

Courts  Act ;  Stat-  c-  &>• 


<5.  From  Provisional  Judicial  District  Courts,  as  provided  From  District 
in  The  Unorqanized  Territories  Act  :  Courts  under 

Rev.  Stat. 

7.  From  Stipendiary  Magistrates,  as  provided  in  section  c>  109> 


71  of  The  Unorganized  Territories  Act  ; 


f 


8.  From  a  Judge  of  a  County  Court  upon  an  appeal  from  Under  Rev. 

a  conviction  or  order  arising  out  of  or  under   The  statl  c*  245> 
Liquor  License  Act,  as  provided  in  the  said  Act  ; 

9.  From  a  Judge  of  a  County  Court,  as  provided  in  The  Under  Rev. 

Act  respecting  Water  Privileges;  Stat-  c-  141- 

10.  From  a  Judge  of  a  County  Court,  or  Stipendiary  Magis-  Under  Rev. 

trate,  as   provided  in    The  Act  for  protecting  the  Statt  c>  142< 
Public    Interest  in  Rivers,  Streams,  and  Creeks. 
58V.  c.  12,  s.   71  (3-11)  ;  c.  13,  s.  11  (3-11)  ;  59  Y. 
c.  18,  s.  3,  Sched.(6);  60  V.  c.  14,  s.  88. 

Appeals  to  the  Court  of  Appeal. 

Subject  to  the  exceptions  and  provisions  contained  in  when  appeal 
this  Act,  an  appeal  shall  lie  to  the  Court  of  Appeal  from  every  t(J  lie  to  Courfc 
judgment,  order  or  decision  of  the  High  Court  whether  the  °        ^l^x^O 
judgment,  order  or  decision  was  that  of  a  Divisional  Court 
or  of  a  Judge  in  Court,  and  including  cases  tried  with  a  jury 
where  the  appellant  complains  of  the  judgment  and  asks  in      S  £, 
the  alternative  for  a  new  trial.     58  V.  c.  12,  s.  72  ;  59  V.  c.  18, 
s.  13. 
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Appeals  from       11.  —  (1)  An  appeal  shall  not  lie  from  any  judgment  or  order 
Court0nal       °^  a  Divisional  Court,  except  as  hereinafter  provided. 

£>  ^ 

Party  appeal-       (2)  In  case  a  party  appeals  to  a  Divisional   Court   of  the 

to'  s?onal  Court     High  Court  in  a  case  in  which  an  appeal   lies  to  the  Court  of 

fi$  not  to  appeal,  Appeal,  the  party  so  appealing  shall  not  be  entitled  to  aftor- 

partie^may.     war(ls  appeal  from  the  said  Divisional  Court  to  the  Court  of 

Appeal,  but  any  other  party  to  the  action    or    matter  may 

*/    appeal  to  the  Court  of  Appeal  from  the  judgment  or  order  of 

the  Divisional  Court.     58  V.  c.  12,  s.  73  (1,  2)  ;  c.  13,  s.  13  (1,  2). 

Appeal  on  (3)  Except  where  an  appeal  lies  under  the  preceding  sub- 

to1§ourS?of  e     secti°n  from  a  Divisional  Court  to  the  Court  of  Appeal,  an 

Appeal.  appeal  to  the  Court  of  Appeal  shall  not  lie  from  a  judgment 

or  order  of  a  Divisional  Court  pronounced  on  an   appeal  in 

a  cause  or  matter  in  the  High  Court  to  such  Divisional  Court 

except  by  special  leave  first  obtained  upon  an  application  to 

such  Divisional  Court,  or  to  the  Court  of  Appeal  or  a  Judge 

thereof.    58  V.  c.  12,  s.  73  (3),  part;  c.  13,  s.  13  (3),  part  ;   59 

V..c.  18,  Sched.  (7). 

Powers  of  (4)  The  granting  or  refusing  of  such  leave  shall  be  in  the 

$$•3        ?°Srfc  or          discretion  of  the  Court  or  Judge  applied  to  therefor,  in  view 

application  for  of  all  the  circumstances  ;    and  in  case  of  such  leave    being 

7  leave  to  granted,  such  terms  and  conditions  may  be  imposed  as  the 

Court  or  Judge  sees  fit  ;    but  such  leave  shall  not  be  granted 

unless,  besides  being  in  the  opinion  of  the  Court  or  Judge  a 

proper  case  for  the  granting  of  the  leave,  the  case  falls  within 

one  or  more  of  the  following  cases,  that  is  to  say  :— 

9ff 

(a)  Where  the  matter  in  controversy  on  the  proposed 
appeal  exceeds  the  sum  or  value  of  $1,000  exclusive 
of  costs,  or  involves  indirectly  or  otherwise  that 
sum  or  value  ;  or 

(6)'  Where  such  matter  involves  the  validity  of  a  patent  ;  or 

(c)  Where   the  judgment  or  order    involves  a  question 

of  law  or  practice  on  which  there  have  been  con- 
flicting decisions  or  opinions  by  the  High  Court 
of  Justice,  or  by  Judges  thereof  ;  or 

(d)  Where  a  judgment  or  order  is  in  regard  to  a  matter  of 

practice,  but  affects  the  ultimate  rights  of  parties 
to  the  action  to  the  extent  of  the  said  sum  or  value  ; 
or 

(e)  Where  there  are  other  sufficient  special  reasons  for 

treating  the  case  as  exceptional  and  allowing  a 
further  appeal.  58  V.  c.  12,  s.  73  (4)  ;  c.  13,  s.  13  (4). 

Limitation  of  time  for  appealing. 

,/r&\£(,(  Time  within  T8.  Subject  to  the  provisions  of  this  Act  all  appeals  form 
which  appeals  a  judgment  or  order  of  the  High  Court  shall  be  brought  to 
ments^ust  be  hearing  within  one  year  from  the  date  thereof,  or  within  such 


brought  to  a 
hearing. 
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further  time  as  the  Court  of  Appeal  or  a  Judge  thereof,  may 
allow.     58  V.  c.  12,  s.  74. 

':  '   IF  • 

19.  If  the  appeal  is  from  an  interlocutory  order,  then  the  Time  within 
appellant  shall  bring  the  same  to  a  hearing  within  six  months  from  i 


from   the  pronouncing  of   the  same,  or  within  such  further  utory  orders 
time  as  the  Court  of  Appeal  or  a  Judge  thereof  may  allow,  brought  to  a 

58  V.  C.  12,  S.  75.  hearing. 

80.  The  time  limited   for  appealing  from  a  judgment  or  Time  to  be 
order,  which  does  not  become  absolute  upon  the  same  being 
pronounced,  shall  be  computed  from  the  time  when  the  same  or  order  be- 
does  become  absolute.     58  V.  c.  12,  s.  76,  part;    59  Y.  c.  18,  JJ£ing  abs° 
Sched.  (8). 

EFFECT  OF  JUDICIAL   DECISIONS. 

81.  —  (1)  The  decision  of  a  Divisional  Court  of  the  Court  of  Decision  of 

T^'-wri        *  1 

Appeal  on  a  question  of  law  or  practice  shall,  unless  overruled  courtof 
or  otherwise  impugned  by  a  higher  Court,  be  binding  on  the  Court  of 
Court  of  Appeal  and  all  Divisional  Courts  thereof,  as  well  as 
on  all  other  Courts  and  Judges  and  shall  not  be  departed  from 
in  subsequent  cases  without  the  concurrence  of  the  Judges 
who   gave   the   decision,   unless   and   until    so   overruled    or 
impugned. 

(2)  It  shall  not  be  competent  for  the  High  Court  or  any  Decision  of 
Judge  thereof  in  any  case  arising  before  such  Court  or  Judge  coordinate 
to  disregard  or  depart  from  a  prior  known  decision  of  any  authority  to 
Court  or  Judge  of  co-ordinate  authority  on  any  question  of  be  bmdln&- 
law  or  practice  without  the  concurrence  of  the  Judges  or  Judge 
who  gave  the  decision  ;  but  if  a  Court  or  Judge  deems  the 
decision  previously  given  to  be  wrong  and  of  sufficient  import- 
ance to  be  considered  in  a  higher  Court,  such  Court  or  Judge 
may  refer  the  question  to  such  higher    Court.     58  V.  c.    12, 
s.  79  ;  c.  13,  s.  9. 

SITTINGS   FOK   TRIALS. 

82.  —  (1)  Subject  to  Rules  of  Court,  as  often  in  every  year  Sittings  for 
as  the  due  despatch  of  business  and  the  public  convenience  tnal  of  causes- 
may  require  there  shall  be  sittings  of  the  High  Court  at  every 

County  Town  for  the  trial  of  causes,  matters  and  issues,  whether 
legal  or  equitable,  in  all  Divisions  of  the  High  Court,  which 
are  to  be  heard  and  determined  by  a  Judge  without  a  jury, 
and  also  for  the  trial  of  causes,  matters  and  issues  in  all  Divi- 
sions of  the  High  Court  which  are  to  be  tried  with  a  jury,  and 
for  the  trial  of  criminal  matters  and  proceedings  ;  and  in  case 
such  first  mentioned  sittings  are  appointed  at  any  county  town 
for  the  same  time  and  before  the  same  Judge  as  jury  cases, 
separate  lists  shall  be  made  of  the  jury  and  non-jury  cases, 
and  the  jury  cases  shall  be  first  disposed  of,  unless  the  Judge 
sees  fit  to  direct  otherwise.  58  Y.  c.  12,  s.  80  (1). 
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Sittings  in 
each  County 


York. 


Carleton, 

Wentworth, 

Middlesex. 


Additional 
sittings. 


Judges  may 
appoint  sit- 
tings in  any 
county  for 
issues  to  be 
tried  without 
a  jury. 


Separate  sit- 


(2)  The  Judges  of  the  High  Court  of  Justice,  or  a  majority 
of  them,  shall  appoint  the  days  upon  which  such  sittings  shall 
be  held.  58  V.  c.  12,  s.  80  (2),  part ;  59  V.  c.  18,  Sched.  (9). 

83. — (1)  Subject  to  Rules  of  Court,  not  less  than  two  of 
such  sittings  shall  be  held  at  the  County  Town  of  every  County 
and  Union  of  Counties  in  each  year.  58  V.  c.  12,  s.  81  (1). 

(2)  In  the  County  of  York,  there  shall  in  every  year  be  held 
at  the  County  Town  of  such  County  not  less  than  three  of  such 
sittings,  and  also  a  fourth  such  sittings,  unless  the  same  is  not 
required   for  the  administration  of  justice,  but   if   the  said 
Judges,  on  enquiry,  ascertain  that  such  fourth  sittings  for  any 
year  is  not  required  for  the  administration  of  justice,  it  shall 
not  be  necessary  to  hold  the  same  or  to  appoint  a  day  for 
holding  the  same.     58  V.  c.  12,  s.  81  (3)  ;  59  V.  c.  18,  Sched.  (11). 

(3)  In  the  Counties  of  Carleton,  Wentworth  and  Middlesex, 
there  shall,  in  every  year  be  held  at  the  County  Town  of  each 
of  the  said  Counties  not  less  than  three  of  such  sittings.     58V. 
c.  12,  s.  81  (4). 

(4)  In  addition  to  the  regular  sittings  to  be  held  under  sub- 
section 1  of  this  section,  a  third  such  sittings  may  be  appointed 
if  the  Judges  of  the  High  Court,  or  a  majority  of  them,  shall 
see  fit  for  the  trial  of  civil  causes,  matters  and  issues  and 
criminal  matters  and  proceedings,  or  of  civil  causes,  matters 
and  issues  only,  to  be  held  at  the  County  Town  of  any  County 
in  the  Province.     58  V.  c.  12,  s.  81  (5)  ;  59  V.  c.  18,  Sched.  (12). 

84.  The  Judges  of  the  High  Court  may  appoint  sittings  of 
the  High  Court  in  any  County  in  the  Province,  as  often  and 
at  such  times  as  they  see  fit,  for  the  trial  of  causes  which  are 
to  be  tried  by  a  Judge  without  a  jury.  58  V.  c.  12,  s.  82  ;  59 
V.  c.  18,  Sched.  (13). 


85.  The  sittings  of   the   High  Court  for  the  trial  of  civil 
^  *?e    causes,  matters  and  issues  in  any  County  may,  in  the  discretion 
and  criminal    of  the  Judges  appointing  the  days  therefor,  or  of  the  Judge 
matters.          wno  nas  been  appointed  to  preside  or  is  presiding  thereat,  be 
held   separate   and   apart   from   the    sittings  for  the  trial  of 
criminal  matters  and  proceedings,  either  on  the  same  day  or  on 
a  different  day.     58  V.  c.  12,  s.  83. 

Place  in  86.  Such  sittings  may,  at  the  discretion  of  the  Court  or  of 

C0uintyp0wns   the  Judge  who  is  to  hold  the  same,  be  held  in  the  court  house 

to  be  heldT     °f  the  county   town   in  which  the  same  are  appointed  to  be 

held,  or  in  such  other  place  in   the  county  town  as  the  Judge 

selects,  and  the  Judge   shall   in  all  respects    have  the  same 

authority  as  a  Judge  formerly  had  when  sitting  at  nisi  prius 

in    regard  to  the  use  of  the  court  house,  gaol  and  other  build- 

ings or  apartments  set  apart  in  the  County  for  the  administra- 

tion of  justice.     58  V.  c.  12,  s.  84. 
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8T. — (1)  Such  sittings  shall  be  presided  over  by  one  of  the  Who  may 
Judges  of  the  Supreme  Court,  or  in  the  absence  of  any  such  Preside- 
Judge  by  a  retired  Judge  of  the  Supreme  Court,  or  by  a  Judge 
of  any  County  Court  in  Ontario,  or  by  one  of  Her  Majesty's 
Counsel  learned  in  the  law  appointed  for  Upper  Canada,  or  for 
the  Province  of  Ontario,  upon  such  Judge  or  Counsel  being 
requested  by  a  Judge  of  the  Supreme  Court  to    attend  for 
that  purpose. 

(2)  Such  Judge  or  Counsel  while  holding  the  sittings  shall  Powers  of  pre- 
possess, exercise  and  enjoy  all  the  powers  and  authorities  of  a  S1 
Judge  of  the  High  Court,  and  in  civil  proceedings  may  reserve 
the  giving  of  his  decision  on  questions  raised  at  the  trial,  and 
such  decision  shall  have  the  like  force  and  effect  as  the  decision 
of  a  Judge  of  the  High  Court.     58  V.  c.  12,  s.  85. 

88.  Where  the  Judge  whose  duty  it  is  to  hold  any  sittings  Course  to  be 
of  the  High  Court   for  the  trial   of   civil   causes,  matters  and  the  s^feriff^f 
issues  and  for  the  trial  of  other  matters  and  proceedings  within  the  Judge 
the   jurisdiction  of  the  Provincial  Legislature,  does  not  arrive  doe.8  nofc 

•  •  •  11  -i     s~i  &  ,  i  •          i  arrive  on 

in  time,  or  is  not  able  to  open  such  Court  on  the  day  appointed  the  day 
for  that  purpose,  the  sheriff  of  the  County  in  which  such  Court  aPP°pted  for 

•/  OD£TllTl£r 

should  be  held,  or,  in  his  absence,  his  deputy,  may,  after  the  Court, 
hour  of  six  of  the  clock  in  the  afternoon  of  such  day,  adjourn 
by  his  proclamation,  the  Court  which  should  have  been  opened 
on  that  day,  to  an  hour  on  the  following  day  to  be  by  him 
named,  and  so  from  day  to  day  until  the  Judge  arrives  to  open 
such  Court,  or  until  such  sheriff  receives  other  direction  from 
the  Judge  in  that  behalf.  58  V.  c.  12,  s.  86. 

89. — (1)  No  such  sittings  of  the  High  Court  for  the  trial  of  Sittings  to 
causes,  matters  and  issues  shall  open  earlier  than  one  of  the  °°™5nS.^« 

11        »i  /»  i  /"»  i  01  Olio  U  t/lUCJv  111 

clock  in  the  afternoon  on   the   nrst   day  of  the  sittings,  but  the  afternoon, 
this  shall  not  prevent  a  non-jury  trial  from  being  begun  before 
one   of  the   clock   with    the  consent  of  the  parties.     58    V. 
c.  12,  s.  87  (1). 

(2)  No   such   sittings   shall    begin   before  nine  o'clock    in  Hours  for 
the  forenoon,  nor,  except  for   special   reasons,  extend  beyond  Slttin£s> 
seven  o'clock  in  the  evening,  with  at  least  a  half -hour's  inter- 
mission at  or  near  noon.     An  irregularity  under  this  section 
shall  not  render  any  trial  or  other  proceeding  void.     58  V.  c. 
12,  s.  87  (2)  ;  c.  13,  s.  19. 

90.  All  non-jury  actions  in  any  County  may  be  entered  for  Entering  non- 
trial  at  any  sittings  of  the  High  Court  in  such  County,  except  Jor^riaf0 

in  the  County  of  York.     58  V.  c.  12,  s.  88  ;  c.  13,  s.  17. 

91.  At  the  sittings  of  the   High  Court  or  Assizes  in  any  General 
county  town  there  shall  be  a  general  docket  in  addition  to  the  sittings 'of ei 
docket  of  cases  entered  for  trial,  and  such  general  docket  may  High  Court 
include  all  motions,  petitions,   proceedings  and  other  matters  ° 
which  may  be  heard  by  a  Judge  in  Court  or  in  chambers  in 
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any  case  where  the  solicitors  consent,  or  where  the  matter 
in  controversy  arose  in  the  County  or  where  the  party  opposing 
or  showing  cause  in  the  matter,  or  his  solicitor,  resides  in  the 
County.  Such  general  docket  shall  be  disposed  of  after  the 
trial  of  causes.  58  V.  c.  12,  s.  89  ;  c.  13,  s.  18. 


TRIAL     OF     HIGH    COURT     CASES     IN    COUNTY     COURTS,     AND 
COUNTY   COURT   CASES    BEFORE   HIGH   COURT. 


Certain  cases  92.  —  (1)  All  issues  of  fact  and  assessments  of  damages  in 
in  High  Court  the  High  Court  relating  to  debt,  covenant  and  contract,  where 
irTthe  County  the  amount  is  liquidated,  or  ascertained  by  the  signature  of 
Court  of  the  the  defendant,  may  be  tried  and  assessed  in  the  County  Court 
whichythe  °^  the  County  where  the  trial  is  to  take  place,  if  the  plaintiff 
venue  is  laid,  desires  it,  unless  a  Judge  of  the  High  Court  otherwise  orders, 
and  upon  such  terms  as  the  Judge  deems  meet. 

(2)  In  such  case  the  action  shall  be  entered  for  trial,  notice 
of  trial  shall  be  given,  and  the  trial  take  place  in  the  same 
way  as  in  ordinary  cases  in  such  County  Court. 

Certain  cases       (S)  In  any  action  in  the  High  Court,  in  which   the  amount 
m  the  High     Qf  ^Q  demand  is  ascertained  by  the  signature  of  the  defendant, 

Court  may  be  J  .  7s  «  T     ,  ~  ,  , 

tried  at  the      and  in  any  action  tor  any  debt  in  which  a  Judge  or  the  said 
Crouunty  Uo]irt  High  Court  is  satisfied  that  the  case  may  be  properly  tried  in  a 

of  the  county     ~   «  ~  T  .     ,  •>  J 

in  which  the    County  Court,  any  J  udge  ot  the    High  Court  may  order  that 
action  is  to      such  case  shall  be  tried  in  the   County  Court  of  the  County 
the  count}7-  town  of  which  is  named  as  the  place  of  trial,  and 
such  action  shall  be  tried  there  accordingly,  and  the  record 
,.          shall  be  made  up  as  in  other  cases,  and  the  order  directing  the 
^       case,    case  to  be  tried  in  the  County  Court  shall  be  left  with  the 
clerk  of  the  County  Court  on  entering  the  action  for  trial, 
annexed  to  the  record  ;  and  the  trial  shall  take  place  in  the 
same  way  as  in  ordinary  cases  in  such  County  Court.     58  V. 
c.  12,  s.  90. 


By  order  93.  —  (1)  By  the  order  of  a  Judge  of  the  High  Court,  made 

County  Court  upon  such  terms  as  the  Judge  may  consider  just,  the  issues  of 
tried  aT&igli  ^ac^  an(^  assessment  of  damages  in   any   action  pending  in  a 
Court  sittings  County  Court  may  be  tried  and  assessed  at  the  sittings  of  the 
High  Court  at  any  county  town. 

(2)  In  such  cases  the  action  shall   be  entered  and  the  case 
tried  as  in  ordinary  cases.     58  V.  c.  12,  s.  91. 

Powers  of  94.  Where   any   such  cause  is  referred    by  the  presiding 

County  Court  Judge  at  such    sittings,  the  County  Court  in  which  the  action 

erwards.     -g  krought,  and  the  Judge  thereof,  shall  have  the  same  power 

to  enforce  any  award,  report  or  certificate  made  on  the  refer- 

ence, and  to  make    rules   and   orders  upon  appeals  therefrom 

and  motions  relating  thereto,  as  if  the  order  referring  the  case 

had  been  made  by  the  County  Judge.     58  V.  c.  12,  s.  92. 
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95.  The  Clerks  of  the  several  County  Courts  shall  provide  Books  or 
books  in  which  the  Judges  presiding  at  the  sittings  of  the  Jf^a!8  etc 
High  Court,  where  cases  brought  in  any  County  Court  are 
tried  or  assessed  under  this  Act,  may  enter  their  notes  of  such 
trials  and  assessments  ;  and  such  books,  immediately  after  the 
trials  or  assessments,  shall  be  returned  to  the  said  Clerks  and 
sliall  remain  in  their  offices.  58  Y.  c.  12,  s.  93. 

90.  The  jury  fees  and  the  fees  and  charges  payable  andF^esto 
pertaining  to  officers  of  the  County  Courts,  upon  all  actions  or 
proceedings  brought  in  the  County  Courts  and  tried  or  assessed 
in  the  High  Court,  shall  be  chargeable  and  paid  as  if  the  same 
were  being  tried  or  assessed  in  the  County  Courts  ;  and  no 
other  fees  shall  be  chargeable  thereon,  and  the  Clerk  of  a 
County  Court  shall  be  entitled  to  receive  and  take  such  part 
thereof  as  pertains  to  him,  to  his  own  use.  58  V.  c.  12,  s.  94. 

CERTIFICATE   OF   LIS   PENDENS. 

9T.  The  instituting  of  an  action  or  the  taking  of  a  proceed-  Action,  etc., 

T'li-  T  :•,-,  •  A  .      i        ,  not  notice  un- 

ing,  in  which  action  or  proceeding  any  title  or  interest  in  land  iess  certificate 

is  brought  in  question,  shall  not  be  deemed  notice  of  the  action  registered, 
or  proceeding  to  any  person  not  being  a  party  thereto,  until  in 
cases  where  the  land  is  registered  under  The  Land  Titles  Act  ReT-  Stat. 
a  caution  is  registered  under  that  Act  nor  in  other  cases  until  a 
certificate,  signed  by  the  proper  officer  of  the  Court,  has  been 
registered  in  the  Registry  Office  of  the  Registry  Division  in 
which    the   land  is   situate,  which  certificate  may  be  in  the 
following  form:— 

"I  certify  that  in  an  action  or  proceeding  in  the  High  Court,  between  Form- 
A.  B.,  of  and  C.  -D.,  of  some  title  or  interest  is  called  in 

question  in  the  following  land  (describing  it,)" 

Dated  at  (stating  date  and  place.) 

But  no  certificate  shall  be  required  to   be  registered  in  any 

action  or 

mortgage. 


action  or  proceeding  for  foreclosure  or  sale  upon  a  registered^ 
56  V.  c.  21,  s.  53.  I 


98. — (1)  Where   a    certificate    of   Us    pendens   has   been  Order  vacat- 
registered,  and  the  plaintiff,  or  other  party  at  whose  instance  in£  fapendenn 
the  certificate  was  issued,  does  not  in  good  faith  prosecute  the  prosecution  of 
litigation,  the  Court  or  Judge  may  at   any  time  during  the  acti8P;pjp  4 
litigation  make  an  order  vacating  the  certificate  of  Us  pendens. 
53  V.  c.  33,  s.  1. 


(2)  Where  a  certificate  of  Us  pendens  has  been  registered  9r<?er  whe,r.e 

-i  li          -,    •    ,'ff)       -i    •       •  11      ,  ,1       i        i  ,1      claim  net  lim- 

ancl  the  plaintm  s  claim  is  not  solely  to  recover  the  land,  or  the  ited  to  land. 

estate  or  interest  therein,  but  is  to  recover  a  sum  of  money 

or  money's  worth  which  is  chargeable  on  or  payable  out  of  the 

land,  or  some  estate  or  interest  therein,  or  for  which  he  claims 

that  the  land  or  such  estate  or   interest  therein  ought  to  be 

subjected  to  payment,  or  where  the  plaintiff  claims  the  land  or 

some    interest   in    land,    and,    in  the  alternative,  damages  or 

£3 

compensation    in    money    or    money's  worth,  the   Court  or  a 

N. 
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Upon  other 
grounds. 


Costs. 


Appeal  from 
order. 


Registration 
of  order. 


Effect  of 
vacating  Us 
pendens. 


Judge  may  at  any  time  during  the  litigation  make  an  order 
vacating  the  certificate  of  Us  pendens,  upon  such  terms  as  to 
giving  security  or  otherwise  as  may  be  deemed  just.  53  V. 
c.  33,  s.  2. 

(3)  The  Court  or  Judge  may  at  any  time  annul  the  registra- 
tion upon  any  other  just  ground.     53  V.  c.  33,  s.  3. 

(4)  On  application  under  this  section,  the  Court  or  Judge 
may  order  any  of  the  parties  to  the  application  to  pay  the 
costs  of  any  of  the  other  parties  thereto,  or  may  make  any 
other  order  with  respect   to   costs,  as  under  all   the   circum- 
stances may  appear  to  him  just.     53  V.  c.  33,  s.  4. 


.  The  order  for  vacating  or  annulling  a  certificate  of  Us 
pendens  shall  be  subject  to  appeal  according  to  the  practice  of 
the  High  Court  in  like  cases,  and  may  be  registered  in  the 
same  manner  as  judgments  and  other  orders  affecting  lands  are 
registered,  such  registration  to  be  on  or  after  the  fourteenth 
day  from  the  date  of  the  order,  unless  a  Judge  of  the  High 
Court  reverses  the  order  meanwhile,  or  postpones  or  forbids 
the  registration.  53  V.  c.  33,  s.  5. 

1OO.  Where  a  certificate  of  Us  pendens  is  vacated,  any 
person  may  deal  in  respect  to  the  land,  as  fully  as  if  such  Us 
pendens  had  not  been  registered,  and  it  shall  not  be  incumbent 
on  any  purchaser  or  mortgagee  to  enquire  as  to  the  facts 
alleged  in  the  suit,  and  the  rights  of  such  purchaser  or 
mortgagee  shall  not  be  affected  by  his  being  aware  that  the 
allegations  made  in  the  suit  were  in  fact  made.  53  V.  c.  33,  s.  6. 


Assessors. 


Remunera- 
tion. 


Certain 
actions  for 
torts  to  be 
tried  by  a 
jury. 


ASSESSORS. 

101. — (1)  The  High  Court,  or  any  Divisional  Court  or 
Judge  before  whom  any  cause  or  matter  may  be  pending,  or 
the  Court  of  Appeal,  may,  in  any  cause  or  matter  in  which 
it  thinks  it  expedient  so  to  do,  call  in  the  aid  of  one  or  more 
assessors  specially  qualified,  and  try  and  hear  such  cause  or 
matter  wholly  or  partially  with  the  assistance  of  such 
assessors. 

(2)  The  remuneration,  if  any,  to  be  paid  to  such  assessors 
shall  be  determined  by  the  Court.  58  V.  c.  12,  s.  105  (2,  3) ; 
60  V.  c.  16,  Sched.  D,  part. 

TRIAL,   PROCEDURE   AND   PLACE    OF   TRIAL. 

1O£.  In  actions  of  libel,  slander,  criminal  conversation, 
seduction,  malicious  arrest,  malicious  prosecution  and  false 
imprisonment,  all  questions  which  might  prior  to  The  Ad- 
ministration of  Justice  Act,  1873,  have  been  tried  by  a  jury, 
shall  be  tried  by  a  jury,  unless  the  parties  in  person  or  by 
their  solicitors  or  counsel,  waive  such  trial.  58  V.  c.  12, 
s.  109. 
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103.  Subject  to  Rules  of  Court,  all  causes,  matters  and  Cases  formerly/ ^/^j7 
issues,  over  the  subject  of  which  prior  to  The  Administration  Delusive    '  ^^^  ^ 
of  Justice  Act  of  1873,  the  Court  of  Chancery  had   exclusive  jurisdiction-^  * 
jurisdiction,  shall  be  tried  without  a  iury,  unless  otherwise  £?urt  of     7          -33 
ordered.     58  V.  c.  12,  8.  110. 

104.  All  actions  against  municipal  corporations  for  damages  Certain  ac- 

B  ^^        tion  s  n  0*1 1  n  si* 

in  respect  of  injuries  sustained  through  non-repair  of  streets,  municipalities 
roads  or  sidewalks,  shall  be  tried  by  a  Judge  without  a  jury,  to  be  tried 
and  the  trial  shall  take  place  in  the  County   in   which   the  jury  and  venue 
road,  street  or  sidewalk  is  situated.     59  V.  c.  18,  s.  5.  to  be  loca 

105.  Subject  to   Rules    of  Court,  all  causes,  matters  and  Other  issues 
issues  other  than  as  aforesaid,  and  the  assessment  or  enquiry  of  andV*^ 
damages  therein  may,  and  (subject  to  the  provisions  of  section  assessed^6 
110)  in  the  absence  of  such  notice  as  in  the  next  section  men-  judge  alone 
tioned  shall  be  heard,  tried  and  assessed  by  a  Judge  without  a  notice  given 
jury.     58  V.  c.  12,  s.  Ill  (1). 

1 00.  If  any  of  the  parties  desires  the  issues  of  fact  to  be  Unless  jury 
tried  or  damages  to  be  assessed  or  enquired  of  by  a  jury,  he  shall  notice  given 
at  any  stage  of  the  proceedings  but  not  later  than  the  fourth  judge  other- 
day  after  the  close  of  the  pleadings,  or  in  case  notice  of  trial  is  wise  directs, 
served  before  that  time,  then  within  two  days  after  service 
of  notice  of  trial,  or  within  such  other  time  as  may  be  ordered 
by  the  Court  or  a  Judge,  file  and  serve  on  the  opposite  party  a 
notice  in  writing  requiring  that  the  issues  should  be  tried,  or 
the  damages   assessed   by   a  jury,  and  a  copy  of  the  notice 
shall  be  attached  to  the  record  or  certified  copy  of  the  plead- 
ings prepared  for  the   Judge.     58  V.  c.  12,  s.  Ill   (2);  59  V. 
c.  18,  Sched.  (17). 

1OT. — (1)  Where  any  one  of  the   parties  has  given  such  Effect  of 


notice  requiring  a  jury,    the   issues   of  fact     shall   (subject  ?otice . 
to  the  provisions  of  section  110)  be  tried  and   determined  or" 
the   damages  assessed  by  the  verdict   of  jurors  duly   sworn 
for  the  trial  of   such  issues   or   for   the   assessment   of  such 
damages. 

(2)  The  parties  present  at  the  trial  may  consent  that  the  Parties  may 
said  notice  requiring  a  jury  shall  be  waived,  and  the  case  tried  waive  notice- 
and  damages  assessed  by  the  Judge,  and  may  endorse  a  memo- 
randum of  such  consent  upon  the  record,  and  thereupon  the 
judge  may  try  the  issues  or  assess  the  damages  without  a 
jury.     58  V.  c.  12,  s.  112  (1,  2). 

1O8. — (1)  In  all  civil  cases  in  the  High  Court  of  Justice  Agreement  of 
or  in  a  County  Court,  or  in  any  matter  or  cause  within  the  v^dJict°o?  m 
jurisdiction  of  the    Provincial    Legislature,  where  issues  are  answers  to  be 
tried  or  where  damages  are   assessed  by  a  jury,   it   shall  be  sufficient- 
sufficient  if  ten  of  the  jurors  empanelled  for  the  trial  or  assess- 
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ment  shall  agree,  instead  of  twelve;  and  in  such  case  ten 
jurors  may  give  the  verdict,  or  answer  the  questions  sub- 
mitted to  the  jury  by  the  Judge.  58  V.  c.  12,  s.  112  (3)  ; 
c.  16,  s.  1. 

(2)  A  verdict  rendered  or  question  answered  under  the  pro- 
visions  of  this  section  shall  have  the  same  effect  as  the  verdict 
or  answer  given  by  twelve  jurors.  58  V.  c.  12,  s.  112  (4)  ; 
c.  16,  s.  3. 

Special  juries.      (3)  This  section  shall  apply  to  special  juries.     58  V.  c.  12, 
s.  112(5);  c.  16,  s.  4. 


Effect  of  ver- 
diet  or 

given?" 


Death  or  ill- 
ness  of  juror 

or  discovery 

of  interest 
during  trial. 


Judge  may 


out  a  jury. 

\  M   fa* 

!*'«*'-. 

'  (rH^'l* 
f.    *•  "*  /** 

/»' 

/  $3- 
(0 


1  00.  If  at  the  trial  of  any  action  or  issue  or  assessment  of 
damages,  a  iuror  should  die  or  become  incapacitated  by  illness 

.  ,  J  f  .  .       .         ,  ,  ;  S 

or  any  other  cause  from  continuing  to  sit  or  act  on  the  jury, 
or  jf  ft  should  be  discovered  that  one  of  the  jury  sworn  has 
an  interest  in  the  result  of  the  suit  or  is  a  relative  of  any  of 
the  parties  thereto  within  the  degree  of  first  cousin,  the  pre- 
siding Judge  may  discharge  such  juror,  and  may  in  any  such 
case  direct  that  the  trial  or  assessment  shall  proceed  on  such 
terms  as  he  thinks  fit  with  eleven  jurors,  and  in  such  case  ten 
jurors  may  give  the  verdict  or  answer  the  questions  submitted 
to  the  jury  by  the  Judge.  58  V.  c.  12,  s.  113. 

1  1O.  Notwithstanding  anything  in  sections  106  and  107 
contained,  the  Judge  presiding  at  the  trial  may  in  his  discretion 
direct  that  the  action  or  issues  shall  be  tried  or  the  damages 
assessed  by  a  jury  ;  and  upon  application  to  the  Court  in 
which  the  action  is  pending,  or  to  a  Judge  thereof,  by  an  order 
made  before  the  trial,  or  by  the  direction  of  the  Judge  presid- 
ing  at  the  trial,  the  issues  may  be  tried  and  damages  assessed 
without  a  jury.  58  V.  c.  12,  s.  114  ;  59  V.  c.  18,  Sched.  (18). 


Verdict. 


Court  may  111.  Upon  a  trial  by  a  jury,  it  shall  not  be  lawful  for  the 

diveCa  social  Jurv  ^°  §^ve  a  general  verdict,  where  the  Court  or  the  pre- 
yerdict, except  siding  Judge  otherwise  directs,  and  it  shall  be  the  duty  of  the 
inactions  for  •  Ty  ^o  ^ve  a  Special  verdict  if  the  Court  or  presiding  Judge 

llbe1'  J  T  ?  J        it.  •  -J.I,  1 

so  directs  ;  and  the  jury  may  give  either  a  general  or  a 
special  verdict,  unless  the  Court  or  the  presiding  Judge  other- 
wise directs ;  but  this  section  shall  not  apply  to  actions  of  libel. 
58  V.  c.  12,  s.  316. 

In  certain  1 1  £.  Upon  a  trial  by  jury,  in  any  case  except  an  action  for 

may^direct-  libel,  slander,  criminal  conversation,  seduction,  malicious  arrest, 
ed  to  answer  malicious  prosecution  or  false  imprisonment,  the  Judge,  in- 
oStbfe^wwwera  s^ea(^  °^  directing  the  jury  to  give  either  a  general  or  a  special 
the  Judge  verdict,  may  direct  the  jury  to  answer  any  questions  of  fact 
stated  to  them  by  the  Judge  for  the  purpose  ;  and  in  such  case 
the  jury  shall  answer  such  questions,  and  shall  not  give  any 
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verdict ;  and,  on  the  finding  of  the  jury  upon  the  questions 
which  they  answer,  the  Judge  may  direct  judgment  to  be 
entered.  58  V.  c.  12,  s.  117. 

INTEREST. 

113.  Interest  shall  be  payable  in  all  cases  in  which  it  is  ^ 
now  payable  by  law,  or  in  which  it  has  been  usual  for  a  jury  as  hitherto, 
to  allow  it      58  V.  c.  12,  s.  118. 

114. — (1)  On  the  trial  of  any  issue,  or  any  assessment  of  Wh,e^  allowed 

j  11.  •  1,1     -U  i>  on  debts  cer' 

damages,  upon  any  debt  or  sum  certain,  payable  by  virtue  ot  tain  and  over- 
a  written  instrument  at  a  certain  time,  interest  may  be  allowed  due-      ?•  ^>  /?  ^  fe-  5' 
to  the  plaintiff  from  the  time  when  the  debt  or  sum  became  g-^S{,  &  o  * 

payable.  /  u  '^, 

(2)  If  such  debt  or  sum  is  payable  otherwise  than  by  virtue 
of  a  written  instrument  at  a  certain  time,  interest  may  be 
allowed  from  the  time  when  a  demand  of  payment  is  made  in 
writing,  informing  the  debtor  that  interest  will  be  claimed 
from  the  date  of  the  demand.  58  V.  c.  12,  s.  119. 

115.  In  actions  for  conversion  of  goods  or  for  trespass  de  When  byway 

•L  j.   j.'      J.T-  •  j.    •       it,  p  of  damages 

ooms  asportat^s,  the  jury  may  give  interest  in  the  nature  ot  in  certain 
damages  over  and  above  the  value  of  the  goods  at  the  time  of  actions, 
the  conversion  or  seizure,  and  in  actions  on  policies  of  insurance 
may   give  interest    over  and  above  the   money   recoverable 
thereon.     58  V.  c.  12,  s.  120. 

116.  Unless  it  is  otherwise  ordered  by  the  Court,  a  verdict  Cements11 
or  judgment  shall  bear  interest  from  the  time  of  the  rendering 

of  the  verdict,  or  of  giving  the  judgment,  as  the  case  may  be  ' 
notwithstanding  that  the  entry  of  judgment,  shall  have  been 
suspended  by  any  proceedings  in  the  action,  whether  in  the 
Court  in  which  the  action  is  pending  or  in  appeal.      58  V. 
c.  12,  s.  121. 

PLEADINGS   IN   ACTIONS    ON   FOREIGN   JUDGMENTS. 

11T.  In  any    action  brought  in    Ontario  on    a    judgment  ?uj*  uP°n. 

,       .       ,    .       .,/     -r,        .  p0,-,      ,          .  .          •  i  •   v   judgment  in 

obtained  in  the   rrovince  ot  (Quebec  in  an  action  in  which  Quebec,  where 
the  service  of  notice  on  the  defendant  or  party  sued  has  been  service  was 
personal,   no  defence  that  might  have  been   set    up    to  the  p 
original  action  shall  be  pleaded  to  that  brought  on  the  judgment. 
58  V.  c.  12,  s.  122. 

118.  In  any   action  brought  in  Ontario  on   a  judgment  Su^upon^ 
obtained  in  the  Province  of  Quebec  in  an  action  in  which 
personal  service  was  not  obtained  and  in  which  no  defence  the  service 
was  made,  any  defence  that  might  have  been  set  up  to  the 
original  action  may  be  made  to  the  action  on  the  judgment. 
58  V.  c.  12,  s.  123. 
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Cost  in  dis- 
cretion of 
Court. 


#-     u 


COSTS. 

119.  Subject  to  Rules  of  Court,  and  to  the  express  provis- 
ions of  any  statute,  the  costs  of  and  incident  to  all  pro- 
ceedings in  the  Supreme  Court  of  Judicature,  shall  be  in  the 
discretion  of  the  Court  or  Judge,  and  the  Court  or  Judge  shall 
have  full  power  to  determine  by  whom  and  to  what  extent 
such  costs  are  to  be  paid.  59  V,  c.  18,  s,  11. 


of 

uc 
documents. 


WITNESS   FEES. 

120.  No  public  official  or  other  witness  subpoenaed  or 
called  upon  to  produce  before  any  Court  or  other  tribunal  any 
public  or  other  document  shall  be  entitled  to  more  than 
ordinary  witness  fees,  unless  the  Court  or  other  tribunal 
otherwise  orders.  58  V.  c.  12,  s.  127,  part;  59  V.  c.  18, 
Sched.  (20). 

REFERENCES   TO   MASTER   IN    ORDINARY. 


When 

references  to 
be  to  master 
in  ordinary. 


Rev.  Stat. 
c.  62. 


. — (1)  Unless  the  Master  in  Ordinary  shall  certify  that  by 
reason  of  press  of  business,  or  for  other  good  reason,  he  is  pre- 
sently unable  to  proceed  with  any  reference  or  trial,  or  unless 
the  Judge  or  the  Court  which  directs  the  reference  or  the  trial 
is  satisfied  that  the  said  Master  in  Ordinary  is  otherwise  un- 
able or  ought  not  by  reason  of  disqualification  or  for  any  other 
good  reason,  to  take  or  proceed  with  any  reference  or  trial,  the 
references  which  shall  be  made  by  the  High  Court  or  a  Judge 
thereof  at  the  trial  or  hearing  in  Toronto  of  any  action, 
suit  or  proceeding  begun  and  carried  on  in  Toronto,  and 
which  might  according  to  the  practice  of  the  Court  be  referred 
to  the  Master  in  Ordinary,  shall  be  to  the  Master  in  Ordi- 
nary. This  section  shall  apply  to  references  made  by  order 
of  the  Court  or  a  Judge  under  The,  Arbitration  Act. 

(2)  Nothing  in  this  section  contained  shall  affect  the 
powers  of  reference  of  the  Court  or  Judge  where  a  reference 
shall  be  made  to  an  engineer  or  other  skilled  or  expert  person. 
60  V.  c.  14,  s.  87. 


Judges  of 
Supreme 
Court  may 
make  rules. 


RULES   OF   COURT. 

. — (1)  The  Supreme  Court  may  at  any  time,  with  the 
concurrence  of  a  majority  of  the  Judges  thereof  present  at  any 
meeting  held  for  that  purpose,  alter  and  annul  any  Rules  of 
Court  for  the  time  being  in  force,  and  may  make  any  further 
or  additional  Rules  of  Court  for  carrying  this  Act  into  effect, 
and  in  particular  for  all  or  any  of  the  following  matters  that 
is  to  say : 

(a)  For  regulating  the  sittings  of  the  High  Court  of  Jus- 
tice and  the  Court  of  Appeal,  and  of  any  Divisional 
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or  other  Courts  thereof  respectively,  and  of  the 
Judges  of  the  said  High  Court  sitting  in  Chambers  ; 

(6)  For  regulating  the  pleading,  practice,  and  procedure 
in  the  High  Court  of  Justice  and  Court  of  Appeal ; 

(c)  For  the  hearing  of  appeals  from  County  Courts,  or  from 

a  Judge  of  a  County  Court,  from  Provisional  Judi- 
cial District  Courts  or  from  a  Judge  of  any  such 
Court,  from  Surrogate  Courts,  Stipendiary  Magis- 
trates, or  Division  Courts,  by  any  two  or  more  of  the 
Judges  of  the  Supreme  Court,  and  for  regulating  the 
selection  of  the  Judges  of  the  Supreme  Court,  who 
shall  hear  such  appeals,  and  for  regulating  all 
matters  relating  to  the  practice  of  such  appeals  ; 

(d)  For  empowering    the    Master  in   Chambers,  or  any  To  empower 

referee  sitting  for  him,  or  the  Judges  of  the  County  chambers, 

Courts,  other  than  the  Judge  of  the   County  of  etc.,  to  make 

York,  or  the  Local   Masters  in  respect  of  actions  ord< 

brought  in   their  counties,  to  do  any  such   thing, 

and  to  transact  any  such  business,  and  to  exercise 

any  such  authority  and  jurisdiction  in  respect  of 

the  same  as  by  virtue  of  any  Statute  or  custom,  or 

by   the   Rules   of   the   High    Court,  are  now   or 

may   be  hereafter   done,   transacted  or   exercised 

by  a  Judge  of  the  High  Court  sitting  at  Chambers, 

and  as  shall  be  specified   in  any  such  rule,  except 

in  respect  of  matters  relating  to — 

1.  The  liberty  of  the  subject ; 

2.  Appeals  and  applications   in   the   nature  of 

appeals  ; 

3.  Proceedings  under  The  Act  respecting  Luna-  ftev.  Stat., 

tics;°  ^  c-65' 

4.  Applications   for  advice   under    The    Trustee  Rev  gtat 

Act;  c.  129.  ' 

5.  Matters  affecting  the  custody  of  children  ;  and 

6.  Proceedings  under  section  37  of  this  Act. 

(e)  Generally,  for  regulating  any  matters  relating  to  the 

practice  and  procedure  of  the  said  Courts  respect- 
ively, or  to  the  duties  of  the  officers  thereof,  or  of 
the  said  Supreme  Court,  or  to  the  costs  of  proceed- 
ings therein ;  and  every  other  matter  deemed 
expedient  for  the  better  attaining  the  ends  of  jus- 
tice, advancing  the  remedies  of  suitors,  and  carry- 
ing into  effect  the  provisions  of  this  Act  and  of  all 
other  Acts  now  or  hereafter  in  force  respecting  the 
said  Courts. 

(/)  Subject  to  the  approval  of  the  Lieutenant-Governor 
in  Council,  to  make  rules  from  time  to  time  regu- 
lating all  fees  payable  in  stamps. 
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Judges  of 
Court  of  Ap- 
peal may 
make  rules. 


Judges  of 
High  Court 
may  make 
rules. 


(2)  Where  any  provisions  in  respect  of  the  practice  or  pro- 
cedure of  any  courts,  the  jurisdiction  of  which  is  vested  by 
this  Act  in  the  High  Court,  are  contained  in  any  statute,  Rules 
of  Court  may  be  made  for  modifying  such  provisions  to  any 
extent  that  may  be  deemed  necessary  for  adapting  the  same 
to  the  High  Court,  unless,  in  the  case  of  any  Act  hereafter 
passed,  this  power  shall  be  expressly  excluded. 

(3)  Any  provisions  relating  to  the  payment,  transfer  or  de- 
posit into,  or  in,  or  out  of  an^  Court  of  any  money  or  pro- 
perty, or  to  the  dealing  therewith,  shall,  for  the  purposes  of 
this  section,  be  deemed  to  be  provisions  relating  to  practice 
and  procedure. 

(4)  All  Rules  of  Court  made  in  pursuance  of  this  section 
shall  from  and  after  they  come  into  operation,  regulate  all 
matters  to  which  they  extend,  until  annulled  or  altered  in  pur- 
suance of  this  section  or  section  125.      58  V.  c.  12,  s.  132  ;  c.  13, 
s.  41. 


Subject  to  any  Rules  of  Court  which  may  be  made 
under  the  provisions  of  the  preceding  section,  the  Judges  of 
the  Court  of  Appeal,  or  a  majority  of  them,  may  from  time  to 
time  make  such  general  rules  and  orders  for  fixing  the  costs  to 
be  allowed  in  respect  of  proceedings  in  the  said  Court,  and  for 
regulating  the  different  proceedings  in  appeal,  and  generally 
for  the  effectual  execution  of  this  Act  and  the  intention  and 
object  thereof  in  regard  to  the  practice  in  appeals  as  to  them 
may  seem  expedient  ;  and  may  also  from  time  to  time  alter 
and  amend  any  of  the  existing  rules  or  any  rules  made  under 
the  authority  of  this  Act,  and  make  other  rules  instead  there- 
of ;  and  until  such  rules  are  made,  the  present  rules  and  the 
existing  practice  and  mode  of  proceeding  in  the  Court  shall 
continue  in  force.  58  V.  c.  12,  s.  133. 

124.  The  Judges  of  the  High  Court  or  any  four  of  them, 
of  whom  two  of  the  Presidents  of  the  Divisions  of  the  High 
Court  shall  be  two,  shall,  as  regards  matters  in  the  High  Court, 
have  power  to  make  general  rules  from  time  to  time  for  the 
regulation  of  the  practice  of  the  High  Court.  58  V.  c.  12,  s.  134. 


Lieut.  -Gov- 
1  C°Un 


125.  The  Lieutenant-Governor  in  Council  may  from  time 
time  authorize  the  following  persons,  viz.  :  the  Chief  Justice 
authorize  cer-  of  Ontario,  the  Chancellor,  the  Chief  Justice  of  the  Queen's 
mlkeJralS.8  10  Bench,  the  Chief  Justice  of  the  Common  Pleas,  and  any  one  or 
more  of  the  other  Justices  of  the   Supreme  Court,  to  make 
Rules  of  Court  under  this  Act  ;   every  such   appointment  to 
continue  for  such  time  as  shall  be  specified  by  Order-in  Council, 
and  the  Judges  so  appointed,  or  any  three  of  them,  may  make 
such  rules,  and  the  same  shall  have  the  same  effect  as  if  made 
by  all  the  Judges  of  the   Supreme  Court,  under  section  122. 
58  V.  c.  12,  s.  135. 
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The  Judges  of  the  Supreme  Court  and  of  the  High  Authority  to 
Court,  respectively,  shall  have   the  same  authority  to  make  court  fa?  Dis- 
Rules  of  Court  with  respect  to  District  Courts  as  they  have  trict  Courts. 
with  respect  to  the  High  Court  and  to  County  Courts,  and  the 
Judges   authorized  as  mentioned  in  section  125  of  this   Act 
shall,  with  respect  to  District  Courts,  have  the  like  authority. 
58  V.  c.  12.  s.  136. 

12T.  A  Council  of  the  Judges  of  the  said  Supreme  Court,  of  Council  of 


which  due  notice  shall  be  given  to  all  the  said  Judges,  shall          S     c< 


pro 

assemble  once  at  least  in  every  year,  on  such  day  or  days  as  cedure  and 
shall  be  fixed  by  the  Lieutenant-Governor,  for  the  purpose  of 
considering  the  operation  of  this  Act  and  of  the  Rules  of  Court 
for  the  time  being  in  force,  and  also  the  working  of  the  several 
offices  and  the  arrangements  relative  to  the  duties  of  the  officers 
of  the  said  Courts  respectively,  and  of  enquiring  and  examining 
into  any  defects  which  may  appear  to  exist  in  the  system  of  , 
procedure  or  the  administration  of  the  law  in  the  High  Court 
of  Justice  or  the  Court  of  Appeal,  or  any  other  Court,  or  by 
any  other  authority  ;  and  they  shall  report  annually  to  the 
Lieutenant-Governor  what  (if  any)  amendments  or  alterations 
it  would  in  their  judgment  be  expedient  to  make  in  this  Act, 
or  otherwise  relating  to  the  administration  of  justice,  and  what 
other  provision  (if  any)  which  cannot  be  carried  into  effect 
without  legislative  authority  it  would  be  expedient  to  make 
for  the  better  administration  of  justice  ;  an  extraordinary 
council  of  the  said  Judges  may  also  at  any  time  be  convened 
by  the  Lieutenant-Governor.  58  V.  c.  12.  s.  137. 

128.  Save  as  by  this  Act  or  by  any  Rules  of  Court  other-  Provision  for 
wise  provided,  all  forms  and  methods  of  procedure  which,  prior  fisting  pi 


ro- 


to  the  22nd  day  of  August,  1881,  were  in  force  in  any  of  the  cedure  where 
Courts  whose  jurisdiction  then  became  vested  in  the  said  High  Jste^with 
Court,  under  and  by  virtue  of  any  law,  general  order,  or  rule  this  Act  or 
whatsoever,  and  which  are  not  inconsistent  with  this  Act  or  court.° 
with  any  Rules  of  Court,  may  continue  to  be  used  and  prac- 
tised in  the  said  High  Court  of  Justice,  in  such  and  the  like 
cases,  and  for  such  and  the  like  purposes  as  nearly  as  may  be, 
as  those  to  which  they  would  have  been  applicable  prior  to  the 
said  date  in  the  respective  Courts  of  which  the  jurisdiction 
became  so  vested.     58  Y.  c.  12,  s.  138. 

1 29.  The  Consolidated  Rules  of  Practice  and  Procedure  of  Consolidated 
1897,  revised  and  consolidated  under  the  authority  of  section  ^^pr 
42  of  The  Law  Courts  Act,  1895,  and  of  section  15  of  The  Law  under  58  v. 
Courts  Act,  1896,  by  the  Commissioners  appointed  under  the  jjg1^  ^nj8 
said  section  42  and  approved  by  the  Lieutenant-Governor   in  confirmed.' 
Council  are  hereby  declared  to  be  as  valid  as  if  contained  in  an 
Act  of  the  Legislature ;  and  nothing  in  the  said  rules  shall  be 
open  to  any  question  as  to  the  jurisdiction  to  make,  approve 
and  authorize  the  same  under  the  said  section  or  otherwise, 
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Chap.  51. 


Registrar  may 
be  appointed 
the  Court 

Appeal. 


Fees  to  be  paid 
/  Registrar  in 
^x^       stamps. 

/C    1^ 

ft.  * 


Rev.  Stat. 
c.  25. 


but  the  same  shall  be  subject  to  be  varied  or  repealed  from 
time  to  time  by  the  same  authority  and  in  the  same  manner 
as  other  Rules  of  Court.  59  V.  c.  18,  s.  15. 


OFFICERS   AND   OFFICES. 

13O. — (1)  The  Lieutenant-Governor  in  Council  may^Jroin 
time  to  time  appoint  a  suitable  person  to  be  Registrar  of  the 
Court  of  Appeal. 

(2)  The  said  Registrar  shall  not  take  for  his  own  use  or 
benefit,  directly  or  indirectly,  any  fee  or  emolument  save  the 
salary  to  which  he  is  entitled  by  law  ;  and  all  fees  received 
by  him  on  account  of  the  said  office  shall  form  part  of  the 
Consolidated  Revenue  Fund,  and  shall  be  payable  in  stamps, 
subject  to  The,  Act  respecting  Law  Stamps.  58  V.  c.  12,  s.  139. 


Appointment        131. — (1)  The  Lieutenant-Governor  may  from  time  to  time 
etc.  ast(!rs'      appoint  a   Master   in   Ordinary,   a   Master   in    Chambers,  an 

Accountant  of  the  Supreme  Court  and  two  or  more  Taxing 

Officers. 

(2)  Subject  to  orders  of  the  Lieutenant-Governor  in  Council, 
the  said  officers  and  the  Local  Masters  shall  be  officers  of  the 
Supreme  Court  and  attached  thereto.  58  V.  c.  12,  s.  140. 


Appointment 
of  Clerk  of 
Process,  etc. 


Duties. 


The  Lieutenant-Governor  may  from  time  to  time 
appoint  for  the  High  Court ;  one  Clerk  of  the  Crown  and 
Pleas ;  two  Registrars ;  one  Clerk  of  the  Process ;  one  Clerk 
of  Records  and  Writs,  and  also  such  other  clerks  and  officers 
as  the  business  of  the  Court  may,  from  time  to  time,  require  ; 
and  such  officers  and  clerks  shall,  in  addition  to  any  of  the 
duties  usually  performed  by  the  like  officers  and  clerks,  per- 
form such  duties  as  may  by  Order  in  Council  or  Rules  of  the 
Supreme  Court  or  the  High  Court  be  provided.  58  V.  c.  12, 
s.  141,  part ;  59  V.  c.  18,  Sched.  (22). 


Officers  to  133. — (1)  Subject  to  orders  of  the  Lieutenant-Governor  in 

r(rmahn  ,  Council,  all  officers  attached  to  the  various  Divisions  of  the 

their  several  High  Court  shall  remain  and  continue  to  be  attached  to  the 

Divisions  Division  to  which  they  are  now  respectively  attached. 

until  changed. 

(2)  Where  a  doubt  exists  as  to  the  position  under  this  Act 
of  any  existing  officer  attached  to  any  Court  or  Judge  affected 
by  this  Act,  such  doubt  may  be  determined  by  Rule  of  Court. 

(3)  The   Lieutenant-Governor   in    Council   shall    have    the 
power  and  (subject  to  any  Order  in  Council)  the  Judges  of 
the  said  Supreme  Court  shall  have  power  to  change  the  official 
names  of  offices  and  officers,  and  to  change  and  regulate  the 
duties  of  the  officers.     58  V.  c.  12,  s.  142. 


Chap.  51.  THE  JUDICATURE  ACT.  Sec.  134.  203 

134.  Subject  to  any  Order  in  Council  in  that  behalf,  the  Distribution 
business  to  be  performed  in  the  High  Court  and  in  the  Court  aLong"* 
of  Appeal  respectively,  or  in  any  Divisional  or  other  Court  officers. 
thereof,  or  in  the  Chambers  of  any  Judge  thereof,  other  than 
that  performed  by  the  Judges,  shall  be  distributed  among  the 
several  officers  attached  to  the  said  Courts  by  the  preceding 
section  in  such  manner  as  may  be  directed  by  Eules  of  Court  ; 
and  such  officers  shall  perform  such  duties  in  relation  to  such 
business  as  may  be  directed  by  Rules  of  Court  ;  and,  subject 
to  such  Order  in  Council  and  Rules  of  Court,  all  such  officers 
respectively  shall   continue  to   perform   the  same  duties,  as 
nearly  as  may  be,  and  in  the  same  manner  as  if  this  Act  had 
not  been  passed.     58  V.  c.  12,  s.  143. 


135.  —  (1)  Every  officer  of  the   Court  hereafter  appointed  0^h  of 
shall,  before  he  enters  upon  his  duties,  take  and  subscribe  the 
following  oath  :  — 

"I,  A.  B.  of-    --  ,  do  hereby  solemnly  swear  that  I  will,  according  to  Form. 
the  best  of  my  skill,  learning,  ability  and  judgment,  well  and  faithfully 
execute  and  fulfil  the  duties  of  the  office  of  (as  the  case  may  be)  without  favour 
or  affection,  prejudice  or  partiality,  to  any  person  or  persons  whomsoever. 
So  help  me  God." 

(2)  When  not  convenient  to  a  person  appointed  to  any  office  ?^ore  whom 
to  attend  at  Toronto  to  take  the  oath  of  office,  the  oath  may 
be  taken  before  the  Judge  of  the  County  Court  of  the  County 
in  which  the  officer  resides,  or  before  a  Commissioner  author- 
ized to  administer  affidavits  in  such  County,  and  the  oath  shall 
be  certified  by  the  Judge  or  Commissioner  and  filed  amongst 
the  records  of  the  Court  at  Toronto.  In  all  other  cases  the 
oath  shall  be  administered  to  the  officer  by  the  Judge  in  open 
Court.  58  V.  c.  12,  s.  145. 

136.  The  Clerk  of  the  Crown  and  Pleas,  the  Clerk  of  the  Officers  to 
Process,   the   Registrars   and   Local   Registrars  of  the    High  giv*  securit^ 
Court,  and  the  Deputy  Clerks  of  the  Crown  and  Pleas,  shall     &* 
within  one  month  next  after  their  appointment,  give  security  £ 

to  Her  Majesty,  in  such  sum  and  with  so  many  sureties,  and 
in  such  form  as  the  Lieutenant-Go  vernor  in  Council  directs, 
conditioned  respectively  for  the  due  performance  of  the  duties 
of  their  respective  offices.  58  V.  c.  12,  s.  146,  part  ;  59  V.  c.  18, 
Sched.  (23). 

13T.  The  neglect  by  any  such  officer  to  give  such  security  Consequences 
shall  render  his  appointment  void  ;  but  the  forfeiture  of  office  j£  So^o!^ 
shall  not  affect  any   Act  done  by  him  during  the  time  he 
actually  continues   to   hold   his   appointment.     58  V.   c.    12, 
s.  147,  part;  59  V.  c.  18,  Sched.  (24). 

138.  The    Lieutenant-  Go  vernor    shall    in    his    discretion  Who  to  ap- 
approve  of  the  security  and  sureties  so  given  by  the  Clerk  of  PSJties  the 
the  Process,  Clerk  of  the  Crown  and  Pleas  and  Registrars;  and 
the   Judge  of  the    County    Court   having   first   certified   his 
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Chap.  51. 


approval  in  writing,  of  the  security  and  sureties  given  by  the 

Local  Registrar  or  Deputy  Clerk  of  the  Crown  for  his  County, 

the  Lieutenant-  Governor  shall  in  his  discretion  approve  of  the 

security  and  sureties  so  given  by  such  Local   Registrar  or 

To  be  recorded  Deputy    Clerk  ;     and     such   securities,  when   executed    and 

as  provided  by  approved,  shall  be  duly  recorded  in  the  manner  provided  by 

Hev.  Stat.       The  Act  respecting  Public  Officers,  and  shall  then  be  deposited 

in  the  office  of  the  Provincial  Treasurer.     58  V.  c.  12,  s.  148, 

part  ;  59  V.  c.  18,  Sched.  (25). 


The  Clerk  of  the  Gr0wn  and  Pleas>  the  Registrars  and 
Osgoode  Hail,  the  Clerk  of  the  Process  respectively  shall  keep  their  offices 
in  Osgoode  Hall,  in  the  City  of  Toronto.     58  V.  c.  12,  s.  149  ; 
59  V.  c.  18,  Sched.  (26). 


The  Clerk  of 
Process  to 
make  quar- 
terly returns. 


1 4O.  The  Clerk  of  the  Process  shall  make  to  the  Treasurer 
of  the  Province  quarterly  returns,  verified  by  his  affidavit,  of 
all  writs  and  process  supplied  by  him  to  be  issued  by  the 
said  officers.  58  V.  c.  12,  s.  151,  part;  59  V.  c.  18,  Sched. 
(27). 


Official 
referees. 


Additional 
referees  may 
be  appointed. 


141. — (1)  Subject  as  aforesaid,  the  Judges  of  the  County 
Courts,  the  Master  in  Ordinary,  the  Master  in  Chambers,  the 
Clerk  of  the  Crown  and  Pleas,  the  Registrars  of  the  High 
Court  and  the  Local  Masters  shall  be  official  referees  for  the 
trial  of  such  questions  as  shall  be  directed  to  be  tried  by  such 
referees. 

(2)  In  case  the  business  is  found  to  require  other  or  addi- 
tional official  referees,  and  the  President  of  the  High  Court  so 
certifies,  the  Lieutenant-Governor  from  time  to  time  may 
appoint  other  and  additional  official  referees  accordingly.  58 
V.  c.  12,  s.  152  (1,  2),  part ;  59  V.  c.  18,  Sched.  (28). 


When  fees  to 
be  paid  in 
stamps. 


142.  In  the  case  of  officers  who  are  paid  by  salary,  the  fees 
on  any  reference  or  trial  shall  be  paid  in  stamps  other  referees- 
shall  be  paid  in  money.  58  V.  c.  12,  s.  152  (3). 


Local 

Masters. 


In  case  of 
vacancy. 


1 43. — (1)  There  shall  be  a  Local  Master  in  every  county  or 
union  of  counties  other  than  the  County  of  York,  and  every 
Local  Master  hereafter  appointed  shall  reside  in  the  county 
for  which  he  is  appointed. 

(2)  When  a  vacancy  occurs  in  the  office  of  Local  Master,  the 
Judge  of  the  County  Court  for  the  county  shall  be  the  Local 
Master  until  and  unless  another  person  is  appointed  Local 
Master.  In  such  case  if  there  are  two  County  Judges,  a  Senior 
and  Junior  Judge,  both  Judges  shall  be  Local  Masters  until 
and  unless  one  of  them  or  some  other  person  is  appointed  sole 
Local  Master. 


Chap.  51.  THE  JUDICATURE  ACT.  Sec.  143  (3). 

(3)  Except  in  the  County  of  York,  the  several  Clerks  of  the  Deputy  Clerks 
County  Courts  shall  be  ex  officio  Deputy  Clerks  of  the  Crown  ° 

and  Pleas  of  the  High  Court  for  their  respective  Counties, 
unless  the  offices  of  Deputy  Clerk  of  the  Crown  and  Deputy 
Registrar  are  consolidated  under  subsection  5. 

(4)  Where  a  County  Court  Judge  is  the  Local  Master,  the  Ex-Deputy 
County  Court  Clerk  shall  be  the  Deputy  Registrar. 

(5)  The  offices  of  Deputy  Clerk  of  the  Crown  and  Deputy 
Registrar  (not  Local  Master)  shall  be  consolidated  as  vacancies 
occur  in  either ;  unless  where  the  Presidents  of  the  Divisions 
of  the  High  Court  or  a  majority  recommend  otherwise  ;  when 
the  said  offices  are  held  by  the  same  person,  he  shall  be  styled 
Local  Registrar  of  the  High  Court.      58   V.  c.  12,  s.  153(1-5;. 

144. — (1)  Except  as   provided  in  subsection  4  of  section  30  Fees  of  De- 
of  The  Arbitration  Act,  where  a  reference  is  made  to  a  Deputy  the^bSwn §  °f 
Clerk  of  the  Crown,  or  an  examination  is  taken  by  him,  he  shall  Rev.  gtat. 
be  entitled  to  take  and  receive  to  his  own  use  the  fees  on  such  c-  62 
reference  or  examination. 

(2)  The  Lieutenant-Governor  in  Council  may  commute  the  Commutation 
ff  &<>      fees  of  a  Local  Master,  or  of  a  Local  Master  and  Deputy  Regis-  Masterf-  L°Cal 

e.  1 7  <T  ¥  trar,  including  his  fees  as  an  official  referee,  for  a  fixed  annual 
sum,  such  sum  not  to  exceed  the  average  income  derived  from 
such  fees  for  the  preceding  five  years. 

(3)  The  Lieutenant-Governor  in  Council  may  commute  the  Commutation 
fees  payable  to  a  Deputy  Clerk  of  the  Crown  on  references  and  r)e?uty°Cierks 
examinations  and  other  matters  for  a  fixed  annual  sum,  such  of  the  Crown, 
sum  not  to  exceed  the  average  income  derived  from  such  fees 

during  the  preceding  five  years. 

(4)  Any  annual  sum  fixed  as  provided    in  the  preceding  Amount  of 
(9<^o      two  subsections  shall  continue  until  varied  by  Order  in  Coun-  ^""be***1011 

f    ~  cil,  but  any  order  for  payment  of  any  such  annual  sum  as  changed, 

aforesaid  may  be  rescinded,  and  the  amount  may  by  Order  in 
Council  be  increased  or  diminished,  provided  that  in  no  case 
shall  any  Order  in  Council  name  a  sum  exceeding  the  average 
income  or  fees  aforesaid  (as  the  case  may  be)  during  the  pre- 
ceding five  years.  58  V.  c.  12,  s.  153  (6-9). 

145.  The    Local    Masters,    Local  Registrars,  and  Deputy  Appointment 
Clerks   of  the  Crown,  Deputy  Registrars   and   other   officers  of  officers- 
mentioned   in  this  Act  shall  be  appointed  by  the    Lieutenant- 
Governor,   and   every   such    officer   heretofore    or     hereafter 
appointed  shall  hold   office   during   the   pleasure  of  the  Lieu- 
tenant-Governor.    58  V.  c,  12,  s.  153  (10). 

146.  Subject  to  Rules  of  Court  as  to  office  hours  during  office  hours  of 
vacations  and  in  Toronto   on   Saturdays,  the  offices  of   the 

Local  Registrars,  Deputy  Clerks  of  the  Crown,  and  those  of 
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the  Supreme  Court,  Court  of  Appeal,  and  the  High  Court  of 
Justice  for  Ontario  at  Osgoode  Hall,  shall  be  kept  open  from  10 
o'clock  in  the  forenoon  until  4  o'clock  in  the  afternoon,  except 
upon  legal  holidays  or  'other  special  days  appointed  by  an  Act 
of  the  Legislature.  60  V.  c.  3,  s.  3  ;  c.  14,  s.  89. 

14T. — (1)  Where  a  Local  Master,  or  Deputy  Registrar,  or 
DePuty  Clerk  of  the  Crown,  or  other  officer,  is  paid  by  a 
salary,  he  shall  not,  save  as  hereinbefore  expressly  provided, 
take  for  his  own  benefit,  directly  or  indirectly,  any  fee  or  emolu- 
ment, save  the  salary  to  which  he  is  entitled ;  but  the  like  sums 
and  fees  heretofore  payable  on  proceedings  in  his  office  shall  con- 
tinue to  be  payable ;  and  all  such  fees  shall  form  part  of  the 
Consolidated  Revenue  Fund  of  this  Province,  and  shall  be  pay- 
able in  stamps,  subject  to  the  provisions  of  The  Act  respecting 
Law  Stamps.  58  V.  c.  12,  s.  153  (11). 


in  certain 

cases. 


Local  officers       (2)  The  Local  Masters  and  Deputy   Registrars  not  paid  by 
may  take  fees  salary  and  the  commissioners  for  taking  affidavits  may  retain 

if  not  paid  by  ,, J  .r  ,,     ,       «  „       ™        &,  .    .      ,  * 

salary.  to  their  own  use  all  the  fees  of  omce  which  they  respectively 

receive  not  payable  to  the  Crown  or  belonging  to  any  fee 
fund,  and  need  not  account  to  the  Crown  for  any  portion  of 
such  fees.  58  V.  c.  12,  s.  180  (2). 

LocalMasters  148.  No  Local  Master  whose  gross  income  from  his 
office  of  Local  Master  or  of  Deputy  Registrar  and  Local  Master, 
is  $2,000  or  upwards,  shall,  during  the  continuance  of  his 
appointment,  directly  or  indirectly,  practise  in  the  profession  of 
the  law  as  Counsel,  or  Solicitor,  or  as  a  Notary  Public,  or  Convey- 
ancer, or  do  any  manner  of  conveyancing,  or  prepare  any  papers 
or  documents  to  be  used  in  any  court  of  this  Province,  under  the 
penalty  of  forfeiture  of  office  and  the  further  penalty  of  $400, 
to  be  recovered  by  any  person  who  sues  for  the  same  by  action 
in  the  High  Court,  and  one-half  of  such  pecuniary  penalty  shall 
belong  to  the  party  suing,  and  the  other  half  to  Her  Majesty 
for  the  use  of  the  Province ;  and  nothing  in  this  section  shall 
prevent  the  Lieutenant-Governor  in  Council,  or  the  High  Court, 
from  requiring  a  Local  Master  whose  income  does  not  amount 
to  $2,000,  to  abstain  from  practising  under  the  like  penalties. 
58  V.  c.  12,s.l53  (12). 


High  Court 
may  except 
officers  from 
ss.  143  (1) 
and  148. 


149.  The  High  Court  may,  with  the  concurrence  of  the 
Lieutenant-Governor,  relieve  any  person  now  holding  the 
office  of  Local  Master  and  Deputy  Registrar,  or  any  other  officer 
from  the  operation  of  subsection  1  of  section  143,  and  section 
148,  or  of  either  of  them.  58  V.  c.  12,  s.  153  (13). 


Salaries  of 


150.  —  (1)  The  Lieutenant-Governor  in  Council  may 
Direct  tnat  sums  n°t  in  ar)y  case  exceeding  $600  nor  less  than 
$1UO  yearly  shall  be  paid  out  of  such  money  s  as  may  be 
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voted  by  the  Legislature   for  the   purpose,    as   and   for   the 
salaries  of  the  Deputy  Clerks  of  the  Crown  respectively. 

(2)  The  preceding  provision  fixing  the  maximum  at  $600 
shall  not  apply  to  any  case  where  the  Deputy  Clerk  does  not 
hold  the  office  of  Registrar  of  the  Surrogate  Court.  58  V.  c. 
12,  s.  181. 

151.  —  (1)  Every  officer  paid  by  fees,  whether  commuted  or  Returns  of 
not,  shall  on  or  before  the  15th  day  of  January  in  every  year,      8 
transmit   to   the  Inspector  of  Legal    Offices   appointed   under 
section  165  of  this  Act,  a  just,  true  and  faithful  account,  verified 
upon  oath,  of  the  amount  of  fees  paid  or  payable  to  him  in  cash 
or  in  stamps,  in  respect  of  his  office  during  the  preceding  year, 
and  also  such  particulars  with  reference  to  the  business  of  his 
office  as  the  Inspector  of  Legal  Offices  may  require. 

(2)  The  Lieutenant-Governor  or  the  member  of  the  Govern-  Form  of 
ment  having  charge  of  the  matter  may  require  the  return  to  returns- 
state  any  particulars,  or  to  be  made  in  any  form  that  may  be 
thought  proper,  and  such  return  shall  be  made  accordingly. 
58  V.  c.  12,  s.  153  (14,  15). 


55.  In  the  office  of  every  Local  Registrar,  Deputy  Regis-  Seals  of 
trar  and  Deputy  Clerk  of  the  Crown  such  seal  shall  be  'used  HarTan?6818 
as   the  Lieutenant-Governor  shall  from  time   to  time  direct,  Deputy  Clerks 
which  seal  shall  be  impressed  on  every  writ  and  other  docu-  of  the  Crown. 
ment  issued  out  of  or  filed  in  such  office  ;  and  all  such  writs 
and  documents,  and  all  exemplifications  and  copies  thereof, 
purporting  to  be  sealed  with  the  seal  of  any  such  Local  Regis- 
trar, Deputy  Registrar  or  Deputy  Clerk  of  the  Crown,  shall  in 
all  parts  of  this  Province  be  received  in  evidence  without  fur- 
ther proof  thereof.     58  V.  c.  12,  s.  154. 

153.  The  Lieutenant-Governor  in  Council  may  from  time  Marshal  and 


to  time  appoint  a  suitable  person  to  be  the  Marshal  and  Clerk      ' 


county 
of  Assize  for  the  County  of  York,  who  shall  hold  office  during  of  York. 

pleasure.     58  V.  c.  12,  s.  155. 

154.  Every  Marshal  and  Clerk  of  Assize,  being  a  Deputy  Remuneration 
Clerk  of  the  Crown,  Deputy  Registrar,  or  Local   Registrar,  or  Of  Assize. 
authorized  to  act  as  such,  shall  be  entitled  to  be  paid  out  of  the      6i 
Consolidated  Revenue  Fund  the  sum  of  $4  for  each  day's  atten-  ^  /  ^ 
dance  as  such  Marshal  or  Clerk  of  Assize.     58  Y.  c.  12,  s.  156  ; 
59  Y.  c.  18,  Sched.  (29). 


1  55.  No  charge  whatever  shall  be  made  by  any  of  the  said 

I*  1         1  /-(I         1  I?      A          '  •         '  I    J.     '     1  1 

Marshals  or  Clerks  oi  Assize  upon  any  criminal  trial  or  proceed-  nal  cases. 
ing  in  any  Court  at  which  they  act  as  Marshals  and  Clerks  of 
Assize  respectively.     58  V.  c.  12,  s.  157. 


re.cei.ve 

Crlml' 


150.—  (1)  Each  Deputy  Clerk  of  the  Crown  and  Pleas  shall, 
if  proper  accommodation  is  afforded  him,  keep  his  office  in  the  office  to  be 

kept. 
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Court  House  of  his  County,  and  until  he  can  obtairf  such  accom- 
modation he  shall  keep  his  office  in  some  convenient  place  in 
the  County  Town, 

(2)  Provided,  however,  that  the  Deputy  Clerk  of  the  Crown 
and  Pleas  at  Sandwich  may  keep  an  office  in  some  convenient 
place  in  the  Town  of  Windsor,  in  the  County  of  Essex,  subject 
to  such  arrangements  as  the  County  Council  of  the  County  of 
Essex  may  assent  to,  and  subject  also  to  the  approval  thereof 
by  the  Lieutenant-Governor  in  Council.  58  V.  c.  12,  s.  158. 

151. — (1)  There  shall  be  an  Official  Guardian  ad  litem  of 
infants,  who  shall  be  appointed  by  the  Lieutenant-Governor, 
and  shall  be  a  Barrister-at-Law  and  Solicitor  of  this  Province, 
of  not  less  than  seven  years'  standing,  and  shall  hold  office 
during  pleasure.  58  V.  c.  12,  s.  159  (1). 

(2)  The  Official  Guardian,  besides  acting  as  a  Guardian  ad 
litem  of  infants  under  Rules  of  Court  and  other  orders,  shall 
perform  such  other  duties  as  the  President  of  the  High  Court 
may  from  time  to  time  direct.     58  V.  c.  12,  s.  159  (2)  ;  59  V. 
c.  18,  Sched.  (30). 

(3)  The  same  costs  as  hitherto  shall  be  paid  to  the  Guardian 
by  any  party ;  and  the  same  costs  as  hitherto  shall  be  payable 
to  the  Guardian  out  of  funds  in  Court ;  but  all  costs  so  paid  to 
the  Guardian  by  any  party  shall  be  by  such  Guardian  paid 
forthwith  into  Court  with  the  privity  of  the  Accountant  of  the 
Supreme  Court,  and  shall  be  placed  to  the  credit  of  an  account 
to  be  entitled  "Account  of  Official  Guardian  ad  litem;"  and 
all  costs  payable  to  the  Guardian  out  of  any  funds  in  Court, 
shall  be  transferred  to  the  credit  of  the  same  account. 

Costs  where         (4)  Where  the  estate  is  small,  arid,  in  view  of  the  amount  at 
small.  the  credit    of    the  said  account,  the    amount  or  part  of  the 

amount  payable  out  of  the  estate  for  the  Guardian's  costs  does 
not  appear  to  be  required  to  pay  the  salary  and  disbursements 
of  the  Official  Guardian,  the  Court  may  withhold  payment  out 
of  such  estate  of  the  sum  or  any  part  of  the  sum  due  for  the 
Guardian's  costs  in  respect  of  such  estate  ;  and  may  distribute 
the  estate  as'  if  such  costs  were  not  payable  by  or  out  of  the 
same. 


Costs  of 
Guardian. 


Salary  of 
Guardian. 


(5)  There  shall  be  paid  to  the  said  Guardian  in  respect  of 
all  business  done  a  fixed  salary  of  such  sum  per  annum  as,  in 
view  of  the  amount  of  business  done  or  to  be  done  by  the 
Guardian,  and  the  sum  at  the  credit  of  the  account,  the  said 
Judges  think  reasonable  and  the  Lieutenant-Governor  in  Coun- 
cil approves ;  which  salary  shall  be  over  and  above  all  neces- 
sary disbursements  ;  and  the  salary  and  disbursements  shall  be 
paid  monthly  or  otherwise  as  shall  be  determined  by  Rule  of 
Court,  out  of  the  fund  at  the  credit  of  the  said  account  of 
Official  Guardian  ad  litem,  and  not  otherwise. 
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(6)  The  surplus  appearing  from  time  to  time  at  the  credit  of  Transfer  of 
the  said  account  beyond  what  may  be  required  to  pay   the  Guardian's 
charges    on    the   said   account,  shall    be    transferred    to    the  account. 

"  Suitors'  Fee  Fund  Account." 

(7)  Where  the  Official  Guardian  has  occasion  to  employ  a  Costs  of  soli- 
Solicitor  in  another  County  for  the  purpose  of  any  proceeding  ed 

in  an  action,  such  Solicitor  shall  be  entitled  to  receive  from  the  Guardian. 
Official  Guardian  in  respect  of  the  proceeding  the  same  costs 
as  if  the  Solicitor  so  employed  were  Solicitor  and  Guardian  of 
the  infant. 

(8)  The    Official    Guardian  ad  litem   shall  once  every  six  Return  of 
months  file  in  the  Accountant's  office  an  affidavit,  showing  all  c' 
costs  recovered  by  him  as  Official  Guardian  ad  litem,  during 

the  six  months  preceding  the  making  of  the  affidavit,  giving 
therein  the  Several  amounts  received  by  him,  and  the  name  or 
names  of  the  actions  and  matters  in  which  the  same  were  re- 
spectively received  by  him,  together  with  the  $ate  of  receipt. 

(9)  When  a  new  Official  Guardian  ad  litem  is  appointed,  he  Transfer  on 
shall  ipso  facto  become,  and  be  by  virtue  of  such  appointment,  ofn°!£tment 
Guardian  ad  litem  to.  all  infants,  in  the  place  and  stead  of  his  Guardian, 
predecessor,  with  the  same  duties  and  powers  ;   and  the  latter 

(his  executors  and  administrators,  as  the  case  may  be)  shall 
forthwith  deliver  over  to  the  new  Official  Guardian  all  letters, 
papers,  documents  and  books  in  his  possession  or  power  as 
official  or  other  Guardian  ad  litem  of  infants ;  and  the  new 
Guardian  shall  forthwith  communicate  his  appointment  to 
whomsoever  it  may  concern. 

(10)  The  Lieutenant-Go vernor  in  Council,  or  the  High  Court  Guardian  not 
may  order  that  the  Official  Guardian  is  not  to  practise  as  a  *°.  P™ctise if 
Barrister  or  Solicitor,  and  in  such  case  he  shall  not,  during  the  Governor  in 
continuance  of  his  appointment  and  of  such  order,  directly  or  Council  or 
indirectly,  practise  the  profession  of   the  law  as  Counsel  or  orders.80 
Solicitor,  or  as   a   Notary  Public,  or  Conveyancer,  or  do  any 
manner  of  conveyancing,  or  prepare  any  papers  or  documents 

to  be  used  in  any  Court  of  this  Province,  except  in  the  dis- 
charge of  his  duties  as  Official  Guardian,  or  of  any  other  duties 
which  may  be  assigned  to  him  by  the  said  High  Court  or  any 
Division  or  Judge  thereof  as  the  case  may  be ;  and  the  said 
Official  Guardian  in  case  of  his  offending  in  the  matter  afore- 
said shall  be  subject  to  a  penalty  of  forfeiture  of  office,  and  the 
further  penalty  of  $400  to  be  recovered  by  any  person  who 
sues  for  the  same  by  action  in  the  High  Court  ;  and  one-half 
of  such  pecuniary  penalty  shall  belong  to  the  party  suing,  and 
the  other  half  to  Her  Majesty  for  the  use  of  the  Province. 
58  Y.  c.  12,  s.  159  (3-10). 

158.  The  Accountant  shall    on  or   before   the   15th  day  Annual 
of  January   in    every    year,    transmit    to    the   Lieutenant-  officiafG 
Governor  in  Council  a  just,  true  and  faithful  statement,  show-  dian's  ac- 
counts. 
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ing  the  state  of  the  "  Account  of  Official  Guardian  ad  litem" 
upon  the  31st  day  of  the  preceding  December.  58  V.  c.  12, 
s.  160. 

150. — (1)  Subject  to  any  Rules  of  Court  made  under  the 
provisions  of  sections  122  to  129  of  this  Act,  the  present 
Accountant  and  his  successors  appointed  under  section 
131  of  this  Act,  shall  be  the  Accountant  of  the  Supreme  Court 
of  Judicature  for  Ontario  and  shall  be  so  designated. 

To  be  a  cor-  (2)  For  the  purposes  of  holding  the  mortgages,  stocks,  funds, 
poration  so  e.  securities,  and  all  estate  therein,  and  any  interest  in  real  and 
personal  estate,  effects  or  property,  .and  of  all  moneys  and 
effects  mentioned  and  described  in  sections  162  and  163  of 
The  Judicature  Act,  1895,  or  in  any  Rule  or  Order  of  Court,  the 
said  Accountant  shall  be  a  corporation  sole  by  the  name  of  "  The 
Accountant  of  the  Supreme  Court  of  Judicature  for  Ontario,"  and 
the  said  Accountant  as  such  corporation  sole  shall  have  per- 
petual succession,  and  may  sue  and  be  sued,  may  plead  and 
be  impleaded  in  any  of  Her  Majesty's  Courts  in  this  Province. 
58  V.  c.  12,  s.  161.  " 


58  V.  c.  12. 


When  there  is 
no  Accountant 
securities  to 
be  vested  in 
officer  ap- 
pointed by 
Court. 


10O.  In  case  of  there  being  at  any  time  no  Accountant  of 
the  Supreme  Court,  all  mortgages,  stocks,  funds,  annuities  and 
securities  whatsoever  theretofore  standing  in  the  name  of  any 
Accountant,  or  in  his  custody  or  power  in  respect  of  his  office, 
together  with  all  the  interest  and  estate  of  the  said  Accountant 
in  the  lands  and  premises  embraced  in  such  mortgages  or  other 
securities,  shall  become  and  be,  by  force  of  this  Act,  vested  in 
such  other  officer  as  the  Supreme  Court,  by  general  rule,  may, 
from  time  to  time,  direct,  subject  to  the  same  trusts  as  they 
may  then  respectively  be  subject  to.  58  V.  c.  12,  s.  164 

Money  under  101.  All  moneys  that  become  subject  to  the  control  and 
Ooortfcnr  to  distribution  of  the  High  Court  or  Court  of  Appeal  shall  be 
be  paid  or  paid  in  the  name  of  the  Accountant  of  the  Supreme  Court,  (or 
nvested.  jf  there  is  no  Accountant  in  the  name  of  such  other  officer  as 
the  Court  by  general  rule  may  have  directed)  into  the 
hands  of  such  person  or  body  corporate,  or  shall  be  invested 
in  the  name  of  the  Accountant  (or,  if  there  is  no  Accountant, 
in  the  name  of  such  other  officer)  in  the  public  funds  of  the 
Dominion  of  Canada  or  of  this  Province,  or  in  such  other 
securities  as  the  Court  may  from  time  to  time  direct.  58  V. 
c.  12,  s.  165. 


JL* 


Expenses  of 

Accountant's 

office. 


Surplus  to 
be  paid  to 
suitor's  fee 
fund. 


102.  The  expenses  of  the  Accountant's  office  including  all 
salaries  shall  be  the  first  charge  on  the  income  arising  from  the 
funds  in  Court.     58  V.  c.  12,  s.  166. 

103.  The  surplus  income  arising  from   the  funds  in  the 
High  Court  after  payment  of  the  expenses  of  the  Accountant's 
office,  and  of  such  interest   on  the  moneys  of  suitors  as  from 
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time  to  time  by  Rules  of  Court  or  otherwise  is  directed  to  be 
paid,  shall  be  transferred  to  the  "  Suitor's  Fee  Fund  Account." 
58  V.  c.  12,  s.  167. 

164.  "  The  Suitor's  Fee  Fund  Account,"  shall  continue  to  be  Suitor's  fee 
kept  and  managed   as  may  from  time  to  time  be  directed  by      d> 
the  Court,   and  any   Divisional  Court  or  any  Judge  of  the 
Supreme  Court  of  Judicature  for  Ontario  may  apply  the  same 
as  may  be  necessary  for   the  protection  of  infants  and  other 
persons  not  sui  juris  or  non  compotes  mentis,  on  whose  behalf 
proceedings  may  be  had  in  the  Court,    or  may,  by  the  Court, 
be  ordered  to  be  had  in  other  Courts,  and  may  also,  from  time  Certain  losses 
to  time,  order  to  be  paid,  out  of  the  money  at  the  credit  of  the  "J^y  b® 
said  account,  any  sum  required  to  make  good  a  default  arising  sufto?s  fee 
in  respect  of  suitors'  money  or  securities  from  any  mistake, fund- 
act  or  omission  of  any  official  of  the  Court.     Such  payment  is 
to  be  without  prejudice  to  any  personal  liability  of  the  official 
or   his   sureties   in   respect   of  the  mistake,  act   or   omission. 
58  V.  c.  12,s.  168. 

105.  The  Lieutenant-Governor  may  from  time  to  time  TnBp1CQJ£ of 
appoint  one  of  the  officers  of  the  High  Court,  or  some  other 
competent  person,  to  be  called  "The  Inspector  of  Legal  Offices" 
to  inspect  the  offices  of  the  Sheriffs,  Local  Masters,  Deputy 
Registrars,  Deputy  Clerks  of  the  Crown,  Local  Registrars 
of  the  High  Court,  Registrars  of  the  Surrogate  Courts,  Clerks 
of  the  Peace  and  County  Crown  Attorneys  and  Clerks  of  the 
County  Courts,  in  the  respective  Counties  of  the  Province,  and 
such  other  officers  connected  with  the  administration  of  jus- 
tice as  the  Lieutenant-Governor  in  Council  may  from  time  to 
time  direct.  58  V.  c.  12,  s.  169. 

1 66.  The  following  shall  be  the  duties  of  the  Inspector.        Duties  of 

Inspector. 

1.  To  make  a  personal  inspection  of  the  said  offices  and  of 
the  books  and  Court  papers  belonging  thereto  respectively  ; 

2.  To  see  that   proper   books  are  provided,  that  they  are  in 
good  order  and  condition,  that  the  proper  entries  and  records 
are  made  therein  in  a  proper  manner,  at  proper  times  and  in 
a  proper  form  and  order,  and  that  the  Court  papers  and  docu- 
ments are  properly  classified  and  preserved ; 

3.  T«>  ascertain  that  the  duties  of  the   officers  are  duly  and 
efficiently  performed ; 

4.  To  see  that  proper  costs  and  charges  only  are  allowed  or 
exacted ; 

•  -.  To  ascertain  that  proper  security  has  been  given  by  any 
officer  required  by  law  to  give  security ; 
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Inquiries  by 
Inspector. 


Books,  etc., 
for  Inspection 


Stenographic 
writers. 


Reporter's 
oath. 


6.  To  ascertain  whether  uniformity  of  practice  prevails  in 
the  several  offices  of  the  High  Court   and  in  the  County  and 
Surrogate  Courts ; 

7.  To  report  upon  all  such   matters    to    the   Lieutenant- 
Governor.     58  V.  c.  12,  s.  170. 

161.  When  the  Inspector  has  occasion  to  institute  an 
inquiry  into  the  conduct  of  any  officer  in  relation  to  his 
official  duties  or  acts,  it  shall  be  lawful  for  the  said 
Inspector  to  require  such  officer,  or  any  other  person  or  persons, 
to  give  evidence  on  oath  ;  and  for  this  purpose  the  Inspec- 
tor shall  have  the  same  power  to  summon  such  officers  and 
other  persons  to  attend  as  witnesses,  to  enforce  their  attend- 
ance and  to  compel  them  to  produce  books  and  documents  and 
to  give  evidence,  as  any  Court  has  in  civil  cases.  58  V.  c.  12, 
s.  171. 

168.  The  said  several  officers  shall,  as  often  as  required  by 
the   Inspector,   produce   for   examination   and  inspection   all 
books  and  documents  which  are  required  to  be  kept  by  them, 
or  which  may  hereafter  be  required  to  be  kept  by  them  ;  and 
shall  report  to  the  Inspector  all  such  matters  relating  to  any 
cause  or  proceeding  as  the  Inspector  shall  require.    58  V.  c.  12, 
s.  172. 

[As  to  authority  of  Inspector  to  direct  law  stamps  to  be 
affixed  to  proceedings  not  properly  stamped,  see  Cap.  %5,  sec. 
14.] 

169.  The   stenographic   writers   heretofore   appointed,   or 
who  shall  hereafter  be  appointed  by  the  Lieutenant-Gover- 
nor  to   report  trials  at   sittings  of   the  High  Court  or  of  a 
County  Court,  shall  be  officers  of  the  Court  to  which  they  are 
appointed,   and   shall   hold   office  during  the  pleasure  of  the 
Lieutenant-Governor,  and  shall   perform  such  other  duties  as 
may  be   assigned   to  them    by  Rule  of  Court,  or  order  of  the 
Lieutenant-Governor  in  Council. 

1TO.  Every  such  reporter  shall  take  the  following  oath 
before  one  of  the  Judges  of  the  Court  to  which  he  is  appointed, 
and  the  same  shall  be  filed : 

I,  (A.  B.)  do  solemnly  and  sincerely  promise  and  swear  that  I  will 
faithfully  report  the  evidence  and  proceedings  at  the  trial  in  each  case  in 
which  it  may  be  my  duty  to  act  as  shorthand  reporter.  So  help  me  God. 

58  V.  c.  12,  s.  174. 
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171.  —  (1;  To  provide  a  fund  to  enable  a  reduction  to  be 
made  to  litigants  for  copies  of  evidence  taken  in  shorthand  at  actions  for 
trials  or  references,  a  fee  of  $1  shall  be  paid  in  every  civil  case  trial-    . 
in  the  High  Court  of  Justice  entered  for  trial  to  the  officer  of 
the   Court  who  enters  the  same,  who  shall  keep   a    list  of     /  Lt>i 
such  causes  duly  entered  in  a  book  to  be  kept  by  him  for  the      I/-ZLZ 
purpose,  and  who  shall  within  forty-eight  hours  after  the  closing 
of  the  sittings  of  the  Court  make  a  return  to  the  officer  to  be 
appointed  for  that  purpose  by  the    Lieutenant-Governor  in 
Council  of  the  actions  so  entered  for  trial,  and  of  the  money  so 
paid  thereon,  and  shall  certify  that  the  sum  therewith  returned 
is  the  full  amount  so  paid  to  him  on  account  of  the  cases 
entered  at  such  sittings. 


(2)  The  officer  appointed  shall  keep  an  account  of  the  said 
moneys,  under  the  head  of  Shorthand  Reporter's  Fund,  in  a  fund. 
book  to  be  kept  for  the  purpose,  and  the  said  moneys  shall  be 
paid  out  and  applied  in  connection  with  such  reporting  in  such 
manner  as  the  Lieutenant-Governor  in  Council  'may  from 
time  to  time  by  order  provide.  58  V.  c.  12,  s.  131  (1)  ;  c.  13, 
s.  40  (1);  59  V.  c.  18,  Sched.  (21). 


—  (1)  The  Supreme  Court  may,  from  time  to  time,  under 
the  seal  of  the  Court,  appoint,  and  at  discretion  remove,  special  examiners. 
examiners  for  the  purpose  of  taking  evidence  of  parties  and 
witnesses,  and  the  examiners  so  appointed  shall  have  all  the 
powers  formerly  possessed  by  Masters  Extraordinary  and 
Examiners.  58  V.  c.  12,  s.  175. 


(2)  There  shall  be  but  four  special  examiners  at  or  in  the 
City  of  Toronto,  besides  the  officer  or  clerk  at  Osgoode  Hall 
mentioned  in  subsection  4.     60  V.  c.  14,  s.  56  (1). 

(3)  The  Lieutenant-Governor  in  Council  may  make  regula-  Fees  *or.  . 

,.v'.,ii?  n     i  ,.  J,  examinations. 

tions  fixing  the  tees  and  charges  ot  and  payments  to  stenogra- 
phers and  others  entitled  to  take  examinations  for  taking 
examinations  for  discovery  or  cross-examinations  in  the  High 
Court  and  County  Court,  and  for  copies  of  such  examinations 
or  cross-examinations.  58  V.  c.  12,  s.  131  (2)  ;  c.  13,  s.  40  (2). 

(4)  No  officer  or  clerk  at  Osgoode  Hall  who  is  in  receipt  of  a  Salaried 
salary  as  such  officer  or  clerk  from  the  Province  shall  act  as  a  IL^e  Hal 


special  examiner  for  fee  or  reward  ;  but  the  fees  payable  in  not  to  take 
respect  of  such  examination  or  for  copies  or  certificates  thereof  ^for  his  own 


or  connected  therewith  shall  be  payable  in  stamps  subject  to  use. 
the  provisions  of   The  Act  respecting  Law  Stamps,  and  not  Rev.  Stat. 
otherwise,  and  no  such  officer  or  clerk  whose  salary  is  paid  as  c<  25' 
aforesaid   shall  hereafter  be   eligible  for  appointment  as   a 
special  examiner.     In  the  event  of  a  vacancy  occurring  in  the 
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said  office  of  examiner  there  shall  thereafter  be   but  three 
special  examiners  in  the  said  city  besides  such  officer  or  clerk. 
60  V.  c.  14,  s.  56  (2). 

Examination  1T3.  When  an  examination  is  taken  by  a  stenographer  or 
presence  of  "*  otner  person  who  is  not  an  examiner,  it  shall  be  taken  in  all 
examiner.  cases  in  the  presence  of  the  examiner.  60  V.  c.  14,  s.  60. 

Examinations  1  T4.  No  special  examiner  shall  solicit  or  make  request  from 
an^  su^orj  solicitor,  or  other  person,  or  offer  inducements  to 
have  special  examinations  taken  before  him,  nor  shall  any  one 
do  so  on  his  behalf  with  his  knowledge  or  assent,  on  pain  of 
forfeiture  of  office.  60  V.  c.  14,  s.  57. 

Fees  of  1  T5.  The  Lieutenant-  Governor  in  Council  shall  fix  a  schedule 

examiners.      o£  fees  £o  ^Q  charged  and  taken  by  special  examiners,  and  may 

make  rules  and  regulations  in  respect  thereof;  and  no  other 

fees  or  charges  than  those  fixed  by  the  said  schedule  shall  be 

charged  or  taken.      60  V.  c.  14,  s.  58. 


Appointment       ^  ^-  Where  it  appears  to  the  Lieutenant-Go  vernor  in  Coun- 

of  special        cil  that  the  Local  Registrar  or  Deputy  Clerk  of  the  Crown  or 

prcTtem6™'       Clerk  of  the  County  Court  elsewhere  than  in  Toronto,  is  infirm 

or  ill,  or  is  absent  on  leave,  or  is  otherwise  unable  or  unfit  to 

act  personally  as  special  examiner,  the  Lieu  tenant  -Go  vernor  in 

Council  may  appoint   the  shorthand  writer  for  the  County 

Court,  or  some  other  efficient  person  temporarily  or  otherwise 

to   act  as   such  special  examiner,  instead  of  the  said  Local 

Registrar,  Deputy  Clerk  of  the  Crown,  or  Clerk  of  the  County 

Court.     60  V.  c.  14,  s.  59. 

Administra-  ITT.  Any  officer  of  the  Supreme  Court,  the  Court  of  Ap- 
tion  of  oaths.  peaj  or  the  High  Court  shall,  for  the  purposes  of  any  pro- 
ceedings directed  by  the  Court  to  be  taken  before  him,  have 
full  power  to  administer  oaths,  to  take  affidavits,  to  receive 
affirmations  and  to  examine  parties  and  witnesses  as  the  Court 
may  direct.  58  V.  c.  12,  s.  176.  60  V.  c.  15,  Sched.  A  (67). 

Sheriffs,  Gaol-      1T8.  Sheriffs,   Deputy  Sheriffs,    Gaolers,   Constables    and 

officers  of  ^he6  °^ner  Pe&ce  officers,  shall  aid,  assist  and  obey  the  Court  and  the 

Court.  Judges  thereof  respectively  in  the  exercise  of  the  jurisdiction 

conferred  by  this  Act,  and  otherwise,  whenever  by  any  general 

or  other  order  of  the  Court  or  by  order   of  a  Judge   thereof, 

required  so  to  do.     58  V.  c.  12,  s.  177. 

Gaols  to  be  1  TO.  All   gaols   in  Ontario   shall  be  prisons  of  the  High 

prisons  of  the  Court.     58  V.  c.  12,  s.  178. 

Court. 

Salaries,  etc.  1  8O—  (1)  There  shall  be  paid  out  of  the  Consolidated 
Revenue  Fund  of  this  Province  as  and  for  the  salaries  of 
officers  of  the  said  Courts,  who  are  not  paid  by  fees  or  other- 
wise, such  sums  as  the  Legislature  may  from  time  to  time 
appropriate  for  such  purpose. 
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(2)  The  salaries  of  all  officers  of  the  Court  which  are  pay- 
able out  of  the  Consolidated  Revenue  Fund  shall  be  paid 
monthly,  but  the  payment  to  be  made  in  each  case  on  the 
first  day  of  payment  which  happens  after  the  right  thereto 
accrues,  shall  be  a  ratable  proportion  of  a  month's  salary, 
according  to  the  time  then  elapsed  since  the  accrual  of  the 
right  ;  and  in  case  of  a  vacancy,  the  person  who  vacates  the 
office,  his  executors  or  administrators  shall  be  entitled  to  a  pro- 
portional part  of  his  salary  according  to  the  time  elapsed 
between  the  vacancy  and  the  last  payment.  58  V.  c.  12, 
s.  179. 

181.  Unless     specially    authorized,  neither    the    Master  Certain 

_  ,1       ™r  •?   i       r*  i  -r»i  it       ^  /r  •      otncers  not  to 

in  Ordinary,  the  Clerk  ol  the  Crown  and  Pleas,  the  Master  in  take  fees  for 
Chambers,  the  Registrars,  nor  any  of  their  deputies,  nor  the  their  own  use. 
Process  Clerk,  nor  the  Clerk  in  Chambers,  nor  the  Accountant, 
nor    any  of    their  clerks,   shall    take   for  his   own    benefit, 
directly    or   indirectly,    any    fee    or    emolument,    save    the 
salary  to  which  he  may  be  entitled  by  law  ;  but  the  like  sums 
and  fees  heretofore  payable  on  proceedings  in  the  offices  of  the 
said  officers  shall  continue  to   be  payable  ;  and  all  such  fees 

shall  form  part  of  the  Consolidated  Revenue  Fund  of  the  Pro-  „ 

11111  11-  i  •  J.T-  •  •        Kev>  ktat.  c> 

vmce,  and  shall  be  payable  in  stamps,  subject  to  the  provisions  25. 

of  The  Act  respecting   Law   Stamps.     58  V.  c.  12,  s.  180  (1)  ; 
59  V.  c.  18,  Sched.  (31). 


The  fees  payable  on  all  writs  and  process  issued  out  Fees  on  writs 
of  the  Central  Office  at  Toronto  shall  be  payable  in  stamps,  and  proces8' 
subject  to  the  provisions  of  The  Act  respecting  Law  Stamps.  ^ev  stat  c 
58  V.  c.  12,  s.  182,  part  ;  59  V.  c.  18,  Sched.  (32).  25.  ' 

183.  In  addition  to  all  fees,  otherwise  authorized  to  be  Fe.es  on  ceT' 
levied  on  proceedings  in  the   High   Court,  the  following  fees  ing°m°High 

shall  be  payable  to  the  Crown  in  stamps,  subject  to  the  pro-  £ourt- 

c  mi.      A  j.  •        T         cu  R»Y«  Stat.  c. 

visions  of  The  Act  respecting  Law  stamps.  25. 

On  every  writ  of  summons,  capias  or  subpoena,  and  on  every  other  $  c.     ^ 
writ  or  other  document   of  what   nature  and  description  soever, 

having  the  seal  of  the  Court  affixed  thereto  ............  .......  0  50 

On  every  judgment  entered  ...................................  0  60   ^    /> 

On  every  certificate  of   action   instituted,    judgment   or  decretal 

order  made  ...............................................  0  50 

On  the  setting  down    on   the  paper  for  argument  of  every  special 

case,  points  reserved,  special  verdict  or  appeal  case  ............  0  30 

On  entering  every  action  for  trial  or  assessment  ................  2  00 

On  every  rule  or  order  of  Court  issued  .........................  0  20 

On  taxation  of  every  bill  of  costs  ..............................  0  20 

58  V.  c.  12,  s.  183. 

184.  In   addition   to   all    fees   otherwise  authorized  to  be  Fees  °rI0cee^. 
levied  on  proceedings  in  cases  brought  to  the  Court  of  Appeal  ing"  ETcourt 

from  the  High  Court,  the  following   fees  shall  be  payable  to  of  Appeal. 

.-  T  .  &  ,  i  .   .           rr-  mi       A    j.  Rev.  Stat.  c. 

the  Crown  in  stamps,  subject   to   the  provisions  ot  1  he  Act  25. 

respecting  Law  Stamps. 
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On  every  appeal  entered , $4  00 

On  every   judgment,  decree  or  order   of   the   Court  passed   and 

entered 2  00 

58  V.  c.  12,  s.  184. 


LOCAL  JUDGES  OF  THE  HIGH  COURT. 

County  Court  185.  Except  in  the  County  of  York,  the  Judges  of 
locaf  Judge?  ^ne  several  County  Courts  shall  be  Judges  of  the  High  Court 
of  High  Court,  for  the  purposes  of  their  jurisdiction  in  actions  in  the  High 
Court ;  and  in  the  exercise  of  such  jurisdiction  may  be  styled 
"  Local  Judges  of  the  High  Court,"  and  shall,  in  all  causes  and 
actions  in  the  High  Court,  have,  subject  to  the  Rules  of  Court, 
power  and  authority  to  do  and  perform  all  such  acts,  and 
transact  all  such  business  in  respect  to  matters  and  causey  in 
and  before  the  High  Court  as  they  are  by  Statute  or  Rules  of 
Court  in  that  behalf  from  time  to  time  empowered  to  do  and 
perform.  58  V.  c.  12,  s.  185  (1). 


Transfer  to 
High  Court 
from  County 
and  Division 

Courts. 


TRANSFERRING  CAUSES   FROM  COUNTY   OR  DIVISION   COURTS 

TO   HIGH   COURT. 

186.  In  any  case  in  a  County  or  Division  Court  where 
the  defence  or  counterclaim  of  the  defendant  involves  matter 
beyond  the  jurisdiction  of  the  Court,  the  High  Court  or  any 
Judge  thereof,  may  on  the  application  of  any  party  to  the  pro- 
ceeding, order  that  the  whole  case .  be  transferred  from  such 
Court  to  the  High  Court,  and  thereupon  all  the  proceedings 
in  such  case  shall  be  transmitted  by  the  clerk  or  other  proper 
officer,  of  the  County  or  Division  Court  to  the  said  High 
Court ;  and  the  same  shall  thenceforth  be  continued  and  pro- 
secuted in  the  High  Court  as  if  it  had  been  originally  com- 
menced therein.  58  V.  c.  12,  s.  186. 

MISCELLANEOUS. 

18T. — (1)  Every  Order  in  Council  determining  the  com- 
mutation allowance  or  the  salary  of  any  Judge,  Official  Guar- 
dian or  other  officer  under  the  authority  of  this  Act,  shall  be 
laid  before  the  House  of  Assembly  forthwith,  if  the  Legislature 
is  in  session  at  the  date  of  the  order,  and  if  the  Legislature  is 
not  then  in  session,  the  order  shall  be  laid  before  the  said 
House  within  the  first  seven  days  of  the  session  next  after 
the  Order  in  Council  is  made. 

(2)  In  case  the  Assembly  at  the  said  session,  or  if  the  ses- 
sion does  not  continue  for  three  weeks  after  the  said  order  is 
laid  before  the  House,  then  at  the  ensuing  session  of  the  Legis- 
lature, disapproves  by  resolution  of  such  Order  in  Council, 
either  wholly,  or  so  far  as  relates  to  any  of  the  persons  therein 
named,  the  Order  in  Council,  so  far  as  so  disapproved  of,  shall 
have  no  effect  from  the  time  of  such  resolution  being  passed. 
58  V.  c.  12,  s.  187. 

Saving  as  to         188.  This  Act  shall  not  affect  the  issue  of  any  Commissions 
Commissions    of  Assize,  Nisi  Prius,  Over  and  Terminer,  Gaol  Delivery,  or 

of  Assize,  etc.  J 


Order  in 
Council  as  to 
allowances 
and  salaries 
subject  to 
ratification  by 
Legislative 
Assembly. 


Disapproval 
of  order  by 
Assembly. 
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other  Commission  for  the  discharge  of  civil  or  criminal  busi- 
ness on  circuit  or  otherwise  ;  or  the  authority  of  a  Judge  or  a 
retired  Judge  of  any  of  the  Superior  Courts,  or  a  Judge  of  a 
County  Court,  or  one  of  Her  Majesty's  Counsel  learned  in  the 
law,  to  preside  without  any  Commission  at  any  Court  of 
Assize,  Oyer  and  Terminer,  and  General  Gaol  Delivery,  or  at  a 
Court  held  under  this  Act  in  the  exercise  of  the  jurisdiction 
now  belonging  to  the  Courts  of  Assize,  Oyer  and  Terminer, 
and  General  Gaol  Delivery,  or  the  authority  of  any  Judge  or 
retired  Judge  of  a  Superior  or  County  Court,  or  Counsel 
learned  in  the  law,  to  hold  any  sitting  for  the  hearing  of 
causes ;  and  any  such  Judge  or  Counsel  shall  after  the  com- 
mencement of  this  Act  have  the  same  authority  to  preside  as 
aforesaid,  or  to  hold  any  sitting  of  the  High  Court  for  the 
hearing  of  causes  in  the  High  Court,  which  such  Judge  or 
Counsel  has  to  preside  at  Courts  of  Assize,  Oyer  and  Terminer, 
and  General  Gaol  Delivery,  and  any  such  Judge  or  Counsel 
when  presiding  as  aforesaid  with  or  without  a  Commission, 
or  when  holding  any  sitting  as  aforesaid,  shall  be  deemed  to 
constitute  a  Court.  58  V.  c.  12,  s.  188. 

189.  Every  person  shall    have  access    to  and  be  entitled  All  books  in 
to  inspect  the  several  books  of  the  High  Court  and   of  the  jSj^St?' 
County    Courts,  containing  records  or   entries  of   the  writs  etc.,  are 
issued,  judgments  entered,  and  chattel  mortgages  and  bills  of  ^fto t0  be 
sale  filed ;  and  no  person  desiring  such  access  or  inspection  inspection, 
shall  be  required,  as  a  condition  to  his  right  thereto,  to  furnish 

the  names  of  the  parties  or  the  style  of  the  causes  or  matters 
in  respect  of  which  such  access  or  inspection  is  sought ;  and 
the  Clerk  of  the  Crown  and  Pleas,  Registrars,  Deputy  Clerks 
of  the  Crown,  Deputy  and  Local  Registrars  of  the  High  Court 
and  all  Clerks  of  the  County  Courts  of  the  Province  respect- 
ively, shall,  upon  demand  or  request,  produce  for  inspection 
any  writ  of  summons  or  copy  thereof,  and  any  judgment  roll, 
or  chattel  mortgage,  or  bill  of  sale  so  issued,  entered  or  filed  in 
their  respective  oflfices,  or  of  which  records  or  entries  are,  by 
law,  required  to  be  kept  in  such  several  books  of  the  High 
Court  and  County  Courts  respectively.  58  V.  c.  12,  s.  189  ; 
59  V.  c.  18,  Sched.  (33). 

1 9O.  The   fees   payable  in  respect  of  such   inspection  of  Fees  on  in- 
books  shall  be  twenty-five  cents  as  for  a  general  search,  and  8Pectlon- 
ten  cents  for  each  writ  of  summons,  judgment  roll,  chattel 
mortgage  or-  bill  of  sale  so  inspected,  and  ten  cents  per  folio 

shall  also  be  payable  for  all  extracts,  whether  made  by  the 
person  who  makes  the  search  or  by  the  officer.  58  V.  c.  12, 
s.  190. 

191.  Nothing  in  this  Act  shall  affect  the  practice  or  pro-  This  Act  not 
cedure     in    criminal     matters,    or   matters    connected    with  to  apply  to  _ 
Dominion  controverted   elections.      58  V.  c.  12,  s.  191 ;  59  V  tersorDomin- 

C.  18,  Sched.  (35).  ion  elections 
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NOTES. 

In  1881  the  Court  of  Queen's  Bench,  the  Court  of  Common  Pleas  and  the 
Court  of  Chancery  were  consolidated  into  one  Court,  called  the  High  Court  of 
Justice,  and  the  several  jurisdictions  which  had  theretofore  been  vested  in  the 
several  courts  were  conferred  upon  the  consolidated  Court.  The  High  Court 
of  Justice  and  the  Court  of  Appeal  constitute  the  Supreme  Court  of  Judicature 
for  Ontario.  The  Court  might  more  properly  be  called  the  Supreme  Council 
of  Judicature  R.  v.  Bunting  (1884), 7  O.  R.  118. 

The  main  object  of  the  Act  was  to  assimilate  the  transaction  of  Equity 
business,  and  Common  Law  business  by  different  Courts  of  Judicature,  It  has 
sometimes  been  inaccurately  called  "  the  fusion  of  Law  and  Equity"  ;  but  it 
was  not  any  fusion  or  anything  of  the  kind  ;  it  was  the  vesting  in  one  tribunal 
the  administration  of  law  and  equity  in  every  cause,  action  or  dispute,  which 
should  come  before  that  tribunal.  Then  as  to  that  very  small  number  of  cases 
in  which  there  was  an  actual  conflict  it  was  decided  that  in  all  cases  where 
the  rules  of  Equity  and  Law  were  in  conflict  the  rules  of  Equity  should  pre- 
vail. That  was  the  mode  of  administering  the  combined  jurisdiction,  and  tlmt 
was  the  meaning  of  the  act.  To  carry  that  out,  the  Legislature  did  not 
create  a  new  jurisdiction,  but  simply  transferred  the  old  jurisdictions  of  the 
Courts  of  Law  and  Equity  to  the  new  tribunal  and  then  gave  directions  to  the 
new  tribunal  as  to  the  mode  in  which  it  should  administer  the  combined  juris- 
dictions ;  Salt  v.  Cooper  (1880)  16  Ch.  D.  44. 

To  discuss  the  several  sections  of  the  act  would  occupy  more  space  than 
can  be  devoted  in  the  present  work.  Thr  reader  is  referred"  to  the  exhaustive 
annotation  of  Holmsted  &  Langton,  and  to  Snow's  Annual  Practice,  1899,  and 
Wilson's  Judicature  Acts. 


c  ' 


^ .ffo-v^-'/.       CHAPTER  55. 

•;,-  ,<f0*f  es*  ss'0-^-  |  u 

An  Act  respecting  the  County  Courts. 


SHORT  TITLE,  s.  1. 

STYLE  OF  THE  COURTS,  s.  2. 

JUDGES,  ss.  3,  4. 

CLERKS,  ss.  5-12. 

SPECIAL  EXAMINERS  or  HIGH  COURT 

TO     BE      OFFICERS     OF      COUNTY 

COURTS,  s.  13. 
SITTINGS,  ss.  14-21. 
JURISDICTION,  ss.  22-29. 
REMOVAL    OF  ACTIONS    IN.TO  HIGH 

COURT,  ss.  30-34. 


COSTS  IN  ACTIONS  REMOVED,  s.  35. 
VENUE  FOR  CERTAIN  ACTIONS,  s.  36. 
PLEADING  AND  PRACTICE,  ss.  37-41. 

COSTS  WHERE  NO  JURISDICTION  S.  42. 

EXECUTION,  ss.  43,  44. 

POWER  TO  ENFORCE  RULES,  s.  45. 

ACCOUNTS  AND  INQUIRIES,  ss.  46-49. 

APPEALS,  ss.  50-57. 

RULES  OF  LAW,  s.  58. 

RULES  OF  COURT,  s.  59. 

TARIFF  OF  COSTS,  s.  60. 


HER  MAJESTY,  by  and  with  the  advice  and  consent  of 
the  Legislative  Assembly  of  the  Province  of  Ontario, 
enacts  as  follows  :— 

1.  This  Act  may  be  cited  as  "The  County  Courts  Act"  R.  S.  0.  Short  title. 
1887,  c.  47,  s.  1.  ' 

2.  There  shall  be  in  every  county  or  union  of  counties  a  Existing 
Court  of  Record,  to  be  styled  the  County  Court  of  the  County  Courts  con- 
of  (or   United   Counties   of  as   the   case 

may  be);  and  the  County  Courts  -already  established  under 
such  names  respectively,  and  all  existing  commissions,  Judges 
and  officers  of  such  County  Courts  shall  continue,  subject  to 
the  provisions  of  this  Act.  R.  S.  0.  1887,  c.  47,  s.  2. 

JUDGES. 

3.  The  County  Court  in  every  county  shall  be  presided  over  Judges. 
by  the  Judge  or  Junior  or  acting  Judge  or  Deputy  Judge  as 
provided  by  The  Local  Courts  Act.     R.  S.  O.  1887,  c.  47,  s.  3  B»£  Sta*- 

[As  to  Judges  being  Local  Judges  of  the  High  Court.  See 
Cap.  51,  sec.  185  ;  and  as  to  Judges  exercising  authority  oj 
Master  in  Chambers  and  local  Masters  see  Consolidated  Rules 
of  Supreme  Court  of  Judicature. 


4.  In  case  of  the  illness  or  absence  of  the  Judge  of  a  County 
Court,  such  County  Court  may  be  presided  over  by  a  Judge  of  County 
any  other  County  Court  in  the  Province,  or  by  one  of  Her 
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Majesty's  Counsel  learned  in  the  law  appointed  for  Upper 
Canada,  or  for  the  Province  of  Ontario,  upon  such  Judge  or 
Counsel  being  requested  so  to  act  by  the  first  mentioned  Judge. 
57  V.  c.  20,  s.  9, 


CLERKS. 

The  Lieuten-  5.  The  Lieutenant-Governor  shall  from  time  to  time  appoint, 
ant-Governor  under  the  great  seal,  a  Clerk  to  every  County  Court,  to  hold 
01  office  during  pleasure.  R.  S.  O.  1887,  c.  47,  s.  4. 


Clerks  to  give  6.  Every  Clerk  of  a  County  Court  shall  give  security  for 
the  due  performance  of  the  duties  of  his  office,  in  such  sum 
and  with  so  many  sureties,  and  in  such  manner  and  form  as 
the  Lieutenant-Governor  directs.  R.  S.  0.  1887,  c.  47,  s.  5. 

Place  of  office.  7.  The  Clerk  of  every  County  Court  shall  keep  his  office- 
in  the  Court  House,  or  if  there  be  no  room  therein,  then  in  such 
place  within  the  county  town,  as  the  Judge  directs ;  Provided, 

Proviso.  however,  that  the  Clerk  of  the  County  Court  of  the  County 
of  Essex,  may  keep  an  office  .in  some  convenient  place  in 
the  City  of  Windsor,  in  the  County  of  Essex,  subject 
to  such  arrangements  as  the  County  Council  of  the  County  of 
Essex  may  assent  to,  and  subject  also  to  the  approval  thereof 
by  the  Lieutenant-Governor  in  Council.  R.  S.  0.  1887,  c.  47, 
s.  6. 

Office  hours.  8.  Subject  to  Rules  of  Court  as  to  office  hours  during  vaca- 
tions and  in  Toronto  on  Saturdays,  the  office  of  the  Clerk  of 
the  County  Court,  shall  be  kept  open  from  10  o'clock  in  the 
forenoon  until  4  o'clock  in  the  afternoon,  except  upon  legal 
holidays  or  other  special  days  appointed  by  an  Act  of  the  Legis- 
lature. 60  V.  c.  3,  s.  3  ;  c.  14,  s.  89. 

Clerktorender      9.  The  Clerk  of  every  County  Court  shall,  from  time  to  time 

cfounty  Crown  as  °^en  as  required  so  to  do  by  the  County  Crown  Attorney  of 

Attorney.        his  county,  and  at  least  once  in  every  three  months,  deliver  to 

him,  verified  by  the  affidavit  of  such  Clerk,  sworn  before  the 

Judge  or  a  Justice  of  the  Peace  of  the  county,  a  full  account 

in  writing  of  all  fines  levied  by  the  Court.     R.  S.  0.  1887, 

c.  47,  s.  7. 

[As  to  return  of  fees  by  County  Court  Clerks  see  Cap.  16y 
sec.  29,  and  as  to  payment  of  proportion  to  Provincial  Treas- 
urer see  Cap.  18.] 

Clerk  to  tax  1C.  The  Clerk  of  every  County  Court  shall  tax  costs,  subject,. 
in  the  event  of  a  dispute  arising  at  taxation,  to  an  appeal  to 
the  Judge  of  the  Court.  R.  S.  O.  1887,  c.  47,  s.  8. 
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11.  No  clerk  of  a  County  Court  shall,  for  fee  or  reward  Clerk  not  to 
draw   or   advise   upon   a   chattel   mortgage    or   other   paper 
or  document  connected  with  the  duties  of  his  office  and  for 
which  a  fee  is  not  expressly  allowed  by  the  tariff  in  that 
behalf.     R.  S.  O.  1887,  c.  47,  s.  9. 


.  —  (1)  In  the  event  of  the  death,  resignation  or  removal  Clerk  of  the 
of  the  Clerk  of  a  County  Court  the  Clerk  of  the  Peace  for  the  Jre0a^°inact 
County  shall,  ex-officio,  be  Clerk  of  the  County  Court  until  case  of  the 
another  person  is  appointed  and  assumes  the  duties  of  the  th^Oount  '  °f 
office,  and  every  Clerk  of  the  Peace  while  Clerk  of  the  County  Court  Clerk. 
Court  as  aforesaid  shall,  except  in  the  County  of  York,  be 
also  ex-officio  Deputy  Clerk  of  the  Crown  and  Registrar  of 
the  Surrogate  Court,  or  in  case  the  said  Clerk  of  the  County 
Court  was  Local  Registrar,  the  said  Clerk  of  the  Peace  shall, 
while  he  holds  the  said  office,  be  ex-officio  Local  Registrar  ; 
Provided,  however,  that  this  enactment  as  to  the  Clerk  of  the  Proviso. 
Peace  being  ex-officio  Registrar  of  the  Surrogate  Court,  shall 
not  apply  to  any  case  where  at  the  time  of  the  death,  resigna- 
tion or  removal  of  the  Clerk  of  the  County  Court,  he  did  not 
hold  the  office  of  Registrar  of  the  Surrogate  Court.     R.  S.  0. 
1887,  c.  47,  s.  10  (1)  ;  60  V.  c.  15,  Sched.  A  (12). 

(2)  The  Clerk  of  the  Peace  shall  add  the  words  pro  tern 
when  affixing  his  official  designation  as  Clerk  of  the  County 
Court,  Deputy  Clerk  of  the  Crown,  Local  Registrar  or  Regis- 
trar of  the  Surrogate  Court  to  his  signature  in  any  writs, 
rules,  grants  or  orders,  signed  by  him  under  the  provisions 
of  this  section.  R.  S.  0.  1887,  c.  47,  s.  10  (2). 

SPECIAL   EXAMINERS. 


ex- 


13.  All    special    examiners    of    the   High   Court    hereto-  special  _. 
fore   or   hereafter  appointed,  shall    be  officers  of  the  several  aminers  of 
County  Courts  of  the  Province  and  shall  possess  like  powers  in  ^officers'of 
County  Court  cases,  as  those  now  possessed  and  exercised  by  County  Court, 
them  in  cases  in  the  High  Court.     R.  S.  O.  1887,  c.  47,  s.  11. 

SITTINGS. 

14. — (1)  In  lieu  of  terms,  the  several  County  Courts  shall  in  sittings  in 
each  year  hold  four  quarterly  sittings,  which  (except  in  the  lieu  of  terms. 
County  of  York),  shall  commence  respectively  on  the  second 
Monday  in  the  month.of  January  and  the  first  Monday  in  the 
months  of  April,  July  and  October  in  each  year,  and  end  on 
the  Saturday  of  the  same  week,  unless  extended  by  order  of 
the  Judge. 

(2)  The  said  quarterly  sittings  of  the  County  Court  of  the 
County  of   York  shall  commence  on  the  second   Monday  in 
January,  June  and  October,  and  the  first  Monday  in  April  in 
each  year  ;  and  shall  end  on  the  Saturday  of  the  same  week 
unless  extended  by  order  of  the  Judge. 
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Sec.  20. 


COUNTY   COURTS. 


Chap.  55 


Trial  sittings 
of  County 
Courts. 

Rev.  Stat. 
c,  54. 


In  County  of 
York. 


County  Court 
sittings  with- 
out a  jury  in 
April  and 
October. 


Sittings  on 
first  day  to 
commence  at 
one  o'clock  in 
the  afternoon. 


(3)  It  shall  not  be  necessary  for  the  Sheriff  or  his  officers  to 
attend  the  said  quarterly  sittings  of  the  County  Court. 
K  S.  O.  1887,  c.  47,  s.  12.  * 

15.  Except   in  the  County  of  York,  and   subject   to  the 
provisions  of    section  21  of    the   Local  Courts  Act,  sittings 
of  the  said  County  Courts,  for  the  trial  of  issues  of  fact  and 
assessment  of  damages,  shall  be  held  semi-annually,  to  com- 
mence on  the  second  Tuesday  in  the  months  of   June   and 
December  in  each  year.    K  S.  0.  18&7,  c.  47,  s.  13  (1). 

16.  The  County  Court  of  the  County  of  York  shall  hold 
four  such  sittings  in  each  year,  to  commence  respectively  on  the 
first  Tuesday  in  the  months  of  December  and  March,  and  on 
the  second  Tuesday  in  the  months  of  May  and  September  in 
each  year.     R  S.  0.  1887,  c.  47,  s.  13  (2).  " 

1 7  Except  in  the  County  of  York,  there  shall  be  sittings 
of  the  several  County  Courts  of  this  Province  on  the  first  Tues- 
day in  the  months  of  April  and  October  in  each  year,  whereat 
all  issues  of  fact  in  any  civil  action  brought  or  pending  in  the 
Court  wherein  the  sittings  may  be,  and  every  assessment  and 
inquiry  of  damages  in  such  action  may  be  heard,  tried  and 
assessed  by  the  Judge  of  such  Court  without  the  intervention 
of  a  jury,  in  those  cases  where  no  jury  is  required.  R  S.  0. 
1887,  c.  47,  s.  14. 

18.  The  sitting^^f  the  County  Courts  for  the  trial  of  jury, 
and  non-jury  cases  shallot  open  earlier  than  one  of  the  clock 
in  the  afternoon  on  the  1  ^^kw  of  the  sittings,  but  this  shall  not 
prevent  a  non-jury  tria^H      ^begun  before  one  of  the  clock 
with  the  consent  of  the  raM^HP  57  V.  c.  20,  s.  12. 


Power  to  hold      19. 'In   addition   to   the    regular    sittings   of    the    several 


additional 


Concurrent 
sittings  for 
trial  of  jury 
and  non-jury 
cases. 


ry  County  Court  may,  at  such 
e,  hold  additional  sittings  of 
to  be  tried  in  such  Court 
1  hold  such  sittings  as 
espatch   of   business. 


County  Courts,  the  Jud 
times  as  he  appoints  for 
such  Court  for  the  trial  o 
by  a  Judge  without  a  j 
often  as  may  be  requisite  fo 
R  S.  O.  1887,  c.  47,  s.  15. 


2O.  While  sittings  of  the  CountjH  Wfrt  of  any  County 
which  has  a  Senior  and  Junior  Jud^^Kre  being  held  for  the 
trial  of  issues  of  fact  and  assessment  oB^amages,  the  Judges 
of  the  said  Court,  or  any  two  persons  authorized  to  hold  the 
sittings  of  such  Court,  may,  in  case  the  General  Sessions  of 
the  Peace  have  been  adjourned  or  have  terminated,  sit  sepa- 
rately, one  for  the  trial  of  causes  where  a  jury  is  required,  and 
the  other  for  the  trial  of  causes  to  be  tried  without  a  jury. 
RS.  O.  1887,  c.  47,  s.  16 
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.  —  (1)  Where,  from  illness  or  from  other  casualty,  the  Adjourning 
Judge  who  is  to  hold  the  Sittings  of  the   County  Court  is  owing^o  ™ 
unable  to  hold  the  same  at  the  time  appointed  therefor,  the  illness  of 
Sheriff  of  the  County,  or  in  his  absence  his  Deputy,  may  ad-    u  ge'  etc' 
journ  by  his  proclamation  the  said   Court  to  any  hour  on  the 
following  day,  to  be  by  him  named,  and  so  from  day  to  day 
until  the  Judge  is  able  to  hold  such  Court,  or  until  he  receives 
other  directions  from  the  Judge  or  Provincial  Secretary. 

(2)  The  Sheriff  shall  forthwith  notify  any  adjournment  to  Provincial 
the  Provincial  Secretary,  for  the  information  of  the  Lieutenant-  beCnotffiedt0 
Governor.     R  S.  0.  1887,  c.  47,  s.  17. 

JURISDICTION, 

2>  2.  Except  in  the  cases  of  actions  in  which,  by  section  27  Matters  not 
of  this  Act,  or  by  any  other  Act  jurisdiction  is  conferred  upon  jurisdiction1  of 
County  Courts  or  a  Judge  thereof,  the  said  Courts  shall  not  County 
have  cognizance  of  any  action  :  —  Courts. 


/ 

"  o  -' 


1.  In  which  the  title  to  land  of  a  greater  value  than  $200 

is  brought  in  question  ;  or  3.  ,    ^"  o 

2.  In  which  the  validity  of  any  devise,  bequest  or  limitation 
exceeding  $200  under  any  will  or  settlement  is  disputed,  nor 
where  the  assets  of  the  estate  or  fund  out  of  which  the  amount 
in  question  is  payable  exceeds  $1,000  ;  or 

3.  For  libel  and  slander  ;  or 

4.  For  criminal  conversation  or  seduction  ;  or 

5.  Against  a  Justice  of  the  Peace  for  anything  done  by  him 
in  the  execution  of  his  office,  if  he  objects  thereto.  59  V.  c.  19, 
s.  1. 

/. 

23.  Subject  to  the  exceptions  contained  in  the  last  preced-  Jurisdiction 
ing  section,  the  County  Courts  shall  have  jurisdiction  ;  allowed. 

1.  In  all  personal  actions  where  the  debt  or  damages  claimed     ^*"M  - 

do  not  exceed  the  sum  of  $200  ;  f  /  o    s  /  £ 

2.  In  all  causes  and  actions  relating  to  debt,  covenant  and  con-  /  %  /?  .:> 
tract,  to  $600,  where  the  amount  is  liquidated  or  ascertained   /  ^  ;,  ' 
by  the  act  of  the  parties  or  by  the  signature  of  the  defendant  ; 

f  /       s    •"       /  fey 

3.  To  any  amount  on  bail-bonds  given  to  a  Sheriff'  in  any    ^      ^^^ 
case  in  a  County  Court,  whatever  may  be  the  penalty  ; 

4.  On  recognizances  of  bail  taken  in  a  County  Court,  what- 
ever may  be  the  amount  recovered  or  for  which  the  bail  there- 
in may  be  liable; 

5.  In  actions  of  replevin  where  the  value  of  the  goods  or 
other  property  or  effects  distrained,  taken  or  detained,  does 

not  exceed  the  sum  of  $200,  as  provided  in  The  Replevin  Act.  Rev.  Stat. 

/»/» 

6.  In  interpleader  matters,  as  provided  bv  the  rules  respect- 
ing  interpleader;  R.  S.  O.  1887,  c.  47,  s.  19  ;  59  V.  c.  19,  s.  2. 


224 


Sec.  25  (1). 


COUNTY  COURTS. 


Chap.  55 


Recovery  of 


Partnership 
accounts. 


Legacies. 


Actions  on 
mortgages. 


Where  parties  7.  in  anv  cause  or  action  relating  to  debt,  covenant  and 
actions  for  contract  where  the  amount  is  liquidated  or  ascertained  by  the 
liquidated  act  of  the  parties  or  by  the  signature  of  the  defendant,  when 
the  plaintiff  and  defendant,  before  the  issue  of  the  writ,  agree 
by  memorandum  in  writing  signed  by  them  and  filed  upon 
the  application  for  the  writ,  that  the  Court  shall  have  power 
to  try  the  action  ; 

8.  In  actions  for  the  recovery  of  or  for  trespass  or  injury  to 
land  where  the  value  of  the  land  does  not  exceed  $200 ;    &****+ 

9.  In  actions  by  persons  entitled  to  and  seeking  an  account 
of  the  dealings  and  transactions  of  a  partnership,  the  joint 
stock  or  capital  not  having  been  over  $1,000,  whether  such 
account  is  sought  by  claim  or  counter  claim  ;     (fau**l~ 

10.  In  actions  by  a  legatee  under  the  will  of  any  deceased 
person,  such  legatee  seeking  payment  or  delivery  of  his  legacy 
not  exceeding  $200  in  amount  or  value  out  of  such  deceased 
person's  estate  not  exceeding  $1,000  ;      fifoii*** 

11.  In  actions   by  a  legal  or  equitable   mortgagee  whose 
mortgage  has  been  created  by  some  instrument _in  writing,  or 

q  a  judgment  creditor,  or  a  person  entitled  to  a  lien  or  security 
for  a  debt,  seeking  foreclosure  or  sale,  or  otherwise,  to  enforce 
his  security,  where  the  sum  claimed  as  due  does  not  exceed 
$200; 

12.  In  actions  by  a  person  entitled  to  redeem  any  legal  or 
equitable   mortgage  or  any  charge  or  lien,  and   seeking   to 
redeem  the  same,  where  the  sum  actually  remaining  due  does 
not  exceed  $200 ; 

13.  In  actions  by  any  person  seeking  equitable  relief  in 
respect  of  any  matter  whatsoever,  where  the  subject  matter 
involved  does  not  exceed  $200  ; 

xvigut  01  14.  In  any  action  or  contestation  to  establish  the  right  of  a 

ranJonest  t  J crec^or  ^°  rank  upon  an  insolvent  estate  where  the  amount  of 
'such  claim  does  not  exceed  $400.     59  V.  c.  19,  s.  3. 

24.  If  during  the  progress  of  any  action  or  matter  under 
clauses  9  and  10  of  the  last  preceding  section,  it  is  made 
to  appear  to  the  Judge  that  the  subject-matter  exceeds 
the  limit  in  point  of  amount  to  which  the  jurisdiction  of  the 
Court  is  therein  limited,  it  shall  not  affect  the  validity  of  any 
proceedings  already  had  or  order  already  made,  but  unless  an 
order  is  made  under  the  next  section  it  shall  be  the  duty  of 
the  Judge  by  his  order  to  transfer  the  action  or  matter  to 
the  High  Court ;  and  the  procedure  in  the  said  action  or 
matter  after  being  so  transferred  shall  be  regulated  by  the 
rules  of  the  Supreme  Court  of  Judicature  for  Ontario.  59  V 
c.  19,  s.  4,  part. 

When  action        <}5t — (i)  Any  party  or  person  interested  may  upon  notice 
tinued^n0"      to  the  other  parties  apply  to  a  Judge  of  the  High  Court  for 

County  Court 


Actions  for 
Bdemption. 

' 


Equitable 
relief. 


Right  of 


Transfer  of 
certain 
actions  found 
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an   order  authorizing  and   directing  the  action  or  matter  to  p°twithstand- 

be  carried  on,  continued  and  completed  in  the  County  Court,  j 

if  such  action  or  matter  is  beyond    the   jurisdiction  of  the 

County   Court    by    reason    only   that    the   amount    of    the 

"  joint  stock  or  capital,"  or  "  deceased  person's  estate,"  mentioned 

and  limited  in  clauses  9  anrj   10  of  aftpjvjnn    33    exceeds   the 

sum  of"  $1,000  by  an  amount  not  exceeding  $500. 


(2)  If  after  hearing  the  parties  or  such  of  them  as  appear, 
the  Judge  is  of  the  opinion  that  such  excess  will  not  prejudi-  cretionof 
cially  interfere  with  a  proper  trial  or  completion  of  the  said  Judse 
action  or  matter  in  the  said  County  Court  he  may  order 
that  all  subsequent  proceedings  in  such  action  or  matter  shall 
be  had  and  taken  to  completion  (including  the  issue  of 
execution  and  all  proceedings  thereon  or  thereafter)  in  the 
County  Court  as  fully  as  though  such  Court  had  had  juris- 
diction ab  initio,  or  that  only  certain  of  such  proceedings  to 
be  mentioned  in  the  order  shall  be  so  had  in  the  County 
Court,  and  that  thereafter  the  other  proceedings  shall  be  had 
in  the  High  Court  as  to  said  Judge  appears  meet  and  proper, 
and  he  may  make  such  order  as  to  the  costs  of  the  pro- 
ceedings had  before  him  as  he  deems  just.  59  Y.  c.  19,  s.  4, 
part. 


.  Where  it  appears  at  any  time  before  or  during  the  trial 
that  the  claim  of  the  plaintiff  is  in  excess  of  the  jurisdiction  claim  as  is  in 
of  the  Court,  the  plaintiff  in  his  discretion  may  before  or  dur-  ?xc.esj5.°.f. 

A  i,       L   •    i    -u  -i-  J    i       t~-  j   *Li    j  T_  Jurisdiction. 

mg  the  trial  by  writing  signed  by  him  and  filed,  upon  such 
terms  as  the  'Judge  deems  proper  as  to  costs  and  otherwise, 
abandon  so  much  of  his  claim  as  is  in  excess  of  the  jurisdic- 
tion of  the  Court.  In  such  case  the  plaintiff  shall  forfeit 
such  excess,  and  shall  not  be  entitled  to  recover  the  same  in 
anv  other  action.  59  V.  c.  19,  s.  5. 

*/ 

2T.—  (1)  The  several  County  Courts  shall  have  jurisdiction  fnuaSs°f  £r 
in  actions  for  the  recovery  of  corporeal  hereditaments  (where  recovery  of 
the  yearly  value  of  the  premises,  or  the  rent  payable  in  respect  land>  * 

thereof,  does  not  exceed  $200)  in  the  following  cases,  namely;       J*  J  *  (2J 


(a)/  Whore  thft  temp  and  interest  of  the  tenant  of  such 
corporeal  hereditament  foas  pypirftH^  or  has  been 
Determined  by  the  landlord  or  the  tenant^  by  a,  Iftgftl 
notice  ; 

(6)  A\Qiej[e__the_r£raV  of  such  corporeal  hereditament  is 
sixty  days  in  arrear.  an/i  the  landlord  has  the 
right  by  law  to  re-enter  for  non-payment  thereof  ; 

and  in  respect  to  such  actions  the  said  Courts  shall  have  and  Power  in  such 
exercise  the  same  powers  as  belong  to  and  may  be  exercised  by 
the  High  Court,  in  and  in  respect  to  actions  for  the  recovery  of 
land. 

P. 


cases. 


226 


Sec.  30  (2). 


COUNTY  COURTS. 


Chap.  55. 


Landlord 
defined. 


(2)  The  term  "  Landlord,"  as  used  in  this  section  shall 
be  understood  to  mean  the  person  entitled  to  the  immediate 
reversion  of  the  land  ;  or  if  the  property  be  holden  in  joint 
tenancy,  coparcenary  or  tenancy  in  common,  shall  be  under- 
stood to  mean  any  one  of  the  persons  entitled  to  such  reversion. 
R.  S.  0.  1887,  c.  47,  s.  20  (1  3). 


Relief  which 
may  be 
granted  by 
County 


i 


Courts. 


a 


£8.  Every  County  Court  shall   have  legal   and  equitable 
j^risr) iV.fi nn  a.Tirl  shall,  as  regards  all  causes  of  action  within  its 
jurisdiction  for  the  time  being,  have  power  to  grant  and  shall 
grant,  in  any  action  or  proceeding  in  such  Court  such  relief, 
redress  or  remedy,  or  combination  of  remedies,  either  absolute 
or  conditional,  including  the  power  to  grant,  vesting   orders 
^    and  to  relieve  against  penalties    and    forfeitures,  and   shall 
^       in  every  such  action  or  proceeding  give  such  and  the  like 
->*)     .  ~^etfect  to  every  ground  of  defence  or  counter-claim,  equitable 
or  legal  (subject  to  thfi  provisior^  next  hereinafter  cnn^fypprn 


by  and  upon  the  same  mode  of  procedure,  and  in  as  full  and 
ample  a  manner  as  might  and  ought  to  be  done  in  the  like 
case  by  the  High  Court.  59  V.  c.  19,  s.  6 ;  60  V.  c.  15, 
Sched.  A  (72). 


Duty  of  Courts 
where  defence 
or  counter- 
claim involves 
matters  be- 
yond jurisdic- 
tion. 


Where  in  a  proceeding  before  a  County  Court  any 
defence  or  counter-claim  of  the  defendant  involves  matter 
beyond  the  jurisdiction  of  the  Court,  such  defence  or  counter- 
claim shall  not  affect  the  mmppi.p.nfift  or  thp  duty  of 


Court  to  dispose  of  the  whole  matter  in  controversy  so  far 
as  relates  to  the  demand  of  the  plaintiff  and  the  defence 
thereto,  but  no  relief  exceeding  tlmt  whioh  thp  Court  h^s  juris- 
diction to  administer  shn.11  br>  given  to  the  defendant  upon 
such  counter-claim.  R.  S.  0.  1887,  c.  47,  s.  22. 


REMOVAL   OF   ACTIONS  INTO   HIGH   COURT. 

When  title  to  30 — (j)  Where  it  appears  in  an  action  otherwise  of  the 
the  vafuTof  proper  competence  of  the  County  Court  that  such  Court  has 
$200  is  called  not  cognizance  thereof  from  the  title  to  land  beyond  the  value 
3n'  of  $200  being  brought  in  question,  or  from  the  validity  of  a 
devise,  bequest  or  limitation  under  a  will  or  settlement  being 
disputed,  and  the  devise,  bequest  or  limitation  exceeding  in 
value  $200,  or  from  the  assets  of  the  estate  or  fund  out  of 
which  the  amount  in  question  is  payable  exceeding  $1,000,  a 
Ju^gp  of  the  High  Court  or  a  Judge  of  the  County  Court 
Fefore  whom  thg  pnnaA  13  p^n^^ff,  may  (subject  to  section 


(V 


25  of  this  Act)  direct  the  removal  of  the  cause  into  the  High 
Court  ;  and  the  cause  when  removed  into  the  High  Court 
shall  be  proceeded  with  in  the  said  Court  in  the  manner  pro- 
vided by  section  31  of  this  Act.  59  V.  c.  19,  s.  9. 

Imposition  of       (2)  The  Judge  making  the  order  may  in  his  discretion  make 
granting  order  and    impose    terms     on    the    party    applying  for  the  order 

as  to  payment  of  costs,  giving  security  for  debt  or  costs,  or 

such  other  terms  as  he  thinks  fit. 


for  removal. 
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(3)  Where  the  order  is  made  by  a  Judge  of  a  County  'Court,  gc0 

a   Judge  of    the    High    Court    sitting    in  flhn/mhArs  at   Toronto,  may  review 

may  rescind  the  order,  or  vary  the  terms  thereof  or  imposed  order  for  re- 

J.T_         v  -n    o    r\    -iocW          t*-r          on  /«    o\  moval  of  Co. 

thereby.     K  S.  0.  1887,  c.  47,  s.  23  (2,  3).  Court  Judge. 

31.  —  (1)  If  it  appears  to  a  County  Court  or  a  Judge  thereof  Certain 

A  i  ,   _____  a*      _  -—   ----  ^f  —  ;  -  GfljSos  in  iv  hf* 

that  an  equitable  question  raised  in  an  action  or  other  proceed-  transferred  to 

ing  in  such  County  Court,  cannot  be  dealt  with  by  the  County  ^e  Hi£h 

Court  so  as  to  do  complete  justice  between  the  parties,  or  may 

for  any  other  reason  be  more  conveniently  dealt  with  in  the 

High  Court,  the  Court  _or  Judge  may  order  the  action  or  pro-    /<?  *?yf' 

ceeding  to  be  transferred  to  the  High  Court;  and  the  order  of      *  . 

transference  may  be  made  by  the  Court  or  Judge  MMI, 


or  upon  the  application  of  either  party  on  notice  to  the  other 
parties  interested,  and  may  be  made  at  any  stage  of  the  action 
or  other  proceeding. 

(2)  Where  an  order  is  made  under  the  preceding  subsection,  Proceedings 
the  proper  officer  of  the  County  Court  shall  annex  together  all  Hignacourt!° 
pleadings  and  papers  filed  with  him,  and  transmit  the  same, 
together  with  the  order  of  transference  or  a  copy  thereof  ,  to 
such  officer  of  the  Hih  Court  as  the  order  directs. 


(3)  Where  a  transfer  has  been  made  under  this  section  the  On  a 
action  or  other  proceeding  shall  thereafter  proceed  in  the  High  Court  prac- 
Court;  and  the  Judges  of  the  High  Court  and  the  officers  thereof  tice>  P°wers» 
shall  have  the  same  powers  and  perform  the  same  duties  in  rela- 
tion thereto,  and  the  Eules  and  practice  of  the  Supreme  Court 
shall  in  all  respects  (or  as  nearly  as  may  be)  apply  as  if  the  suit 
had  been  originally  instituted  as  an   action,  or  proceeding  in 
the   High  Court  ;  but  no  further  or   other  pleadings  shall  be 
necessary  than  the  original  pleadings  in  the  Court  froin  which 
the    action  or  proceeding    was  transferred,   unless   specially 
ordered  by  the  Court  or  a  Judge.     R.  S.  O.  1887,  c.  47,  s.  38. 


Where  it  appears  in  an  action  brought  in  a  County  Transfer  of 
Court  that  such  Court  has  not  cognizance  thereof  from  any  ^properly 
cause  other  than  those  mentioned  in  section  30,  a  Judge  of  the  brought  in  the 

High..  Court,  nr  t.hft  JnHflft  nf  ty  Dm^ty   Hniirf.    h»forq    wf^  Ckranty^kn^  C    ^ 

the  action  is  pending,  may  order  the  action  to  be  transferred    e  ,  &   $  /£ 
to   the    High  Court,  and  the  proceedings  thenceforward  shall 
be  as  provided  by  sections  31   and   34  of  this  Act  for  like     ^  ^  c^/{^^.l 
cases.     54  V.  c.  14,  s.  1. 


3.  Except  in  cases  within  the  meaning  of  sections  24,  30,  In  what  cases 
31  and  32,  or  in  cases  where  the  defence   or  counterclaim  in-  conditions' 
volves  matter  beyond  the  jurisdiction  of  the  County  Court  as  causes  shall 
provided  in  section  186  of  The  Judicature  Act,  no  cause  or  be  removable- 
action    instituted   in   a  County   Court  shall  be   removed   or  ^ev-  Stat-  c- 
removable   from  such   County  Court,  by  order  of  certiorari, 
or    otherwise,    into     the    High     Court  unless    the   debt    or 
damages    claimed    amount    to   upwards^oi:  $100,  and    t 
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the    High 

Court,  in  cases  which  appear  to  the  Judge  fit  to  be  tried 
in  the  High  Court,  and  upon  such  terms  as  to  payment  of 
costs,  giving  security  for  debt  or  costs,  or  such  other  terms 
as  he  thinks  fit.  R.  S.  0.  1887,  c.  47,  s.  24. 

34.  In  a  case  removed  from  a  County  Court  to  the  High 
Court  it  shall  not  be  necessary  to  deliver  a  new  statement  of 
claim,  but  the  case  shall  proceed  on  the  record  as  it  stands 
when  removed  into  the  High  Court,  and  all  subsequent  pro- 
ceedings may  be  had  and  taken  in  the  cause  in  the  same  way 
as  if  it  had  been  originally  commenced  and  prosecuted  in 
the  High  Court.  R.  S.  0.  1887,  c.  47,  s.  25. 


Costs  on 
transfer. 


COSTS   IN   CASES   TRANSFERRED. 


35.  Subject  to  rules,  where  an  action  is  transferred  under 
section  31,  the  fees  and  disbursements  shall  be  paid  and  the 
solicitors'  costs  taxed  according  to  the  lower  scale  tariff  of  the 
High  Court,  R.  S.  0.  1887,  c.  47,  s.  39. 


Venue  for 

certain 

actions. 


PLACE  OF   TRIAL   IN   CERTAIN   CASES. 

30. — (1)  Actions  under  clause  jj^of  section  23  of  this  Act 
shall  be  brought  and  tried  in  the  county  where  the  land  is, 
and  actions  under  clause  9  of  the  said  section  shall  be  brought 
and  tried  in  the  county  where  the  partnership  had  or  has  its 
principal  place  of  business,  and  actions  under  clause  jjJrOf  the 
said  section  shall  be  brought  and  tried  in  the  county  where 
letters  probate  or  of  administration  have  issued,  or  where  the 
deceased  resided  at  the  time  of  his  death,  unless  by  consent  of 
the  parties,  or  unless  the  place  of  trial  is  changed.  59  V.  c.  19, 
s.  10. 

(2)  Actions  under  section  27  of  this  Act  shall  be  brought 
in  the  County  Court  of  the  county  in  which  the  premises 
sought  to  be  recovered  lie.  R.  S.  0.  1887,  c.  47,  s.  20  (2). 


PLEADING   AND  PRACTICE. 

Where  action  31.  An  action  by  or  against  a  Judge  or  Junior  Judge  of 
of  CountyUdge  a  County  Court  which  is  within  the  competence  of  a  County 
Courts  may  be  Court,  may  be  brought  in  the  County  Court  of  any  County 
brought.  adjoining  that  in  which  such  Judge  or  Junior  Judge  resides. 
R.  S.  0.  1887,  c.  47,  s.  26. 

Pleading  want  38.  When  it  is  intended  by  a  pleading  to  bring  into 
question  the  title  to  land,  or  to  any  annual  or  other  rent, 
duty,  or  other  custom  or  thing,  relating  to  or  issuing  out  of 
lands  or  tenements  of  greater  value  than  $200,  or  to  dispute 
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the  validity  of  any  devise,  bequest  or  limitation  exceeding 
$200  under  any  will  or  settlement  or  when  it  is  intended_by 
any  pleading  to  exclude  the  jurisdiction  nf  thp.  Court  upon  the 
foregoing  or  upon  any  other  ground  it  shall  be  so  expressly 
stated  in  the  pleading,  and  the  matter  relied  on  for  that  pur- 
pose shall  also  be  set  out  in  the  pleading.  59  V.  c.  19,  s.  11. 


Taking  issue 
Dn  pleading 
svant  of  juris- 
liction. 


39.  Issue  may  be  taken  on  any  such  pleading  or  reply  may 
be  made  or  a  summary  application  may  be  made  to  the  Judge 
to  determine  whether  the  jurisdiction  of  the  Court  is  by  such 
pleading  bona  fide  brought  in  question.     If  the  Judge  is  of 
opinion  that  the  jurisdiction  of  the  Court  is  not  so  brought  in 
question  he  may  direct  the  pleading  to  be  amended  or  to  be 
struck  out.     Where  the  Judge  is  of  opinion  that  the  jurisdic- 
tion of  the  Court  is  properly  and  bona  fide  brought  in  question 
by  any  pleading  he  may  order  that  the  cause  be  transferred 
to  the  High  Court.     59  V.  c.  19,  s.  12. 

40.  Subject    to   the    provisions   of    The   Judicature    Act  Procedure  in 
and  to  Rules  of  Court,  the  pleadings,  practice  and  procedure  CourtZ 
for  the  time  being  of  the  High  Court  shall  apply  and  extend  Rev.  Stat. 
to  the  County   Courts,  wherever  the  pleadings,  practice  and  c- 51- 
procedure  of  the  County  Courts  corresponded  with  those  of  the 
Superior  Courts  of  Law,  prior  to  the  passing  of  The  Ontario 
Judicature  Act,  1881,  and  the  rules,  orders  and  forms  appli-  Rules,  orders 
cable  to  similar  cases  and  under  similar  conditions  in  the  High  ^  v°rmf' 
Court  shall  apply  to  all  actions,  suits  or  proceedings,  had, 
instituted  or  pending  under  the  additional  jurisdiction  given 

by  The  County  Courts  Act,  1896,  to  County  Courts  unless  and  59  v.  c.  19. 
until  additional  or  other  rules   applicable  to   such  cases  are 
made.     R.  S.  O.  1887,  c.  47,  s.  28 ;  59  V.  c.  19,  s.  13. 

41.  The  several  County  Courts  may  set  aside  verdicts  or  Powers  as  to 
non-suits,  and  grant  new  trials,  and  such  Courts  and  the  Judges  new  trials'etc- 
thereof  may  set  aside  judgments  by   default,  and   proceed- 
ings for  irregularity,  grant  time  for  any  pleading,  and  order 

stay  of  proceedings  till  security  is  given  for  costs,  and  may  issue 
summonses  and  make  orders  in  all  matters  of  practice  in  like 
manner  and  on  the  like  principles  and  grounds,  and  to  the 
same  extent  as  the  High  Court,  or  the  Judges  thereof  in 
the  said  Court,  and  may  cause  rules  on  sheriffs,  or  any  other 
rules,  orders  or  proceedings  thereupon  to  be  served  in  any 
county.  R.  S.  O.  1887,  c.  47,  s.  29. 

COSTS  WHERE  NO  JURISDICTION. 

42.  In  all  actions  or  other  proceedings  brought  in  a  County  Costs  where 
Court   in  which   the   plaintiff  fails  to  recover  judgment  by  action  fails 
reason  of  such  Court  having  no  jurisdiction  over  the  subject  jurisdiction, 
matter   thereof,    the   County    Court    shall   have   jurisdiction 

over  the  costs  of  the  action,  or  other  proceeding,  and  may 
order  by  and  to  whom  the  same  shall  be  paid,  and  the  recovery 
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of  the  costs  so  ordered  to  be  paid  may  be  enforced  by  the  same 
remedies  as  the  costs  in  actions  or  proceedings  within  the 
proper  competence  of  the  said  Court  are  recoverable.  R.  S.  O. 
1887,  c.  47,  s.  30. 


Writs  of  exe- 
cution. 


Writs  of  ex- 
ecution, etc. , 
may  run  into 
other  counties 


Power  to  en- 
force rules, 
etc, 


EXECUTION. 

43.  The   County   Courts   may    issue   writs    of    execution 
against   goods   and    lands,   and    writs    of    capias    ad  satis- 
faciendum  against  the  person,  in  like  cases,  upon  the  same 
terms,  and  in  the  same  order,  as  similar  writs  may  be  issued  in 
the  High  Court.     R.  S.  0.  1887,  c.  47,  s.  31. 

44.  The  County  Courts  may  issue  writs  of  execution  against 
the  person,  lands  or  goods,  writs  of  subpoena,  rules  on  the  sheriff 
and  all  other  rules,  orders  and  proceedings   into  any  other 
county,  to  be  served  or  executed  therein ;  and  Judge's  sum- 
monses and  orders  may  be  issued  in  like  manner  ;  and  all  such 
writs,  rules,  summonses,  orders  and  proceedings  shall  be  of  equal 
force  and  effect,  and  as  binding  as  if  the  same  had  been  issued 
from  the  Court  or  by  the  Judge  of  the  County  to  or  into  which 
they  are  so  issued,  and  all  subsequent  proceedings  thereupon 
shall  be  carried  on  in  the  Court  in  which  the  action  has  been 
brought  or  the  judgment  entered.     R.  S.  0.  1887,  c.  47,  s.  32. 

POWER  TO  ENFORCE  RULES. 

45.  The  several  County  Courts  shall  have  and  exercise  the 
same  powers  to  enforce  their  rules,  regulations  and  directions 
as  the  High    Court    possesses,  and  may  punish  by   fine    or 
imprisonment,  or  by  both,  for  any  wilful  contempt  or  resist- 
ance to  their  regular  process,  rules  or  orders ;    but  the  fipe 
shall  in   no   cas^    pypfWl    $lftO    nnr  -shall   *-hft  imprisonment 
exceed  six  months.     R.  S.  0.  1887,  c.  47,  s.  33. 


References. 


Power  on 
such  order. 


ACCOUNTS   AND   INQUIRIES. 

40.  Where  it  is  proper  to  directa  reference, the  Court  or  Judge 
may  make  such  reference  to  the  Master  in  Ordinary  of  the 
Supreme  Court  or  to  any  of  the  Local  Masters  or  to  the  Clerk 
of  the  Court,  and  where  the  Judge  of  the  Court  is  Local  Master 
the  reference  may  be  made  by  him  to  himself  as  such  Master, 
but  no  reference  to  take  accounts  or  make  enquiries  shall,  be 
directed  at  the  sittings  of  the  Court  where  such  accounts  or 
inquiries  can  be  conveniently  taken  or  made  at  such  sittings  ; 
and  no  reference  shall  be  directed  at  any  time,  unless  where 
a  reference  is  necessary,  if  such  reference  will  increase  the  cost 
of  the  proceedings.  GO  V.  c.  15,  s.  2. 

4T. — (1)  Where  an  order  is  made  under  the  preceding  sec- 
tion, the  Master  or  Clerk  to  whom  the  reference  is  directed 
shall  proceed  therein,  and  all  rules  as  to  the  powers  of 
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Master.  n.nrl  a,^  t.n  the  proceedings  in  the   Master's   office,  shall 
^     R.  s.  O.  1887,  c.  47,  s.  35  ;  59  V.  c.  19,  s.  7. 


(2)  Upon  every  reference  under  the  preceding  section  the  Costs  of 
fees  to  be  paid  and  the  costs  to  be  allowed,  whether  as  between  reference- 
party  and  party,  or  solicitor  and  client,  shall  be  in  accordance 
with  the  lower  scale  tariff  of  the  High  Court.     59  V.  c.  19,  s.  8. 

• 

48.  Where  the  Master  or  Clerk  has  made  his  report  pursu-  Report  to  be 
ant  to  the  order,  the  same  shall  be  filed  with  the  officer  of  the     B  '  * 
Court  with  whom  the  pleadings  are  filed  ;  and  the  report  shall, 
without  an  order  confirming  the  same,  become  absolute  at 
expiration  of  fourteen  days  after  the  filing  thereof,  unless  pre- 
viously  appealed  from,  but  the  Court  or  a  Judge  may,  underlie 
special  circumstances,  allow  an  appeal  after  the  fourteen  days.' 

R.  S.  O.  1887,  c.  47,  s.  36  ;  59  Y.  c.  19,  s.  7. 

49.  The    appeal   from    a    report  referred  to   in   the   pre-  Appeal  from 
ceding   section  shall  be  to  a  Judge  in  Chambers  or  to  the  report 
Court;    but   when    the   appeal   is   taken   to   the    Court,   the 

notice  of  appeal  shall  be  returnable  not  later  than  the 
fourth  day  of  the  County  Court  Sittings  next  after  the 
filing  of  the  report.  R.  S.  O  1887,  c.  47,  s.  37. 

APPEALS   FROM   COUNTY   COURTS. 

50.  The  terms  "  party  to  a  cause  or  matter,"  and  "  appel-  Meaning  of 
lant,"  hereinafter  used,  shall  include  persons  suing  or  being  cause^o/0 
sued  in  the  name  of  others,  though   not   mentioned  in   the  matter  "  and? 
record,  and  persons  on  whose  behalf  or  for  whose  benefit  any  "aPPellant)-" 
action  is  prosecuted  or  defended,  as  well  as  parties  named  in 

R.  S.  O.  1887,  c.  47.  s.  40. 


51. — (1)  Any  party  to  a  cause  or  matter  in  a  County  Court  Appeals  to 
may  appeal  to  a  Divisional  Court  of  the  High  Court  of  Justice  Courts"™1 
from  any  judgment  directed  by  a  Judge  of  the  County  Court  ^&  crf?.£S' 
to  be  entered  at  or  after  the  trial  in  any  case  tried  without  a  3  / 
jury,  and  also  in  any  case  tried  with  a  jury,  to  which    subsec- 
tion^ does  not  apply. 

(2)  Instead  of  appealing  to  a  Divisional  Court  of  the  High  Motion  to 
Court  of  Justice   any   party   may   move  before  the  County  ^aewSar 
Court  within  the  first  two  days  of  its  next  quarterly  sittings  cither  j^idg- 
to  set  aside  the  judgment  and  enter  any  other  judgment  upon  men^  ^_  £77?- 
any  ground. 

(3)  A  motion  for  a  new  trial  on  the  ground  of  discovery  of  Moving  for  3 
new  evfdence  or  the  like  shall  be  made  before  the  County  *[ew  tr1^  onf 

new  evidence. 


(4)  Where  there  has  been  a  trial  with  a  jury  any  motion  for  where  has 
a  new  trial,  whether  made  for  that  relief  alone  or  combined  be.en  a  t*ial 
with,  or  as  an  alternative  for  any  other  relief,  shall  be  made  to  *a  crp,  ' 
the  County  Court. 
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'S7 


CountyComf  (^)  -^  a  Part7  moves  before  a  County  Court  under  subsec- 
not  to  appeal  tion  2  in  a  case  in  which  he  might  have  appealed  to  the  High 
to  High  Court.  Court  he_  shall  not  be  entitled  to  .appeal  f  rom-the-judgment  of 
the  County  (Jourt  to  thaJHigh_(]ourt,  but  the  opposite  party 
shall  be  entitled  to  appeal  therefrom  to  the  High  Court.  58  V. 
c.  13,  s.  44  (1)  ;  60  V.  c.  15,  Sched.  A  (69). 


decFseionof°m 
Judge.  | 

** 


1 


'. — (1)  An  appeal  shall  also  lie  to  a  Divisional  Court  of  the 
High  Court  of  Justice,  at  the  instance  of  any  party  to  a  cause 
or  matter  from  every  decision  made  by  a  Judge  of  a  County 
Court  under  any  of  the  powers  conferred  upon  him  by  any 
Rules  of  Court  or  any  statute,  unless  provision  is  therein  made 
to  the  contrary ;  and  from  every  decision  or  order  made  by  a 
Judge  of  a  County  Court  sitting  in  Chambers  under  the  pro- 
visions of  the  law  relating  to  interpleader  proceedings,  the 
examination  of  debtors,  attachment  of  debts  and  proceedings 
against  garnishees  ;  and  from  every  decision  or  order  made  in 
any  cause  or  matter  disposing  of  any  right  or  claim,  pr^dpd 
always  that  the  decision  or  order  is  in  its  nature  fina.1  anr|  not 
merely  interlocutory."  R.  S.  O.  1887,  c.  47,  s.  42 ;  58  V.  c.  13, 
s.  44  (2) ;  59  V.  c.  18,  Sched.  (48)  ;  c.  19,  s.  14. 

(2)  This  section  shall  not  apply  where  jurisdiction  is  given 
to  the  Judge  of  the  County  Court  as  persona  designata.  56  V. 
c.  13,  s.  6. 

[As  to  appeals  where  Judge  is  persona  designata.  See  Cap. 
76,  Sec.  6.] 


Appeal  after  j      53.  An  appeal  may  be  had  from  any  appealable  decision  of 
sSme3ent      I  a  County  Court  Judge,  notwithstanding  judgment  has  been 

signed  thereon.      R.  S.  O.  1887,  c.  47,  s.  43,  part;  58  V.  c.  13, 

s.  44  (3). 


Order  of 

Court  on*1 
appeal. 


54.  On  an  appeal  the  Divisional  Court  may  set  aside  any 
judgment  which  may  have  been  directed  to  be  entered  or  may 
have  been  signed,  and  direct  any  other  judgment  to  be  entered 
or  direct  a  new  trial  to  be  had  and  make  any  other  order  as  to 
such  Court  may  appear  requisite  and  just.  58  V.  c.  13, 
s.  44  (4). 

Pleadings,  55.  The  Judge  shall  at  the  request  of  the  appellant,  certify 

be  cer  un(^er  hig  nan(i  to  the  proper  officer  of  the  High  Court  the 
pleadings  in  the  cause,  and  all  motions,  rules  or  orders  made, 
granted  or  refused  therein,  together  with  the  Judge's  charge 
and  the  judgment  or  decision  on  the  same,  and,  where  a  trial 
has  been  had,  the  evidence  and  all  objections  and  exceptions 
thereto,  and  all  other  papers  in  the  cause  affecting  the  ques- 
tions raised  by  the  appeal.  R.  S.  0.  1887,  c.  47,  s.  51,  part  ; 
580V.  c.  13,  s.  44  (5). 

Certifying  pro-      56.  In  appeals  under  section  52,  the  Judge  shall  only  be 
ceedings  required  under  the  next  preceding  section  to  certify  the  motions, 

under  s.  52.  fo  J 
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rules,  orders,  affidavits,  evidence  and  other  materials,  necessary 
for  the  full  understanding  of  the  matter  in  appeal,  together 
with  his  judgment  or  decision  on  the  same.  R.  S.  0.  1887, 
c.  47,  s.  45. 

5T.  The  appeal  shall  be  set  down  for  argument  at  the  first  Setting  down 
sittings  of  a  Divisional  Court  of  the  High  Court  of  Justice  appej-  8*    ..^     •  ^  ^ 
which  commences  after  the  expiration  of  one  month  from  the  •  t         ^ , 

judgment,  order  or  decision  complained  of  and  the  Divisional 
Court  shall  give  such  order  or  direction  to  the  Court  below,       3  / 
touching  the  judgment  to  be  given  in  the  matter,  as  the  law 
requires ;  and  shall  also  award  costs  to  either  party  in  its  Costs. 
discretion,  which   costs   shall   be   certified  to  and  form  part  of 
the  judgment  of  the  Court  below  ;  and  upon  receipt  of  the    fy**^- 
order,  direction  and  certificate,  the  Court  below  shall  proceed  in 
accordance   therewith.     R.  S.  O.  1887,  c.  47,  s.  52,  part ;  58  V.    $^<  / -4  0  <-, 
c.  13,  s.  44  (6). 

RULES   OF   LAW. 

58.  The  several  rules  of  law   enacted  and  declared  by  The  Rules  of  Law 
Judicature  Act  shall  be  in  force  and  receive  effect  in  all  County  ^^J to 
Courts  in  Ontario,  so  far  as  the  matters  to  which  such  rules  Courts, 
relate  shall  be  respectively  cognizable  by  such  Courts.    R.  S.  0.  Rev.  stat 
1887,  c.  47,  s.  53.  c-  5L 

RULES   OF   COURT. 

59.  The  Judges  of  the   Supreme   Court   and   of   the   High  Judges  of 
Court  respectively,  shall  have  the  same   authority   to   make  courTand  of 
Rules  of  Court  with  respect  to  the  County  Courts  as  by  sec-  High  Court 
tion  122  and  124  of  The  Judicature  Act  they  have  with  respect  JJJJJ11**6 
to  the  High  Court ;  and  the  Judges  authorized,  as  mentioned  Rev  *stat 
in  section  125  of  that  Act,  shall,  with  respect  to  the  County  c.  51. 
Courts,  have  the  like  authority.     R.  S.  0.  1887,  c.  47,  s.  54. 

TARIFF   OF   COSTS. 

6O. — (1)  The  Board  of  County  Judges  appointed  under  section  Tariff  of  costs 
305  or  306  of  The  Division  Courts  Act,  or  the  majority  of  them,  ^rd  ^g^M 
may  frame  a  tariff  of  costs  to  be  allowed  to  solicitors  and  R      gt  t 
counsel  in  respect  of  actions  in  the   County  Courts,  and  may,  c.  60. 
from  time  to  time,  alter  and  amend  the  same. 

(2)  The  Board,  or  any  three  of  them,  shall  certify  to  the 
Judges  authorized  to  make  Rules  under  section  122,  124  or 
1 25  of  The  Judicature  A  ct,  any  tariff  so  framed,  or  any  alter-  Rev.  Stat. 
ation   thereof ;    and   the   Judges   may   approve,   disallow   or c- 51- 
amend  such  tariff  or  alterations  ;  and  such  tariff  or  alterations 
approved  by  the  Judges  shall  have  the  same  force  and  effect 
as  if  made  under  the  said  Act  by  the  Judges  so  approving  of 
the  same.     R.  S.  O.  1887,  c.  47,  s.  55. 
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NOTES. 

Jurisdiction  limited  to  a  particular  county.  Actions  and  proceedings  in  the 
County  Court  may,  subject  to  the  right  to  obtain  a  change  of  venue,  be  brought 
in  any  county  except  in  the  following  cases  : 

(1)  Actions  of  replevin  must  be  brought  in  the  county  in  which  the  goods  have 
been  wrongfully  distrained,  taken  or  detained,  R.S.O.  c.  66,  s.  7  ;  Hoover 
v.  Craig  (1885),  12  A.  R.  72. 

(2)  Applications  by  way  of  interpleader  by  a  party  who  has  not  been  sued 
must  be  made  to  the  Court  of  the  County  in  which  the  applicant  resides, 
or  in  which  the  money,  goods  or  chattels  are  situate  ;  C.R.  1123  (b). 

(3)  Actions  for  recovery  of  or  for  trespass  or  injury  to  land  not  exceeding  in 
value  $200,  must  be  brought  where  the  land  is.  except  by  ..consent.     See 
section  36. 

(4)  Actions  for  a  partnership  account  must  be  brought  where  the  partnership 
had  its  principa^  place  _of  business^  except  by  consent.     See  section  36. 

(5)  Actions  for  a  legacy  must  be  brought  in  the  County  where  probate  or  let- 
ters of  administration  issued,  or  where  deceased  resided  at  the  time  of  his 
death,  except  by  consejit.     See  section  36. 

(6)  Actions  by  a  landlord  for  recovery  of  demised  premises  where  the  yearly 
value  or  rent  does  not  exceed  $200,  must  be  brought  in  the  County  where 
the  premises  lie.     See  sections  27  and  36. 

(7)  Actions  against  a  justice  of  the  peace  or  other  officer  fulfilling  a  public 
duty  for  an  act  done  in  the  performance  thereof  must  be  brought  in  the 
County  wb^rfi  fVi^  r»a.ilfff>  nf  flcflon  arose.      R.S.O.  c.  88,  ss.  1  (2),  19,  com- 
pare  R.S.O.  c.  99,  s.  44. 

(8)  Actions  for  infringement  of  patent  must  be  brought  in  the  court  which 
holds  its  sittings  nearest  to  the  place  of  residence  or  business  of  the  defen- 
dant.    R.S.C.  c.  61,  s.  30. 

(9)  Proceedings  under  The  Creditors'  Relief  Act  are  to  be  filed  with  the  Clerk 
of  the  County  Court  of  the  County,  the  Sheriff  of  which  has  the  execution. 
R.S.O.  c.  77,  s.  7  (4). 

(10)  Actions  for  anything  purporting  to  be  done  in  pursuance  of  any  Act  of  the 
Parliament  of  Canada  relating  to  criminal  law  shall,  unless  otherwise  pro- 
vided, be  laid  and  tried  in  the  County  where  the  act  was  committe^,  and 
not  elsewhere.     Criminal  Code,  1892,  s.  9/5. 

Jurisdiction  limited  by  amount  or  value.  The  jurisdiction  in  actions  to  recov- 
er land,  otherwise  than  by  a  landlord,  or  for  trespass  or  injury  to  land,  or  in 
which  title  is  in  question,  is  limited  to  cases  where  the  value  of  the  land  does 
not  exceed  $200.  This  means  the  actual  marketable  value  of  the  land  ;  Elston 
v  Rose  (1869),  L.R.  4  Q.B.  4 ;  Stolworthy  v.  Powell  (1890),  54  L.T.  795  ;  and 
where  the  Judge  has  found  the  value  on  conflicting  evidence  and  has  not  pro- 
ceeded on  a  wrong  principle,  his  decision  will  not  be  reviewed  on  a  motion  for 
prohibition  ;  Brown  v.  Cocking  (1868),  L.R.  3  Q.B.  672  ;  but  where  prohibition 
is  moved  for  before  the  trial  on  the  ground  of  excess  in  value  and  the  value  is 
determined  to  be  within  the  jurisdiction,  no  evidence  can  be  afterwards 
received  in  the  County  Court  on  the  question  of  value  ;  Symons  v.  Rees  (1876), 
1  Ex.  D.  416.  Where  the  action  is  by  a  landlord  to  recover  from  his  tenant 
the  demised  premies,  the  rental  value  is  that  payable  as  between  the  litigant 
parties  ;  Brown  v.  Cocking  (1868),  L.R.  3  Q.B.  672. 

Except  actions  on  bail  bonds  and  recognizances  of  bail,  the  County  Courts 
are  limited  in  point  of  amount  beyond  which  there  is  no  jurisdiction,  except  in 
collateral  proceedings.  Except  in  actions  for  liquidated  damages  and  partner- 
ship accounts  the  limit  is  $200  and  as  a  general  proposition  it  may  be  said  the 
County  Courts  have  jurisdiction  in  all  matters  to  $200,  except  in  the  five  cases 
enumerated  in  s.  22.  The  amount  is  determined  by  the  sum  claimed  by  the 
plaintiff.  Several  causes  of  action  may  be  joined  together,  the  different  items 
of  which  would  exceed  $200,  but  if  the  sum  claimed  is  only  $200,  the  jurisdic- 
tion is  not  ousted,  McMurtry  v.  Munro  (1877)  14  U.C.R.  166  ;  re  Stogdale  v. 
Wilson  (1879)  8  P.  R.  5 ;  McLaughlin  v.  Schaefer  (1886)  13  A.  R.  253  ;  and 
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interst  before  verdict  cannot  be  allowed  except  in  so  far  as  the  amount  of  the 
verdict  does  not  exceed  $200  ;  Malcolm  v.  Leys  (1892)  15  P.R..  75  ;  Young  v. 
Morden  (1884)  10  P.R.  276,  but  interest  after  verdict  and  before  entry  of  judg- 
ment is  unobjectionable,  Sproule  v.  Wilson  (1893)  15  P.R.  349. 

Liquidated  Claims.  In  actions  relating  to  debt,  covenant  and  contract  where 
the  amount  is  liquidated  or  ascertained  by  the  act  of  the  parties  or  the  signa- 
ture of  the  defendant,  the  limit  of  jurisdiction  is  $600.  Whenever  a  sum  up 
to  $600  is  agreed  on  by  the  parties  as  the  remuneration  for  a  service  to  be 
rendered  or  for  the  price  of  a  horse  or  goods  sold,  or  for  any  article,  the  sub- 
ject of  sale  or  purchase,  if  the  service  be  performed  or  the  article  or  goods  de- 
livered in  pursuance  of  that  bargain,  the  amount  is  liquidated  by  the  act  of  the 
parties.  Ostrom  v.  Benjamin  (No.  2)  (1894)  21  A.R.  467.  Thus  an  agreement 
to  pay  the  invoice  price  of  goods  and  freight  and  duties  is  liquidated  at  the 
amount  of  the  invoice  price  and  the  amount  paid  for  freight  and  duties  ; 
Wallbridge  v.  Brown  (1879)  18  U.C.R.  138.  On  a  sale  of  a  number  of  hogs- 
heads at  $10  each,  or  of  a  quantity  of  butter  at  22  cts.  a  pound,  the  amount  is 
liquidated.  Watson  v.  Severn  (1881)  6  A.R.  559  ;  Durnin  v.  McLean  (1884)  10 
P.R.  295.  On  an  agreement  to  pay  an  agent  one-half  of  the  amount  received 
for  a  pension  and  the  agent  succeeding  in  establishing  a  claim  for  $500,  the 
action  may  be  brought  in  the  County  Court ;  Ostrom  v.  Benjamin  (No.  2) 
(1894)  21  A.R.  467.  But  where  the  amount  is  not  agreed  on  or  acknowledged 
by  the  defendant  to  the  plaintiff  with  his  assent,  it  is  not  liquidated.  Robb 
v.  Murray  (1889)  16  A.R.  503,  but  this  case  must  be  confined  to  its  actual 
facts,  and  the  cases  of  Brown  v.  Hose  (1890)  14  P.R.  3  and  re  McKay  v. 
Martin  (1890)  21  O.R.  104,  in  so  far  as  they  are  authorities  for  the  proposition 
that  the  amounts  there  in  question  were  not  liquidated  appear  to  be  inconsis- 
tent with  Ostrom  v.  Benjamin,  supra.  The  denial  by  the  defendant  of  the 
agreement  or  a  conflict  of  evidence  as  to  its  terms  or  the  quantity  of  goods  re- 
ceived, will  not  oust  the  jurisdiction.  The  question  must  be  submitted  to  the 
jury,  Watson  v.  Severn  (1881)  6  A.R.  559.  The  ascertainment  may  be  either 
at  the  time  of  the  contract,  or  afterwards,  or  any  time  before  action  brought  ; 
White  Sewing  Machine  Co.  v.  Belfry  (1883)  10  P.R.  64  ;  Ostrom  v.  Benjamin 
(No.  2)  (1894)  21  A.R.  467.  The  reduction  of  the  amount  by  payment  or  by 
abandonment  of  the  excess,  McMurty  v.  Munro  (1877)  14  U.C.R.  166;  Brown 
v.  Me  Adam  (1867)  4  P.R.  54,  or  by  a  set-off  admitted  by  both  parties  or  agreed 
on  as  payment,  Fleming  v.  Livingstone  (1873)  6  P.  R.  63 ;  Re  Dixon  v.  Snarr 
(1876)  6  P.R.  336,  may  be  but  an  unadmitted  set  off  cannot  be  allowed  to  reduce 
the  amount  of  the  plaintiffs  claim  so  as  to  bring  the  case  within  the  jurisdiction. 
Re  Furnival  v.  Saunders  (1866)  26  U.C.R.  119  ;  Hubbard  v.  Goodley  (1890)  25 
Q.B.D.  156.  The  decision  of  the  judge  that  the  parties  have  agreed  to  the 
set-off  will  not  be  reviewed  on  a  motion  for  prohibition.  Re  Jenkins  v.  Miller 
(1883)  10  P.R.  95.  In  an  action  on  a  guarantee  a  liquidation  or  ascertainment 
by  the  debtor  is  not  binding  on  the  guarantor,  and  the  Court  consequently 
will  in  such  case  have  no  jurisdiction  beyond  $200.  Thompson  v.  Eede  (1895) 
22  A.R.  105. 

Combining  Liquidated  and  Unliquidated  Claims.  An  unliquidated  claim  under 
may  be  joined  with  a  liquidated  claim  under  $600,  and  jurisdiction  exists 
up  to  $600.  Vogt  v.  Boyle  (1880)  8  P.R.  249  ;  McLaughlin  v.  Schaefer  (1886) 
13  A.R.  253. 

TITLE  TO  LAND. 

When  jurisdiction  ousted.  The  title  of  a  corporeal  hereditament  is  in  ques- 
tion whether  its  existence  or  the  right  of  the  claimant  to  it  is  denied  ;  Adey  v. 
Deputy-Master  of  Trinity  House  (1852),  22  L.J.Q.B.  3  ;  S.C.  1  E.  &  B.  273, 
sub.  nom.  R.  v.  Everett.  There  must  be  some  show  of  reason  for  the  claim  ; 
•  Corn  well  v.  Sandars  (1862),  3  B.  &  S.  206.  The  claim  must  be  a  bona  fide  one, 
and  the  right  one  that  can  exist  in  point  of  law ;  Hudson  v.  McRae  (1863)  4 
B.  &  S.  585;  Lloyd  v.  Jones  (1848),  6  C.B.  81.  It  must  be  of  such  a  nature  as 
if  substantiated,  would  form  a  defence  to  the  action  ;  Leatt  v.  Vine  (1861),  30 
L.J.M.C.  207.  If  the  defendant  actually  bring  the  title  in  question,  then, 
although  his  claim  may  be  fraudulent  or  founded  on  the  most  utter  bad  faith, 
the  Court  will  have  no  jurisdiction  ;  Marsh  v.  Dewes  (1853),  17  Jur.  558. 
Where  in  an  action  of  tort  for  personal  chattels,  the  title  to  land  comes 
incidentally  in  question,  the  jurisdiction  is  ousted  ;  Trainor  v.  Holcombe 
(1850),  7  U.C.R.  548.  Where  the  question  was  whether  certain  goods  were 
part  of  the  freehold  or  not  the  jurisdiction  was  held  to  be  ousted  ;  Portman  v. 
Patterson  (1871),  21  U.C.R.  237  ;  but  in  a  later  case  it  was  held  to  be  a  ques- 
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tion  of  fact,  and  if  the  inferior  Court  Judge  decided  that  the  chattel  was  not 
part  of  the  freehold,  the  jurisdiction  was  not  ousted ;  Re  Bushell  v.  Moss 
(1886),  11  P.R.  251  ;  see  McNeil  v.  Haines  (1889),  13  P.R.  115;  Macara  v. 
Dines  (1891),  2  West.  L.T.  99.  The  earlier  case  of  Portman  v.  Patterson  was 
not  cited.  Where  the  defendant  claimed  the  right  to  obstruct  a  street  it  was 
held  that  title  was  brought  in  question  ;  R.  v.  Taylor  (1851),  8  U.C.  R.  257  ; 
so  also  where  a  right  of  way  was  claimed  across  a  railway  ;  Cole  v.  Miles,  W.N. 
(1888),  150.  Where,  if  the  parties  had  been  landlord  and  tenant,  the  Court 
would  have  had  jurisdiction,  but  defendant  claimed  to  be  a  freeholder,  the 
jurisdiction  was  ousted  ;  Pearson  v.  Glazebrook  (1868),  L.R.  3  Ex.  27  ;  but 
where,  in  an  action  for  double  rent  the  tenant  was  estopped  from  denying  his 
landlord's  title,  his  claim  of  title  was  of  no  avail ;  Wickham  v.  Lee  (1848),  12 
Q.B.  521  ;  Bank  of  Montreal  v.  Gilchrist  (1881),  6  A.R.  659  ;  but  it  would 
have  been  otherwise  if  the  defendant  had  shown  that  his  lessor's  title  expired 
during  the  tenancy  ;  Mountnoy  v.  Collier  (1853).  1  E.  &  B.  630.  Where  a 
demise  is  admitted,  but  the  subject  matter  thereof,  e.g.,  whether  certain 
rooms  in  a  cottage  are  included,  is  in  dispute,  the  jurisdiction  is  ousted  ;  Chew 
v.  Holroyd  (1852),  8  Ex.  249.  Where,  in  an  action  for  rent,  the  defendant  set 
up  that  the  rent  belonged  to  a  third  party  to  whom  it  had  been  paid,  the  juris- 
diction was  ousted;  Fair  v.  McCrow  (1871),  31  U.C.R.  599;  see,  however, 
Whitling  v.  Sharpies  (1889),  9  C.L.T.  141.  If  a  person  is  charged  with 
liability  by  reason  of  ownership  of  certain  land,  and  he  denies  that  ownership, 
title  is  in  question  ;  R.  v.  Harden  (1854),  2  E.  &  B,  187.  Though  the  fact  that 
title  came  in  question  does  not  appear  on  the  face  of  the  proceedings,  prohibi- 
tion may  be  granted  ;  Marsden  v.  Wardle  (1854),  3  E.  &  B.  695.  Application 
may,  however,  be  made  before  trial  in  the  inferior  Court,  and  prohibition 
will  be  awarded  if  it  appear  that  title  must  come  in  question ;  Macara  v. 
Moorish  (1861),  11  C.P.  75  ;  Sewell  v.  Jones  (1850),  15  Jur.  153  ;  1  L.M.  &  P. 
525;  see  other  cases  where  jurisdiction  ousted;  R.  v.  Davidson  (1880),  45 
U.C.R.  91  ;  R.  v.  McDonald  (1886)  12  O.K.  381.  In  these  cases  a  mere  bona 
fide  claim  of  right  was  sufficient,  but  in  Division  Courts  title  must  be  in  ques- 
tion. Where  it  is  necessary  to  prove  that  a  married  woman  has  separate 
estate,  and  no  evidence  can  be  given  of  the  possession  of  any  personal  estate 
in  respect  of  which  she  may  be  deemed  to  have  contracted,  and  a  bona  fide 
question  arises  whether  she  has  title  to  certain  lands,  it  seems  that  the  juris- 
diction is  ousted ;  Re  Widmeyer  v.  McMahon  (1881),  32  C.P.  191,  194,  in 
which,  however,  the  title  of  the  married  woman  was  not  disputed  or  brought 
in  question.  Where  a  question  of  title  to  an  incorporated  hereditament  arises, 
bhe  jurisdiction  does  not  appear  to  be  ousted.  Compare  R.S.O.  c.  60,  s.  71  (4). 

When  not  ousted.  In  an  action  of  trespass  the  plaintiff  need  not  prove  his 
title  but  merely  show  possession.  Hawkins  v.  Rutter  (1892)  1  Q.  B.  668. 

The  mere  assertion  by  a  solicitor  of  a  claim  of  right  is  insufficient.  Title 
must  be  in  question  ;  re  Emery  v.  Barnett,  (1858)  4  C.B.N.S.  423  ;  Lilley  v. 
Harvey,  (1848)  5  D.  &  L.  648,  12  Jur.  1026  ;  R.  v.  Sandford,  (1874)  30  L.T.N. 
S.  601  ;  Ball  v.  G.  T.  R.  (1866)  16  U.  C.  C.  P.  252.  If  there  are  disputed 
facts,  or  a  question  as  to  the  proper  inference  from  undisputed  facts, 
there  is  no  jurisdiction.  If  the  facts  can  lead  to  only  one  conclusion,  and 
that  against  the  defendant,  then  there  is  no  such  bona  fide  dispute  as  will 
oust  the  jurisdiction.  Re  Moberly  v.  Collingwood,  (1894)  25  O.  R.  625. 
Where  a  lessor  has  certain  rights  under  a  lease,  and  sells,  the  mere  proof  by 
the  vendee  in  an  action  against  the  lessee  of  his  paper  title,  does  not  oust  the 
jurisdiction;  See  Neads  v.  McMillan,  (1869)  29  U.  C.  R.  415 ;  R.  v.  Priest  W. 
N.  (1887)  65.  Where  the  question  was  whether  certain  rails  forming  a  line 
fence  put  by  mistake  on  another's  land  were  the  property  of  the  party  putting 
them  there,  title  to  land  was  not  in  question  :  Re  Bradshaw  v.  Duffy,  (1868) 
4  P.  R.  50.  The  terms  of  a  tenancy  do  not  form  matter  of  title  :  re  English 
v.  Mulholland,  (1882)  9  P.  R.  145  ;  re  Knight,  (1848)  1  Ex.  802.  The  question 
whether  a  right  to  impound  is  implied  from  a  right  to  pasturage,  is  not  a 
question  of  title  :  Graham  v.  Spettigue,  (1885)  12  A.  R.  261.  Nor  is  the 
question  whether  a  municipality  is  bound  to  repair  a  road  :  Knight  v.  Medora 
(Township),  (1886)  11  0.  R.  138;  14  A.  R.  112;  nor  whether  the  stream  is 
navigable  ;  Reece  v.  Miller,  (1882)  8  Q.  B.  D.  626.  In  an  action  of  false 
imprisonment,  no  question  of  title  can  arise  ;  Eversfield  v.  Newman,  (1858)  4 
C.  B.  N.  S.  418. 

Certiorari.  A  case  transferred  to  the  High  Court  is  transferred  on  the  plead- 
ings delivered  in  the  County  Court :  see  Hankey  v.  Grand  Trunk  R'y  Co. 
(1859)  17  U.  C.  R.  472,  and  must  be  tried  in  the  High  Court :  Sherk  v.  Evans, 


COUNTY   COURTS.  237 

(1895)  22  A.  R.  242  ;  and  the  jurisdiction  of  the  County  Court  ceases  upon 
transmission  of  the  papers  :  D'Errico  v.  Samuel  (1896)  1  Q.  B.  163  ;  Mahon  v. 
Nicholls  (1880)  31  C.  P.  52  ;  and  the  parties  are  then  in  the  same  position  as 
if  the  action  had  been  originally  commenced  in  the  High  Court.  Struthers  v. 
Green  (1892)  14  P.  R.  486. 

For  further  authorities  relating  to  County  Courts  see  Robertson's  Local  and 
County  Courts  Acts. 
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CHAPTER  65. 


An  Act  respecting  Lunatics. 


INTERPRETATION,  s.  1. 
JURISDICTION,  s.  2. 
INQUISITION  BY  COMMISSION,  ss.  3,  4. 
INQUIRY  WITHOUT    COMMISSION,  ss. 
5-8. 


SCOPE  OF  INQUIRY,  S.   9. 

PROTECTION  OF  PROPERTY,  ss.  10-16. 
APPEAL,  s.  17. 
COSTS,  s.  18, 


Jurisdiction 
over  lunatics 
and  their 
estates. 


Traverse  of  in- 
quisition of 
lunacy. 


Time  to  be 
limited. 


HER  MAJESTY,  by  and  with  the  advice  and  consent  of  the 
Legislative  Assembly  of  the  Province  of  Ontario,  enacts 
as  follows : — 

1.  The  word  "lunatic"  in  this  Act  shall  include  an  idiot  or 
other  person  of  unsound  mind.  R.  S.  0.  1887,  c.  54,  s.  1. 

3.  In  the  case  of  lunatics  and  their  property  and  estates  the 
jurisdiction  of  the  High  Court  shall  include  that  which  in 
England  is  conferred  upon  the  Lord  Chancellor  by  a  Com- 
mission from  the  Crown,  under  the  Sign  Manual.  R.  S.  0. 
1887,  c.  54,  s.  2. 

J.     INQUISITION   BY   COMMISSION. 

3. — (1)  Where  a  Commission  has  been  issued  and  an  inquisi- 
tion thereupon  returned  into  Court,  by  which  a  person  is  found 
lunatic,  in  case  any  one  entitled  to  traverse  the  inquisition  de- 
sires to  do  so,  he  may,  within  three  months  from  the  day  of  the 
return  and  filing  of  the  inquisition,  present  a  petition  for  that 
purpose  to  the  Court,  and  the  Court  shall  hear  and  determine 
the  petition  subject  to  the  following  provisions : 

(2)  In  every  order  giving  effect  to  the  petition,  the  Court 
shall  limit  a  time  not  exceeding  six  months  from  the  date  of 
the  order,  within  which  the  person  desiring  to  traverse,  and  all 
other  proper  parties,  shall  proceed  to  the  trial  of  the  traverse ; 
but  the  Court  may  under  the  special  circumstances  of  any  case, 
verified  by  affidavit,  and  upon  a  petition  being  presented  for 
that  purpose,  allow  the  traverse  to  be  had  or  tried  after  the 
time  limited ;  and  in  such  special  case  the  Court  may  make 
such  orders  as  seem  just. 


Record. 


T1?e  trial  may  be  ordered  fco  take   Place  in 

Record  in  Ontario,  with  the  aid  of  a  jury,  according  to  the 
circumstances  of   the   case   and   the  situation  of  the  parties. 
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(4)  The  Court  may  order  that  the  person  to  traverse,  if  he  is  What  security 

give. 


not  the  party  who  has  been  found  lunatic,  shall,  within  one  sh!nraverser 


month  after  the  date  of  the  order,  file,  with  such  officer  as  the 
Court  may  appoint,  a  bond,  with  one  or  more  sureties,  in 
favour  of  the  Accountant,  or  other  officer  appointed  by  the 
Court,  and  conditioned  for  all  proper  parties  proceeding  to 
the  trial  of  the  traverse  within  the  time  limited.  The  bond 
before  the  filing  thereof  shall  be  approved  of  and  certified  to 
be  sufficient  by  the  Judge  of  the  County  Court  of  the  County 
in  which  the  parties  reside,  or  by  one  of  the  Masters  of  the 
Supreme  Court  of  Judicature. 

(5)  Every  person  who  does  not  present  his  petition,  or  who  When  the  tra- 
neglects  to  give  the  security,  or  who  does  not  proceed  to  the  verser  barred, 
trial  of  the  traverse  within  the  times  re-spectively  limited  there- 
for, and  the  heirs,  executors  and  administrators  of  every  such 
person,  and  all  others  claiming  through  him,  shall  be  absolutely 
barred  of  the  right  of  traverse.     R  S.  0.  1887,  c.  54,  s.  3. 

4.  The  Court  if  dissatisfied  with  the  verdict  returned  upon  a  New  trials 
traverse,  may  order  a  new  trial,  or  new  trials,  as  in  other  cases.  ^ay  be  &rant' 
R  S.  O.  1887,  c.  54,  s.  4. 

J^TINQUIRY  WITHOUT  COMMISSION. 

5.  Instead  of   issuing  a  Commission  of  Lunacy  the  High  Inquiry  as  to 
Court   may,  with   or  without  the  aid   of  a  jury  (which  the  lunacy- 
Court  or  a  Judge  thereof  may  cause  to  be  empanelled  as  in 

other  cases)  hear  evidence  and  inquire  into  and  determine  upon 

the  alleged  lunacy,  or  may  send  the  inquiry  to  any  Court  of  Alleged  luna- 

Record  ;  but  the  alleged  lunatic  shall  have  a  right  in  such  cases 

tojiemand  that  the  inquiry  bp>  submitted  to  a  jury.     R.  S.  0. 

1887,  c.  54,  s.  5. 

0.  Where  such  inquiry  is  had,  no  traverse  shall  be  allowed,  NO  traverse 
but   the  Court,  if    dissatisfied  with   the    finding  of   a    iury,  allowed  but 

,         /     ,  f  ,  ,  ij     r,  ,J.,,  •S  new  trial  may 

may,  at    the   instance  01   any  party  who  would   be   entitled  be  granted  by 

to  traverse  an  inquisition  under  commission  of  lunacy,  direct  Court. 

a  new  trial  or  new  trials  from  time  to  time  upon  application 

therefor   made   to  the  Court  within  three  months  from  the 

time  the   verdict  is   rendered,  or   such  further  time   as   the 

Court,   under  special    circumstances,  permits,  and   subject  to 

such  directions  and  upon  such  conditions  as  to  the  Court  seem 

proper,  and   the  Court  may  order  such  new  trial  to  be  had 

before  the  same  Court  in  which  the  verdict  was  rendered  or 

before  any  other  Court.     R.  S.  0.  1887,  c.  54,  s.  6. 

T.  On  every  such  inquiry  the  alleged  lunatic,  if  he  is  within  Alleged  luna- 
the  jurisdiction  of  the  Court,  shall  be  produced,  and  shall  be  tic  mav  be  e?~ 

J .        ,  ,      ,.  j    .  i  .,,  ammed  openly 

examined  at  such  times  and  in  such  manner  either  in  open  Or  privately  as 
Court  or  privately  before  the  jury  retire  to  consult  about  their  Judge  directs, 
verdict  as  the  presiding  Judge  may  direct,  unless  the  Court 
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Chap.  65. 


LUNATICS. 


Sec.  7. 


ordering  the  inquiry  has,  beforehand,  by  order, 
the  examination.     B,  S.  O.  18&7.  c.  54,  s.  7. 


Declaration  of      8.  The  High  Court  or  a  Judge  thereof  may,  on  sufficient  evi- 
dence,  declare  a  person  a  lunatic  without  the  delay  or  expense  of 

•  -L          ^  m  0  ^  111  11 

issuing  a  commission  to  inquire  into  the  alleged  lunacy,  except 
incases  of  reasonable  doubt;  and  any  person  who  might  tra- 
Proceedings  in  verse  an  inquisition  to  the  same  effect  may  move  against  the 
order  containing  the  declaration,  or  may  appeal  therefrom,  as 
the  case  requires  ;  and  the  right  so  to  move  or  appeal  shall,  as 
to  time,  be  subject  to  the  same  rules  as  the  right  to  traverse. 
R  S.  O.  1887,  c.  54,  s.  8. 


commission 
issued. 


Question  to  be 
tried. 


SCOPE   OF   INQUIRY. 

9.  Every  inquiry,  under  a  Commission  of  Lunacy,  or  before 
any  Court  of  Record,  shall  be  confined  to  the  question,  whether 
or  not  the  person  who  is  the  subject  of  inquiry  is,  at  the  time 
of  the  inquiry,  of  unsound  mind  aad  incapable  of  managing 
himself  or  his  affairs,  and  the  verdict  rendered  by  a  jury 
sTiallTTirevery  case,  be  returned  to  the  Court,  certified  by  the 
Judge  before  whom  the  inquiry  has  been  had,  and  shall  be 
final  as  to  the  question  on  the  inquiry,  unless  the  same  is  set 
aside.  R  S.  0.  1887,  c.  54,  s.  9. 


Property  of 
Lunatics. 


The  com- 
mittee to  file 
an  inventory 
of  present 
property. 


Also,  of  after 

discovered 

property. 


To  be  verified 
on  oath. 


Security  to  be 
given  by  the 
committee. 


PROTECTION   OF   PROPERTY. 

10.  In  order  to  afford  due  protection  to  the  property  of 
lunatics,  the  following  provisions  shall  in  every  case  be  ob- 
served : 

1.  The  committee  of  the  estate  shall,  within  six  months 

after  being  appointed,  file  in  the  office  of  the 
Master  to  whom  the  matter  is  referred,  or  of 
such  officer  as  may  be  appointed  for  that  purpose, 
a  true  inventory  of  the  whole  real  and  personal 
estate  of  the  lunatic,  stating  the  income  and 
profits  thereof,  and  setting  forth  the  debts,  credits 
and  effects  of  the  lunatic,  so  far  as  the  same  have 
come  to  the  knowledge  of  the  committee  ; 

2.  If  any  property  belonging  to  the  estate  is  discovered 

after  the  filing  of  an  inventory,  the  committee 
shall  file  a  true  account  of  the  same  from  time  to 
time,  as  the  same  is  discovered ; 

3.  Every  inventory  shall  be  verified   by  the  oath  of  the 

committee ;  and 

4.  The    committee  of  the  estate  shall  give  two  or  more 

responsible  persons  as  sureties,  in  double  the 
amount  of  the  personal  estate,  and  of  the  annual 
rents  and  profits  of  the  real  estate,  for  duly 
accounting  for  the  same  once  in  every  year,  or 
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oftener  if  required  by  the  Court,  and  for  filing 
the  inventory  aforesaid  ;  and  the  security  shall  be 
taken  by  bond  in  the  name  of  the  Accountant  or 
other  officer  appointed  by  the  Court  for  that 
purpose,  and  the  same  shall  be  filed  in  the  office 
of  the  Accountant  or  other  officer  so  appointed. 
R.  S.  0.  1887,  c.  54,  s.  10. 

1 1 .  Where  the  personal  estate  of  a   lunatic   is  not   suffi-  when  estate 
cient  for  the  discharge  of  his  debts,  the  following  steps  may  be  not  sufficient 

— « • *  J          to  pay  debts. 


1.  The  committee  of  his  estate  may  petition  for  authority  Committee  to 

to    mortgage,   lease  or  sell  so   much    of   the  real.fPP1yfprleav€ 

,  a_a__2 _ to  mortgage  or 

estate   as   may  be  necessary  tor   the  payment   ot  sell, 
the  debts ; 

2.  The  petition  shall  set  forth  the  particulars  and  amount  what  the 

of  the   estate/7 real  and   personal,  of  the  lunatic,  petition  is  to 
•>"'the   application  made  of  any  personal  estate,' and 
an  account  of  the  debts  and  demands  against  the 
estate ; 

3.  The  Court  shall,  by  one  of  the  Masters  of  the  Supreme  Truth  of 

Court  of  Judicature,  or  otherwise,  inquire  into  the  petition 
truth  of  the  representations   made  in  the  petition,  j^6  mfiuired 
and  hear  all  parties  interested  in  the  real  estate : 

4.  If  it  appears  to  the  Court  that  the  personal  estate  is  not  if  personal 

sufficient  for  the   payment   of  debts,  and  that  the  estate 

i         •/  •  IY»     •          . 

same  has  been  applied  to  that  purpose  as  far  as  the  Restate  may 
circumstances  of  the  case  render  proper,  the  Court  be  disposed  of. 
may  order  the  real  estate  or  a  sufficient  portion  of  it 
to    be    mortgaged,  leased  or  sold    either  by  the 
committee  or  otherwise ; 

5.  The  Court  shall  direct  the  committee  to  discharge  the  Debts  to  be 

debts  out  of  the  money  so  raised,  and  the  Court  Paid  out  of  the 
may  order  the  committee  to  execute  conveyances  pr( 
of  the  estate,   and  to    give  security  for   the  due 
application  of  the    money,   and  to   do  such  other 
acts  as  may  be  necessary  in  such  manner  as  the 
Court   may  direct ;  and 

6.  In  the    application    of  moneys  so  raised,    the    debts  Ratably  and 

shall  be  paid  in  equal  proportion  without  giving  without  pre- 
preference  to  these  secured  by  sealed  instruments. 
R  S.  0.  1887,  c.  54s.  11. 

Where  the  personal  estate,  and  the  rents,  profits  and  in-  If  effects  not 
come  of  the  rea.1  p.sta.t.p  nf  f.Vig  Immt.if*.  are  insufficient  7for  his  sufficient  to 

: — - —  „   ,  .     p        . ,          —7  .  ,,  ,  .     maintain  the 

maintenance  or" that  ot  his  tamiiy,  or  tor  thft  ftrhi potion  nt  hm  iunatic,  his 
children^ an  application  may  be  made  by  the  committee,  or  by  real  estate 
a  member  of   the  family  of  the  lunatic,  that  the  committee  a^ied. 
be  authorized  or  directed  to  mortgage  or  sell  the  whole  or  part 
of  the  real  estate  as  may  be  necessary ;  upon  which  the  like 
Q. 
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Sec.  12 


Surplus  sums 
how  to  be  ap- 
plied or  dis- 
posed of. 


reference  and  proceedings  shall  be  had,  and  a  like  order  made, 
as  for  the  payment  of  debts.     R.  S.  O.  1887,  c.  54,  s.  12. 

i 

13.  In  case  of  a  mortgage,  lease  or  sale  being  made,  the 
lunatic  and  his  heirs,  next  of  kin,  devisees,  legatees,  executors, 
administrators  and  assigns  shall  have  the  like  interest  in  the 
surplus  which  remains  of  the  money  raised  as  he  or  they  would 
have  in  the  estate,  if  no  mortgage,  lease  or  sale  had  been  made  ; 
and  the  money  shall  be  of  the  same  nature  and  character  as 
the  estate  mortgaged,  leased  or  sold  ;  and  the  Court  may  make 
such  orders  as  are  necessary  for  the  due  application  of  the 
surplus.  R.  S.  O.  1887,  c.  54,  s.  13. 


Where  a  ^4.    Where  a  lunatic  is  seised  or  possessed  of  real  estate,  by 

lunatic  is  x»  J     AV          •  .i/ 

trustee  or        way  or  mortgage,  or  as  a  trustee  lor  others  in  any  manner,  the 
mortgagee  his  committee  may  apply  to  the  Courfc  for  authority  to  convey 

C*OTTlTYllttjG6 

may  act,  and    such  real  estate  to  the  person  entitled  thereto,  in  such  manner 
how  far.  as  the  Court  may  direct  ;  and  thereupon  the  like  proceedings 

shall  be  had  as  in  the  case  of  an  application-  to  sell  the  real 
estate;  and  the  Court,  upon  hearing  all  the  parties  interested, 
may  order  a  conveyance  to  be  made  ;  and  on  the  application 
of  any  person  entitled  to  a  conveyance,  the  committee  may  be 
compelled  by  the  Court,  after  hearing  all  parties  interested,  to 
execute  the  conveyance.  R.  S.  0.  1887,  c.  54,  s.  14. 

instruments         15.  Every  conveyance,  mortgage,  lease  and  assurance  made 

thTcommittee  ^J  ^ne  committee  under  '..^irecti_Qii_Qf_the_Court,  pursuant  to 

to  be  valid.      any  of  the  provisions  of  this  Act,  shall  be  as  valid  as  if  executed 

by  the  lunatic  when  of  sound  mind.     R.  S.  0.  1887,  c.  54,  s.  15. 


Specific  per- 
formance of 
contracts 
made  by 
lunatic  when 
sane. 


Appeal, 


By  whom  the 
Court  may 
order  costs 
to  be  paid. 


16.  The  Court  may  compel  the  specific  performance  of  any 
contract  made  by  a  lunatic  while  capable  of  contracting,  and 
may  direct  the  committee  to  execute  all  necessary  conveyances 
for  the  purpose ;  and  the  purchase  money,  or  so  much  thereof 
as  remains  unpaid,  shall  be  paid  to  the  committee  or  otherwise 
as  the  Court  directs.     R.  S.  0.  1887,  c.  54,  s.  16. 

APPEAL. 

17.  An  order  made  by  a  Judge  in  a  matter  of  lunacy  shall 
be  subject  to  appeal  to  a  Divisional  Court  and  to  the  Court  of 
Appeal  within  the  same  times  and  under  the  same  conditions  as 
in  other  cases  in  the  High  Court.     R.  S.  0.  1887,  c.  54,  s.  17. 

COSTS. 

18.  The  Court  may  order  the  costs,  charges  and  expenses  of 
and  incidental  to   a  petition    for  a  commission  of  lunacy  or 
to  any  inquiry,  inquisition,  issue,  traverse,  order,  direction,  con- 
veyance or  other    proceeding  in  lunacy,  to  be  paid    by   the 
party  or   parties  presenting  the    petition  or  prosecuting   the 
same  or  such  inquiry  or  other  proceeding  in  lunacy,  or  by  the 
party  or  parties  opposing  the  same,  or  out  of  the  estate  of  the 
lunatic,  or  alleged  lunatic,  or  partly  in  one   way  and  partly  in 
another.     R.  S.  0.  1887,  c.  54,  s.  18. 
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NOTES. 

Scope  of  the  Act.  The  Act  deals  with  the  practice  by  which  a  person  of 
unsound  mind  is  judicially  declared  to  be  a  lunatic,  and  with  the  care  and 
management  of  the  property  of  the  person  so  declared.  The  civil  rights  and 
duties  of  a  lunatic  are  governed  by  the  common  law.  The  committal  of  a 
lunatic  to  a  Public  Lunatic  Asylum,  and  the  management  of  his  property  while 
detained  there  are  regulated  bv  R.S.O.,  c.  317.  Private  Lunatic  Asylums  are 
subject  to  R.S.O.,  c.  318. 

Jurisdiction  in  Lunacy.  By  the  Judicature  Act  (R.S.O.,  c.  51.  s.  40)  the  High 
Court  has  jurisdiction  in  respect  of  lunatics  and*  their  property  and  estates.  By 
the  common  law  the  King  as  Par  ens  patriae  has  the  care  of  the  persons  and 
the  personal  estates  of  those  who  from  their  want  of  understanding  are  incap- 
able of  taking  care  of  themselves,  and  for  this  reason  the  King's  committee  shall 
by  the  common  law  have  the  custody  of  the  persons  and  personal  estates  of  all 
idiots  and  lunatics  to  the  end  that  provision  may  be  made  against  their  wasting 
their  properties  or  their  injuring  their  own  persons  or  those  of  their  fellow- 
subjects.  The  Statute  De  Prcvroyativa  Regis  provided  that  the  King  (a)  should 
have  the  custody  of  the  lands  of  idiots,  taking  the  profits  of  them  without  waste 
or  destruction,  subject  to  the  conditions  that  he  should  supply  the  idiot  with 
necessaries  and  restore  the  lands  to  his  hems  after  his  death  and  (b)  should  see 
that  the  lands  of  lunatics  were  safely  kept  without  waste  and  destruction ;  that 
they  and  their  household  were  competently  maintained  out  of  the  "issues  of  the 
same"  and  that  the  residue  was  to  be  kept  for  their  use  on  recovery;  Lord 
Ely's  case  (1764),  Ridgway's  Parliamentary  Cases  518. 

An  idiot  is  one  who  never  had  reason,  while  a  lunatic  as  distinguished  from 
an  idiot  is  a  person  who  was  of  good  and  sound  memory,  and  by  the  visitation 
of  God,  sickness,  grief  or  accident,  has  lost  it.  Beverley's  case  (1603)  2  Co. 
Rep.  568.  The  distinction  between  an  idiot  and  a  lunatic  is  now  of  no  conse- 
quence, the  word  "lunatic"  comprising  idiots  and  persons  of  unsound  mind, 
and  the  Crown  having  long  ago  ceased  to  take  any  beneficial  interest  from  an 
idiot's  property. 

In  England  the  jurisdiction  in  lunacy  was  exercised  by  the  Lord  Chancellor, 
not  as  the  head  of  the  Court  of  Chancery,  but  as  the  representative  and  delegate 
of  the  Crown.  The  theory  was  that  the  Sovereign  alone  had  jurisdiction  and 
to  save  repeated  applications  to  him,  the  power  was  delegated  to  the  Lord 
Chancellor  by  sign  manual  on  his  coming  into  office.  In  Ontario  all  the  power 
of  the  Crown  is  vested  in  the  High  Court. 

English  Lunacy-  It  may  be  observed  that  the  Lunacy  Act,  1890,  (53  V.  c.  5 
Imp. )  s.  110,  provides  that  the  powers  and  authorities  given  by  that  Act  to  the 
Judge  in  Lunacy  shall  extend  to  property  within  any  British  possession.  Lands- 
in  Ontario  may,  therefore,  be  affected  by  proceedings  under  that  Act. 

,  Petition  for  Inquisition.  The  proceeding  by  inquisition  is  now  seldom  re- 
sorted  to,  but  some  account  of  it  may  be  necessary.  A  petition  for  an  inquis- 
ition may  be  presented  by  the  nearest  relative.  Ex  parte  Persee  (1828),  Moll. 
219;  by  a  tenant,  Ex  parte  Ogle  (1808)  15  Ves.  112  ;  by  a  creditor,  Re  Bell 

(1809)  2  Coop.  163,  Re  Pearce  (1844)  8  Jur.  89  ;  by  a  stranger,  Re 

(1854)  23  L.  T.  123  ;  Re  Smith  (1826),  Russ.  348. 

All  the  facts  and  evidence  should  be  laid  before  the  Judge  and  a  case  should 
he 'made  Amounting,  at  Ieast1  to  a  probability  of  insanity:  Ex  parte  Persee 
(1828),  Moll.  219.  "The  granting  of  an  inquisition  is  the  subject  of  discretion 
regulated  solely  by  the  benefit  of  the  lunatic  with  reference  to  the  care  of  his 
person  and  property,  and  is  not,  of  course,  upon  the  mere  fact  of  lunacy  ;  Re 
Clark  (1892)  14  P.R.  370.  Ex  parte  Tomlinson  (1812),  V.  &  B.  57  ;  12  R.R. 
191 ;  Re  Holbyn  (1857)  29  L.T.  305;  Re  Clare  (1846)  3  Jo.  &  Lat.  571.  The 
petition  should  be  supported  by  affidavits  of  medical  men  and  others.  The 
Certificate  ot  a  physician  who  keeps  a  private  lunatic  asylum  will  not  be 
received.  Anon  (1804)  6  Ir.  Eq.  R.  389. 

The  Petition  should  be  presented  in  Chambers;  Re  Stuart  (1853)  4  Gr.  44. 
If  granted  a  commission  de  (inmtico  mquirendo  will  be  issued.  Notice  of  the 
order  for  the  issue  of  this  commission  must  be  served  on  the  alleged  lunatic 
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unless  service  upon  him  wnii1rl  ^  dn.ngprona  to  him;  see  Re  Talbot  (1882)  20 
Ch.  D.  269  ;  Re  Patton  (1868)  1  Ch.  Chamb.  192;  Re  Newman  (1869)  2  Ch. 
Chamb.  390;  Re  Mein  (1869)  2  Ch.  Chamb.  429.  If  the  lunatic  should  he  resident 
out  of  the  jurisdiction,  a  direction  may  be  made  for  service  upon  Hin-ij  anj  ijprm 
the  person  with  whom  he  is  living  by  registered  letter;  Re  Lanwarne  (18821  46 
L.  T.JM.S.  668.  Where  a  lunatic  had  been  taken  out  of  the  jurisdiction  before 
the  commission  issued,  an  order  was  made  that  she  should  be  brought  back. 
Re  Wykeham  (1823)  Turn.  &  R.  537. 

The  carriage  of  the  commission  will  be  committed  to_the  ppranp  most  lively 
to  bring  out  the  whole  truth;  Re  Nesbitt  (1847)2  Ph.  245;  Re  Webb  (1846)  2 
Ph.  10;  He  Scarlett  (1873)  L.R.  8  Ch.  739.  Subject  to  this  rule  the  preference 
will  be  given  to  the  wife  or  children  or  other  nearest  of  kin  ;  Re  Wood  (1859)  1 
L.T.N.S.  119;  Ex  parte  Tomlinson  (1812)  1  V.  &  B.  57;  12  R  R.  191.  But 
where  a  wife  had  an  interest  in  preventing  the  proof  of  lunacy  being  carried 
back  beyond  a  certain  time,  a  brother  was  preferred;  Re  Whittaker  (1839)  4 
Myl.  &  Cr.  441,  and  a  secretary  of  a  Friend  Society  has  been  preferred  to  the 
next  of  kin;  Re  Anstie  (1849)  1  Mac.  &  G.  200,  and  a  maternal  aunt  was  pre- 
ferred to  a  half-brother  who  was  an  alien  notwithstanding  she  was  interested 
in  the  lunacy  not  having  commenced  before  a  will  under  which  she  benefited 
was  made,  but  the  half-brother  was  given  leave  to  attend  the  proceedings  and 
cross-examine  witnesses;  Re  Bariatinski  (1843)  13  L.  J.  Ch.  69. 

i      In  the  absence  of  other  controlling  facts  the  person  who  first  presents  a  peti- 
tion is  entitled  to  the  carriage  of  it;  Re  Wood  (1869)  1  De  G.  F.  &  J.  142. 

Protection  of  Property  Pending  Commission.  The  lunatic  may,  pending  the 
inquiry,  be  restrained  from  leaving  the  jurisdiction,  and  from  disposing  or  mis- 
using his  property;  Re  Lawler  (1874)  Ir.  R.  8  Eq.  506;  and  may  appoint  a 
receiver;  re  Fountain  (1888)  37  Ch.  D.  609,  but  ample  means  for  resisting  the 
commission  will  be  furnished  out  of  the  estate  to  those  who  act  on  the  inquiry 
on  his  behalf;  Re  Holmes  (1827)  4  Russ.  186;  28  R.R.  42,  and  for  household 
expenses;  Re  Bullock  (1886)  35  W.R,  109. 

Protection  of  Person.  The  person  of  the  supposed  lunatic  will  also  be  pro- 
tected pending  inquiry;  Re  Naylor  (1862)  1  N.R,  173; 

Execution  of  Commission.  The  commission  should  be  executed  without  delay. 
Anon  (1742)  2  Atk.  52;  or  the  order  will  be  discharged;  Re  Naylor  (1862)  1 
N.R.  173. 

The  inquiry  should  be  held  at  a  place  near  the  residence  of  the  alleged  luna- 
tic; Re  Jephson  (1838)  2  Jur.  200  ;  but  the  rule  is  not  inflexible:  Re  — 
(1881)  18  Ch.  D.  26;  Re  Waters  (1836)  2  Myl.  &  Cr.  38. 

The  lunatic  has  the  right  to  have  the  inquiry  before  a  jury  ;  Re  Talbot  (1882) 
20  Ch.  D.  269. 

Persons  Allowed  to  Attend.  The  following  persons  have  been  given  leave  to 
attend  on  an  inquisition  —  the  alleged  lunatic  himself  ;  Ex  parte  Ogle  (1808)  15 
Ves.  112;  persons  claiming  under  a  settlement  by  the  lunatic  made  10  years 
before,  where  the  lunacy  was  alleged  to  have  existed  for  thirty-five  years  ; 
Re  Richards  (1852)  1  De"G.  M.  &  G.  715;  the  wife  of  the  alleged  lunatic  Re 
Parkinson  (1841)  5  Jur.  547,  but  a  mortgagee  who  refused  to  be  bound  by  the 
proceedings  was  refused  leave;  Re  Watts  (1844)  1  Ph.  512;  Ex  parte  Snook 
(1844)  1  Ph.  512. 

Quashing  Inquisition.  An  inquisition  may  be  quashed  for  irregularity  or  mis- 
conduct of  the  jury  or  the  commissioners  ;  Kx  parte  Robert  (1743)  3  Atk.  6  ; 
Re  Milne  (1865)  11  Gr.  153  ;  Rochforr  v.  Ely  (1767)  1  Ridgway  P.  C.  541 
or  for  an  uncertain  verdict  ;  Re  Holmes  (1827)  4  Russ.  182  ;  28  R.R.  42  ;  Re 
Bruges  (1836)  1  Myl.  &  Cr.  278  ;  Re  Atkinson  (1821)  Jacob  333.  On  the  inquisi- 
tion being  quashed  a  new  commission  may  issue  without  a  second  petition  ; 
Re  Benn?tt  (lH,r/)  1  Jur.  4<$. 

Traverse.     After  the  return  to  the  inquisition  if  the  party  has  been  found 
I  lunatic  a  petition  may  be  presented  within  three  months  from  the  return  and 

»  filing  of  the  inquisition  for  leave  to  traverse  the  finding.     The  following  per- 
sons have  the  right  to  traverse  :  (1)  the  lunatic  himself  ;  Re  Gumming  (1852) 
1  De  G.  M  &  G.  548  ;  (2)  the  husband  or  wife  of  the  lunatic  ;  Re  Nugent  (1817) 
•2  Mol.  517  ;  (3)  an  alienee,  Sherwood  v.  Sanderson  (1815)  19  Ves.  287  ;  13  R. 
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R.  193,  (4)  Any  person  having  a  legal  or  equitable  title  to  or  interest-in  hjs 
estate,  Vin.  Abr.  tit.  Lunatic.  (5)  A  person  who  had  contracted  with  the  lun- 
atic ;  Ex  parte  Hall  (1802)  7  Ves.  261.  The  traverse  of  an  inquisition  is  & 
matter  of  right  :  Ex  parte  Feme  (1801)  5  Ves.  833;  Ex  parte  Wragg  (1800) 

5  Ves.  450  ;  Re   Bridge  (1841)  Cr.  &  Ph.  338  ;  but  if  the  application  be  by  the 
lunatic  himself  care  must  be  taken  that  it  is  really  his  wish  and  that  he  is  com- 
petent to  form  and  express  the  wish;  Re  Gumming  (1852)  1  DeG.  M,  &  G.  548. 
Where  the  validity  of  his  marriage  was  doubtful  an  application  by  the  husband 
was  refused  ;  Re  Fust  (1788)  1  Cox.  418. 

Provisions  substantially  similiar  to  ss.  3  and  4  will  be  found  in  the  English 
Lunacy  Act  1890  ss.  101-103. 

j£  Inquiry  without  Commission.  An  issue  may  be  directed  without  the  issue 
of  any  writ  of  summons  ;  Re  Scott  (1884)  27  Ch.  D.  116.  Somewhat  similiar 
provisions  to  those  of  ss.  5,  6  and  7  are  to  be  found  in  the  English  Lunacy  Act 
1890  ss.  94  and  104. 

Production  of  Lunatic.  A  wife  may  be  committed  for  not  producing  her 
husband  who  is  alleged  to  be  a  lunatic  ;  Lord  Wenman's  case  (1721)  1  P.  Wms. 
701. 

Summary  Declaration  of  Lunacy.      In  practice  declarationg_joflunacy0  are 
made  upon  a  summary  application  by  petition  in  chambera!     The   petition 
must  be  supported  hy  thp.  evidence  of  at  least  two  medical   men  :   Re  Patton 
f!868)  1  Ch.  Chamb.  192  ;    Re  Fleming  (1877)  13  U.C.LTj.N.S.  197.       Notice, 
of  the  application  must,  be  served  upon  the  alleged  lunatic  and  any  person  he 
may  desire  to  see   must   be   allowed  access   to  him  ;  Re  Miller  (1868)  1    Ch. 
Chamb.  £l5. Notice  to  the  lunatic  will  only  be  dispensed  with  when  it  would  I 
be  dangerous  to  the  lunatic  to  serve  him  ;  Re  Newman  (1869)  2  Ch.   Chamb.  I 
390;  Re  Mein  (1869)  2  Ch.  Chamb.  429. 

Although  lunacy  may  be  shewn,  the  Court  has  a  discretion  to  refuse  the  dec- 
laration where  it  would  not  be  for  the  lunatic's  benefit;  Re  Clark  (1892)  14 
P.R.  370. 

Scope  of  Inquiry.  The  question  is  whether  the  alleged  lunatic  is  at  the 
time  of  the  inquiry  of  unsound  mind  and  incapable  of  managing  himself  or  his 
affairs;  see  also  Lunacy  Act  1890  (53V.  c.  5,  Imp.)  s.  98.  The  incapacity 
may  be  from  a  cause  distinct  from  lunacy,  as  old  age  ;  Ex  parte  Ogle  (1808)  15* 
Ves.  112 ;  Gibson  v.  Jeyes  (1801)  6  Ves.  273;  5  R.R.  295  ;  Re  Kelly  (1875)  6 
P.R.  220,  or  imbecility  of  mind  caused  by  disease,  age  or  habitual  intoxication; 
Re  Monaghan  (1846)  3  Jo.  &.  Lat.  258  ;  Ridgeway  v.  Darwin  (1802)  6  Ves.  65  ; 

6  R.R.  227. 

Non-residents  who  have  property  here  may  be  declared  lunatics.  Ex  parte 
Southcote  (1751)  2  Ves.  401  ;  Re  Scott  (1874)  22W.R.  748,  and  so  may  aliens  ; 
Re  Bariatinski  (1843)  1  Ph.  374. 

Residents  within  the  jurisdiction,  but  possessing  property  only  in  another 
jurisdiction  may  be  declared  lunatics;  Re  Houston  (1826)  1  Russ.  312;  Ex 
parte  Southcote  (1751)  2  Ves.  401;  Re  Stevens  (1819)  2  Coop.  150;  Re 
Tottenham  (1837)  2  Myl.  &  Cr.  39. 

Control  of  Property.  The  Court  will  not  allow  the  lunatic's  property  to  be 
applied  otherwise .tha.^  for  his  benefit,  and  will  not  pay  his  creditors  rmt  nf  if 
without  firpt  providing  fr>r  th P  maintenance  of  himself  and  his  family  ;  Re 
Railton  (1837)  1  Jur.  574  ;  Re  Adey  (1846)  1  (Joop.  225  ;  re  Pink  (1883)  23  Ch. 
D.  577,  and  it  will  not  allow  property  in  its  control  to  be  seized  under  an  exe- 
cution. Re  Winkle  (1894)  2  Ch.  519  ;  but  it  has  no  jurisdiction  to  interfere 
with  the  rights  of  creditors  to  seize  and  sell  by  legal  process  property  of  the 
lunatic,  which  at  the  time  of  seizure  was  not  in  the  custody  of  the  Court  ;  Re 
Clarke  (1898)  1  Ch.  336  ;  Re  Farnham  (1896)  1  Ch.  836..  Accordingly  mainten- 
ance is  a  first  charge  on  the  property  under  the  control  of  the  committPP.  ;  RP. 
Plenderleith  (1893)  3  Ch.  332  ;  Re  Farnham  (1895)  2  Ch.  799  ;  but  where  the/ 
creditor  has  seized  or  realized  on  the  property  under  a  fi.  fa.  the  court  cannot/ 
take  the  property  or  its  proceeds  from  him  ;  Re  Clarke  (1898)  1  Ch.  336. 

Committee.  In  the  appointment  of  committee  of  a  lunatic,  relations  are, 
unless  there  is  some  specific  objections,  preferred  to  strangers  ;  Ex  parte  Le 
Heup  (1811)  18  Ves.  222  ;  Re  Watkins  (1846)  1  Coop.  225.  The  Court  will 
attend  as  far  as  possible  to  the  wishes  and  inclinations  of  the  lunatic  ;  Re 
Leacocke  (1838)  LI.  &  G.  498,  even  if  unreasonable  ;  Re  Dyce  Sombre  (1844)  8 
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Jur.  817.  The  next  of  kin  may  be  appointed  ;  Ex  parte  Cockayne  (1802)7 
Ves.  591  ;  Neale's  case  (1731)  2  P.  Wms.  544.  Persons  out  of  the  jurisdiction 
may  under  special  circumstances  be  appointed  ;  Re  Bruere  (1881)  17  Ch.  D. 
775  ;  Re  Hopper  (1897)  66  L.  J.  Ch.  569,  and  so  may  a  partner  ;  Re  Millington 
(1854)  2  Eq.  R.  158.  The  mother  of  an  infant  tenant  in  tail  in  remainder  was 
preferred  to  the  nominee  of  a  party  interested  in  his  personal  estate  (1846)  Re 
Webb  2  Ph.  532.  The  natural  daughter  of  a  bastard  lunatic  with  whom  he  had 
lived  was  given  leave  to  carry  in  proposals  for  a  committee  ;  Re  Webb  (1847)  2 
Ph.  116.  Where  the  lunatic  has  two  estates  situate  at  a  distance  from  each 
other  a  separate  committee  maybe  appointed  for  each  ;  Re  Robins  (1831)  2 
Russ.  &  M.  449.  A  husband  has  no  indefeasible  right  to  be  appointed  com- 
mittee, but  will  probably  be  appointed  in  999  cases  out  of  1000,  but  if  it  is  not 
for  the  lunatic's  benefit  that  he  should  be  appointed,  the  Court  will  exercise  its 
discretion  and  appoint  some  other  person.  Re  Davy  (1892)  3  Ch.  38.  The  fit- 
ness of  the  proposed  committee  must,  bf>  sh^wn  by  affidavit  :  Re  Patton  (1868) 
1  Ch.  Chamb.  192.  Separate  committees  may  be  appointed  of  the  person  and 
the  estate,  see  Re  Talbot  (1882)  20  Ch.  D.  269. 

The  committte  of  the  person  may  settle  and  change  the  residence  of  the 
lunatic.  He  must  keep  within  the  allowance  for  maintenance.  The  lunatic 
must  not  be  removed  ni4  of  t.hft  jnrigrHntinn  wif,Vtr>nt.  thQ  l°av_ft  of  t'hfl_Cmirt- 
Upon  such  removal  security  may  be  required  ;  Re  Stair  (1846)  1  Coop.  227,  see 
also  Re  Jones  (1844)  1  Ph.  461  ;  Re  Halkett  (1854)  3  Ir.  Ch.  375. 

The  committee  of  the  estate  is  a  mere  bailiff :  Re  Fitzgerald  (1807)  2  Sch.  & 
Lef.  432  ;  Isaacs  v.  Chinerj;  (1896)  12  T.  L.  R.  302.  His  rights  and  duties  are 
defined  by  the  act.  He  is  invariably  required  to  give  security  ;  but  the  Court 
may  authorize  him  to  act  before  giving  security.  The  provisions  of  the  Statute 
as  to  security  are  merely  directory.  Shaw  v  Crawford  (1879)  4  A.  R.  371. 

Mortgage,  Lease,  or  Sale  of  Real  Estate.  Much  wider  powers  are  given  to  the 
Court  in  Lunacy  under  the  Lunacy  Act  1890  (53  V.  c.  5.  Imp.)  ss.  117-122  than 
those  conferred  upon  the  Court  here.  The  lands  may  be  sold3  leased  or  moyt  - 
gaged  either  to  pay  dfbts  or  t.nprnyide  maintenance  for  the  lunatic  or  l^isf;imi|y. 
or  education  for  his  children.  The  provisions  as  to  security  do  not  apply  to 
documents  directed  to  be  executed  under  the  authority  of  the  Court  ;  Shaw  v. 
Crawford  (1879)  4  A.R.  371.  A  sale  in  consideration  of  a  perpetual  rent  charge 
may  be  allowed  ;  Re  Ware  (1892)  1  Ch.  344.  No  lease  can  be  made  without  the 
consent  of  the  Court  ;  Foster  v.  Marchant  (1684)  1  Vern.  262  ;  Re  Wilkins 
(1842)  6  Jur.  308. 

Payment  Of  Debts.  Tn  paying  dQbts1  those  resting  upon  a  moral,  obligation 
only  may  be  paid.  Re  Hewson  (1852);  Re  Whitaker  (1889)  42  Ch.  D.  119, 
but  this  would  not  include  gambling  debts  ib. 

Eight  of  Succession  not  to  be  changed.  By  s.  13  effect  is  given  to  the  general 
rule  of  the  Court  never  to  change  the  right  of  succesion  to  the  property  of  a 
lunatic.  This  rule  is  derived  from  the  Statute  of  17  Edw.  II.  Ex  parte 
Annandale  (1749)  Arab.  81;  Weld  v.  Tew  (1828)  1  Beat.  268.  Ordinary  repairs 
will  be  paid  for  out  of  the  personal  estate,  but  any  extraordinary  outlay  of 
the  personal  estate  on  the  land  should  retain  its  character  of  personalty  ;  Re 
Badcock  (1840)  2  Myl.  &  Cr.  440,  or  the  amount  thereof  raised  out  of  the 
land  ;  Re  Gist  (1877)  5  Ch.  D.  881.  There  is  no  jurisdiction  to  charge  one 
estate  with  the  expenses  incurred  on  another  estate,  where  the  succession 
would  be  different ;  Re  Vavasour  (1885)  29  Ch.  D.  306.  If  a  charge  or  mort- 
gage is  paid  off  on  real  estate  out  of  the  personalty  and  the  persons  entitled  to 
the  real  and  personal  estate  respectively  are  different  ;  the  persons  entitled  to 
the  personalty  will  have  a  lien  on  the  real  estate  ;  Weld  v.  Tew  (1828),  1  Beat. 
268,  and  if  the  charge  has  been  paid  off  out  of  savings  of  real  estate,  the  heir 
will  be  entitled  to  take  the  land  free  from  the  charge,  even  though  it  has  been 
kept  alive.  Leitrim  v.  Enery  (1804)  6  Ir.  Eq.  R.  357. 

Costs.    Though  an  alleged  lunatic  may  hp.  found  to  be  of  sound  mind,  the 
costs  may  be   ordered  to  be  paid  out  nf  Vna   p»af.Q+.p    if  fV>p.  fl.ppTina.j-.inn  wa^ 
prompted  by  a L  desire  to__prntppt/|-Vin  pnrfinn  nnrl  property  of  f|ho  QllttfVQtl  Inrmf-jn 
and  was  made  upon  reasonable  grounds  and  in  a  reasonable  manner  ;  Re  Cath- 
cart  (1893)  1  Uh.  466. 

(The  costs  of  successfully  opposing  a  petition  in  lunacy  cannot  be  allowed 
priority,  on  the  footing  of  maintenance,  over  the  claims  of  other  creditors 
where  the  estate  is  being  administered  under  ctn  assignment  for  the  benefit 
of  creditors  ;  re  Dumbrill  (1884  10  P.  R.  216. 
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CHAPTER  66. 

An  Act  respecting  Actions  of  Replevin. 

HER  MAJESTY,  by  and  with  the  advice  and  consent  of  the 
Legislative  Assembly  of  the  Province  of  Ontario,  enacts 
as  follows  :  — 

1.  This  Act  may  be  cited  as  "  The  Replevin  Act"     R.  S.  0.  short  title 
1887,  c.  55,  s.  1. 


WHEN   GOODS   KEPLEVIABLE. 


Where  goods,  chattels,  deeds,  bonds,  debentures,  promis-  when  goods 
sory  notes,  bills  of  exchange,  books  of  account,  papers,  writ-  may  be  reple- 

vied< 


ings,  valuable  securities  or  other  personal  propert 
have  been  wrongfully  distrained  under  circumstances  in 
which  by  the  law  of  England,  on  the  5th  day  of  December, 
1859,  replevin  might  have  been  made,  the  person  complaining 
of  such  distress  as  unlawful  may  bring  an  action  of  replevin, 
or  where  such  goods,  chattels,  property  or  effects  have  been 
otherwise  wrongfully  taken  or  detained,  the  owner  or  other 
person  capable  of  maintaining  an  action  for  damages  therefor 
may  bring  an  action  of  replevin  for  the  recovery  of  the 
goods,  chattels,  property  or  effects,  and  for  the  recovery  of 
the  damages  sustained  by  reason  of  the  unlawful  caption  and 
detention,  or  of  the  unlawful  detention,  in  like  manner  as 
actions  are  brought  and  maintained  by  persons  complaining  of 
unlawful  distresses.  R.  S.  0.  1887,  c.  55,  s.  2. 

3.  No  party  to  an  action  or  proceeding,  in  any  Court,  shall  Goods  seized 
replevy  or  take  out  of  the  custody  of  the  Sheriff,  Bailiff,  or  "j^ifedb'1*" 
other  officer,  any  personal  property  seized  by  him  under  process  parties. 

anrJn  pn.rfy        R  S.  O.    1887,  C.  55,  S.  3. 


4,  Where  a  Sheriff  has  in  his  hands  an  order  of  replevin,  Power  of 
and  in  case  the  property  to  be  replevied  or  any  part  thereof  sheriff  to 
is  reasonably    supposed    to    be  secured  or    concealed  in  any  und'e/order  of 
dwelling  house  of  the  Defendant,  or  of  any  other  person  holding  replevin  in 
the  same  for  him,  and*in  case  the  Sheriff  publicly  demands  at  of^fe^daT" 
the  door  of  such  dwelling  house  delivery  of  the  property  to  be  ?r  others  hold 
replevied,  and  in  case  the  same  is  not  deliverer!  to  him  w^fo1'"  ing  for  him> 
sjy  hmjrs  after  such  demand,  he  may,  and  shall,  if  necessary 
fbut  during  davlig-ht  onl^X  break  open  such  dwelling  house 
for    the    purpose    of   replevying  such    property  or  any  part 
thereof,  if  found  therein,  and  shall  make  replevin  according  to 
the  order.     56  V.  c.  5,  s.  15  (1). 
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When  con-  5.  When  the  property  to  be  replevied,  or  any  part  thereof, 

enclosure?  "  is  Reasonably  supposejl  to  be  secured  or  concealed  in  any 
enclosure  other  than  a  dwelling  house  of  the  defendant,  or  of 
any  other  person  holding  the  same  for  him,  and'  in  case  the 
Sheriff  publicly  demands  at  _  the  enclosure,  delivery  of  the 
property  to  be  replevied,  and^Tn  case  the  same  is  not  forthwith 

r>pp  hrpa.k 


delivered  to  him,  he  may,  and  shall,  if  necessary,  n.f,  nr>pp 
open  such  enclosure  for  the  purpose  of  replevying  such  pro- 
perty, if  found  therein,  arid  shall  make  replevin  according  to 
the  order.  56  V.  c.  5,  s.  15  (2). 

When  con-  ft    If  the  property  to  be  replevied,  or  any  part  thereof,   is 

CCHiiGQ  OT1    t)6r~  -i  '  v*  ^^ 

son,  etc.  reasonably  supposed  to  be  concealed  either  about  the  person 
or  on  the  premises  of  the  defendant,  or  of  any  other  person 
holding  the  same  for  him,  and  in  case  the  sheriff  demands 
from  the  defendant,  or  such  other  person,  delivery  thereof, 
^and  delivery  is  neglected  or  refused,  he  may,  and  if  neces- 
sary, shall,  search  and  examine  the  person,  and  (subject  to  the 
preceding  clauses)  the  premises  of  the  defendant  or  other  per- 
son, for  the  purpose  of  replevying  the  property,  or  any  part 
thereof,  and  shall  make  replevin  according  to  the  order.. 
59  V.  c.  18,  Sched.  (44). 

REPLEVIN  IN   COUNTY   COURTS. 

Incases  under      1.  In  case  the  value  of  the  goods  or  other  property  or  effects 

go  action     distrained,  taken  or  detained,  does  not  exceed  the  sum  of  $200, 

brought  in    i  and  in  case  the  title  to  land  ja  not  brought  in  question,  th  e 

^unty  action  may  be  brought  in  the  County  Court  of  any  County 

wherein   the   goods   or  other  property  or-  effects  have   been 

distrained,  taken  or  detained.     R.  S.  0.  1887,  c.  55,  s.  4. 

REPLEVIN  IN  DIVISION   COURTS. 


>. — (I/  In  case  the  value  of  the  goods  or  other  property  or 
may  "beT"'  effects  distrained,  taken  or  detained,  does  not  exceed  the  sum  of 
brought  in  $60,  ancrin  case  the  title  to  land  is  not  brought  in  question,  the 
Court.0"  action  may  be  brought  in  the  Division  Court  for  the  division 
i^hin  which  the  deferjgd^nt  or  one  of  the  defendants  resides 


carries  on  business,,  or  where  the  goods  or  other  property  or 
effects  have  been  distrained,  taken  or  detained. 

Procedure  in        (2)  The  matter  shall  then  be  disposed  of   without  formal 

Court"  pleadings,  and  the   powers  of  the  Court  and  officers,  and  the 

proceedings   generally   shall   be,   as   nearly    as   may   be,  the 

same  as  in  other  cases  which  are  within  the  jurisdiction  of 

Division  Courts.     R.  S.  0.  1887,  c.  55,  s.  5. 
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NOTES. 

Under  the  Replevin  Act  specific  goods  claimed  by  one  party  and  unlawfully 
distrained  or  otherwise  wrongfully  taken  or  detained,  are  restored  to  the  true 
flat""""  Formerly  the  action  was  commenced  by  a  writ  of  replevin.  This  writ 
has  been  abolished,  and  the  action  is  now  commenced  in  the  ordinary  way  by 
writ  of  summons.  An  order  directing  replevin  may  be  obtained  upon  motion 
under  clause  1  of  C.R.  1068,  or  on  praecipe  under  clauses  2  and  3  thereof. 
The  plaintiff  is  required  to  give  security  for  the  return  of  the  goods  and  pay- 
ment of  damages  by  bond,  the  amount  of  the  penalty  of  the  bond  to  be  fixed 
by  the  Court.  See  C.R.  1069. 

Personal  Action.     The  action  of  replevin  is  a  personal  action. 

Notice  of  Action.  No  notice  of  action  is  necessary.  Lewis  v.  Teale  (1871) 
32  U.  C.  R.  108  ;  Folger  v.  Minton  (1853)  10  U.C.R.  423  ;  See  Ibbttson  v. 
Henry  (1885)  8  O.R.  625. 

What  goods  are  repleviable.  All  kinds  of  personal  property  and  effects  may 
be  replevied  ;  title  deeds  may  be  replevied,  Burr  v.  Munroe  (1840)  6  O.S.  57  ; 
Anderson  v.  Hamilton  (1848)  4  U.C.R.  372  ;  Dowling  v.  Miller,  (1852)  9  U.C. 
R.  227.  A  swarm  of  bees  may  be  replevied  ;  R.S.O.  chap  117  ;  Money  in  a 
box  ;  leather  made  into  shoes,  if  sufficiently  identified.  Van  Every  v.  Grant, 
(1862)21  U.C.R.  542. 

When  the  action  will  lie.     Replevin  may  be  maintained  in  cases  where  tres 
pass  is  maintainable.     Cook  v.  Fowler  (1855)  12  U.C.R.  568  ;  Brown  v.  Zim- 
merman (1858)  15  U.C.R.  563.     Where  there  has  been  no  wrongful  taking  but 
a  mere  detention.     Deal  v.  Potter,  (1867)  26  U.C.R.  578. 

Upon  a  distress  for  school  rates.  Applegath  v.  Graham  (1858)  7  C.P.  171  ; 
Spry  v.  McKenzie  (1858)  18  U.C.R.  161.  By  a  purchaser  in  whom  property 
has  vested  by  reason  of  his  purchase,  O'Rourke  v.  Lee  (1859)  18  U.C.R.  609. 

By  the  claimant  of  goods  seized  under  execution.  Reidv.  Macdonell,  (1876) 
26  C.  P.  147. 

By  the  hirer  of  goods  in  possession  of  a  person  under  the  terms  of  a  hire 
receipt  on  default  in  payment  of  instalments.  Mason  v.  Johnson,  (1876)  27  C. 
P.  208  ;  Nordheimer  v.  Robinson,  (1878)  2  A.  R.  305  ;  Walker  v.  Hyman, 
(1877)  1  A.  R.  345;  McDonald  v.  Forrestal  (1881)  29  Gr.  300;  (1882)  9 
S.C.R.  12. 

By  the  claimant  of  goods  seized  under  an  attachment,  the  attachment  not 
being  against  him.  Arnold  v.  Higgins,  (1854)  11  U.C.R.  191. 

By  the  legal  representatives  of  a  deceased  owner  of  goods  wrongfully  sold. 
Duffill  v.  Erwin,  (1859)  18  U.C.R.  431. 

By  an  employer  against  his  workman.     Bush  v.  Pimlott,  (1859)  9  C.P.  54. 

By  the  true  owner  of  goods  stolen  or  found,  or  bought  from  a  person  hav- 
ing no  authority  to  sell.  Cundy  v.  Lindsay,  (1877)  2  Q.B.D.  96  ;  3  App.  Gas. 
459.  Roland  v.  Gundy,  5  Ohio,  202. 

Goods  obtained  by  fraud  or  by  purchase  on  a  preconceived  design  not  to  pay 
for  them.  Higgons  v.  Burton,  '(1857)  26  L.J.  Ex.  342  ;  Clough  v.  L.  &  N.  W. 
Ry.  Co.  (1872)  L.R.  7  Ex.  26.  Cundy  v.  Lindsay,  (1878)  3  App.  Cas.  459  ;  22 
Central  O.L.J.  537  ;  except  against  an  innocent  purchaser  from  a  fraudulent 
vendee.  White  v.  Garden  (1851)  10  C.B.  919  ;  Stceser  v.  Springer,  (1882)  7  A.R. 
497,  even  if  the  party  has  been  convicted  of  false  pretences.  Criminal  Code 
Sec.  838.  Bentley  v.  Vilmont,  (1887)  12  App.  Cas.  471,  is  not  now  law  in 
Ontario. 

Goods  distrained  by  a  landlord  off  the  demised  premises.  Huskinson  v. 
Lawrence,  (1867)  26  U.R.C.  51. 

By  the  purchaser  of  growing  timber  sold  and  cut  into  logs,  as  against  the 
owner  of  the  land,  McGregor  v.  McNeil,  (1882)  32  C.P.  538. 
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Against  a  wrong  doer  by  one  who  has  bare  possession.  Gilmour  v.  Buck 
(1874)  24  C.P.  187  ;  Meyerstein  v.  Barber  (1867)  L.R.  2  C.P.  261  ;  L.R.  4  H. 
L.  317. 

For  growing  crops.     Glover  v.  Coles,  (1822)  7  Moore,  231. 

For  goods  seized  under  a  warrant  of  conviction  and  removed  from  the 
county  in  which  seizure  made  and  there  detained.  Hoover  v.  Craig  (1885)  12 
A.R.  72. 

By  a  person  from  whose  possession  goods  have  been  taken  by  force  or  fraud 
or  without  right.  Hammond  v.  McLay  (1864)  10  U.C.L.J.  269. 

By  a  person  having  a  mere  equitable  title.  Carter  v.  Long  (1896)  26  S.C.R. 
430. 

By  a  person  entitled  to  possession  as  agent  of  a  foreign  corporation,  the 
owner  of  the  goods.  Coquillard  v.  Hunter  (1875)  36  U.C.R.  316. 

Demand.  Where  the_defejidarit  lawfully  acquired  possession^  of  the  goods. 
demand  must  be  made  urto"  him  Jaefogn  mplnvin  ^nn  be  maintained.  Tuftts  v. 
Mottashed  (1879)  29  C.P.  539. 


Lien.  Where  1;hf  ^pf^nrlgnf  has,  a,  Ijrm  upon  tb.e  goods,  replevin 

tainedx  Lake  v.  Biggar  (1861)  11  C.P.  170.    Byers  v.  McMillan  (1887)  15  S.C.R. 
194,  but  delivery  of  the  same  may  be  ordered  by  the  Court  under  C.R.  1099. 

Where  goods  subject  to  a  lien  have  been  replievied  and  the  plaintiff  on 
account  of  the  lien  has  failed  in  the  action,  and  the  goods  are  thereupon  re- 
turned to  the  defendant,  his  lien  revives;  Kenriin  v.  Macdonald  (1892)  22 
O.R.  484. 

When  replevin  will  not  lie.     Replevin  will  not  lie  in  the  following  cases  :— 

Where  neither  tresspaa&JHftr  trnvpr  would  have  been  jnain  tad  nable.;  Caron  v. 
Graham  (1860)  18  UTC.  R.  315  ;  Schaffer  v.  Dumble  (1884)  5  O.R.  716  ;  for 
goods  seized  for  breach  of  revenue  laws  ;  Scott  v.  McRae  (1861)  3  P.R.  16  ; 
for  goods  in  the  hands  of  an  official  assignee  in  insolvency  ;  Barclay  v.  Sutton 
(1876)  7  P.R.  14  ;  by  a  mere  servant  of  the  owner,  nor  by  one  who  has  never 
had  possession  ;  Cool  v.  Mulligan  (1856)  13  U.C.R.  613  ;  against  a  pound 
keeper,  Ibbotson  v.  Henry  (1885)  8  O.R.  625  ;  for  goods  seized  under  a  distress 
warrant  issued  on  a  conviction  unless  the  magistrate  acted  without  jurisdic- 
tion ;  Hannigan  v.  Burgess  (1888)  8  C.L.T.  192  ;  The  plaintiff  will  fail  in  the 
action  if  the  title  to  the  goods  has  not  passed  to  him.  Henry  v.  Cook  (1858) 
8  C.P.  29. 

Estoppel.  The  plaintiff  may  be  estopped  by  acquiescence  from  disturbing 
goods  in  the  defendant's  possession;  O'Shaugnessy  v.  Ball  (1892)  21  S.C.R.  415. 

Breaking  open  doors.  S.  4  is  an  invasion  of  the  maxim  "  Every  man's  house 
is  his  castle."  If  the  goods  were  in  the  dwelling  house  of  the  defendant,  the 
outer  doors  formerly  could  not  be  broken  open.  If  they  had  been  taken  to  the 
house  of  a  stranger  to  prevent  the  replevying  thereof,  the  sheriff  could  only 
justify  the  breaking,  upon  it  appearing  that  the  goods  were  actually  there. 
Semayne's  case  (1605)  5  Coke  91  ;  1  Sm.  L.C.  228.  Now  reasonable  supposi- 
tion that  the  goods  are  in  the  dwelling  house  will  justify  the  breaking. 

Searching  Defendant.  Formerly  goods  upon  the  person  could  not  be  replevied 
because  such  would  provoke  <a  breach  of  the  peace,  see  Sunbolf  v.  Alford  (1837) 
3  M  &  W.  248. 
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CHAPTER  67. 


An  Act  respecting  Actions  of  Dower. 


SHORT  TITLE,  s.  1. 

ASSIGNMENT    OF    DOWER    WITHOUT 

ACTION,  s.  2. 
TENANT  SERVED  WITH  WRIT  TO  NOTIFY 

LANDLORD,  S.  3. 


MODE  OF  ESTIMATING  DAMAGES,  S.  4. 
ASSIGNMENT  OF  DOWER  AFTER  JUDG- 
MENT, ss.  5-17. 


HER  MAJESTY,  by  and  with  the  advice  and  consent  of  the 
Legislative  Assembly  of  the  Province  of  Ontario,  enacts 
as  follows : — 

1 .  This  Act  may  be  cited  as  "  The  Dower  Procedure  Act"  Short  title. 
R.  S.  0.  1887,  c.  56,  s.  1. 

2.  The  dowress  and  the  tenant  of   the    freehold  may,  by  Dowress 
any   instrument   under   their   hands   and   seals,   executed   in  ^v^^up- 
the  presence  x  of   two   witnesses,  agree   upoif^the  assignment  on  assignment, 
of  dower,  or/iipon  a  yearly  sum,  or*a  gross  sum  to  be  paid  etc> 

in  lieu  and  satisfaction  of  dower,  and  a  duplicate  of  the  instru- 
ment, proved  by  the  oath  of  one  of  the  subscribing  witnesses, 
shall  be  registered  in  the  proper  registry  office,  and. shall  entitle 
thfi  dnwrfiffafi-.n  bold  the  land  so  assigned  to  her,  against  the 
assignor  and  all  parties  claiming  through  or  under  him,  as  tenant 
for  her  lif  e,  <or  to  distrain  f 017  or  to  sue  for,  and  recover  in  any 
Court  having  jurisdiction  to  the  amount,  the  annual  or  other 
sum  agreed  to  be  paid  to  her  by  the  tenant  of  the  freehold  :  and 
the  instrument  so  registered  shall  be  a  lien  upon  the  land  for  such 
yearly  or  other  jsum,  and  shall  be  a  bar  to  any  action  or 
proceeding  by  the^  dowress  for  dower  in  the  lands  mentioned 
therein.  K.  S.  U.  1887.  c.  56,  s.  4. 

3.  Every  tenant  in  possession,  who  is  not  also  tenant  of  Tenant  in 
the  freehold,  and  who  is  served  with   a  writ  of  summons  in  possession, 
an.  action  for  the  recovery  of  dower  shall  forthwith  give  notice  ant  of  free- 
thereof  to  his  landlord  or  other  person  under  whom  he  entered  hold  to  notify 
into  possession,  under  the  penalty  of  forfeiting  the  value  of 

three  years'  improved  rent  of  the  premises  in  the  possession  of 
the  tenant,  to  the  person  under  whom  he  entered  into  posses- 
sion, to  be  recovered  by  action  in  the  High  Court.     R.  S.  0.  Penalty- 
1887,  c.  56,  s.  5.     59  V.  c.  18,  Sched.  (37). 
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Mode  of  esti-        4.  In  estimating  damages  for  the  detention  of  dower  or  the 

mating  dam-    yearly  value  of  the  lands,  for  the  purpose  of  fixing  a  yearly 

tSn  of  rdo6wer  sum  °^  money  in  lieu  of  an  assignment  of  dower  by  metes  and 

etc.  bounds,  the  value  of  perrrm/qent  im  pro  vein  ents  made  after_the 

alienation  of  the  la-H*  hy  t.hft  husband,  or'  after  th^  rl^^  of  J-!>P 

husband,  shall  not  be  taken  into  account  :  but  the  damages  or 

yearly  value  shall  be  estimated  upon  the  state  of  the  property 

at  the  time  of  such  alienation  or  death,  allowing  for  the  general 

rise,  if  any  in  the  price  and  value  of  the  land  in  the  particular 

locality.     K.  IS.  U.  1&87,  c.  0(3,  s.  (3.  —  •**" 

ASSIGNMENT   OF   DOWER   AFTER   JUDGMENT. 

Sheriff,  on  receipt  of    the  writ,  shall  by   writing- 
missioiiers  to    under  his  seal  of  office,  appoint  two  resident  frp^holdftrs  of  his 
admeasure  the  County  who  are  rated  upon  the  assessment  roll  for  real  estate  of 
a  value  not  less  than  $2,000_each,  and  a 


Land  Surveyor,  and  each  of  whom  would  in  other  respects  be 
eligible  to  serve  as  a  juror  between  the  parties  named  in  the 
said  writ,  to  be  Commissioners  to  admeasure  the  dower,  and 
the  Sheriff  shall,  in  such  writing,  set  out  a  copy  of  the  writ  of 
assignment,  and  shall  name  therein  a  day  on  or  before  which 
the  Commissioners  shall  make  and  return  to  him  a  report  of 
their  proceedings  and  determination  in  the  execution  of  the. 
duty  assigned  to  them.  R  S.  0.  1887,  c.  56,  s.  8. 

Provision  in         (;    jn  case  of  the  death  of,  or  refusal  by,  any  or  all  of  the- 
etc.,  of  Com-'  Commissioners  so  appointed,  the  Sheriff  shall,  from  time  to  time, 
missioners.      jn  like  manner,  appoint  another  or  others  to  perform  the  duty 
of  any  who  may  die  or  refuse.     R  S.  O.  1887,  c.  56,  s.  9. 

Oath  of  Com-  f.  Every  Commissioner  so  appointed  shall,  before  entering 
upon  the  execution  of  his  duty,  take  and  subscribe  an  affidavit 
in  the  form  or  to  the  effect  following  ;  and  the  said  Commis- 
sioners shall  annex  to  their  report  the  affidavits  sworn  by 
them,  and  return  them  to  the  Sheriff: 

Form  of  oath.      "I  j  <jo  swear  that  I  am  not  of  kin  to  the- 

plaintiff  (naming  her]  or  .to  the  defendant  (naming  /tim),  or  in  any 
wa^yjuiterested  in  the  lands  ^mfr.of  which  the  assignment  of  dower  is  to  be- 
made  by  me,  and  that  I  will  honestly,  impartially,  and  to  the  best  of  my 
skill  and  ability,  execute  and  perform  the  duties  imposed  upon 
me  by  the  appointment  of  ,  Esquire,  Sheriff  of  the 

County  of  ,  as  a  Commissioner  for  the  admeasurement 

of  dower  between  the  said  plaintiff  and  the  said  defendant  according  to 
law." 

R  S.  0.  1887,  c.  56,  s.  10. 

Commission-         8.  After  taking  and  subscribing  such  affidavit,  the  Commis- 

sworntobe     sioners  and  each  of  them  shall,  for  all  purposes  in  the  fulfil- 

officers  of  the  ment  of  the  duties  by  law  required  of  them,  be  considered  as 

Court>  officers  of  the  Court,  and  shall  be  entitled  to  the  same  immun- 

ities and  protection  and  be  subject  to  the  same  liabilities  and 

proceedings  as  a  Sheriff,  in  the  discharge  of  his  duty.     R  S.  O. 

1887,  c.   56,  s.  11. 
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9.  It  shall  be  the  duty  of  the  Commissioners  :  Their  duties. 

1.  To  admeasure,  designate  and  lay  off  without  delay,  by  TO  admeasure 


sufficient  marks,  descriptions,  boundaries  or  monuments,  one- 


third  of  the  lands  and  premises  mentioned  in  the  writ  of 
assignment,  according  to  the  nature  of  the  land,  whether 
meadow,  arable,  pasture  or  woodland,  being  a  part  of  the  lot  or 
parcel  of  land  and  premises  mentioned  in  the  writ,  and  having 
always  due  regard  to  the  ra.ture  and  r,haracter,oLth£_hnilrliTio-s 
and  erections  on  such  lands  and  premises  ; 

2.  To   ascertain  and   determine  what  permanent  improve-  ascertain  im- 
ments  have  been  made  upon  the  lands  and  premises  since  the  Pavements, 
death    of    the    plaintiff's    husband,    or    since    the  time   her 
husband  alienated  the    same  to    a  purchaser  for  value,  and 

if  it  p.an  be  done  they  shall  award  the  dower  out  of  such 
part  of  the  lands  as  does  not  embrace  or  contain  such  per- 
manent improvements  ;  but  if  that  cannot  be  done,  they  shall 
deduct  either  in  quantity  or  value  from  the  portion  to  be  by 
them  allotted  or  assigned  to  the  plaintiff  in  proportion  to  the 
benefit  she  may  or  will  derive  from  the  assignment  to  her  as 
part  of  her  dower  of  any  part  of  such  permanent  improvements  ; 

3.  If  from  peculiar  circumstances,  such  as  there  being  a  mill  and,  where 
or  mills  or  manufactory  upon  the    land,  the  Commissioners  as2gn  bounds, 
cannot  make  a  fair  and  just  assignment  of  dower  by  metes  etc.,  to  assess 
and  bounds,  they  shall  assess  a  yearly  sum  of  money,  being  as  ayear  ^S1 
near  as  may  be  one-third  of  the  clear  yearly  rents  of  the  pre- 

mis^es.  after  deducting  any  rates  or  assessments  payable  there- 
on^  and  in  assessing  such  yearly  sum  they  shall  make  allowances 
and  deductions  for  permanent  improvements,  as  above  provided 
for,  and  in  their  report  to  the  Sheriff  they  shall  state  the 
amount  of  such  yearly  sum  and  set  forth  all  the  evidence  taken 
by  them  in  relation  to  the  same,  such  evidence  to  be  reduced  to  Evidence 
writing  and  taken  upon  oath  (which  oath  any  one  of  the  Com-  on  oath> 
missioners  is  hereby  authorized  to  administer)   and  to  be  sub- 
scribed by  the  witness  examined  ; 

4.  Such  yearly  sum  shall  be  a_lien  upon  the  lands  mentioned  Such  sum  to 
in  the  writ  of  assignmjent.  unless  the  Commissioners  specially  be  a  lien  on 
direct  otherwise,  and  make  the  same  issuable  and  payable  out  otherwise  di- 
of  some  specific  portion  of   the  lands,  and  the  same  shall  be  rected. 
recoverable  by   distress  as  for  jp,ni.,or  by  a.p.tion  against,   the 

tenant  of  the  freehold  for  the  time  being  ; 

5.  The  report  of  the  Commissioners  shall  be  in  writing,  sub-  Report  of 
scribed  by  them  and  directed  to  the  Sheriff,  and  shall  contain  a  Commission- 
full  statement  of  their  proceedings,  and  where  the  dower  is 
assigned  by  metes  and  bounds,  shall   distinctly  point  out  and 
describe  the  same,  and  the  posts,  stones  or  other  monuments 
designating  the  boundaries,  and   for  the  purpose  of  planting 

and  marking  the  posts,  stones  or  monuments,  the  Commis- 
sioners may,  if  necessary,  employ  chain-bearers  and  labourers. 
R.  S.  O.  1887,  c.  56,  s.  12. 


ers. 
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Sheriff  may          1  O.  The  Sheriff  may,  in  his  discretion,  upon  the  request  of 

enlarge  time     the  Commissioners,  enlarge  the  time  for  making  their  report, 

for  not  more  than  ten  days,  and  he  shall,  within  twenty-  four 

hours  after  the  receipt  thereof,  endorse  thereon  the  day  and 

Return  of  writ  hour  of  the  receipt,  and  he  shall  then  forthwith  return  the 

with  report.     wrjt  of  admeasurement  of  dower,  together  with  the  report  and 

all  papers  annexed  thereto,  to  the  office  wherein  the  action  was 

commenced  and  carried  on.     R.  S.  0.  1887,.  c.  56,  s.  13. 


Either  party         1  1  .  Either  party  may,  ^i  thin  a  month  from  the  tiling  of 
from  r^rt.     the  Sheriff's  return  to  the  writ  of  assignment,  or  within   such 
further  time  as  a  Court  or  Judge  may  under  special  circum- 
stances allow,  appeal  from  the  report  of  the  Commissioners  to  a_ 
Judge  in  Court,  upon  grounds  apparent  on  the  report  and  papers 
tiled  therewith,  or  may  apply  to  set  aside  the  same,  upon  such 
other  grounds  verified  by  affidavit  as  the  Judge  may  see  tit,  every 
Order  of  Court  si^ch  ground  being  set  forth  in  the  notice,  sftryfifl  and  the  Judge 
thereon.  mav   varv    or   amend   the   report   in   any  way   and    to   any 

extent  that  he  may  deem  proper,  or  refer  the  same  back  to 
the  Commissioners  for  amendment  in  whole  or  in  part,  with 
such  directions  as  to  law  or  fact  as  he  may  deem  proper,  or 
*he  may  confirm  the  same,  or  may  annul  and  set  aside  the  report 
and  may  appoint  three  new  Commissioners  or  direct  that  the 
Sheriff  shall  do  so,  and  the  new  Commissioners  shall  have  the 
same  powers  and  execute  the  same  duties,  and  be  subject  to  the 
same  conditions  and  responsibilities  as  are  in  that  behalf  here- 
inbefore expressed,  and  the  report  of  the  new  Commissioners 
shall  be  treated  as  if  no  other  report  had  been  previously  made, 
and  shall  be  dealt  with  and  proceeded  upon  accordingly. 
R.  S.  0.  1887,  c.  56,  s.  14. 

Effect  of  re-         1  2.  If  the  report  is  moved  against  upon   the  ground  _of 

ap^ealed^rom  Jniscon<fiJf*t-    nr    fra.nrl    on    tfip    pn.rf,  of   the  Commissioner^,    the 

for  miscon-  Court  may,  in  its  discretion,  make  them  parties  to  the  pro- 
duct, etc.  ceeding  and  if  wilful  misconduct  or  fraud  be  established  in  the 
opinion  of  the  Court,  the  report  may  be  set  aside  and  the  com- 
missioners be  adjudged  to  pay  to  the  parties  injured  all  the 
costs  which  have  been  incurred  and  have  been  rendered  use- 
less by  such  misconduct  or  fraud,  and  all  the  costs  of  the  pro- 
ceeding to  set  aside  the  report  ;  and  the  payment  may  be 
enforced  by  the  like  process  and  proceedings  as  are  from 
time  to  time  in  use  to  compel  a  Sheriff  to  pay  costs  of  any 
summary  proceeding  against  him.  R.  S.  0.  1887,  c.  56,  s.  15. 

Costs  of  13.  The    appeal    or    application    may    be   dismissed   with 

appeal.  or  without  costs,  and  the  Court  may  order  the  party  at  whose 

instance,  or  on  whose  complaint  or  representation,  the  Com- 
missioners may  have  been  made  parties  to  the  proceeding  to 
pay  the  Commissioners  their  costs  ;  and  if  the  appeal  or  appli- 
cation is  dismissed,  oxif  the  report  is  cot  appealed  from  or  moved 
against  within  the  proper  time,  the  report  shall  thenceforth  be 
final  and  conclusive  on  all  parties  to  the  action  ot  dower,  and 
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of    f,hQ    r^p^tj  ^QT-tJ^rl    hy  thp  T?.ggiqfmv  i-m^W  ffrp  lSPa]  Copy  of  report 
of  thp.   Court   shn.11  he  rftgisterftd  in  the  proper  Regist.ryjjffi^ 
for  w 


receive  SI.     R.  S.  O.  1887,  C.  56,  s.  16. 


1 4.  After  such  registration  the  plaintiff  shall  be  entitled  to  Plaintiff  may 

sue  out  a  writ  directed  to  the  proper  Sheriff,  commanding;  him  f£ter  re&lstra- 

.,.  .  f>, Till  •  .1  won  sue  out 

to  put  her  into  possession  of  the  lands  and  premises  assigned  writ  of  posses- 

and  admeasured  to  her  for  her  dower,  and  to  levy  all  such  costs  Slon- 
as  by  the  judgment  and  any  order  of  Court,  or  either  of  them, 
have  been  awarded  to  her  against  the  defendant.     R  S,  0. 
1887,  c.  56,  s.  17. 

15. — (1)  In  case  it  is  desired  by   either  party  to  produce  Mode  of  pro- 
any    witness    before    the    Commissioners,   such    party    may,  eonqg  attend- 
on  application   to   the    Court    or   to    a    Judge,    on    affidavit  nesses  before 
that  the   evidence   of   such   witness   is   necessary,  obtain  an  Commission- 
order    commanding    the    attendance    of   the  witness  before 
the    Commissioners,   and   if    in    addition    to  the  service    of 
the  order,  an  appointment  of  time  and  place  of  attendance  in 
obedience  thereto,   signed  by  one  of   the  Commissioners,  be 
served   on  the  person  whose  evidence  is  required,  either  with 
or  after   the   service   of   the   order,   non-attendance   shall   be 
deemed  a  contempt  of  Court,  and  shall  be  punishable  accord- 
ingly 

(2)  The  person  so  required  to  attend  shall  be  entitled  to  be  Payment  of 
paid  the  same  fees,  allowance  and  conduct    money  as  if   he  witnesses, 
had  been  subpoenaed  as  a  witness  in  an  ordinary  action,  but  no 
witness  shall  be  obliged  to  attend  more   than  two  consecutive 
days.     U.  S.  O.  1887?  c.  56,  s.  18. 

1 0.  The  Commissioners  shall  be  entitled  to  receive  from  the  Commission 
plaintiff  the  sum  of  $4  for  each  day's  attendance,  not,  however,  ers>  fees- 
to  exceed  two,  and  may  also  charge  at  the  rate  of  twenty 
cents  for  every  hundred  words  for  drawing  up  their  report, 
and  ten  cents  for  every  hundred  words  of  each  copy  furnished 
by  them  to  either  party.     R.  S.  0.  1887,  c.  56,  s.  19. 

1 T.  The  plaintiff  shall  pay  the  costs  of  suing  out,  and  the  By  whom 
costs  of  the  Commissioners  in  executing  the  writ  of  assignment  c°s  to  be 
of  dower,  and  making  the  report  thereof,  but  each  party  shall 
pay  his  own  costs   of   witnesses,  or   of   counsel   or  solicitor 
attending  before  the  Commissioners.    R.  S.  O.  1887,  c.  56,  s.  20. 
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NOTES. 

Agreement  on  Assignment-  At  common  law  it  is  quite  competent  for  the 
heir  and  dowress  to  agree  to  assign  dower  or  an  equivalent  for  it  by  parol ; 
Park  011  Dower,  p.  269  ;  Leach  v.  Shaw  (1860)  8  Gr.  494,  Sec.  1  of  this  Act 
does  not  abrogate  the  common  law  ;  Fraser  v.  Gunn  (1879)  27  Gr.  63. 

Assignment  by  Commissioners.  Where  two- thirds  of  a  dwelling  house  stood 
upon  the  land  out  of  which  dower  was  claimed  and  the  remaining  third  upon 
the  adjoining  land  which  was  not  dowable,  it  was  held  that  the  commissioners 
had  not  under  sec.  9  (3)  power  to  assess  a  yearly  sum.  They  were  not  however, 
bound  to  assign  a  portion  of  the  building  but  might  give  an  equivalent  ; 
Mclntyre  v.  Crocker  (1893)  23  O.K.  369.  Where  the  subject  of  the  assign- 
ment is  a  house,  the  whole  of  particular  rooms  may  be  set  ofF-as  dower,  Doe  d. 
Riddell  v.  Gwinnell  (1841)  1  Q.B.  682  ;  Cameron  on  Dower  318. 

The  dower  must  be  assigned  by  metes  and  bounds  ;  but  if  the  assignment  is 
irregular  in  this  respect,  the  tenant  of  the  freehold  may  by  his  acts  confirm  it  ; 
Fisher  v.  Grace  (1869)  28  U.C.R.  312. 

The  Report  of  the  commissioners  need  not  set  out  their  reasons  nor  will  it  lie 
disturbed  unless  upon  the  clearest  evidence  of  injustice  ;  Robinet  v.  Pickering 
(1879)  44  U.C.R.  337. 

Permanent  Improvements.  The  clearing  of  land  is  a  permanent  improve- 
ment ;  Robinet  v.  Pickering  (1879)  44  U.C.R.  337.  Though  at  the  time  of  the 
alienation  by  the  husband,  the  land  may  have  had  no  rentable  value,  yet  if  it 
afterwards  became  rentable  by  improvements  a  portion  of  the  rent  must  be 
attributed  to  the  land  ;  Wallace  v.  Moore  (1871)  18  Gr.  560. 
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CHAPTER  79. 


An  Act  respecting  Absconding  Debtors. 


ABSCONDING  DEBTOR  DEFINED,  s.  1. 

PROCEDURE  TO  OBTAIN  ATTACHMENT, 
ss.  2,  3. 

WHAT  PROPERTY  MAY  BE  ATTACHED, 
s.  4. 

PERISHABLE  PROPERTY,  ss.  5,  6. 

DIVISION  COURT  ATTACHMENT  SUPER- 
SEDED, s.  7. 

SHERIFF'S  COSTS,  ss,  8,  9. 


SALE  OF  CHATTELS,  s.  10. 

ATTACHMENT  OF  DEBTS  DUE  TO  THE 
ABSCONDING  DEBTOR,  SS.  11,  12. 

ACTIONS  BY  SHERIFF  FOR  OUTSTAND- 
ING DEBTS,  ss.  13-17. 

DISTRIBUTION  OF  PROCEEDS,  ss.  18, 
19. 

SURPLUS  TO  BE  RESTORED  TO  DEBTOR, 
s.  20. 


HER   MAJESTY,  by  and  with  the  advice  and  consent  of 
the  Legislative  Assembly  of  the  Province  of  Ontario, 
enacts  as  follows : — 

1 .  If,  a  person  'resident  in  Ontario  indebted  to  any  other  Who  to  be 
person, 'departs  from  Ontario  with  intent  to  defraud  his  credi- 
tors,  and^at  the  time  of  his  so  departing  is  possessed  to  his  own  debtor, 
use  and  benefit  of  any  real  or  personal  property,  credits  or 
effects  therein  not  exempt  by  law  from   seizure,  he  shall  be 
deemed  an  absconding  debtor,  and   his   property,  credits   or 
effects  aforesaid,  may  be  seized  and  taken  for  the  satisfying  of 
his  debts  by  an  order  of  attachment.     R.  S.  0.  1887,  c.  66,  s.  1. 
Con.  Rules  1897,  No  1,058. 

PROCEDURE  TO  OBTAIN  ATTACHMENT. 


2.  Upon    affidavit    made    by    a    plaintiff,  his    servant    or  Proceedings 
agent  that  a  person  so  departing  is  indebted  to  the  plaintiff  thaTth*deV 
in  a  sum  exceeding  $100,  and  stating  the  cause  of  action,  and  fendant  has 
that  the  deponent  has  good  reason  to  believe  and  does  verily  absconded, 
believe  that  the  person  has  departed  from  Ontario  and  has 
gone  to  (stating  some  place  to  which  the  absconding  debtor  is 
believed  to  have  fled,  or  that  the  deponent  is  unable  to  obtain 
any  information  as  to  what  place  he  has  fled  to),  with  intent 
to  defraud  the  plaintiff  of   his  just   dues,  or  to  avoid  being 
arrested  or  served  with  process,  and  was,  at  the  time  of   his 
so  departing,  possessed  of  real  or  personal  property,  credits  or 
effects,  not  exempt  by  law  from  seizure,  to  his  own  use  and 
benefit    in    Ontario,    and    upon     the    further    affidavit     of 
R. 
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Sec.  2. 


Order  of 


ssue. 


two  other  persons,  that  they  are  well  acquainted  with 
the  debtor  mentioned  in  the  first  named  affidavit, 
and  have  good  reason  to  believe  and  do  believe  that  the 
debtor  has  departed  from  Ontario  with  intent  to  defraud  the 
attachment  to  pl&intifF,  or  to  avoid  being  arrested  or  served  with  process, 
the  High  Court,  or  a  Judge  thereof,  or  the  Judge  of  a  County 
Court,  may  make  an  order  in  the  High  Court  for  the  attach- 
ment of  the  property,  credits  and  effects  of  the  debtor,  and 
may  in  the  order  appoint  the  time  for  the  defendant's  putting 
in  special  bail,  which  time  shall  be  regulated  by  the  distance 
from  Ontario  of  the  place  to  which  the  absconding  debtor  is 
supposed  to  have  fled,  having  due  regard  to  the  means  of  and 
necessary  time  for  postal  or  other  communication.  R.  S.  O. 
1887,  c.  66,  s.  2. 


Oourts. 


Proceedings  in  3.  In  case  the  sum  claimed  is  within  the  jurisdiction  of  the 
C^unty^Court  County  Courts,  any  such  Court  or  the  Judge  thereof,  may  in  like 
jurisdiction,  manner  make  an  order  of  attachment  in  that  Court,  and  the 

proceedings  thereon  shall  be  the  same  as  in  this  Act  provided. 

R.  S.  O.  1887,  c.  66,  s.  3. 


Sheriff  to 
attach  all  the 
property  and 
credits  of 
defendant. 


Inventory  to 
be  made. 


WHAT  PROPERTY  MAY  BE  ATTACHED. — INVENTORY,  ETC. 

4.— -(1)  All  the  property,  credits  and  effects  of  an  absconding 
debtor,  including  all  rights  and  shares  in  any  association  or 
corporation,  may  be  attached  in  the  same  manner  as  they 
might  be  seized  in  execution  ;  and  the  sheriff  to  whom  an 
order  of  attachment  is  directed  shall  forthwith  take  into 
his  charge  all  such  property  and  effects  according  to  the 
exigency  of  the  order,  and  shall  be  allowed  all  necessary 
disbursements  for  keeping  the  same,  and  he  shall  immediately 
call  to  his  assistance  two  substantial  freeholders  of  his  county, 
and  with  their  aid  he  shall  make  a  just  and  true  inventory  of 
all  the  personal  property,  credits  and  effects,  evidences  of  title 
or  debt,  books  of  account,  vouchers  and  papers  that  he  has 
attached,  and  shall  return  such  inventory  signed  by  himself 
and  the  said  freeholders,  together  with  the  order  of  attachment. 
R.  S.  0.  1887,  c.  66,  s.  13. 

(2)  Goods  exempt  from  seizure  under  execution  shall  not 
be  liable  to  seizure  under  the  order  of  attachment.  R.  S.  O. 
1887,  c.  64,  s.  4,  part. 

For   property  exempt  from  execution  and  attachment  see 
Chaps..  77  and  IdG] 

PERISHABLE    PROPERTY. 


Sale  of  perish-  5.  In  case  horses,  cattle,  sheep,  pigs,  or  perishable  goods 
able  goods  on  or  chattels,  or  such  as  from  their  nature  (as  timber  or 
security  f1  S  staves)  cannot  be  safely  kept  or  conveniently  taken  care  of, 


Exemptions. 
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are  taken  under  an  order  of  attachment,  the  sheriff  who  at- 
taches the  same  shall  have  them  appraised  and  valued,  on  oath, 
by  two  competent  persons  ;  and  in  case  the  plaintiff  desires  it 
and  deposits  with  the  sheriff  a  bond  to  the  defendant  executed 
by  two  freeholders  (whose  sufficiency  shall  be  approved  of  by  the 
sheriff),  in  double  the  amount  of  the  appraised  value  of  tl  e 
articles,  conditioned  for  the  payment  of  the  appraised  value 
to  the  defendant,  his  executors  or  administrators,  together 
with  all  costs  and  damages  incurred  by  the  seizure  and 
sale  thereof,  in  case  judgment  is  not  obtained  by  the  plaintiff 
against  the  defendant,  then  the  sheriff  shall  proceed  to  sell 
all  or  any  of  such  enumerated  articles  at  auction,  to  the 
highest  bidder'  giving  not  less  than  six  days'  notice  of  the 
sale,  unless  any  of  the  articles  are  of  such  a  nature  as  not  to 
allow  of  that  delay,  in  which  case  the  sheriff  may  sell  such  Sheriff  toehold 
articles  last  mentioned  forthwith ;  and  the  sheriff  shall  hold  Proceeds- 
the  proceeds  of  the  sale  for  the  same  purposes  as  he  would 
hold  property  seized  under  the  attachment.  R  S.  0.  1887, 
c.  66,  s.  14. 

.'     "%         C-. 

0.  If  the  plaintiff,  after  notice  to  himself  or  his  solicitor  of  The  goods  to 
the  seizure  of  any  articles  enumerated  in  the  last  preceding  ^J^tiff^aiis 
section,    neglects    or    refuses    to    deposit    the    bond,  or  only  to  give  suffi- 
offers  a  bond  with  sureties  insufficient  in  the  judgment  of  the  cient  security, 
sheriff,  then,  after  the  lapse  of  four  days  next  after  the  notice, 
the  sheriff  shall  be  relieved  from  all  liability  to  the  plaintiff 
in   respect   to  the  articles    so    seized,    and    the    sheriff  shall 
forthwith  restore  the  same  to  the  person  from  whose  possession 
he  took  such  articles.     R.  S.  O.  1887,  c.  66,  s.  15. 

WHEN   DIVISION    COURT   ATTACHMENT   SUPERSEDED. 

T.  If  the  sheriff  to  whom  an  order  of  attachment  is  delivered  Proceeding  if 
for  execution,  finds  any  property  or  effects,  or  the  proceeds  of  p^0epefty"nthe 
any  property  or  effects  which  have  been  sold  as  perishable,  hands  of  a 
belonging  to   the   absconding  debtor  named  in  the  order  of  J^DhdSon1* 
attachment,  in  the  custody  of  a  constable  or  of  a  bailiff  or  Court. 
clerk  of  a  Division  Court  by  virtue  of  a  warrant  of  attach- 
ment issued  or  money  paid  into  Court  under  a  garnishee  sum- 
mons under  The  Division  Courts  Act,  the  sheriff  shall  demand 
and  take  from  the  constable,  bailiff  or  clerk,  the  property  or  Rev  Stat 
effects,  or  the  proceeds  of    any    part  thereof   and    the  con-  c.  60. 
stable,  bailiff  or  clerk,  on  demand  by  the  sheriff  and  notice 
of  the  order  of  attachment,  shall  forthwith  deliver  all  the  pro- 
perty,  effects   and    proceeds    aforesaid    to    the    sheriff,  upon 
penalty  of  forfeiting  double  the  value  of  the  amount  thereof, 
to  be  recovered  by  the  sheriff,  with  costs  of  suit,  and  to  be 
by  him  accounted  for  after  deducting  his  own  costs,  as  part  of 
the  property  and  effects  of   the  absconding  debtor ;   but  the 
creditor  who  has  duly  sued  out  the  warrant  of  attachment  may  Creditor  in 
proceed  to  judgment    against  the    absconding   debtor  in  the  ma^pr^e^dto 
Division  Court,   and  on  obtaining  judgment,  and  serving   a  judgment. 
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memorandum  of  the  amount  thereof,  and  of  the  costs  to  be  cer- 
tified under  the  hand  of  the  clerk  of  the  Division  Court,  such 
creditor  shall  be  entitled  to  satisfaction  in  like  manner  as,  and 
in  ratable  proportion  with,  the  other  creditors  of  the  abscond- 
ing debtor  who  obtain  judgment  as  hereinafter  mentioned. 
R.  S.'O,  1887,  c.  66,  s.  16. 

SHERIFF'S  COSTS. 

Sheriff 's  costs  8.  The  costs  of  the  sheriff  for  seizing  and  taking  charge 
and  how  paid.  o£  prOperty,  credits  and  effects  under  an  order  of  attachment, 
including  the  sums  paid  to  persons  for  assisting  in  taking 
an  inventory,  and  for  appraising  (which  shall  be  paid  for  at  the 
rate  of  $1  for  each  day  actually  required  for  and  occupied  in 
making  the  inventory  or  appraisement)  shall  be  paid  in  the  first 
instance  by  the  plaintiff,  and  may,  after  having  been  taxed,  be 
recovered  by  the  sheriff  by  action  in  any  Court  having  juris- 
diction, and  such  costs  shall  be  taxed  to  the  party  who  pays 
the  same  as  part  of  the  disbursements  in  the  action  against 
the  absconding  debtor  and  be  so  recovered  from  him.  R.  S.  O. 
1887,  c.  66,  s.  17. 

Cost  of  new  9.  The  sheriff  having  made  an  inventory  and  appraise- 
inventory  not  ment  on  the  first  order  of  attachment  against  any  absconding 
ceiptof  new6  debtor,  shall  not  be  required  to  make,  nor  shall  he  be  allowed 
^nk  to  charge  for,  a  new  inventory  and  appraisement  upon  a  sub- 

sequent order  of  attachment  coming  into  his  hands.  R.  S.  0. 
1887,  c.  66,  s.  18. 

SALE   OF    CHATTELS. 

Sale  of  goods         10. — (1)  The  Court  or  a  Judge  may,  at  any  time  after  an 
Binder  order  of  order  of  attachment  has  been  in  the  hands  of  a  sheriff,  or  other 
11 '     officer,  for  one  month,  direct  him  to  sell  any  goods  or  chattels, 
except  chattels  real  which  have  been  attached. 

(2)  An  order  for  sale  may  be  made  upon  the  application  of 
a  creditor  having  an  order  of  attachment,  or  a  writ  of  execu- 
tion, in  the  hands  of   the   sheriff,   and  shall  be  made   if   the 
Court  or  Judge  is  satisfied  that  the  alleged  debtor  has  in  fact 
absconded   indebted  to  the  applicant,  and  that  the  property 
attached  is  not  sufficient  to  pay   in   full   the   claims   of   the 
persons  who  have  obtained  orders  of  attachment,  or  execution, 
but  this  provision  shall  not  be  construed  to  restrict  the  author- 
ity of  the  Court  or  Judge  to  make  an  order  in  other  cases  ;  and 
in  all  cases  terms  may  be  imposed. 

(3)  The  costs  of  the  first  order  of  attachment  shall  have 
priority  over  all  execution  debts  and  other  costs.    R.  S.  O.  1 887, 
c.  66,  s.  20. 

[As  to  :sales  of  shares,  etc.,  in  Companies,  see  sees.  10  to  16 
of"  The  Execution  Act"  Gap.  77.] 
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ATTACHMENT   OF   DEBTS    DUE   TO   ABSCONDING    DEBTOR. 

1  1  J  In  case  notice  in  writing  of  the  order  of  attachment  has  Liability  of 
been    duly   served    by   the    sheriff,   or  by  or  on   behalf   of  JJJJgfg 
the  plaintiff,   upon   a   person  owing   a   debt  or   demand    to,  absconding 
or  who  has  the  custody  or  possession  of  property  or  effects  notfcTS^at 
of  ,    an    absconding   debtor,    ano?-in   case   such   person   after  tachment. 
such  notice  pays  the  debt  or  demand  or  delivers  the  property 
or  effects  to  the  absconding  debtor,  or  to  any  one  fon  him, 
he  shall  be  deemed  to  have  done  so  fraudulently,  an<rif  the 
jylaintiff  recovers  judgment  against  the  absconding  debtor, 
the  property  ar>r>  pffi>^-«  aftixp.rl  by  the  sheriff  are  insufficient 
to  satisfy  the  jndfnnp.nt.  such  person  shall  be  liable  for  the 
mount  of    the    debt    or  demand,    and  for  the  property  and 
effects  or  the  value  thereof.     R.  S,  0.  1887,  c.  66,  s.  21. 


If  after  notice  as  aforesaid  a  person  indebted  to  the  ab-  Debtor  if  sued 
sconding  debtor,  or  having  custody  of  his  property  as  afore-  after^ervlce  of 
said,  is  sued  for  the  debt,  demand  or  property  by  the  absconding  notice  of  at- 
debtor,  or  by  the  person  to  whom  the  absconding  debtor  has  tachment  may 

-i  .1       1   1  <    i  i  •          j.1.     J   .        £  iv         j       obtain  stay  of 

assigned  the  debt,  demand  or  property  since  the  date  or  the  order  proceedings. 
of  attachment,  he  may,  on  affidavit,  apply  to  the  Court  or  a 
Judge,  to  stay  proceedings  in  the  action  against  himself  ,  jjniil 
it  is  known  wW.hpr  thp.  property  a.nd  effects  so  seized  by  tha 
sheriff   are    sufficient   to   dis^hn.rcw   fhp   snm  or  snugs  rftmvftrftd 

cy  dp.ht.my  a.nrl    the    Court    or   Judge   may 


direct  an  issue  to  try  any  disputed  question  of  fact  or  make 
such  other  order  as  is  proper.     R.  S.  0.  1887,  c.  66,  s.  22. 


WHEN   SHERIFF   MAY   SUE   FOR   OUTSTANDING   DEBTS. 


3_real  and  personal  property,  credits  and  effects__of  Debtor  of  de- 
ig  debtor  prove  insufficient  to  satisfy  the  executions  bTsuSl  byay 


13.  lithe 
an  abscondin 

obtained  against  him  and  claims  certified  under  The  Creditor*?  sheriff  if  de- 
Relief  Act  the  sheriff  may,  by  order  of  the  Court  or  a  Judg?,  ^J^8  prc 
to  be  granted  on  the  application  of  any  plaintiff  or  claimant  sue  not  sufficient 
for  and  recover  from  any  person  indebted  to  the  absconding  *k!JJJg8fy 
debtor,  the  debt,  claim,  property  or  right  of  action  attachable 
under  this  Act,  and  owing  to  or  recoverable  by  the  abscond-  c>  73. 
ing  debtor,  with  costs  of  suit,  in  which  action  the  defendant 
shall  be  allowed  to  set  up  any  defence  which  would   have 
availed  him  against  the  absconding  debtor  at  the  date  of  the 
order  of  attachment,  and  a  recovery  in  the  action  by  the  sheriff' 
shall  operate  as  a  discharge  as  against  the  absconding  debtor ; 
and  the  sheriff  shall  hold  and  apply  the  moneys  recovered 
by  him  as  part  of  the  assets  of  the  absconding  debtor.     R.  S.  0. 
1887,  c.  66,  s.  23. 

14.  The   statement  of   claim  in  the  action  by  the  sheriff  Averment  to 
shall  contain  an  introductory  averment  to  the  effect  following:  sheriff's  state- 
ment of  claim. 
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Sec.  14. 


The  plaintiff  is  Sheriff  of  (etc. )  and  sues  under  the  provisions  of 

The  Act  respecting  Absconding  Debtors,  in  order  to  recover  from  C.  D., 
debtor  to  E.  F. ,  an  absconding  debtor,  the  debt  due  (or  oilier  claim, 
according  to  the  facts)  by  the  said  C.  D.,  to  the  said  E.  F.,  etc. 

R.  S.  0.  1887,  c.  66,  s.  24. 

Sheriff  not  15.  The  sheriff'  shall  not  be  bound  to  sue  as  aforesaid  until  a 

until  creditor    ^ond  *s  ^ven  by  one  or  more  of  the  plaintiffs  or  claimants  with 

gives  bond  of   two  sufficient  sureties,  who  may  be  other  of  the  plaintiffs  or 

indemnity.       claimants,  payable   to   the   sheriff  by   his   name  of  office  in 

double  the  amount  or  value  of  the  debt  or  property  sued  for, 

conditioned  to  indemnify  him  from  all  costs,  losses  and  expenses 

to  be  incurred  in  the  prosecution  of  the  action  or  to  which  he 

may  become  liable  in  consequence  thereof.     R.  S.  O.  1887,  c.  66, 

s.  25. 


Sale  of  debts 
by  sheriff. 

Rev.  Stat. 
c.  78. 


Purchaser 
entitled  to  sue 
in  his  own 
name. 


10.  If  the  real  and  personal  property,  credits  and  effects  of 
an  absconding  debtor  prove  insufficient  to  satisfy  the  execu- 
tions obtained  against  him  and  claims  certified  under  The 
Creditors'  Relief  Act,  and  if  there  remain  debts  due  to  the 
absconding  debtor,  the  attempt  to  collect  which  would  be  more 
onerous  than  beneficial  to  his  creditors,  the  sheriff  may,  by  an 
order  of  the  Court  or  a  Judge,  sell  such  debts  by  public  auction 
after  such  advertisement  thereof  as  the  Court  or  Judge  may 
order,  and  pending  such  advertisement  the  sheriff  shall  keep 
a  list  of  the  debts  to  be  sold  open  for  inspection  at  his  office, 
and  shall  give  free  access  to  all  documents  and  vouchers  ex- 
planatory of  such  debts ;  but  all  debts  amounting  to  more 
than  Si 00  shall  be  sold  separately,  unless  the  Court  or  Judge 
shall  otherwise  order.  52  V.  c.  11,  s.  2,  part. 

1 7.  The  person  who  purchases  a  debt  from  the  sheriff"  may 
sue  for  it  in  his  own  name,  and  without  any  further  order  of 
the  Court  or  Judge,  as  effectually  as  the  absconding  debtor 
might  have  done,  and  as  the  sheriff  is  by  section  13  hereof 
authorized  to  do,  and  a  bill  of  sale,  which  may  be  in  the  form 
in  the  Schedule  to  this  Act,  or  to  the  like  effect,  signed  and 
delivered  to  him  by  the  sheriff,  shall  be  prima  facie  evidence 
of  such  purchase  and  of  the  sheriff's  authority  to  sell  without 
proof  of  the  handwriting  of  the  sheriff",  or  of  the  writ  or  order, 
or  of  the  sale,  and  no  warranty  on  the  part  of  the  sheriff  that 
the  debt  is  due  or  otherwise  shall  be  created  by  such  sale  and 
conveyance,  and  in  any  action  by  the  purchaser  of  such  debt 
the  defendant  shall  be  allowed  to  set  up  any  defence  which 
would  have  availed  him  against  the  absconding  debtor  at  the 
date  of  the  order  of  attachment.  52  V.  c.  11,  s.  2,  part. 


DISTRIBUTION   OF   PROCEEDS. 


Who  entitled  1 8.  In  case  the  property  and  effects  of  the  absconding 
to^share^if  pro-  defotor  are  insufficient  to  satisfy  the  executions  and  other  claims 
insufficient  to  certified,  none  shall  be  allowed  to  share,  unless  their  proceed- 

pay  all. 
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ings  under  this  Act  or  The  Creditors  Relief  Act,  or  the  pro-  Rev-  gtat> 
visions   of    The   Division  Courts   Act   respecting  absconding  cc.  78  and  60. 
debtors  were  commenced  within  six  months  from  the  date  of 
the  first  order  of  aMwhmmt,.     R.  S.  O.  1887,  cTW^sTWT 


19.  The  Court  or  a  Judge  may  delay  the  distribution,  in  Delay  of  dis- 
order to  give  reasonable  time  for  the  obtaining  of    judgment  JjkX^tab-11 
or  allowance  of   claim  by  persons  who  have  commenced  pro-  Kshed. 
ceedings  in  due  time  against  the  absconding  debtor.     R.  S.  0. 
1887,  c.  66,  s.  27. 

SURPLUS   TO   BE   RESTORED. 

£0.  In  case  at  any  time  the  sheriff'  has  levied  for  distribu-  When  all  seiz- 
tion  sufficient  to  pay  all  debts  and  claims  for  which  proceed-  ™|  gatSfie? 
ings  had  then  been  commenced,  including  costs,  and  one  month  remaining  pro 
has  elapsed  without  proceedings  being  taken  in  respect  of  any  SIJj^J^j3^ 
other  debt  or  claim,  or  in  case  after  a  period  of  one  month  from 
a    distribution   under   the   order   of  the   Court   or    a  Judge, 
whichever    last    happens,   and    after   satisfying   the   several 
plaintiffs  and  claimants  entitled,   there   is   no   other  writ   of 
attachment  or  execution  against  the  same  property  and  effects 
in    the    hands  of  the  sheriff,  or   claim  certified  against   the 
debtor,  then,  all  the  property  and  effects  of   the  absconding 
debtor,  or  unappropriated  money  the  proceeds  of   any  part  of 
such  property  and  effects,  remaining  in  the  hands  of  the  Sheriff', 
together  with  all  books  of  account,  evidences  of  title  or  of 
debt,  vouchers  and  papers  whatsoever  belonging  thereto,  shall 
be  delivered  to  the  absconding  debtor  or  to  the  person  or  per- 
sons in  whose  custody  the  same  were  found,  or  to  the  authorized 
agent  of  the  absconding  debtor,  and  thereupon  the  responsibility 
of  the  sheriff*  in  respect  thereto  shall  determine.     R.  S.  0.  1887, 
c.  66,  s.  28. 


SCHEDULE. 

BILL    OF   SALE   OF   A   DEBT. 

(Section  17.) 

In  consideration  of  the  sum  of  $  ,  the  receipt  whereof  I  do 

hereby  acknowledge  : 

I,  A.  B.,  Sheriff  of  the  County  of  ,  under  and  by  virtue 

of  an  order  of  attachment  dated  ,  issued  under  The  Act 

respecting  Absconding  Debtors,  against  the  real  and  personal  property, 
credits  and  effects  of  C.  -D.,  an  absconding  debtor,  and  under  and  by 
virtue  of  an  order  in  that  behalf,  hereby  sell  and  assign  to  E.  F.  all 
claim  by  the  said  absconding  debtor,  against  G.  H.,  of  (describing  the 
debtor),  with  evidences  of  debt  and  securities  thereto  appertaining  ;  but 
without  any  warranty  of  any  kind  or  nature  whatsoever. 

52  V.  c.  11,  Sched.  and  Con.  Rules,  1897,  No.  1,058. 
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NOTES. 

Resident-  The  word  "  resident  "  is  an  ambiguous  word  and  may  receive  dif- 
ferent meanings  according  to  the  Statute  in  which  it  is  found;  Re  Bowie,  ex 
parte  Breull  (1880)  16  Ch.  D.  484.  Ordinarily  residence  denotes  the  place 
where  an  individual  eats,  drinks  and  sleeps  or  where  his  family  or  his  servants 
eat,  drink  and  sleep  ;  R.  v.  North  Curry  (1825)  4  B  &  C  959  ;  R.  v.  Hammond 
(1852)  17  Q.B.  772  ;  Grogan  v.  London  &  M.  Ins.  Co.  (1886)  53  L.T.  761.  But 
a  man  may  reside  in  one  place  and  his  wife  and  family  in  another;  Cartwright 
v.  Hinds  (1883)  3  O.R.  384  ;  Wellington  v.  Whitchurch  (1863)  4  B.  &  S.  106. 
Where  a  man  worked  in  Quebec  but  his  wife  and  family  lived  across  the  river 
in  Ontario  where  he  often  came  to  see  them  he  was  said  to  have  a  sufficient 
residence  in  Ontario  to  make  him  subject  to  Division  Court  process;  Re  Ladowcer- 
&  Salter  (1876)  6  P.R.  305.  Where  a  man  has  no  permanent  residence  he 
"  dwells  "  at  the  place  where  he  maybe  temporarily  residing,  Alexander  v. 
Jones  (1866)  L.R.  1  Ex.  133.  But  if  the  residence  be  in  a  foreign  country  merely 
lodging  in  Ontario  for  a  temporary  purpose  will  be  insufficient  to  constitute  a 
person  a  resident  ;  Macdougall  v.  Paterson  (1851)  11  C.B.  755  ;  Marsh  v.  Con- 
quest (1864)  17  C.B.N.S.  418;  Taylor  v.  Nicholl  (1845)  1  U.  C.  R.  416. 

Foreigners  however  3^h^   CiOmPi   l'nto   tbft-  jnriarliAt.i'nn    n.nH    pontract    Hpbts  mqy 

acquire  a  sufficient  residence  to  make  their  property  n.t.haphfl,Klp!  ;  Ford  v. 
Lusher  (1834)  3  O.S.  428  ;  Higgins  v.  Brady  (1864)  10  U.C.L.J.  268  ;  Kerstn 
man  v.  McLellan  (1883)  10  P.R.  122.  A  man  may  have  two  permcnn  />' 
places  of  residence  ;  Butler  v.  Ablewhite  (1859)  6  C.B.N.S.  747  ;  Pilgrim  v. 
Knatchbull  (1865)  18  C.B.N.S.  798.  Compulsory  residence  within  the  juris- 
diction e.g.  in  prison  does  not  constitute  a  person  a  resident,  Fournier  v. 
Hogarth  (1892)  15  P.R.  72  ;  Dunston  v.  Paterson  (1858)  5  C.B.N.S.  267. 

Indebted.     The  debt  must  be  both  due  and  payable  before  the  action  is  com  - 


^  Kyle  v   Barnes  (1^83)10  P.R.  20.     An  order  cannot  be  yra.nfpd  \\-lTTj  • 
the  naiysp  of  Q^"n  io  W  nnligni^af^l  Ha.niRgpg.  f!1nnU  v    Alfclfl  1  1  &R\Z  ()  X    .'.(  U  • 


Clark  v.  Ashfield  (1837)  R.  &.  J.  Dig.  4194.     The  Crown  mav  proceed  on    a 
forfeited  recognizance,  R.  v.  Stewart  (1880)  8  P.R.  297. 

Departs  from  Ontario  with  Intent.     It   is  necessary   that   the 

the  order  is 


_  with  intent  to  defraud  his  creditors  or  the  plaintiff  or  to  avoid 

beiT\g  arrpstpid.  or  served  witu  pro_ceas.     11  the  creditor  lias  reasonable  grounds 
for  inferring  such  intent  the  order  will  not  be  set  aside  ;  Scott  v.  Mitchell  (1881  ) 


8  P.R.  518.  Departure  for  a  mere  temporary  purpose  is  insnffioJRnf,.  Shaw  v. 
McKenzie  (1881)  oS7u.K.  181.  A  departure  to  avoid  arrest  on  criminal  process 
is  sufficient,  R.  v.  Stewart  (1880)  8  P.R.  297-  Leaving  Ontario  permanently 

withnnt.  making  provision  for  pa.ymp.nt  of  his  clebtfi  would  t-onstifnJP  a.  man  a?i 

foaoondiny  debtor.  Coffey  v.  Scane  (1895)  22  A.  R.  269  ;  25  O.R.  22  ;  Ex  parte 
Osborne  (1813)  2  V.  &  B.  177.  See  also  the  cases  collected  in  notes  to  R.S.O. 
c.  80. 

Possessed  of  Property.     The  debtor  must  be  possessed  of  property  a.t  the- 

fjjpo  of  Hp.pfl.rt.ing,    HjJfg"is~    KraHy    MSKA\    1()     I  I  (  M  ,  J      9fi«";    Wab^fiplrl    v. 

Bruce  (1875)  5  P.R,  77  ;  Offay  v.  Offay  (1867)  26  U.C.R.  363. 
Not  Exempt  from  Seizure.     For  exemptions  see  R.S.O.  c.  77. 

Affidavits  for  Order  of  Attachment.  The  affidavits  for  the  attachment  should 
be  entitled  in  the  action  in  which  the  writ  has  issued,  C.R.  320.  The  debt 
shouldbe  as  certainlv  sworn  to  as  in  an  affidavit  for  an  order  for  arrest,  McKenzie 
v.  Russell  (1833)  3  6.S.  345.  See  as  to  proof  of  debt  notes  to  R.S.O.  c.  80. 

It  must  be  stated  distinctly  that  the  debtor  was  a  resident  of  Ontario  "lately 
doing  business  in  Ontario  "  is  insufficient,  Higgins  v.  Brady  (1864)  10  U.C.L.J. 
268  ;  but  the  residence  may  be  shown  by  any  of  the  affidavits  used  on  the 
application,  Wakefield  v.  Bruce  (1875)  5  P.R.  77. 

j      The  departure  with  intent   to   defraud,    leaving   property   must   be   stated' 
I  especially  and  it  is  wise  to  follow  the  words  of  the  statute. 

The  same  particularity  is  not  however  required  as  was  required  in  an  affi- 
davit to  hold  to  bail  when  no  order  of  a  Judge  was  required  nor  as  where  per- 
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sonal  liberty  is  involved,  Bank  of  Hamilton  v.  Baine  (2)  (1887)  12  P.R.  439, 
and  defects  in  the  affidavits  may  be  supplied  by  affidavits  filed  on  behalf  of  the 
defendant,  Hart  v.  Ruttan  (1874)23  C.P.  613  ;R.  v.  Stewart,  (1880)  8  P.R.  297. 

In  an  action  by  the  Crown  on  a  recognizance,  an  affidavit  by  the  Crown 
Attorney  is  with  the  affidavits  of  the  two  other  persons  sufficient.  R.  v, 
Stewart  (1880)  8  P.  R.  297. 

Where  the  plaintiff  is  a  corporation  the  creditor's  affidavit  may  be  made  by 
any  officer,  servant  or  agent ;  C.R.  519. 

Corroborating  Affidavits.  The_  persons  corroborating  the  departure  with 
intent  must  swear  they  have  (toocT reason  to  believe,  etc. — "has  reason  to 
believe"  would  be  insufficient  ;  Meyers  v.  Campbell  (1848)  1  Chamb.  R.  31. 
Where  they  reside  far  from  the  debtor's  residence  thev  should  state  the  grounds 
of  their  belief  ;  Bank  of  Upper  Canada  v.  Spafford  (1832)  2  O.S.  373. 

Form  of  Order.  When  a  writ  of  attachment  commenced  the  proceedings,  the 
Statute  required  that  it  should  contain  a  summons  to  the  debtor  to  put  in 
special  bail ;  R.S.O.  (1887)  c.  66,  s.  4,  and  an  ordinary  appearance  was  a  use- 
less proceeding,  Offay  v.  Offay  (1867)  26  U.C.R.  363  ;  R.  v.  Stewart  (1880)  8 
P.R.  297.  The  form  of  order  given  by  Holmested  &  Langton,  p.  1193  contains 
also  a  summons,  but  there  would  appear  to  be  no  authority  for  the  Judge  to 
do  more  than  order  the  attachment  and  appoint  the  time  for  putting  in  special 
bail.  The  defendant  is  summoned  by  the  ordinary  writ  which  precedes  the 
order  and  it  may  be  that  an  order  for  service  out  of  the  jurisdiction  should  be 
issued  ;  Fry  v.  Moore  (1889)  23  Q.B.U.  395  ;  Wilding  v.  Bean  (1891)  1  Q.B. 
100  ;  Jay  v.  Budd  (1898)  1  Q.B.  12.  If  the  order  is  refused  by  one  Judge 
applications  may  be  made  to  other  Judges  in  succession  either  upon  the  same 
or  further  material  ;  Bank  of  Hamilton  v.  Baine  (1887)  12  P.R.  439. 

Setting  aside  Order.  A  Local  Master  cannot  make  the  order  ;  Bank  of 
Hamilton  v.  Baine  (1888)  12  P.  R.  418.  A  Judge  of  a  County  Court  would  have  no 
power  in  a  High  Court  action  to  set  aside  his  own  order ;  Disher  v.  Disher  (1888) 
12  P.R.  518.  It  would  seem  that  an  order  for  attachment  is  notof  the  class  of  ex 
parte  orders  which  may  be  set  aside  under  C.R.  358.  See  Jury  v.  Jury  (1895)  16 
P.  R.  375.  The  order  may  however  be  set  aside  on  an  application  in  Chambers 
and  on  such  application  the  questions  of  residence,  departure,  intent  and  debt 
may  be  tried  ;  Howland  v.  Rowe  (1865)  25  U.C.R.  467  ;  Jackson  v.  Randall 
(1874)  6  P.R.  165  ;  24  C.P.  87  ;  Kyle  v.  Barnes  (1883)  10  P.R.  20.  See  this  juris- 
diction doubted  ;  Disher  v.  Disher  (1888)  12  P.R.  518.  On  setting  aside  the 
order  the  court  may  direct  that  no  action  be  brought  for  anything  done  there- 
under ;  Hart  v.  Ruttan  (1874)  23  C.P.  613. 

County  Courts.  For  the  jurisdiction  in  County  Courts  see  R.  S.  0.  c.  55, 
ante  p.  234. 

Effect  of  Order.  The  order  does  not  bind  the  goods  of  the  debtor  until 
actual  seizure  ;  Kingsmill  v.  Warrener  (1852)  13  U.C.R.  18;  Potter  v.  Carroll 
(1860)  9  C.P.  442  ;  nor  his  lands,  Robinson  v.  Bergin  (1883)  10  P.R.  127  ;  Doe 
d.  Crew  v.  Clarke  (1841)  R.  &  J.  Dig.  5. 

Attachment  of  Shares.  If  the  debtor  is  possessed  of  shares  in  any  associa- 
tion or  corporation  a  copy  of  the  order  should  be  served  upon  the  association 
or  corporation  with  a  notice  that  all  the  shares  which  the  debtor  has  in  the 
stock  thereof  are  attached.  See  R.S.O.  c.  77,  s.  11. 

Inventory.  The  inventory  should  describe  the  property  attached  so  that  it 
may  be  identified  with  reasonable  certainty  ;  Drake  on  attachment,  s.  208. 
No  appraisement  need  be  made  except  of  perishable  property.  The  inventory 
must  be  signed  by  the  Sheriff  and  two  freeholders  and  returned  to  the  Court 
with  the  order. 

Perishable  Property.  When  perishable  property  is  attached  it  must  be  ap- 
praised and  valued  on  oqthjpy  two  competent  persons.  No  sale  can  be  made 
thereof  unless"withTn  four  days  after  notice  of  the  seizure  the  plaintiff  give  a 
bond  executed  by  two  freeholders  for  double  the  appraised  value.  The  sale 
must_be  by  auction. 

Superseding  Division  Court  Attachment.  Prohibition  would,  if  necessary, 
be  granted  to  restrain  a  clerk  of  a  Division  Court  from  paying  out  moneys  paid 
into  court  on  garnishee  proceedings  against  the  debtor  ;  Re  Moore  v.  Wallace 
(1889)  13  P.R.  201. 

The  Bailiff  would  have  no  lien  upon  the  goods  attached  and  demanded  bv 
the  Sheriff  for  his  fees  ;  Sneary  v.  Abdy  (1876)  1  Ex.  D.  299  ;  Re  Ross  (1866) 
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3  P.R,  394 ;  and  the  right  (if  any)  of  the  Division  Court  plaintiff  to  priority 
for  the  costs  of  his  attachment  r.iid  the  Bailiffs  fees  thereunder  must  rest  either 
on  equitable  principles  or  on  s.  10  (3).  The  concluding  words  of  s.  7  would 
seem  to  limit  his  rights  to  a  ratable  dividend  only,  even  upon  the  costs,  but  in 
Darling  v.  Smith  (1884)  10  P.R.  360,  they  were  allowed  as  a  first  charge. 

Sale  of  Chattels.  The  costs  of  an  order  for  sale  of  the  goods  will  be  allowed 
as  a  first  charge  ;  Darling  v.  Smith  (1884)  10  P.R,  360. 

(Costs  of  First  Order.  Only  the  costs  of  obtaining  and  executing  the  first 
order  for  attachment  have  priority  over  other  claims  and  costs  ;  Hughes  v. 
Field  (1881)  9  P.R.  127  ;  Darling  v.  Smith  (1884)  10  P.R.  360. 

Attachment  of  Debts.  Notice  in  writing  must  be  given  by  the  Sheriff  to 
debtors  of  the  defendant  in  order  to  bind  the  debts  in' their  hands.  If  notice 
is  not  given  the  defendant  may  collect  the  same  by  action  in  his  own  name 
notwithstanding  the  order  for  attachment  ;  Slattery  v.  Turney  (1850)  7  U.C.R. 
578.  An  ass;gnment  of  the  debt  before  the  order  for  attachment  would  take 
priority  over  the  attachment;  Clarke  v.  Proudfoot  (1852)  9  U.C.R.  290. 
Hirsch  v.  Coates  (1856)  18  C.B.  757  ;  Ferguson  v.  Carman  (1866)  26  U.C.R.  26  ; 
Macaulay  v  .Rumball  (1860)  19  C.P.  284  ;  Davis  v.  Freethy  (1890)  24  Q.  B.  D. 
519  ;  Beaty  v.  Hackett  (1892)  14  P.R.  395. 

An  order  authorizing  the  Sheriff  to  sue  may  be  obtained  ex  parte ;  Cleaver  v. 
Fraser  (1857)  3  U.C.L.  J.  107. 

Where  a  third  party  has  goods  of  the  debtor  in  his  possession  an  order  may 
be  made  for  their  delivery  to  the  Sheriff;  Bunton  v.  Williams  (1894)  16  P.R.  43. 

Sale  of  Debts.  The  provision  for  the  sale  of  debts  was  first  introduced  in 
1889.  Under  an  execution  a  Sheriff  has  no  power  to  sell  debts. 

Distribution  of  proceeds.  In  Macfie  v.  Pearson  (1885)  8  O.R.  745  it  was  held 
that  plaintiffs,  on  certificates  under  the  Creditors  Relief  Act,  could  not  share 
in  the  money  realized  by  a  Sheriff  under  The  Absconding  Debtors  Act,  and 
that  it  was  necessary  for  them  to  obtain  judgment  and  execution  in  the  ordinary 
way.  In  the  revision  of  the  Statutes  in  1887  the  rights  of  such  creditors  was 
provided  for  and  it  jvvould  seem  that  the  proceeds  must  now  be  distributed 
ratably  among  all  creditors  who  have  claims  in  the  Sheriff's  hands  either  umk'i1 
executions  or  under  the  Creditor's  Relief  Act  except  that  persons  intheejn- 
ployment  of.thpi' Hnhf-.ov~n.re  (Mititled  to  priority  for  the  wages  or  salaryjlue 
tiVimr\_nnt  p.YCfipf]ir>or  t.Vivpp  mm-it^a  •  R.  Nil  n  156.  Division  Court  judgment 
creditors  should  serve  a  memorandum  upon  the  Sheriff  under  s.  14  of  The 
Creditors  Relief  Act,  R.  S.  0.  c.  78.  Proceedings  under  the  Creditors'  Relief 
Act  are  not  commenced  within  s.  18  until  the  affidavit  is  filed  or  served.  The 
mere  swearing  of  an  affidavit  within  6  months  by  a  creditor  will  not  be  a  suffi- 
cient commencement  of  proceedings  to  entitle  him  to  share  in  the  distribution  ; 
Bank  of  Hamilton  v.  Aitken  (1893)  20  A.R.  616. 

Contesting  Claims.  The  estate  of  the  absconding  debtor  being  available  for 
all  execution  creditors  the  proceedings  to  realize  and  distribute  are  analogous 
to  administration  proceedings  and  one  creditor  should  be  allowed  to  question 
the  amount  claimed  by  another  ;  Wills  v.  Carroll  (1883)  10  P.R.  142.  The 
only  summary  method  of  contesting  the  claim  of  another  creditor  is  under 
The  Creditors  Relief  Act,  R.S.O.  c.  78,  ss.  10  et  seq.  A  judgment  creditor 
whose  proceedings  were  commenced  too  late  to  entitle  him  to  share  in  the  dis- 
tribution may  be  a  "  creditor  i  iterested  "  in  contesting  the  claims  of  a  creditor 
entitled  to  share  therein  ; -Bank  of  Hamilton  v.  Aitken  (1893)20  A.R.  616. 
The  Master  in  Chambers  would  have  no  power  to  set  aside  a  judgment  against 
an  absconding  debtor  on  the  application  of  another  creditor  but  the  Divisional 
Court  could  do  so  ;  Wills  v.  Carroll  (1883)  10  P.R.  142. 
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CHAPTER  80. 

An  Act  respecting  Arrest  and  Imprisonment  for  Debt. 
s  c~ftq  C  ^7       ^8  amended  by  62   Viet.  c.  11. 


ARREST,  WHEN  MAY  BE  HAD,  ss.  1-7. 
WRITS  OF  Ca  £a. ,  s.  8. 
ORDERS    FOR  PAYMENT   OF  MONEY, 
s.  9. 

PERSON   HAVING  CARRIAGE  OF  JUDG- 
MENT TO  BE  DEEMED   PLAINTIFF, 

s.  10. 
DELAY  BEFORE  COMMITTAL  TO  GAOL, 

88.  11,  12. 

CUSTODY  OF  PERSONS  ARRESTED,  s.  13. 
GAOL  LIMITS,  s.  14. 


SECURITY   FROM  DEBTORS  IN  CIVIL 

CUSTODY,  ss.  15-25. 
EXAMINATION  OF  DEBTOR,  ss.  26,  27. 
EXECUTION    AGAINST    GOODS    AND 

LANDS,  s.  28. 

DISCHARGE  FROM  CUSTODY,  s.  29. 
PROVISION  IN  CASE  OF  SEPARATION  OF 

UNITED  COUNTIES,  ss.  30,  31. 
LIABILITY  OF  SHERIFF  FOR  ESCAPE, 

s.  32. 
DEBTORS  IN  CRIMINAL  CUSTODY,  s.  33. 


HER  MAJESTY,  by  and  with  the  advice   and  consent  of 
the  Legislative   Assembly  of   the  Province    of  Ontario, 
enacts  as  follows  :  — 


ARREST. 


1 .  In   case  a   party    or   plaintiff  being    a  creditor   of,   or  Defendant 
having  a  cause  of  action  against  a  person  liable  to  arrest,  bv  maJ  !>e  nel<* 

£  i  .          1I?  ,,  ,  ,,  ,.    «•*•*•  to  bail  on  affi- 

nt  hirp|c;elt  or  SOmP-  othftr  person  shews  to  the  satisiac-  davit  of  certain 


tion  of  a   Judge    of    the^.  High    Court,    or    to    the    Judge  facts  and  order 

of  a   County   Court,  thatr  such  party  or   plaintiff  has   cause  ° 

of  action  against  such  person  to  the  amount  of  $100  or  upwards 

or  that  he   has  sustained  damage  to  that  amount,  and^also 

by  affidavit  shews  such  facts  and  circumstances  as  satisfy  the 

Judge,  that  there  is  good  and  probable  cause  for  believing 

that  such  person,  unless  he  be  forthwith  apprehended,  is  about 

to  quit  Ontario  wjt.fr  int.ent,  t,o  rlpfra,"^  his  creditors  generally 


a, 


or  the  said  party  or  plaintiff  in  particular,  the  Judge  may 
order  that  the  person  against  whom  the  application  is 
made,  shall  be  arrested  and  held  to  bail  for  such  sum  as  the 
Judge  thinks  fit,  and  the  Judge  or  the  acting  Judge  of  the 
County  Court,  may  grant  an  order  for  arrest  where  process  is 
intended  to  be  sued  out  of  or  an  action  has  been  commenced 
in  the  High  Court,  as  well  as  in  his  own  Court.  R.  S.  O.  1887. 
c.  67,  s.  1.  Rules  1888,  No.  1045. 

£.  A  party  or   plaintiff  formerly  entitled  to  obtain  the  writ  Application  of 
of 'arrest  called  ne  exeat,  is  now  to  proceed  under  section  1  of  statute, 
this  Act.     R.  S.  0.  1887,  c.  67,  s.  3. 
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Arrest  re-  3.  No   order    to  arrest   and    hold  to    bail  shall  be    made 

noUess  than    ^or  a  cause  °f  action  less  than  SI 00,  but  such  order  may  be 
$100.  issued  when  the  cause  of  action  equals  or  exceeds  that  sum. 

R  S.  O.  1887,  c.  67,  s.  4. 

Privileged  4.  No  person  shall   be  subject  to  arrest  who,  by  reason  of 

persons  not  to  •    •T  11  •         •     i       i 

be  arrested  an7  privilege,  usage  or  otherwise,  is  by  law  exempt  therefrom. 
R  S.  0.  1887,  c.  67,  s.  5. 

Arrest  for  non  5.  Process  of  contempt  for  non-payment  of  any  sum  of 
money,  or  for  non-payment  of  any  costs,  charges  or  expenses, 
payable  by  a  judgment  or  order  of  the  High  Court  or  of 
a  Judge  thereof,  or  by  a  judgment  or  order  of  a  County 
Court  or  a  Judge  thereof,  is  abolished  ;  and  no  person  shall 
be  liable  to  arrest  for  non-payment  of  costs.  R  S.  O.  1887, 
c.  67,  s.  6. 


etc.,  abo- 
lished. 


,-  /f 


No  married 
woman  to  be 
arrested. 


6.  ffo   married  woman  shall  be  liable  to  arrest  p.itW 
mesne  or  final^rrncess.     R.  S.  0.  1887,  c.  67,  s.  7. 


Arrest  on  T.  No  person  shall  be  arrested  or  imprisoned  on  a  claim  or 

judgment  for  on  a  judgment  recovered  against  him  as  a  debtor  for  a  penalty 
a  penalty.  or  sum  of  money  in  the  nature  of  a  penalty  or  forfeiture, 

whether  the  claim  or  judgment  be  in  the  name  of  such  person. 

alone,  or  in  the  form  of  proceeding  known  as  qui  tarn,  etc. 

(notwithstanding  anything   to   the   contrary  in   any   statute 

providing  for  the  recovery  of  such  penalties  or  sums  by  action). 

except  in  cases  and  under  circumstances  where,  on  claims  or 

judgments  for    ordinary    debts,   parties   can   be   arrested    or 

imprisoned.    R  S.  0. 1887,  c.  67,  s.  8. 


I 


Where 
defendant 
held  to 
special  bail 
ca.  sa.  may 
issue. 


I 


When  to  ob- 
tain ca.  sa. 
affidavits 
necessary  and 
the  contents 
thereof. 


WRITS   OF   CAPIAS   AD   SATISFACIENDUM. 

8.  Where  the  defendant  has  been  held  to  special  bail  upon 
a  Judge's  order  made  under  this  Act,  it  shall  not  be  necessary 
to  obtain  another  order  before  suing  out  a  writ  of  capias  ad' 
satisfaciendum  or  to  file  any  further  affidavit  than  that  upon 
which  the  order  was  obtained  in  the  first  instance ;  but,  where 
the  defendant  has  not  been  so  held  to  special  bail ,  if  the  plaintiff 
in  the  action,  by  the  affidavit  of  himself  or  some  other  person 
shews  to  the  satisfaction  of  a  Judge  of  the  High  Court,  or 
where  the  case  is  in  a  County  Court,  to  the  Judge  or 
acting  Judge  of  such  Court/ that  he  has  recovered  judg- 
ment against  the  defendant  for  the  sum  of  $100  or  upwards, 
exclusive  of  costs,  andlalso  by  affidavit  shews  such  facts 
and  circumstances  as  satisfy  the  Judge  that  there  is  good 
and  probable  cause  for  believing  either  that  the  defendant, 
unless  he  be  forthwith  apprehended,  is  about  to  quit  Ontario 
with  intent  to  defraud  his  creditors  generally  or  the  plaintiff 
in  particular,  or  that  the  defendant  has  parted  with  his  pro- 
perty or  made  some  secret  or  fraudulent  conveyance  thereof  in 
order  to  prevent  its  being  taken  in  execution,  the  Judge  may- 
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•order   that  a  writ  of   capias  ad  satisfaciendum  be  issued. 
R.  S.  O.  1887,  c.  67,  &  9. 

0.  Every    order    of   the    High   Court,   and    of  a   County  Orders 
'Court,  directing  payment  of    money  or  of    costs,  charges  or  money  ^be0 
-expenses,  shall,  so  far    as    it    relates    tp   such  money,  costs,  deemed  judg- 
•charges,  or  expenses,  be  deemed  a  judgment,  and  the  person  ° 
to  receive  payment  a  creditor,  and  the  person  to  make  pay- 
ment a  debtor,  within  the  meaning  of  this  Act ;  and  the  said 
persons  shall  respectively  have  the  same  remedies,  and  the 
Courts  and  Judges  and  the   officers  of  justice  shall  in  such 
cases  have  the  same  powers  and  duties,  as  in  corresponding 
cases  under  this  Act.     R.  S.  O.  1887,  c.  67,  s.  10. 

10.  In  case  a  judgment  or  order  of  the  High  Court  directs  Person  having 
the   payment  of  money  into  Court,  or  to  the  credit  of  any  fud^m^ntUtc! 
cause,  or  otherwise  than  to  any  person,  the  person  having  the  to  be  deemed  ' 
carriage  of  the  judgment  or  order,  so  far  as  relates  to  the  pay- the  Plamtlff- 
ment,  shall  be  deemed  the  person  to  receive  payment  or  the  Jf 
plaintiff  (as  the  case  may  be)  within  the  meaning  of  this  Act. 
R.  S.  0.  1887,  c.  67,  s.  11. 


DELAY  BEFORE  COMMITTAL  TO  GAOL. 

1 1 .  The  Act   of  the  Imperial    Parliament,   passed   in   the  32  &eo.  n- c- 
32nd  year  of  the  Reign  of  His  late  Majesty  King  George  the.  not  tobe'L 
Second,  chaptered  28,   and   intituled  "An  Act   for  Relief   of  force  in 
"Debtors  with  respect  to  the  Imprisonment  of  their  Persons 
"and  to  oblige  Debtors  who  shall  continue  in  execution  in 
"  Prison  beyond  a  certain  length  of  time,  and  for  sums  not  ex- 
"  -ceeding  what  are  mentioned  in  the  Act,  to  make  discovery  of 
"  and  deliver  upon  oath  their  estates  for  their  creditors'  benefit," 
is  r^pf.  nor  is  any  part  thereof,  in  force  in  this  Province.     55  V. 
<e.  15,  s.  1. 


The  sheriff  at  the  request  of  a  person  arrested  under  Sheriff  to 
•civil  process  shall  grant  to  such  person  a  delay  of  twenty-four  ^° 
hours  after  his  arrest  before  committing  him  to  gaol,  and  shall  hours  delay 
take  such  person  for  the  said  twenty-four  hours  to  some  safe  ^t 
and  convenient  house  in  his  shrievalty  ;  provided  such  person  to  gaol. 
prepays  to  the  sheriff  a  sum  of  .money  sufficient  to  cover  the 
sheriff's  reasonable  fees  and  expenses  incident,  to  t.V|o  H^lay 
55  V.  c.  15,  s.  2. 

CUSTODY  OF  PERSONS  ARRESTED. 

1 3.  A   person   arrested   and   committed    to    gaol    in   any  Person  arrest- 
other  county  than  that   in  which  he   resided   or   carried   on  county 'may8 
business   at  the   time,   shall    be    entitled   to   be    transferred  be  transferred 
to   the  gaol  of    his   own   county,  on   prepaying  the  expense  ing\he°costay 
of  his  removal ;  and  the  sheriff  in  whose  county  he  was  arrested 
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may,  if  he  is  satisfied  of  the  facts,  transfer  him  accordingly  ; 
but  if  the  sheriff  declines  to  act  without  an  order  of  the  Court 
or  a  Judge,  such  an  order  shall  be  made  on  the  application  of 
the  prisoner,  and  notice  to  the  opposite  party.  K  S.  0.  1887, 
c.  67,  s.  12. 


GAOL   LIMITS. 


Gaol  limits.  1 4.  The  limits  of  every  county  for  judicial  purposes  shall 
be  the  limits  of  the  gaol  of  the  county.  R  S.  0.  1887,  c.  67, 
s.  13. 


SECURITY   FROM   DEBTORS   IN   CIVIL  CUSTODY. 

\ 

Sheriff  may  ^  «*•  The  sheriff  of  a  county  may  take  from  a  debtor  con- 
take  security  fined  in  the  gaol  thereof,  in  execution  or  upon  mesne  process,  a 
in°custodv>rS  b°nd  with  not  less  than  two  nor  more  than  four  sufficient  sureties, 
to  be  jointly  and  severally  bound  in  a  penalty  of  double  the 
amount  for  which  the  debtor  is  so  confined,  conditioned,  that 
the  debtor  will  observe  and  obey  all  notices,  or  orders 
of  Court  touching  or  concerning  the  debtor,  or  his  appear- 
ing to  be  examined  viva  voce,  or  his  returning  and  being 
remanded  into  close  custody,  and  that  upon  reasonable  notice 
to  them  or  any  of  them,  requiring  them  so  to  do,  they  will 
produce  the  debtor  to  the  sheriff,  and  also  that  the  debtor 
will  within  thirty  days,  cause  the  bond,  or  the  bond  that 
may  be  substituted  for  the  same,  according  to  the  provisions 
hereinafter  contained,  to  be  allowed  by  the  Judge  of  the  County 
Court  of  the  County  wherein  the  debtor  is  confined,  and  the 
allowance  to  be  endorsed  thereon  by  the  Judge :  and  for 
this  purpose  the  sheriff  shall,  upon  reasonable  notice  given 
by  the  debtor,  cause  such  first  mentioned  bond  to  be  produced 
before  the  Judge.  R.  S.  0.  1887,  c.  67,  s.  14. 


Surety  to 
make  affi- 
davit, etc. 


1 0.  The  sheriff  may  also  require  each  surety,  where  there 
are  only  two,  to  make  oath  in  writing,  to  be  annexed  to  the 
bond,  that  he  is  a  freeholder  or  householder  in  some  part  of 
Ontario  (stating  where),  and  is  worth  the  sum  for  which  the 
debtor  is  in  custody  (naming  it)  and  $200  more,  over  and 
above  what  will  pay  all  his  debts  ;  or  where  there  are  more 
than  two  sureties,  then  he  may  require  each  surety  to  make 
oath  as  aforesaid,  that  he  is  a  freeholder  or  householder  as 
aforesaid,  and  is  worth  one-half  the  sum  for  which  the  debtor 
is  in  custody  (naming  it),  and  $200  more,  over  and  above  what 
will  pay  all  his  debts.  R.  S.  0.  1887,  c.  67,  s.  15. 

On  receipt  of       1  ?•  Upon  receipt  of  the  bond,  accompanied  by  an  affidavit 

bond,  Sheriff    of  a  subscribing  witness  of  the  due  execution  thereof,  and  by 

SoftTgo^t  the  sureties'  affidavits  of  sufficiency,  if  required  by  the  sheriff, 

large.  the  sheriff  may  permit  and  allow  the  debtor  to  go  out  of  close 

custody   in   gaol ;  and  so  long  as    the  debtor  in  all  respects 

observes  the  conditions  of  the  bond,  the  sheriff  shall  not  be 
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liable  to  the  party  at  whose  suit  the  debtor  is  confined  in  any 
action  for  the  escape  of  the  debtor  from  gaol.  R.  S.  O.  1887, 
c.  67,  s.  16. 

1  8.  The  debtor  may  apply  for  the  allowance  of  the  bond  Application 
upon  four  clear  days'  notice  in  writing  to  the  plaintiff  or  his  0Tbond  to  be 
solicitor,  who  at  the  time  of  the  application  may  object  to  the  made  on 
sufficiency  of  the  sureties;  and  if  the  Judge  refuses  allowance  of  n    Ion'  etc' 
the  bond,  then  the  debtor  may  cause  another  bond,  made  to  the 
sheriff  in  the  same  terms  and  under  the  same  conditions,  to 
be  executed  without  further  application  to  the  sheriff,  and  may 
apply  in  like  manner  and  upon  like  notice  for  the  allowance 
thereof  ;  and  the  bond,  if  allowed  and  indorsed  as  aforesaid, 
shall  be  substituted  for  and  have  the  like  effect  in  all  respects, 
as  the  bond  so  first  given  to  the  sheriff  as  aforesaid  would  have 
had  upon  the  allowance  thereof,  and  the  like  remedies  shall  be 
had  thereon,  and  the  first  given  bond  shall  thereupon  become 
void.     R.  S.  O.  1887,  c.  67,  s.  17. 


.  Upon  the  allowance  being  so  indorsed,  the  sheriff  shall  When  bond 
be  discharged  from    all    responsibility  respecting  the  debtor,  jSov^ftr 
unless  the  debtor  is  again  committed  to  the  close  custody  of  charged  from 
the  sheriff  in  due  form  of  law.     R.  S.  O.  1887,  c.  67,  s.  18.          responsibility. 


ca.  sa. 


£O.  Persons  who  give  bail  under  a  writ  of  capias  ad  Conditions  of 
satisfaciendum  shall  not  be  bound  to  remain  within  the  gaol  bail-bond 
limits,  but  may  depart  therefrom  at  their  discretion  ;  and  when 
a  person  desires  to  give  bail  under  such  a  writ,  the  condition 
of  the  bond  to  the  sheriff  shall  provide  that  the  person  arrested 
shall  observe  and  obey  all  notices,  orders  and  rules  of  the  Court 
concerning  the  debtor  or  person  ordered  to  pay,  or  his  appearing 
to  be  examined  viva  voce  or  otherwise,  or  his  returning  and  being 
remanded  into  close  custody  ;  and  the  party  or  his  bail  shall  not 
be  entitled  to  claim  longer  time  for  so  observing  or  obeying 
than  he  would  have  been  entitled  to  if  the  party  had  been  on 
the  limits  according  to  the  practice  before  the  4th  day  of  May, 
1859,  but  the  Court  may  grant  further  time  if  of  opinion  that 
the  same  may  be  done  without  substantial  injury  to  the 
interests  of  the  party  to  receive  the  money.  R.  S.  0.  1887, 
c.  67,  s.  19. 


.  In  lieu  of  giving  bail  to  a  sheriff,  a   person   arrested  Deposit  in 
either  on    execution   or   mesne   process,   or    any   person    on  lieu  of  baj  on 
his   behalf   may   deposit   with    the    sheriff  the   amount   for  civffpro^ess. 
which    he     is     arrested,    and     where     the    person    is    held 
under    an    order    for    arrest    the    further    sum   of  $40,  and 
the   said   money   shall   stand   as  a  security  in  place  of  and 
for  the  purposes  of  the  bond  provided  for  by  sections  15  and 
20  of  this  Act,  or  of  the  security  provided  for  by  the  Rules  of 
Court  (as  the  case  may  be),  and  the  said  money  shall  for  the 
purposes  aforesaid  be  subject  to  the  order  of  a  Judge  of  the 
Court  from  which  the  process  issued,  as  the  case  may  require, 
but  such   deposit  shall  be  repayable  to   the  party  depositing 


272  Sec.  26.        ARREST  AND  IMPRISONMENT  FOR  DEBT.      Chap.  80. 

the  same  upon  the  sheriff  being  furnished  with  a  certificate  of 
the  Judge  or  officer  who  allows  the  same,  that  the  bond  pro- 
vided for  by  sections  15  or  20  or  the  bond  or  other  security 
provided  for  by  the  Rules  of  Court  (as  the  case  may  be)  has 
been  perfected  and  allowed.  55  V.  c.  15,  s.  3  ;  56  V.  c.  5,  8. 13. 
62  V.  c.  11,  s.  7. 

If  the  sureties      33.  In  case  the  sheriff  has  good  reason  to  apprehend  that 
become  msuffi-  anv  surety  has  after  entering  into  the  bond,  become  insufficient 

cient,  Sheriff          J  J 

may  re-take     to  pay  the  amount  sworn  to,  the  sheriff  may  again  arrest  the 
the  debtor.       debtor,  and  detain  him  in  close  custody.     R  S.  O.  1887,  c.  67, 
s.  20. 

The  sureties  33.  The  sureties  of  the  debtor  may  set  up  the  arrest  and 
such  arrest,  detention  as  a  defence  to  any  action  brought  against  them 
upon  the  bond  entered  into  by  them,  and  the  defence  if  sus- 
tained in  proof  shall  wholly  discharge  them  ;  and  the  debtor 
may  again  be  allowed  to  go  at  large,  on  giving  to  the  sheriff  a 
new  bond  with  sureties  as  aforesaid.  R.  S.  O.  1887,  c.  67,  s.  21. 

Bond  may  be  34.  Upon  breach  of  the  condition  of  any  such  bond,  the  party 
assigned.  af.  wjlose  sujt  fcne  debtor  is  confined  may  require  the  sheriff  to 
assign  the  same  to  him,  and  the  assignment  shall  be  made  in 
writing,  under  the  seal  of  the  sheriff  and  attested  by  at  least 
one  witness,  and  the  assignee  of  the  sheriff'  or  the  executors 
or  administrators  of  the  assignee  may  maintain  an  action  in 
his  or  their  own  names  upon  the  bond,  which  action  the  sheriff 
shall  have  no  power  to  release  ;  but  upon  executing  an  assign- 
ment as  aforesaid,  the  sheriff  shall  be  thenceforth  discharged 
from  all  liability  on  account  of  the  debtor  or  his  safe  custody 
R.  S.  O.  1887,  c.  67,  s.  22. 

Sureties  may  35.  The  sureties  of  any  debtor  may  surrender  him  into 
surrender  deb-  the  custody  of  the  sheriff  at  the  gaol,  and  the  sheriff,  his 
deputy  or  gaoler  shall  there  receive  the  debtor  into  custody, 
and  the  sureties  may  set  up  the  surrender  or  offer  to  sur- 
render and  the  refusal  of  the  sheriff,  his  deputy  or  gaoler  to 
receive  the  debtor  into  custody  at  the  gaol,  as  a  defence  to  any 
action  brought  on  the  bond  for  a  breach  of  the  condition  hap- 
pening after  the  surrender  or  tender  and  refusal,  and  the 
defence  if  sustained  in  proof,  shall  discharge  them ;  but  the 
debtor  may  again  be  allowed  to  go  at  large,  on  giving  to  the 
sheriff  a  new  bond,  with  sureties  as  aforesaid.  R.  S.  O.  1887, 
c.  67,  s.  23. 

Debtor  on  36.  The  party  at  whose  suit  any  debtor  has  been  confined 

^examined.  mav>  at  anv  ^me  while  the  debtor  is  at  large  upon  bail,  apply 
to  the  Court  or  Judge  for  an  order  for  the  examination  of  the 
Rev.  Stat.  debtor,  in  the  manner  provided  in  The  Act  respecting  the  Relief 
of  Indigent  Debtors,  and  in  case  the  debtor  neglects  or  omits 
to  submit  himself  to  be  examined  pursuant  to  the  order,  or 
refuses  to  make  full  answer  in  respect  to  the  matters  touch- 
ing which  he  is  examined,  to  the  satisfaction  of  the  Court 
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or    Judge,    the    Court    or    a   Judge   may  order   the   debtor  Or  be  re-com- 
to  be  committed  to  close  custody,    and   the   sheriff,  on  due  mitted- 
notice   of    the  order,  shall   forthwith  take    the    debtor    and 
commit  him  to  close  custody  until  he  obtains  an  order  of  the 
Court  or  a  Judge  for  again  allowing  him  to  go  out  of  close 
custody,  on  giving  the  necessary  bond  as  aforesaid,  or  until  he 
is  otherwise  discharged  by  due  course  of  law.     R.  S.  O.  1887, 
c.  67,  s.  24. 


A  new   order   may   be   granted  on  the  debtor  shew-  On  answering 
ing  that  he  has  submitted  himself  to  be  examined  and  made  fJain^iiowed6 
full  answer  as  aforesaid,  and  has  thereafter  given  to  the  plain-  to  go  at  large. 
tiff  or  his  solicitor  ten  days'  notice  of  his  intention  to  apply. 
R.  S.  0.  1887,  c.  67,  s.  25. 

88.  The  party  at  whose  suit  a  debtor  has  been  confined  Plaintiff  may 

i  i  • 

in  execution  may,  wherever    the  debtor  has  been  admitted  to  aglhSt^ro-101 
bail,  sue  out  writs  against  his  goods  and  lands,  notwithstanding  perty  of  debtor 
that  the  debtor  has  been  charged  in  execution  ;  and  the  writ  on  bail* 
shall  not  be  stayed,  but  shall  be  proceeded  with  until  executed, 
although  the  debtor  be  re-committed  to  close  custody.    R.  S.  0. 
1887,  c.  67,  s.  26. 

DISCHARGE   FROM   CUSTODY. 

£9.  A  person  arrested  under  a  writ  of  capias  ad  satisfacien-  Discharge  of 
dum  or  under  an  order  of  attachment,  though  he  is  not  confined  n'oVin  close°r 
to  close  custody  but  has  given   bail  may  apply  for  and  obtain  custody. 
his  discharge  in   the  same  manner  and  subject  to  the  same 
terms  and  conditions  as  nearly  as  may   be  as  an  execution 
debtor  who  is  confined  to  close  custody.     R.  S.  0.  1887,  c.  67, 
s.  27. 


SEPARATION   OF   UNITED   COUNTIES. 

30.  A   person   arrested   or   held   to    bail  before   the  sep-  Proceedings 

, .  <?••«•  •  j.  i    v    T_I      j.     -L     under  bailable 

aration   01  a  junior  trom  a  senior  county,  and  liable  to  be  process  in  cases 
imprisoned,  shall  be  so  imprisoned  in  the  gaol  of  the  county  of  dissolution 
in  which  he  was  arrested ;  and  all  proceedings  in  the  action  Counties.*1 
in   which   a   person    was    so    arrested    or    held  to  bail,  and 
all  proceedings  after   judgment    founded    on  the    arrest   or 
holding  to  bail,  shall  be  carried  on  as  if  the  arrest  or  hold- 
ing  to   bail   had   taken  place  in   such  county  as  a   separate 
county  ;  and  in  case  the  proceedings  are  to  be  had  in  the  junior 
county,  all  the  records  and  papers  relative  to  the  case  shall  be 
transmitted  to  the  proper  officer  of  the  junior  county.     R.  S.  0. 
1887,  c.  67,  s.  28. 

31.  In  case  a  debtor  or  other  person  is  admitted  to  bail  Gaol  for  debtor 
in  a  union  of  counties,  and  the  union   is  afterwards  dissolved,  Counties™dis- 
or  one  or  more  counties  are  separated  therefrom,  and  in  case  solved. 

s. 
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such  person  after  the  dissolution  of  the  union  is  surren- 
dered or  ordered  to  be  committed  to  close  custody,  he  shall 
be  surrendered  or  committed  to  the  sheriff  of  the  county  in 
which  he  is  arrested,  and  be  imprisoned  in  the  gaol  thereof. 
RS.0.  1887,  c.  67,s.29. 

LIABILITY   OF   SHERIFF    FOR   ESCAPE. 


Sheriff  only  to 


sus- 


tained. 


If  a  debtor  in  execution  escapes  out  of  legal  cus- 
*ody,  the  sheriff,  bailiff,  or  other  person  having  the  custody  of 
the  debtor,  shall  be  liable  only  to  an  action  for  damages 
sustained  by  the  person  or  persons  at  whose  suit  the  debtor 
was  taken  or  imprisoned,  and  shall  not  be  liable  to  any  other 
action  in  consequence  of  the  escape.  R.  S.  0.  1887,  c.  67,  s.  30. 

DEBTORS  IN  CRIMINAL  CUSTODY. 


This  Act  not  33.  None  of  the  foregoing  pro  visions  relative  to  the  discharge 
debtorThicus  fr°m  custody  or  admission  to  bail  shall  extend  or  be  applicable 
tody  on  crim-  to  debtors  who  are  at  the  same  time  in  custody  upon  any 
inai  charges.  criminal  charge.  R.  S.  0.  1887,  c.  67,  s.  31. 
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NOTES. 


Ca.  re.  An  order  for  arrest  before  judgment  is  equivalent  to  the  old  Writ  of 
capias  ad  respondendem. 

Cause  of  Action  lor  $100.  The  facts  from  which  a  cause  of  action  appears 
should  be  shown,  e.  g.,  where  the  action  is  on  a  negotiable  instrument  it 
should  be  shown  that  it  is  overdue  before  action;  Clarke  v.  Clarke  (1842) 

1  U.C.R.  395  ;  Ross  v.  Hurd  (1853)  1  P.R.  158  ;  and  still  unpaid  ;  Pawson  v. 
Hall  (1853)  1  P.R.  294  ;  and  it  should  appear  reasonably  therefrom  either  that 
the  notes  were  payable  to  the  plaintiff  or  that  he  is  the  lawful  holder  thereof  ; 
Jones  v.  Gress  (1866)  25  U.C.R.  594  ;  where  the  action  is  on  a  money  bond  it 
should  show  to  whom  the  bond  was  made  ;  Case  v.  McVeigh  (1840)  R.  &  J. 
Dig.  194,  and  if  on  another  sealed  instrument  upon  the  nature  thereof ;  Clarke  v. 
Clarke  (1857)  3  U.  C.  L.  J.  149  ;  when  it  is  for  work  and  labor,  it  should  be 
shown  that  it  was  done  at  defendants  request ;  Hall  v.  Brush  (1840)  R.  &  J. 
Dig.  194,  and  if  for  goods  that  they  were  sold  and  delivered  to  the  defendant  or 
on  his  request ;   McDonnell  v.    Kelly   (1848)  4  U.  C.  R.   394  ;    Handley    v. 
Franchi  (1866)  L.  R.  2  Ex.  34  ;  Diamond  v.  Cartwright  (1872)  22  C.  P.  494  ; 
if  more   than   one  claim    is   sued  upon,    each    should   be   properly   stated  ; 
McKenzie  v.  Reid  (1842)  1  U.C.R.    396;  Barry  v.  Eccles  (1846)  2  U.  C.  R. 
383.     In  short,  enough  must  be  shown  on  the  face  of  the  affidavit  to  afford 
ground  for  an  indictment  for   perjury  ;    Handley  v.   Franchi  (1866)  L.    R. 

2  Ex.  34.     For  examples  of   sufficient  affidavits   as  to  debt   see   Ellerby  v. 
Walton   (1857)   2  P.  R.  147  followed  in  Scott  v.  Mitchell  (1881)  8  P.  R.  518  ; 
Mclntyre  v.  Brown  (1858)  4  U.  C.  L.  J.  85  ;  Ingraham  v.  Cunningham  (1830) 
Draper  109. 

Good  and  Probable  Cause.  The  facts  and  circumstances  justifying  the  infer- 
ence that  the  defendant  unless  forthwith  apprehended  is  about  to  quit  Ontario 
with  intent  to  defraud  must  be  set  out  ;  Demill  v.  Easterbrook  (1864)  10 
U.C.L.J.  246.  The  Judge  must  be  satisfied  that  the  defendant  intends  to 
leave  forthwith;  Bowers  v.  Flower  (1859)  3  P.  R.  62.  If  the  circumstances 
warrant  a  reasonable  man  in  the  plaintiffs  position  drawing  the  necessary 
inferences  the  order  will  stand  ;  Scott  v.  Mitchell  (1881)  8  P.  R.  518.  Where 
the  plaintiff  bases  his  belief  on  the  information  of  others  their  names  should  be 
given,  seeC.  R.  518;  Gilbert  v.  Stiles  (1889)  13  P.  R.  121,  but  if  other  affi- 
davits are  filed  stating  facts  which  would  justify  the  belief,  the  defect  will  be 
cured  ;  Watson  v.  Charlton  (1876)  40  U.C.R.  142. 

Intent  to  Defraud.  Merely  leaving  for  a  temporary  purpose  is  insufficient  ; 
Shaw  v.  McKenzie  (1881)  6  S.C.R.  181.  If  the  debtor,  a  resident,  is  about  to 
withdraw  permanently  from  the  jurisdiction,  that  unexplained  by  him  is  quite 
sufficient  to  warrant  his  arrest,  the  inference  drawn  and  justly  drawn  being, 
that  in  so  departing,  and  withdrawing  his  person  from  the  jurisdiction,  there 
is  intent  to  defraud.  If  he  can  on  motion  for  his  discharge  show  that  he  had 
no  such  intent,  it  is  open  for  him  to  do  so,  but  the  intent  will  not  be  rebutted 
merely  by  the  explanation  that  the  debtor  is  going  away  in  order  to  better  his 
condition,  or  that  his  intention  to  depart  is  open  and  notorious  ;  Coffey  v. 
Scane  (1895)  22  A.R.  269  ;  25  O.R.  22  ;  Robertson  v.  Coulton  (1881)  9  P.R.  16  ; 
McVeain  v.  Ridler  (1897)  17  P.  R.  353,  but  see  Tooth  v.  Frederick  (1891)  14 
P.R.  287;  Scane  v.  Coffey  (1892)  15  P.  R.  112;  Rogers  v.  Knowles  (1891)  14 
P.  R.  290  n.  which  must  now  be  treated  as  over-ruled,  see  17  P.  R.  353. 

Where  a  defendant  although  he  made  an  affidavit,  made  no  reference  to  his 
financial  condition  he  was  refused  his  discharge  ;  Vansickle  v.  Boyd  (1892)  14 
P.  R.  469. 

Foreigners.  A  foreigner  who  contracts  a  debt  in  a  foreign  country,  and 
comes  to  Ontario  for  a  temporary  purpose  is  not  liable  to  arrest  on  leav- 
ing this  province  to  return  to  his  own  country  ;  Frear  v.  Ferguson  (1851) 
2  C.  L.  Chamb.  144  ;  Smith  v.  Smith  (1883)  9  P.R.  511.  Ex  parte  Gutierrez 
(1879)  11  Ch.  D.  298  ;  Rice  v.  Fletcher  (1889)  13  P.  R  46  ;  McPhaden  v.  Bacon 
(1873)  9  U.  C.  L.  J.  N.  S.  226;  Elgie  v.  Butt  (1899)  19  C.  L.  J.  59.  But 
where  a  foreigner  fraudently  absconds  from  his  own  country,  and  the  creditor 
follows  him,  and  finds  that  he  intends  to  leave  Ontario,  not  to  return  to  his 
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own  country,  but  to  go  to  some  other  country,  the  order  will  be  made  for  his 
arrest  ;  Brett  v.  Smith  (1855)  1  P.  R.  309  ;  Butler  v.  Rosenfeldt  (1879)  8  P.  R. 
175  ;  Meyer  Rubber  Co.  v.  Rich  (1891),  and  if  he  has  become  a  resident  of 
Ontario,  even  though  his  intention  is  to  return  to  the  country  where  he  has 
his  legal  domicile  he  will  not  be  discharged  ;  Romberg  v.  Steenbock  (1854)  1 
P.  R.  200  ;  Blurnenthal  v.  Solomon  (1856)  2  P.  R.  51  ;  Palmer  v.  Rogers  (1860) 
6  U.  C.  L.  J.  188. 

Where  a  defendant  went  to  Chicago  in  1866  owing  debts  contracted  in 
Ontario  and  returned  in  1877  for  a  temporary  purpose  he  was  discharged  from 
arrest ;  Clements  v.  Kirby  (1877)  7  P.  R.  103,  and  this  decision  is  said  not  to 
be  inconsistent  with  the  subsequent  case  of  Kersterman  v.  McLellan  (1883)  10 
P.  R.  122.  Where  the  defendant  left  Ontario  in  1882  owing  debts  and,  having 
in  the  meantime  acquired  a  residence  and  domicile  in  Michigan,  returned  to 
Ontario  for  a  temporary  purpose  in  1883,  his  intent  to  return  to  Michigan  was 
considered  to  be  with  intent  to  defraud,  see  per  Osier  J.  A. ,  Erickson  v.  Brand 
(1888)  14  A.  R.  614,  at  p.  653.  Where  a  defendant  left  Ontario  to  better  his 
condition  taking  no  assets  with  him  and  returned  upon  a  temporary  visit  to 
attend  his  mother's  funeral  he  was  held  to  be  liable  to  arrest  ;  McVeain  v. 
Ridler  (1897)  17  P.R.  353. 

Setting  Aside  Order.  If  the  material  on  which  the  order  is  granted  is  irreg- 
ular or  insufficient  it  may  be  appealed  Irom  as  any  other  order  of  a  Judge  may 
be  appealed  from,  but  if  regularly  obtained,  that  is  on  materials  technically 
sufficient,  it  cannot  (save  in  very  rare  and  exceptional  cases)  be  set  aside  on 
the  merits,  per  Osier  J.A.,  Erickson  v.  Brand  (1888)  14  A.R.  614  at  p.  649. 
On  an  application  to  set  aside  an  order  as  distinguished  from  a  motion  to  dis- 
charge the  defendant  from  custody,  no  new  material  can  be  used  ;  Darner  v. 
Busby  (1871)  5  P.R.  356  ;  Gilbert  v.  Stiles  (1889)  13  P.R.  121  ;  Scane  v.  Coffey 
(1892)  15  P.  R.I  12.  The  order  is  not  an  ex  parte  order  within  C.R.  358,  and  a 
Judge  has  no  authority  to  set  aside  his  own  order,  Jury  v.  Jury  (1895)  16  P.R. 
375;  McNabb  v.  Oppenheimer  (1885)  11  P.R.  214,  see  also  Gossling  v.  Mc- 
Bride  (1897)  17  P.R.  585. 

Ji  Ne  Exeat.     The  writ  of  ne  exeat  pro  rind  a  is  a  high  prerogative  writ  origin- 

*  ally  applicable  to  purposes  of  state  but  afterwards  extended  to  private  trans- 
actions. It  was  confined  to  cases  of  equitable  bail  ;  Dick  v.  Swinton  (1813)  1 
Ves.  &  B.  373  ;  Jackson  v.  Petrie  (1804)  10  Ves.  164  ;  7  P.R.  368  ;  White- 
house  v.  Partridge  (1818)  3  Swanst  377  ;  19  R.R.  216. 

It  would  not  be  granted  to  a  plaintiff  residing  in  a  foreign  country  ;  Smith  v. 
Nethersole  (1831)  2  Russ.  &  M.  450,  but  was  granted  against  a  foreigner  in 
England  only  for  a  temporary  purpose  ;  Flack  v.  Holm  (1820)  1  J.  &  W.  405;  21 
R.  R.  202  sed  quaere. 

The  writ  was  formerly  issued  in  actions  of  account ;  Hannay  v.  McEntire 
(1805)  11  Ves.  55  ;  Flack  v.  Holm  (1820)  1  J.  &  W.  405,  21  R.R.  202  ;  against 
trustees,  Taylor  v.  Leitch  (1765)  1  Dick.  380  ;  Howkins  v.  Howkins  (1860)  1 
Dr.  &  Sm.  75;  against  executors,  Pannell  v.  Taylor  (1823)  T.  &  R.  100; 
against  a  husband  for  alimony,  Harn  v.  Harn  (1858)4  U.C.L.J.  261  ;  Richard- 
son v.  Richardson  (1880)  8  P.R.  274,  against  a  person  who  had  induced  the 
plaintiff  by  fraud  to  lend  money  on  a  mortgage  of  land  to  which  he  knew  the 
mortgagor  had  no  title  ;  Hunter  v.  Mount  joy  (1858)  6  Gr.  433. 

Privilege  from  Arrest.     The  following  persons  are  privileged  from  arrest. 

Members  of  Legislature,  during  and  for  20  days  before  and  20  days 
after  each  session  ;  R.S.O.  c.  12,  s.  50.  Members  of  Parliament  during 
and  40  days  before  and  after  each  session  ;  R.S.C.  c.  11,  s.  3.  Wadsworth 
v.  Boulton(1851)  2  C.L.  Chamb.  76;  Goudy  v.  Duncombe  (1847)  1  Ex.  430, 
and  an  order  for  arrest  against  a  member  is  irregular  although  not  intended 
to  be  put  in  execution  till  the  privilege  expires  ;  Cassidy  v.  Stuart  (1841)  2  M. 
&  G.  437. 

Perhaps  a  consul,  Clarke  v.  Cretico  (1808)  1  Taunt  106,  unless  an  ordinary 
resident  appointed  and  acting  as  a  consul ;  Viveash  v.  Becker  (1814)  3  M.  &  S. 
284,  15  R.R.  488.  Judges  of  the  County  Courts  and  Surrogate  Courts  are 
privileged  ;  Adams  v.  Ackland  (1851)  7  U.C.R.  211  ;  Michie  v.  Allen  (1851)  7 
U.C.R.  482. 

A  coroner  or  deputy  coroner  while  preparing  to  hold  an  inquest,  Ex  parte 
the  deputy  coroner  of  Middlesex  (1861)  6  H.  &  N.  501. 
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A  magistrate  attending  court  in  discharge  of  his  duty ;  Clendenning  v.  Browne 
(1854)  Sir.  C.L.R.  115. 

Clerks  of  County  Courts,  Deputy  Clerks  of  the  Crown  and  clerks  of  Assize 
while  engaged  in  their  official  duties  or  going  to  or  returning  from  their  yffices, 
re  Mackay  v.  Goodson  (1868)  27  U.C.R.  263. 

Persons  attending  as  parties,  attorneys,  witnesses  or  bail  on  judicial  proceed- 
ings on,  their  way  to,  or  returning  therefrom  whether  compelled  by  process 
or  not  ;  Lightfoot  v.  Cameron  (1777)  2  W.  Bl.  1113  ;  Newland  (or  Newton)  v. 
Harland  (1889)  8  Scott  70,  3  Jur.  679  ;  Childerston  v.  Barrett  (1811)  11  East 
439  ;  Walpole  v.  Alexander  (1782)  3  Doug.  45. 

The  privilege  extends  to  persons  attending  a  police  court  as  prosecutors  ; 
Montague  v.  Harrison  (1857)  3  C.B.N.S.  292,  and  to  parties  and  witnesses  at- 
tending before  arbitrators  ;  Spencev.  Stuart  (1802)  3  East  89,  6  R.R.  549. 

A  common  informer  is  not  privileged ;  Ex  parte  Cobbett  (1857)  7  E.  &  B.  955. 

Barristers  while  on  circuit,  Meekins  v.  Smith  (1791)  1  H.  Bl.  636  ;  Adams 
v.  Ackland  (1850)  7  U.C.R.  211,  or  attending  to  hear  judgment,  Newland  (or 
Newton)  v.  Harland  (1839)  8  Scott  70,  3  Jur.  679  ;  but  a  barrister  while  re- 
turning from  petty  sessions  where  he  had  been  engaged  without  a  previous  re- 
tainer was  held  not  to  be  privileged  ;  Newton  v.  Constable  (1841)  2  Q.B.  157. 

A  solicitor  on  Ins  way  to  and  from  attendance  at  Court  for  a  client  who  is  a 
party  to  a  cause ;  Williams  v.  Webb  (1843)  2  Dowl  N.  S.  904  ;  or  attendance 
before  a  taxing  master  ;  Re  Hope  (1845)  9  Jur.  856.  But  if  he  unreasonably 
deviates  from  a  direct  way  the  privilege  will  be  lost  ;  Jones  v.  Rose  (1847)  II 
Jur.  379  ;  Walsh  v.  Wilson  (1851)  1  Ir.  Ch.  R.  610. 

A  parliamentary  agent  whilst  going  to  or  -returning  from  the  House  on  a 
matter  there  pending.  Ex  parte  Watkins  (1837)  1  Jur.  236;  Atty.  Gen.  v. 
Skinner's  Co.  (1837)  1  Cooper  1. 

A  clergyman  whilst  officiating  in  a  chapel  is  privileged  ;  Goddard  v.  Harris 
(1831)  7Bing.  320. 

A  person  accused  of  a  criminal  charge  whose  attendance  in  Court  is  required 
is  privileged  from  arrest  on  civil  process  when  returning  home  from  Court 
while  out  on  bail  or  remand  ;  Gilpin  v.  Cohen  (1869)  L.R.  4  Ex.  131,  but  not 
while  returning  home  after  acquittal ;  Goodwin  v.  Lordon  (1834)  1  A.  &  E.  378; 
Hare  v.  Hyde  (1851)  16  Q.B.  394 ;  Jacobs  v.  Jacobs  (1835)  3  Dowl.  P.C.  675. 

An  officer  executing  process  ;  Welby  v.  Beard  (1826)  Tay  304. 

A  grand  juror  whilst  attending  or  going  to  or  returning  from  court ;  Mittle- 
berger  v.  Clarke  (1848)  5  O.S.  718. 

The  principle  upon  which  the  privilege  rests  is  that  a  suitor  who  has  obtained 
a  judgment  in  a  civil  action  cannot  use  the  process  of  the  court  for  the  purpose 
of  withdrawing  from  another  court  a  witness  or  other  person  without  whose 
presence  full  justice  cannot  be  done.  Montague  v.  Harrison  (1857)  3  C.B.N.S. 
292,  299. 

A  slight  deviation  will  not  deprive  the  party  of  the  privilege  ;  Pitt  v. 
Coombs  (1834)  5  B.  &  Ad.  1078  ;  but  it  does  not  exist  while  attending  to  other 
business;  Strong  v.  Dickenson  (1836)  1  M.  &  W.  488,  or  where  after  the 
adjournment  of  a  hearing  to  a  subsequent  day,  the  person  did  not  return  home 
for  want  of  means  ;  Spencer  v.  Newton  (1837)  6  A.  &  E.  630 ;  1  N.  &  P.  823  ; 
but  will  continue  during  an  adjournment  to  another  period  on  the  same  da}', 
Bishton  v.  Nesbitt  (1834)  1  M.  &  Rob.  347.  A  witness  stopping  on  the  way  to 
the  hearing  at  a  place  where  papers  he  is  required  to  produce  have  been  kept 
is  privileged  even  though  while  there  he  is  sorting  his  papers  to  make  the 
selection  ;  Rickett  v.  Gwiney  (1819)  1  Chit.  682. 

It  is  only  process  to  enforce  civil  obligations  that  is  subject  to  privilege,  but 
process  for  crimes  or  for  acts  in  the  nature  of  offences,  e.  g.  contempt  of  court, 
is  not;  R.  v.  Douglas  (1842)  3  Q.  B.  825  ;  re  Freston  (1883)  11  Q.B.D.  545  ;  re 
Mclntyre  (1856)  2  P.R,  74.  ^ 

Process  for  Contempt.    A  judgment  or  order  by  which  a  person  is  required  \s 
to  do  some  act  whether  it  be  to  execute  or  to  procure  the  execution  of  a  deed 
or  discharge  of  mortgage  though  it  may  involve  the  payment  of  money  to  some 
one  other  than  the  opposite  party,  is  not  a  judgment  or  order  for  payment  of 
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money  within  the  act,  and  the  same  may  be  enforced  by  attachment.  Berrv 
v.  Donovan  (1893)  21  A.  R.  14  ;  Bates  v.  Bates  (1889)  14  P.  D.  17  ;  Pritchard 
v.  Pritchard  (1889)  18  0.  R.  173.  An  attachment  lies  against  a  receiver  as  an 
officer  of  the  court  for  default  in  compliance  with  an  order  to  pay  into  Court 
money  found  to  be  in  his  hands  as  receiver.  Fawkes  v.  Griffin  (1898)  18  P.R.  48. 

Married  Women.  An  order  for  commitment  of  a  married  woman  for  refusing 
to  attend  and  be  examined  as  a  judgment  debtor  is  not  mewie  or  final  process. 
Metropolitan  Loan  and  Savings  Co.  v.  Mara  (1880)  8  P.  R.  355  ;  Watson  v. 
Ontario  Supply  Co.  (1890)  14  P.  R.  96.  Such  imprisonment  is  for  contempt 
Henderson  v.  Dickson  (1860)  19  U.  C.  R.  592.  And  where  a  married  women 
had  been  committed  for  failing  to  attend  upon  a  judgment  summons  issued 
from  a  Division  Court  upon  a  personal  judgment  for  a  debt  contracted  while 
she  was  a  widow,  the  Court  refused  to  discharge  her  upon  a  habeas  corpus.  Re 
Teasdall  v.  Brady  (1898)  18  P.  R.  104. 

Penalty.  Compare  R.  S.  0.,  c.  147,  s.  24  where  imprisonment  is  provided  for 
default  in  payment  of  a  penalty. 

Bail  to  the  Limits.  Before  4th  May,  1859,  persons  giving  bail  of  the  kind 
provided  for  in  section  15,  were  bound  by  the  condition  of  the  bond  to  remain 
within  the  gaol  limits,  and  if  they  departed  therefrom  even  for  a  temporary 
purpose,  the  bail  became  fixed  with  liability.  The  condition  of  the  bond  now 
omits  that  requirement ;  but  the  authorities  relating  to  such  bonds  may  be 
consulted  as  to  the  rights  of  the  parties  upon  the  bond  now  provided  for.  At 
common  law  the  sherriff  might  admit  to  bail,  but  was  under  no  obligation  to  do  so. 
Prisoners  in  case  of  refusal  had  to  resort  to  the  proceeding  de  homine  replerfiaiK/n. 
By  23  Hen.  vi  c.  9,  sheriffs  were  directed  to  let  prisoners  arrested  by  them,  or 
in  their  custody  out  of  prison  upon  reasonable  securities  of  sufficient  persons  t<> 
keep  their  days.  The  amount  of  the  security  was  not  defined  and  as  the  cause 
of  action  expressed  in  the  writ  was  in  those  days  nearly  always  fictitious  the 
Statute,  13  Car.  II  Stat.  2,  c.  2.  required  the  sheriff  to  take  security  only  in 
£40  unless  the  true  cause  of  action  was  expressed  in  the  writ. 


The  Sheriff  is  therefore  now  obliged  to  admit  all  persons  arrested  on 
process  to  bail  if  the  sureties  are  sufficient.  Calcutt  v.  Ruttan  (1854)  13  U. 
C.  R.  220.  The  bail  taken  by  the  sheriff  is  known  as  bail  below,  and  the  bond 
is  conditioned  to  be  void  if  special  bail  is  put  in,  see  C.  R.  1030,  and  Form 
199,  Holmsted  &  Langton  pp.  1174,  1459.  Special  bail  is  known  as  bail  above, 
see  C.  R.  1036  et  seq.  If  the  defendant  be  not  prepared  to  give  either  bail 
below  or  bail  above  but  desires  his  liberty,  he  may  give  bail  under  s.  15,  which 
is  still  known  as  "  bail  to  the  limits."  The  provisions  of  s.  15  apply  to  debtors 
in  custody  on  mesne  as  well  as  on  final  process  ;  Clegg  v.  McNab  (1853)  1  P. 
R.  150,  jand  it  is  not  necessary  that  the  debtor  should  be  actually  conveyed 
to  gaol  before  the  bail  is  taken,  Smith  v.  Foster  (1861)  11  C.  P.  161. 

Care  must  be  taken  in  the  preparation  of  the  bond  to  follow  the  words  of 
the  Statute  as  to  the  condition  thereof  as  in  the  event  of  the  bond  not  being 
in  accordance  with  the  act,  the  sheriff  is  liable,  as  for  an  escape,  even  though 
the  plaintiff  may  have  taken  an  assignment,  Kingan  v.  Hall  (1864)  23  U.C.R. , 
503  ;  Hicks  v.  Godfrey  (1865)  15  C.  P.  262. 

A  breach  of  the  bond  would  not  be  committed  by  failure  to  attend  upon  an 
examination  unless  an  order  requiring  the  debtor  to  attend  has  been  made  or 
its  equivalent,  i.  e.  an  appointment  by  a  duly  authorized  examiner,  issued  ; 
Hicks  v.  Godfrey  (1865;  15  C.  P.  262. 

Discharge  from  Custody.    See  C.R.  1047  ;  Holmsted  &  Langton  p.  1181. 

Escape.  Sec.  32  is  substantially  identical  with  English  Statute  5  &  6  Viet., 
c.  98,  s.  31,  for  which  50-51  Viet.  c.  55,  s.  16  Imp.  is  now  substituted.  The 
measure  of  damages  in  the  value  of  the  custody  of  the  debtor  at  the  time  of 
his  escape  ;  Arden  v.  Goodacre  (1851)  11  C.  B.  371  ;  R.  v.  Sheriff  of  Leicester- 
shire (1850)  9  C.  B.  659 ;  Moore  v.  Moore  (1858)  25  Beav.  8  ;  Harkin  v.  Rabi- 
don  (1859)  1  Chy.  Chamb.  133,  and  that  value  is  to  be  estimated  by  seeing 
what  the  value  of  the  effect  of  the  pressure  is  likely  to  be  ;  Macrae  v.  Clarke 
(1866)  L.  R.  1  C.  P.  403,  but  the  damages  will  be  confined  to  the  amount  for 
which  bail  is  ordered  to  be  taken.  Taylor  v.  McEwan  (1867)  27  U.  C.  R.  126. 
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2.  PARENT  AND  CHILD. 


CHAPTER    168. 

£  &j&  Act  respecting  Infants. 


CUSTODY  OF  INFANTS,  ss.  1,  2. 
INFANT'S  REAL  ESTATE,  ss.  3-10. 
GUARDIANS,  ss.  11-19. 

Appointment,  ss.  11-15. 

Direction  by  Court,  s.  16. 

Removal,  s.  17. 

Authority,  s.  19. 

WHAT  COURT  OR  JUDGE  HAS  JURIS- 
DICTION UNDER  CERTAIN  SEC- 
TIONS, s.  18. 


POWER  OF  SURROGATE  COURTS  IN  MAT- 
TERS OF  GUARDIANSHIP,  SS.  20, 

21. 

COMPULSORY  ATTENDANCE  OF  WIT- 
NESSES, s.  22. 

FATHER'S  AUTHORITY  IN  RESPECT  OF 
RELIGIOUS  FAITH  OF  CHILD, 
s.  23. 


HER  MAJESTY,  by  and  with  the  advice  and  consent  of  the 
Legislative  Assembly  of  the  Province  of  Ontario,  enacts 
as  follows  :  — 

CUSTODY  OF  INFANTS. 

I.  —  (1)  The  High  Court  or  Surrogate  Court,  or  any  Judge  of  Co£rt 
either  Court,  may,  upon  the  application  of  the  mother  of  an  to  custody  of 
infant  (who  may  so  apply  without  next  friend)  make  such  and  risht  of 

Q.fV4-1(«    t  i  \ 

order  as  the  Court  or  Judge  sees  fit  regarding  the  custody  of  infants. 
the  infant,  and  the  right  of  access  thereto 

o  t.lft  wpilffl/rft  of  f.ViP  ini^.rf 
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of  -either  parent,       ^ 
10:  to  the  conduct 
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the  father,  and  may  afterwards  alter,  vary  or  discharge  the 
order  on  the  application  of  either  parent,  or,  after  the  death  of 
either  parent,  of  any  guardian  under  this  Act,  and  in  every 
case  may  make  such  order  respecting  the  costs  of  the  mother 
and  the  liability  of  the  father  for  the  same,  or  otherwise  as  to 
costs  as  the  Court  or  Judge  may  think  just. 

(2)  The    Court   or   Judge   may   also  make    order   for   the  Order  as  to 
maintenance  of  the  infant  by  payment  by  the  father  thereof,  maintenance- 
or   by   payment   out  of  any  estate  to    which   the  infant   is 
entitled,  of  such  sum  or  sums  of  money  from  time  to  time  as 
according  to  the  pecuniary  circumstances  of  the  father  or  the 
value  of  the  estate  the  Court  or  Judge  thinks  just  and  reason- 
able.    R.  S.  O.  1887.  c.  137,  s.  1. 
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Order  not  to  2.  No  order  directing  that  the  mother  shall  have  the  cus- 
be  made  m  tody,  of  or  access  to  an  infant  shall  be  made  by  virtue  of  this 
mother  guilty  Act,  in  f avour  of  a  mother  against  whom  adultery  has  been 
of  adultery,  established  by  judgment  in  an  action  for  criminal  conversation 

at  the  suit  of  her  husband  against  any  person.      E.  S.  0. 1887, 

c.  137,  s.  2. 


INFANT  S   REAL   ESTATE. 

A  sale  of  the  3.  —  (1  )  Where  an  infant  is  seised  or  possessed  of  or  entitled  to 
fnfants°maybe  anv  rea^  estate  in  fee  or  for  a  term  of  years,  or  otherwise  how- 
authorized.  soever,  in  Ontario,  and  the  High  Court  is  of  opinion  that  a  sale, 
lease  or  other  disposition  of  the  same,  or  of  a  part  thereof,  js 


/nftp.ftsaa.Ty  or  prnpp.r  for  f.hp.  maintenance  or  education  of  thft 
infant,  or  that,  by  reason  of  anv  part  of  the  property  being  ex- 
posed to  waste  and  dilapidation  or  to  depreciation  from  a,ny 
other  cause,  his  interest  requires  or  will  be  substantially  pro- 
moted by  such  disposition,  the  Court  may  order  the  sale,  or  the 
letting  for  a  term  of  years,  or  other  disposition  of  such  real 
estate,  or  any  part  thereof,  to  be  made  under  the  direction  of 
the  Court  or  one  of  its  officers,  or  by  the  guardian  of  the 
infant,  or  by  a  person  appointed  by  the  Court  for  the  purpose, 
in  such  manner  and  with  such  restrictions  as  to  the  Court  may 
seem  expedient,  and  may  order  the  infant  to  convey  the  estate 
as  the  Court  thinks  proper. 

No  sale  con-         (2)  But  no  sale,  lease,  or  other  disposition  shall  be   made 
trary  to  a        against  the  provisions  of  a  will  or  conveyance  bv  which  the 

c\(*  vi  m^    OTO  «/  •/ 

estate  has  been  devised  or  granted  to  the  infant  or  for  his  use. 
R.  S.  0.  1887,  c.  137,  s.  3. 


The  applica-  4.  The  application  shall  be  in  the  name  of  the  infant  by  his 
tion  to  be  by  next  friend,  or  by  his  guardian  ;  but  shall  not  be  madj?  without 
the  consent  of  the  infant  if  he  is  of  the  age  of  fourteen  Years. 


guardian. 


or  upwards,   unless   the 
R.  S.  O.  1887,  c.  137,  s.  4 


Court   otherwise 
;  60  V.  c.  3,  s.  3. 


directs    or   allows. 


When  a  sub-  5.  Where  the  Court  deems  it  convenient  that  a  conveyance 
stitute  may  be  should  be  executed  by  some  person  in  the  place  of  an  infant, 

appointed          ,,         ~         ,  ,.      J  r    ,  ,  „     .    - 

to  convey.       the  Court  may  direct  some  other  person  in  the  place  of  the 
infant  to  convey  the  estate.     R.  S.  O.  1887,  c.  137,  s.  5. 

Deeds  exe-  6.  Every  such  conveyance,  whether  executed  by  the  infant 

cuted  in  behalf  or  some  person  appointed  to  execute  the  same  in  his  place,  shall 
valid.  be  as  effectual  as  if  the  infant  had  executed  the  same,  and  had 

been  of  the  age  of  twenty-one  years  at  the  time.   R.  S.  0. 1887, 

c.  137,  s.  6. 

The  Court  to  V-  The  moneys  arising  from  such  sale  lease  or  other  dis- 
direct  the  ap-  position  shall  be  laid  out,  applied  and  disposed  of  in  such  manner 

plication  of  ii       ri         L  j-  T>    o    r\    -i  oo^         i  r>*r         t-r 

proceeds.         as  the  Court  directs.     R.  S.  O.  1887,  c.  137,  s.  7. 
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8.  On  any  sale  or  other  disposition  so  made,  the  money  Quaiity  of 
raised,  or  the  surplus  thereof,  shall  be  of  the  same  n^i.nrft  a/nd  surplus 
gharacter  as  the  estate  sold  nr  dispnaed-a£.:  and  the  heirs,  next  j^of  real0" 
of  kin,  or  other  representatives  of  the  infant,  shall  have  the  estate. 
like  interest  in  any  surplus  which  may  remain  of  the  money 

at  the  decease  of  the  infant,  as  they  would  have  had  in  the 
estate  sold  or  disposed  of,  if  no  sale  or  other  disposition  had 
been  made  thereof.  E.  S.  0.  1887,  c.  137,  s.  8. 

9.  If  any  real  estate  of  an  infant  is  subject  to  dower,  and  in  cases  of 
the  person  entitled  to  dower  consents  in  writing  to  accept  in  dower  a  com- 
lieu  of  dower  any  gross  sum  which  the  Court  thinks  reasonable,  {^made."1' 
or  the  permanent  investment  of   a  reasonable   sum  in   such 
manner  that  the  interest  thereof  be  made  payable  to  the  person   /,    &&, 
entitled  to  dower  during  her  life,  the  Court  or  Judge   may 

direct  the  payment  of  such  sum  in  gross,  out  of  the  purchase 
money  to  the  person  entitled  to  dower,  as  may  be  deemed  upon 
the  principles  applicable  to  life  annuities  a  reasonable  satis- 
faction for  such  estate  ;  or  may  direct  the  payment  to  the  person 
entitled  to  dower  of  an  annual  sum,  or  of  the  income  or  interest 
to  be  derived  from  the  purchase  money,  or  any  part  thereof,  as 
may  seem  just,  and  for  that  purpose  may  make  such  order  for 
the  investment  or  other  disposition  of  the  purchase  money,  or 
any  part  thereof,  as  may  be  necessary.  R.  S.  O.  1887,  c.  137, 
s.  9. 

10. — (1)  Where  by  a  will   or  other  instrument  property  is  Order  for 
given  beneficially  to  any  person  for  his  life  with  a  power  of  whereTstate 
devising   or   appointing   the   same   by  will  in   favour  of  his  settled  for  life 
children,  or  in    favour  of  one    or  more  of   his   children,  the  ^ppomtment°f 
High  Court    may  on    the    appli  nation,   nr  with    l.hft    mns^nf.  in  favour  of 
<?f  the  said    tfrnant   for  life,    order  that   such  portion  of  the 
proceeds   of   the   said   property,  as   it   may   consider    proper 
shall  be   applied  towards    the  maintenance   or   education   of 
any  infant  child  in    who«p    fqynnr    f,hft  paid  power  might  be 
exercised,  notwithstanding  there  is  a  gift  over  in  the  event  of 
there  being  no  children  to  take  under  the  said  power,  or  not- 
withstanding there  is  a  right  conferred  upon  the  said  tenant 
for  life  or  upon  some  other  person  in  the  said  event  to  make  a 
disposition  of  the  said  property  in  favour  of  some  person  or 
persons  other  than  the  said  children.     57  V.  c.  21,  s.  1. 

(2)  This  section  shall  extend  to  property  coming  within  its  Application  of 
terms  where  the  will   or  other  instrument  under  which  it  is  sectlon- 
held  has  gone  into  operation  or  has  been  executed  before  the 
passing  hereof.     57  V.  c.  21,  s.  2. 

APPOINTMENT  OF   GUARDIANS. 


1 1 .  Tbp  iSlirrng(\t'P  flnnrt.  for  the  county  within  which  an  in-  Right  to 
fant    resides    may    appoint   the   father  of    the   infant  to  be  guardians, 
guardian ;    or  may   with  the  consent  of    the  father   appoint 
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Sec.  14  (1). 
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some  other  suitable  person  or  persons;  but  if  the  infant  is  of 
of  frmrf.p.ftfl  y^^^s  or  over,  neither  of  such  appointments 
be 


wif.hnnf.    ih^  nnnsftnt.  of    thp    infqnt  ;   or,  if  the 


Rev.  Stat.  c. 
59. 


infant  has  no  father  living  or  any  legal  guardian  authorized 
by  law  to  take  the  care  of  his  person  and  the  charge  of  his 
estate,  the  said  Court  may  appoint  a  guardian  or  guardians  of 
the  infant ;  and  letters  of  guardianship  granted  by  a 
Surrogate  Court  shall  have  force  and  effect  in  all  parts  of 
Ontario  ;  and  an  official  certificate  of  the  grant  may  be  obtained 
as  in  the  case  of  letters  of  administration  ;  and  a  return  of  every 
appointment  and  removal  of  a  guardian  shall  be  made  by 
registrars  respectively  to  the  Surrogate  Clerk  in  like  manner 
as  is  required  by  The  Surrogate  Courts  Act  in  the  case  of  grants 
of  probate  or  administration ;  but  this  section  shall  not  be  con- 
strued as  depriving  the  High  Court>  of  jurisdiction  in  snoh 
matters.  U.  S.  O.  188^,  c.  137,  s.  10. 


When  Judges  12.  Upon  the  written  application  of  the  infant,  or  the 
of  Surrogate  friend  or  friends  of  the  infant,  residing  within  the  jurisdiction 
appoint  guar-  of  the  Surrogate  Court  to  which  application  is  made,  and  after 
proof  of  twenty  days'  pnKMr*  nnj-fjr^of  the  application,  in 
some  newspaper  published  within  the  county  or  district  of  the 
Surrogate  Court  to  which  the  application  is  made,  the  Judge 
of  the  Court  may  appoint  some  suitable  and  discreet  person 
or  persons  to  be  guardian  or  guardians  of  the  infant.  R.  S.  O. 
1887,  c.  137,  s.  11  ;  55  V.  c.  29,  s.  1. 


Such  guar- 
dians to  give 
security  by 
bond. 

Rev.  Stat, 
c.  220. 

Condition  of 
bond. 


Bond  to 
be  recorded. 


13.  Subject  to  the  provisions  of  The  Act  respecting  the 
Acceptance  of  Certain  Incorporated  Companies  as  Sureties, 
the  Judge  shall  take  from  every  guardian  appointed  under 
sections  11  and  12,  a  bond  in  the  name  of  the  infant,  in 
such  penal  sum  and  with  such  securities  as  the  Judge 
directs  and  approves,  having  regard  to  the  circumstances 
of  the  case,  and  such  bond  shall  be  conditioned  that  the 
said  guardian  will  faithfully  perform  the  said  trust,  and 
that  he,  or  his  executors  or  administrators,  will,  when  the 
said  ward  becomes  of  the  full  age  of  twenty-one  years, 
or  whenever  the  said  guardianship  is  determined,  or  sooner 
if  thereto  required  by  the  said  Surrogate  Court,  render 
to  his  ward,  or  to  his  executors  or  administrators,  a  true  and 
just  account  of  all  goods,  moneys,  interest,  rents,  profits  or  other 
estate  of  the  ward,  which  shall  have  come  into  the  hands  of 
the  guardian,  and  will  thereupon  without  delay  deliver  and 
pay  over  to  the  said  ward,  or  to  his  executors  or  administrators,, 
the  estate  or  the  sum  or  balance  of  money  which  may  be  in 
the  hands  of  the  said  guardian  belonging  to  the  ward, 
deducting  therefrom  and  retaining  a  reasonable  sum  for  the 
expenses  and  charges  of  the  guardian,  and  the  bond  shall  be 
recorded  by  the  registrar  of  the  Court  in  the  books  of  his 
office.  R.  S.  0.  1887,  c.  137,  s.  12. 


On  death  of          1 4. — (1)  On  the  death  of  the  father  of  an  infant,  the  mother,, 
father,  mother  }f  survivinor  shall  be  the  guardian  of  the  infant,  either  alone, 
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when  no  guardian  has  been  appointed  by  the  father,  or  jointly  to  be  guardian 
with  any  guardian  appointed  by  the  father.  fy°^ith  others 

(2)  Where  no  guardian  has  been  appointed  by  the  father,  or 
if  the  guardian  or  guardians  appointed  by  the  father  is  or  are 
dead,  or  refuses  or  refuse  to  act,  the  High  Court  or  Surrogate 
Court,  or  any  Judge  of  either  Court,  may  from  time  to  time 
appoint  a  guardian  or  guardians  to  act  jointly  with  the 
mother,  as  such  Court  or  Judge  shall  see  fit.  R.  S.  0.  1887, 
c.  137,  s.  13. 

15. — (1)  The  mother   of  an   infant  may,  by  deed  or  will,  Mother  may 
appoint  any  person  or  persons  to  be  guardian  or  guardians  of  d^n^cerSiin 
the  infant  after  the  death  of  herself  and  the  father  of  the  infant  cases, 
(if  the  infant  be  then  unmarried),  and  where  guardians  are 
appointed  by  both  parents  they  shall  act  jointly. 

(2)  The  mother  of  an  infant  may,  by  deed  or  will,  provi- 
sionally nominate  some  fit  person  or  persons  to  act  as  guardian 
or  guardians  of  the  infant  after  her  death  jointlj"  with  the 
father  of  the  infant,  and  the  Court  or  a  Judge  after  her  death, 
if_it_he  shewn  J;Q  the  satisfaction  of  the  Oonrt  or  a.  JnHorp>  i.Tmt 
the  father  is  for  any  reason  unfitted  to  be  the  sole  guardian  of 
nis  children^  may  contirm  the  appointmentof  such  guardian  or 
guardians,  who  shall  thereupon  be  empowered  to  act  as  afore- 
said, or  make  such  other  order  in  respect  of  the  guardianship 
as  the  Court  or  Jud^e  shall  think  right.  R.  S.  0.  1887, 
c.  137,  s.  14. 

1 0.  In  the  event  of  guardians  being  unable  to  agree  among  Direction  by 
themselves  or  with  the  father  upon  a  question  affecting  the  matters  affect- 
welfare  of  an  infant,  any  of  them  or  the  father  may  apply  to  ins  infant, 
the  Court  for  its  direction,  and  the  Court,  or  Judge,  may  make 
such  orders  regarding  the  matter  in  difference  as  to  the  Court 
or  Judge  seems  proper.     R.  S.  O.  1887,  c.  137,  s.  15. 

1 T.  Testamentary    guardians  and  trustees,  and  guardians  Re^^al  of 
appointed  or  constituted  by  virtue  of  this  Act  shall  be  remov- 
able  by  the   Court  or  Judge,  for   the   same   causes   as   other 
guardians  and  trustees.     R.  S.  0.  1887,  c.  137,  s.  16. 

1 8.  The  Surrogate  Court  or  Judge  referred  to  in  sections  What 
1,  14,  15,  16  and  17,  is  the  Surrogate  Court  or  Judge  of  the  Cour^r6 
county  where  the  infant  or  respondents,  or  any  of  them,  reside.  Judge  to  act. 
R.  S.  O.  1887;  c.  137,  s.  17. 

Authority  of  Guardians. 

10.  Unless  where  the  authority  of  a  guardian  appointed  or  Guardian's 
constituted  under  sections  14  or  15  is  otherwise  limited,  the  authonty- 
guardian  of  any  infant  appointed  or  constituted  under  or  by 
virtue  of  this  Act  during  the  continuance  of  his  guardianship, 

1.  Shall  have  authority  to  act  for  and  on  behalf  of  the  To  act  for 

said  ward ;  ward- 

2.  May  appear  in  any  Court  and  prosecute  or  defend  any  To  appear  in 

action  in  his  or  her  name ; 
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To  manage 
real  and  per- 
sonal estate, 
etc. 

To  bind  ward 
an  apprentice. 


Limitation  of 
apprentice- 
ship. 


3.  Shall  have  the  charge  and  management  of  his  or  her 

estate,  real  and  personal,  and  the  care  of  his  or  her 
person  and  education ; 

4.  And  in  case  the  infant  is  under  the  age  of  fourteen 

years,  maywith  the  approbation  of  two  of  Her 
Majesty's  justices  of  the  Peace  and  the  consent  of 
•fhe  ward  (or  in  case  the  infant  is  not  under  the 
age  of  fourteen  years,  then  with  the  consent  of  the 
ward  only),  place  and  bind  him  or  her  an  appren- 
tice to  any  lawful  trade,  profession  or  employ- 
ment; the  apprenticeship,  in  case  of  males,  not 
extending  beyond  the  age  of  twenty-one  years,  and 
in  case  of  females,  not  beyond  the  age  of  eighteen 
years,  or_the  marriage  of  the  ward  within  that 
age.  R.  S.  0.  1887,  c.  137,  s.  18. 

POWERS   AND   PRACTICE   OF   SURROGATE   COURTS. 

20.  In  all  matters  and  applications  touching  or  relating  to 
the  appointment,  control  or   removal  of  guardians,  and   the 
security   to   be   given,   the   custody,   control   of    or   right   of 
access   to   an  infant,     and   otherwise,   the  several    Surrogate 
Courts  shall  have  the  like  powers,  jurisdiction  and  authority 
for  the  examination  of  witnesses,  the  production  of  deeds  and 
writings,    and    generally    for    the    enforcing    of    all    orders, 
and  judgments  made  or  given  as  are  given  to  them  by  The 
Surrogate  Courts  Act  in  matters  testamentary ;  and  all  orders 
and  judgments  may  be  appealed  from  to  a  Divisional  Court  of 
the  High  Court  of  Justice  in  the  manner  provided  in  the  said 
Act  in  respect  of  appeals   in  matters  testamentary.     R.  S.  O. 
1887,  c.  137,  s.  19  ;  58  V.  c.  13,  s.  46. 

21.  The  practice  and  procedure  shall,  except  where  other- 
wise provided  for  by  Rules    under    The    Surrogate  Courts 
Act,  conform,    as    nearly  as  the   circumstances  of    the    case 
will  admit,   to    the    practice    and    procedure    prescribed    by 
the  said  Act,  and  all  the  powers  given  by  the  several  sections  of 
that  Act,  to  the  Judges  mentioned  in  sections  86  and  88  of  the 
said  Act,  may  from  time  to  time  be  exercised  by  them,  for  the 
purpose  of  simplifying  and  expediting  the  proceedings,  and  for 
fixing  and  regulating  the  fees  to  be  taken  by  officers  and  by 
solicitors  and  counsel  respectively  for  business   and  proceed- 
ings done  and  taken  under  this  Act  in  the  several  Surrogate 
Courts.     R.  S.  0. 1887,  c.  137,  s.  20. 

Court  or  22.    The    attendance    of   any   person   to    testify   on    oath 

compeUhe      respecting  any  matter  in  any  proceeding  under  this  Act  may 

attendance  ot   be  enforced  by  order  made  for  that  purpose,  and  on  the  service 

of  a  copy  thereof*  and  the  payment  of  expenses  as  a  witness, 

in   the  same  manner  as  in  an  action,  or  affidavits  respecting 

such  matter  may  be  received.     R.  S.  0.  1887,  c.  137,  s.  21. 

Religious  23.  Nothing  herein  contained  shall  be  construed  to  change 

the  law  as  to  the  authority  of  the  father  in  respect  of  the 
religious  faith  in  which  his  child  is  to  be  educated.  R.  S.  O. 
18S7.  c.  137,  s.  22. 


In  matters  of 
guardianship, 
Courts  to  have 
same  powers 
for  examina- 
tion of  wit- 
nesses and  en- 
forcing de- 
crees, etc.,  as 
in  testamen- 
tary matters. 

Rev.  Stat. 
c.  59. 


Procedure  un 
der  this  Act. 

Rev.  Stat. 
c.  59. 
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NOTES. 

Custody.  At  common  law  the  father  was  entitled  to  the  custody  of  his 
infant  children,  and  a  very  strong  case  was  required  before,  in  Chancery,  his 
rights  would  be  interfered  with  ;  Re.  Finn  (1848)  2  DeG.  &  Sm.  457.  In  Smart 
v.  Smart  (1892)  A.C.  425.  the  Court  refused  to  take  children  from  the  custody 
of  the  mother  where  the  father  was  intemperate  and  had  by  his  conduct  ren- 
dered it  impossible  that  he  and  his  wife  could  live  together. 

The  father's  rights  were  modified  in  England  by  Talfourd's  Act  (2  &  3  Viet, 
c.  54)  by  which  the  Court  was  given  an  absolute  control  of  infants  under  7 
years  of  age  ;  Warde  v.  Warde  (1849)  2  Ph.  786,  and  when,  in  the  exercise  of 
that  absolute  control,  it  was  of  opinion  that  a  child  within  the  statutory  age 
should  be  removed  from  the  father's  custody,  other  children  were  also  removed 
because  of  the  principle  that  one  child  should  not  be  separated  from  the  others. 
In  Ontario  an  Act  somewhat  similar  to  Talfourd's  Act  was  in  operation  until 
1887,  the  age  within  which  control  was  given  to  the  Courts  being  fixed  at  12 
years;  R.S.O.,  1887  c.  130. 

In  England  the  Custody  of  Infants  Act  1873  (36  &  37  V.,  c.  12)  increased  the 
statutory  age  to  16. 

Discretion  Now  Absolute.  S.  (1)  of  the  present  act  gives  the  Court  an  abso- 
lute discretion  and  under  it  orders  have  been  made  which  would  apt 
Jiave  been  made  Under  the  Tanner  law.  The  sub-section  (1)  is  copied 
~Trom  the  Ji.ngiisn  uuarciiansnip  ot  Infants  Act  (49  &  50  V.,  c.  27)  s.  5.  The 
discretion  therein  given  is  a  judicial  discretion  and  must  be  exercised  having 
regard  to  matters  mentioned  in  the  spp.tiqn. — Thpgft  are  H)  the  welfare -of 
the  Infant  (2^the  conduct  of  thepgrenta  a.nrl  (3)  f.h^  y/iqhp.s  ag  well  of  t,h£ 
mother — who  is  put  first — as  of  the  father.  On  the  first  point  in  cases  of 
children  of  tender  years  it  is  important  for  children  that  they  should  be  brought 
up  in  their  tender  years  on  terms  of  affection  with  one  another,  and  also 
that  they  should  know  both  their  parents.  As  to  the  conduct  of  the  parents, 
the  whole  conduct  on  each  side  must  be  taken  into  consideration,  and  the 
parents  are  not  to  be  treated  in  an  unequal  manner, — they  are  to  be  put  on  an 
equality — except  that  there  may  be  some  conduct  of  the  mother,  which  may 
be  much  more  important  in  regard  to  her  children  than  that  of  the  father  and 
vice  versa.  The  wishes  of  each  parent  must  be  considered  without  regard  to 
any  rights  to  which  before  the  act,  the  father  was  entitled.  The  act  is  a 
mother's  act,  and  is  intended  to  interfere  to  a  very  great  extent  with  regard 
to  the  rights  of  the  father  which  are  no  longer  paramount ;  Re.  A.  &  B. 
(1897)  1  Ch.  786. 

Mr.  Justice  Street  has  stated  the  law  as  follows  : — 

Where  a  husband  has  done  no  wrong  and  is  able  and  willing  to  support  his  wife 
and  child  the  Court  will  not  take  away  from  him  the  custody  of  the  child, 
merely  because  the  wife  prefers  to  live  away  from  him,  and  because  it  thinks 
that  living  with  the  father  apart  from  the  mother  would  be  less  beneficial  to 
the  infant  than  living  with  the  mother  apart  from  the  father.  The  discretion 
given  by  the  act  is  to  be  exercised  as  a  shield  for  the  wife  where  a  shield  is 
required  against  a  husband  with  whom  she  cannot  be  required  to  live  ;  ifr  is. 
not  to  be  exercised  as  a  weapon  put  into  the  hands  of  a.  wiFi*,  with  which  she 
may  compel  an  inoffending  husband  to  live  where  she  sees  fit.  The  husband 
still  lias  the  right  to  sav  within  reasonable  bounds  where  he  and  bis  family 
Shall  live,  and  if  his  wifp  nhnnsfta  to  live  in  a.nnthftr  pUnn  S!IP.  rrmaf,  Wvg  ViPf, 
children  behind  her  ;  Re  Mathieu  (1898)  28  O.R.  546.  The  case  of  Re  A.  &  B. 
(1897)  1  Ch.  786,  was  not  cited  by  counsel  nor  referred  to  by  the  Court  in  Re 
Mathieu.  It  is  submitted  that  the  reasonableness  of  the  conduct  of  the  wife 
and  the  welfare  of  the  wife  should  have  received  consideration  and  a  compro- 
mise made  if  neither  party  was  really  in  fault.  In  Re  A.  &  B.  the  custody  of 
the  infants  was  committed  to  the  father  and  mother  each  for  six  months  in 
each  year. 

Where  the  husband  and  wife  had  separated  and  a  person  who  was  objection- 
able to  the  wife  was  living  with  the  husband  and  the  husband  proposed  to 
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leave  the  jurisdiction  with   the  child  —  a  boy  of  ten  years  —  the  custody  was 
committed  to  the  mother  ;  Re  Witten  (1887)  57  L.  T.  336. 

Where  the  father  was  a  man  of  drunken  habits  and  evil  conversation  and  the 
mother  was  a  moral  and  sober  woman  who  had  left  him  for  just  cause,  and  the 
maternal  grandmother  was  able  and  willing  to  support  the  mother  and  her 
children,  the  children  aged  5  and  8  respectively,  were  left  in  the  custody  of  the 
mother  ;  Re  Dickson  (1888)  12  P.  R.  659. 

Where  a  foreign  court  having  jurisdiction,  had,  in  granting  her  a  divorce, 
given  the  custody  to  the  mother,  and  the  husband  had  been  guilty  of  miscon- 
duct, the  child  —  a  girl  aged  eight  years  —  was  given  into  the  custody  of  the 
mother  ;  Re  Davis  (1894)  25  0.  R.  579. 

Where  the  father  was  blameless  and  the  mother  had  left  him  without  any 
cause  except  she  preferred  to  live  in  Ontario  instead  of  Florida,  the  custody 
was  given  to  the  father  ;  Re  Mathieu  (1898)  29  O.  R.  546  ;  see  also  Constable 
v.  Constable  (1886)  34  W.  R.  649. 

Where  the  father  had  been  guilty  of  adultery,  and  had  made  unfounded 
insinuations  against  his  wife's  chastity,  and  had  used  foul  and  indecent  lan- 
guage to  her  and  the  children  and  had  been  harsh  and,  at  times,  cruel  to  her 
and  them,  the  custody  was  given  to  the  mother  ;  Re  Young  (1898)  29  O.  R. 
665. 

Where  both  father  and  mother  had  been  guilty  of  matrimonial  misconduct, 
and  both  were  able  and  willing  to  support  the  children,  the  custody  was  com- 
mitted to  each  for  six  months  in  each  year  ;  Re  A.  &  B.  (1897)  1  Ch.  786. 


Til  fliTl 


mil'f 


f.n 


J,    petition   ; 


Munro  v.  Munro  (1868)  15  Gr.  431. 

Rescinding  Order.  Where  a  husband  had  in  divorce  proceedings  been  de- 
clared unfit  to  have  the  custody  of  the  children,  aged  15  and  10,  and  the  cus- 
tody was  given  to  the  wife,  the  Court,  on  its  afterwards  appearing  that  tin- 
mother  was  no  longer  fit  to  have  the  custody,  and  that  the  father  was  leading 
a  respectable  life,  transferred  the  custody  to  the  father  ;  Witt  v.  Witt  (1891) 
P.  163. 

Separation  of  Children.  All  the  children  should  be  brought  up  together  and 
the  Court  should  not  divide  the  custody  ;  Warde  v.  Warde  (1849)  2  Ph.  768  ; 
Re  Elderton  (1883)  25  Ch.  I).  220  ;  Smart  v.  Smart  (1892)  A.C.  425  ;  Re  Young 
(1898)  29  O.R.  665. 

Agreements  Respecting  Custody.  The  general  rule  is  indisputable  that  any 
agreement  by  which  a  father  relinquishes  the  custody  of  the  child  and  renounces 
the  rights  and  duties  Mrhich,  as  a  parent,  the  law  casts  upon  him  is  illegal  as 
contrary  to  public  policy  ;  Vansittart  v.  Vansittart  (1858)  2  DeG.  &  J.  259  ; 
Roberts  v.  Hall  (1882)  1  0.  R.  388  ;  Kennedy  v.  May  (1863)  7  L.T.  819  ;  Hope 
v.  Hope  (1857)  8  DeG.  M.  &  G.  731.  and  a  consent  by  a  father,  though  for 
valuable  consideration  may  be  at  any  time  revoked;  Reg.  v.  Smith,  (1853) 
22  L.  J.  Q.B.  116.  But  such  a  contract  may  be  valid  if  the  conduct  of  the 
father  has  been  such  that  the  Court  would  have  removed  the  children  from  his 
custody  :  Swift  v.  Swift  (1865)  34  Beav.  266  ;  4  DeG,  J.  &  S.  710.  And 
where  on  a  compromise  of  a  divorce  suit  it  was  agreed  that  the  children 
should  be  kept  at  such  school  as  the  husband  should  direct,  and  that  their 
holidays  be  passed  at  such  places  as  the  trustees  of  a  deed  of  separation  should 
direct,  the  stipulation  as  to  the  holidays  was  enforced  ;  Hamilton  v.  Hector 
(1871)  L.R.  6  Ch.  701. 

Maintenance.  Subsection  (2)  of  section  1  is  not  in  The  English  Act.  The 
Court  always  had  power  to  order  maintenance  out  of  the  property  of  an  infant, 
but  had  no  power  to  order  the  father  to  maintain  him  ;  Wellesly  v.  Beaufort 
(1828)  2  Russ.  19  ;  31  R.R.  15. 

Mother  Guilty  of  Adultery.  Sec.  2  has  come  down  through  the  several  re- 
visions of  the  statutes  from  18  V.  c.  126  s.  4.  It  places  a  limitation  upon  the 
rights  of  the  mother  which  does  not  exist,  except  as  a  matter  of  discretion,  in 
England. 

Infant's  Real  Estate.  Except  under  order  of  the  Court,  no  lease  can  j>ejnade 
of  an  infant's  rpiq.1  estate  which  will  he  binding  after  his  minority  has  cgasgd  ; 
Clarke  v.  Mcl)onell  (1890)  20  O.R.  564.  An  estate  tail  in  possession  may  be 
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sold  under  the  Act,  Re  Gray  (1895)  26  O.K.  355.  Section  3  cannot  be  used  to 
sell  an  infant's  estate  for  a  parent's  benefit  ;  Re  Hibbard  (1891)  14  P.R.  177  ; 
re  McDonald  (1850)  1  Gr.  90  ;  Kellar  v.  Tache  (1868)  1  Ch.  Chamb.  388.  Our 
statute  has  no  English  equivalent.  It  appears  to  have  been  taken  from  the 
'New  York  Statutes  ;  see  Rev.  Stat.  JMew  York  (1852)  pp.  359,  360.  The 
Court  may  order  a  sale  to  pay  debts  of  the  deceased  father  of  the  infants  ;  Re 
Barker  (1875)  6  P.R.  22;  but  sale  will  not  be  directed  to  pay  debts  of  the 
ancestor  to  which  the  infant's  estate  is  liable  unless  the  estate  will  sustain  loss 
•or  the  creditors  are  about  to  sue  ;  Re  Boddy  (1858)  4  Gr.  144. 

A  mother  petitioning  for  sale  will  be  required  to  release  a  life  interest  vested 
in  her  ;  Re  Kennedy  (1868)  1  Ch.  Chamb.  97. 

The  sale  can  only  be  made  when  necessary  for  maintenance  or  salvage  ;  and 
wh^rft  the  _rentjj  were  greater  than.  the  interest  on  the  produce  would  amount 
to?  the  application  was  refused  ;  Re  Phelan  (1857)  6  P.R.  259.  It  is  not  the 
immediate  but  the  ultimate  benefit  to  the  infants  which  must  be  regarded  ; 
Re  McDonald  (1868)  1  Ch.  Chamb.  97.  It  is  doubtful  if  a  suggested  deprecia- 
tion by  reason  of  the  extension  of  a  city  in  a  different  direction  is  a  deprecia- 
tion within  s.  3  ;  Re  Wilson  (1877)  7  P.R.  244,  The  Court  may  allow  an 
*V>Q  wnrfte  ^H  l^se.  "or  other  f^apnaitjny'  i  Re  Bishoprink 


(1874)21  Gr.  589. 

Contrary  to  Devise  or  Grant.  Where  the  ultimate  devise  was  in  favor  of 
one  of  the  infants  only,  with  provisions  for  substitution,  Re  Callicott  (1868)  1 
Ch.  Chamb.  182,  and  where  the  property  was  to  be  equally  divided  among  the 
children  on  the  youngest  attaining  21  years,  Re  Smith  (1875)  6  P.R.  282,  and 
where  there  was  a  devise  over  to  collaterals,  Re  Wilson  (1877)  7  P.R.  244,  it 
was  held  that  the  sale  would  be  in  violation  of  s.  3  (2)  and  the  applications 
were  refused. 

Consent  of  Infants-  The  consent  of  a  majority  is  sufficient.  Re  Harding 
(1889)  13  P.R.  112,  see  R.S.O.  c.  1;  s.  8(34).  Where  some  of  the  infants  are 
out  of  tt|p  jurisdiction,  \he.ir  p.rmaf>r|t.  may  V>P  i  dispensed  with:  Re  Lane  (1882^ 
9  P.R.  251,  and  so  may  the  consent  of  an  imbecile  ;  Re  Delanty  (1889)  13  P.R. 
143.  The  consent  is  required  only  to  a  sale,  not  to  a  particular  offer,  and 
where  the  infants  had  consented  to  the  acceptance  of  a  particular  offer  which 
was  not  carried  out,  a  subsequent  offer  at  a  lower  price  was  accepted  without 
a  further  examination  ;  Re  Bennett  (1897)  17  P.R.  498. 

The  consent  is  ascertained  by  an  examination  of  the  infant  under  C.R.  966. 
and  must  be  annexed  to  the  petition.  A  certificate  of  the  examination  is 
insufficient  ;  Re  Axford  (1875)  6  P.R.  192.  The*  practice  as  to  applications  is 
laid  down  in  C.R.  960-970  :  Holmested  &  Langton  pp.  1124-1132. 

A  subsequent  purchaser  will  not  be  allowed  to  object  to  a  title  upon  the 
ground  that  the  order  for  sale  did  not  disclose  jurisdiction  when  it  appears  on 
the  face  of  the  order  that  the  sale  is  for  the  infant's  benefit  ;  Blean  v.  Blean 
(1885)  10  O.R.  693. 

Rights  of  Succession  not  to  be  Altered.  The  conversion  from  realty  into 
personalty  is  not  to  have  any  greater  effect  than  is  necessary  for  accomplishing 
the  immediate  purpose  so  far  as  the  rights  of  persons  claiming  in  succession  to 
the  infant  are  Concerned  ;  Fitzpatrick  v.  Fitzpatrick  (1874)  6  P.R.  134,  see 
Lunatics,  R.S.O.  c.  65,  s.  13  and  cases  cited  p.  246. 

Dower.  Where  the  consent  required  by  s.  9  could  not  be  obtained  because 
of  the  lunacy  of  the  dowress  an  order  was  made  barring  her  estate  ;  re  Colthart 
(1882)  9  P.R.  356  ;  see  now  R.S.O.  c.  164,  ss.  13,  16. 

Order  for  Maintenance.  The  provision  for  maintenance  of  an  infant  pre-J 
sumptively  entitled  in  s.  10  is  hard  to  understand.  The  section  speaks  of  the 
"proceeds  of  the  property."  By  what  authority  is  the  property  to  be  sold  ?| 
Upon  what  principle  is  the  Court  to  proceed  in  depriving  the  contingent  re- 
mainderman  of  his  property  ?  See  the  section  criticized,  14  C.L.T.,  207. 

Surrogate  Guardians.  Guardians  appointed  by  the  Surrogate  Court  who  have 
given  security,  have  the  authority  conferred  upon  them  by  s.  19  over  the 
property  of  the  infant.  Without  an  appointment  by  the  Surrogate  jCpurt,  a 
father  would  have  no  power  to  give  an  effectual  discharge  for  money  payable 


to  his  infant 


powe 


The  guardian  so  appointed  has  power  to  receive  and  give 
an  effectual  discharge  for  a  legacy  payable  to  the  infant  ;  Huggins  v.  Law 
(1887)  14  A.  R,  383.  When  it  is  necessary  ts  seek  the  aid  or  intervention  of 
the  Court  in  respect  of  moneys  belonging  to  an  infant  which  have  not  reached 
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the  guardians'    hands,  the  Court   may   require  them   to   be   paid  into  Court  ; 
Mitchell  v.  Richey  (1867)  13  Gr.  445.     Re  Mathers  (1898)  18  P.  R.,  13. 

Insurance  moneys  may  be  paid  to  guardians  appointed  by  a  Surrogate  Court, 
R.  S.  0. ,  c.  203,  s.  155  (2)  ;  but  not  to  mere  testamentary  guardians  ;  Camp- 
bell v.  Dunn  (1892)  22  0.  98. 

A  guardian  appointed  by  a  Surrogate  Court  may  without  leave  of  the  Court 
make  a  lease  of  the  infant's  real  estate  for  the  term  of  the  infants  minority,  but 
not  for  a  longer  period  ;  Clarke  v.  MacDonell  (1898)  20  0.  R.  564. 

The  provisions  of  sees.  155-157  of  the  Ontario  Insurance  Act,  R.  S.  O.  c.  203, 
provide  a  special  mode  for  dealing  with  the  shares  of  infants  in  insurance 
moneys,  and  exclude  the  application  of  the  ordinary  rules  of  law  so  far  as 
inconsistent  there  with. 

"  And  therefore  a  tutrix  of  infants  duly  appointed  in  the  Province  of  Quebec 
is  not  entitled  qua  tntrix  to  moneys  of  the  infant  paid  into  Court  under  sec. 
157  of  the  Act,  but  she  may,  under  sec.  155,  s.s.  2,  be  appointed  a  trustee  of 
the  fund  and  receive  it,  upon  giving  proper  security,"  re  Berryman  (1897)  17 
P.  R.,  s.  73. 

Mother  to  be  Guardian.  S.  14  is  taken  from  the  English  "Guardianship  of 
Infants  Act  (1880)  "  (49  &  50,  V.  c.  27)  s.  2.  Before  that  act  a  father  could 
appoint  a  guardian  by  testament  and  that  guardian  was  sole  guardian  notwith- 
standing that  the  mother  might  survive  ;  per  Rigby  L.  J.,  re  A.  &.  B.  (1897)  1 
Ch.  786,  793. 

Mother  may  Appoint  Guardian.  S.  15  is  taken  from  the  English  Act  next 
above  mentioned,  s.  3  (1)  (2).  By  it  a  new  right  is  given  to  the  mother  ;  per 
Rigby  L.  J.  (1897)  1  Ch.  793.  The  appointment  must  be  by  will,  or  by  an 
instrument  under  seal  ;  re  Chilliman  (1894)  25  0.  R.  268.  Where  a  guardian 
is  appointed  by  the  mother  to  act  during  the  lifetime  of  the  father,  the  person 
so  appointed  does  not  become  guardian  by  the  mere  act  of  appointment,  the 
appointment  must  be  confirmed  byvthe  Court,  and  until  confirmation  it  has  no 
binding  effect.  The  appointment  must  be  made  jointly  with  the  father.  The 
confirmation  by  the  Court  cannot  take  place  during  the  mother's  lifetime. 
The  appointment  can  be  confirmed  only  when  the  Court  is  satisfied  that  the 
father  is  for  some  reason  unfit  to  be  sole  guardian.  Although  the  appointment 
be  not  "  jointly  with  the  father  "  effect  will  be  given  to  it ;  Re  G.  (1892)  1  Ch. 
292. 

Direction  of  Court  on  disagreement.  S.  16  is  from  s.  3  (3)  of  the  English  Act 
of  1886. 

Religious  Faith.  The  wishes  of  the  father  as  to  the  religion  of  the  child  must 
be  regarded  by  the  Court  and  must  be  enforced  unless  there  is  some  strong 
reason  for  disregarding  them.  Re  McGrath  (1893)  1  Ch.  143  ;  Re  Chilliman 
(1894)  25  0.  R.  268  ;  Re  Ross  (1876)  6  P.  R.  285  ;  Re  Agar-Ellis  (1878)  10  Ch. 
D.  49;  (1883)  24  Ch.  D.  317  ;  Re  Besant  (1879)  11  Ch.  D.  508  ;  Re  Scanlan 
(1888)  40  Ch.  D.  200  ;  Davis  v.  Davis  (1862)  10  W.R.  245  ;  Re  Newbery  (1866) 
L.  R.  1  Ch.  263. 

The  making  of  the  children  wards  of  the  Court  by  the  father  is  not  an 
abandonment  of  his  parental  authority  ;  Re  Agar-Ellis  (1878)  10  Ch.  D.  49. 

A  COlltract  Pn^rpd    jnfn    IWorf,    marriage    that,    thft  fhildrpn   shall   V>A  Krm-irrVif 

up  in  a  particular  religion  is  not  binding  upon  th.fi  father  a.nri  pfl.nnnf,  b^  frnforggd- 
Re  .Browne  (1852)  2  Ir.  Ch.  R.  151  ;  Andrews  v.  Salt  (1873).  L.  R.  8  Ch.  622  ; 
Re  Meades  (1871)  Ir.  L.  R.  5  Eq.  98  ;  Re  Andrews  (1873)  L.  R.,  8  Q.  B.  154. 

If  a  good  and  honest  father,  taking  into  his  consideration  the  past  teaching 
to  which  his  children  have  been  in  fact  subject,  and  the  effect  of  that  teaching 
on  their  minds,  and  the  risk  of  unsettling  their  convictions,  comes  to  the  con- 
clusion that  it  is  right  and  for  their  welfare  temporal  and  spiritual  that  he 
should  take  means  to  counteract  that  teaching  and  undo  its  effect,  he  is  by  law 
the  sole  judge  of  that ;  Re  Agar-Ellis  (1878)  10  Ch.  D.  at  p.  74.  During  the 
father's  lifetime  the  right  to  control  their  religion  may  be  forfeited  (a)  by 
moral  misconduct ;  Wellesley  v.  Wellesley  (1829)  2  Bli.  N.  S.  124  ;  31  R.  R. 
15  (b)  by  the  profession  or  immoral  or  irreligious  opinions  deemed  to  unfit  him 
to  have  the  charge  of  any  child  at  all ;  Shelley  v.  Westbrooke  (1821)  Jacob 
266  ;  23  R.  R.  47  ;  Thomas  v.  Roberts  (1850)  3  DeG.  &  Sm.  758  ;  see  Re 
Besant  (1879)  11  Ch.  D.  508  or  (c)  by  a  course  of  conduct  which  would  make  a 
resumption  of  his  authorit}^  injurious  towards  the  children  ;  Re  Newton  (1896) 
1  Ch.  740 — see  these  propositions  laid  down  by  the  Court  of  Appeal ;  Re  Agar- 
Ellis  (1878)  10  Ch.  D.  49  at  p.  72. 

In  re  Newton  (1896)  1  Ch.  740,  a  Roman  Catholic  father  had  allowed  his  two 
infant  children  bv  a  deceased  Protestant  wife  to  be  brought  up  in  the  Protestant 
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faith  until  one  was  fifteen  and  the  other  eleven  years  of  age,  and  the  Court 
after  an  interview  with  the  elder  was  of  opinion  that  it  was  for  the  benefit  of 
the  children  that  they  should  continue  to  be  educated  as  Protestants  upon  the 
ground  that  by  his  conduct  he  had  abdicated  the  right  to  control  their  religious 
training. 

Upon  a  judicial  separation  obtained  by  the  wife  for  cruelty  and  adultery, 
the  Court  refused  to  give  her  the  custody  of  the  children  as  she  intended  to 
bring  them  up  as  Roman  Catholics,  a  religion  different  from  that  of  the  father — 
although  both  husband  and  wife  were  Roman  Catholics  at  the  time  of  the 
marriage,  and  the  children  aged  nine  and  seven  years  had,  during  the  co-hab- 
itation been  educated  in  that  faith  ;  D' Alton  v.  D' Alton  (1878)  4  P.  D.  87. 
The  children  were,  therefore  committed  to  the  custody  of  a  school  mistress 
with  right  of  access  to  both  parents,  ib. 

Where  a  child's  religious  convictions  are  so  deeply  rooted  that  interference 
by  the  father  would  be  injurious  to  the  happiness  and  welfare  of  the  child,  the 
Court  has  jurisdiction  to  restrain  a  father  from  interfering,  but  such  jurisdic- 
tion must  be  exercised  with  extreme  caution  ;  Re  Meades  (1871)  Ir.  R.  5  Eq.  98. 
Re  Grimes  (1877)  Ir.  R.  11  Eq.  465. 

Where  religious  instruction  in  a  different  faith  from  that  of  the  father  had  I 
been  given  by  the  mother  without  his  consent  or  knowledge  the  court  declared  I 
that  they  should  be  brought  up  in  the  father's  faith  and  restrained  the  mother  I 
from  taking  them  to  her  place  of  worship  without  his  consent ;  Re  Agar- Ellis  * 
(1878)  10  Ch.  D.  49. 

On  a  contest  between  the  father  and  mother  as  to  the  custody  of  a  child  of 
tender  years  the  question  of  religious  faith  is  not  a  pressing  one,  and  if  the 
custody  is  given  to  the  mother,  leave  will  be  reserved  to  the  father  to  raise  the 
question  when  the  child  is  older  ;  Re  Dickson  (1888)  12  P.R.  659. 

After  the  father's  death  his  children  must  be  educated  in  his  faith  ;  Skinner 
v.  Orde  (1871)  L.R.  4  P.C.  60.  In  making  an  order  giving  the  custody  of  a 
child  of  a  Roman  Catholic  father  to  a  Protestant  mother,  the  Court  ordered 
that  at  a  fitting  age  she  should  be  instructed  in  the  doctrines  of  the  Roman 
Catholic  Church  and  directed  that  when  she  had  arrived  at  seven  years  of  age 
A  further  application  to  the  Court  should  be  made  touching  her  guardianship 
and  religious  education  ;  Austin  v.  Austin  (1865)  34  Beav.  258  ;  affirmed  (1865) 
4  DeG.  J.  &  S.  716.  Where  a  child  was  baptized  a  Roman  Catholic  at  the 
instance  of  the  father  who  shortly  afterwards  died  and  the  Protestant  mother 
brought  the  child  up  a  Protestant  until  she  was  eight  and  a  half  years  of  age, 
the  Court  declined  to  enquire  whether  the  child  had  acquired  religious  views, 
and  ordered  the  child  to  be  brought  up  in  the  Roman  Catholic  faith  ;  Hawks- 
worth  v.  Hawksworth  (1871)  L.R.  6  Ch.  589.  A  mother  who  brings  a  child 
HP  in  a  different  religion  from  that  of  the  father  may  be  removed  from  the 
office  of  guardian;  Re  Hunt  (1843)  2  Connor  &  Lawson  373  ;  Skinner  v.  Qrde 
(1871)  L.R74  P7U.  60  ;  but  the  Court  will  not  take  a  child  of  tender  years  out 
of  the  custody  of  its  mother,  merely  upon  the  ground  of  different  religious 
faith  ;  Austin  v.  Austin  (1865)  34  Beav.  257. 

The  directions  of  the  father's  will  as  to  religion  must  be  followed  ;  Davis  v. 
Davis  (1862)  10  W.R.  245. 

But  where  a  child,  notwithstanding  the  father's  faith  or  the  directions  in  his 
will  has  been  brought  up  in  a  different  faith  and  the  Court  is  satisfied  upon  an 
interview  that  the  distinctive  doctrines  have  taken  a  firm  hold  upon  his  mind, 
and  that  a  change  would  not  be  for  his  welfare,  it  is  too  late  to  give  directions 
that  he  be  educated  in  the  faith  of  his  father  ;  Stourton  v.  Stourton  (1857)  8 
De.G.  M.  &  G.  760  ;  Witty  v.  Marshal  (1841)  1  Y.  &C.  C.C.  68  ;  Re  Browne 
(1858)  8  Ir.  Ch.  R.  172  ;  but  these  cases  are  not  to  be  extended  ;  Hawksworth 
v.  Hawksworth  (1871)  L.R.  6  Ch.  539  ;  Re  Agar-Ellis  (1878)  10  Ch.  D.  49. 

Notwithstanding  that  under  s.  14  (1)  the  mother  is  guardian  when  no 
guardian  has  been  appointed  by  the  father,  additional  guardians  may  be 
appointed  by  the  Court  under  sub-section  2,  so  that  the  faith  of  the  father  may 
beobserved*;  Re  Scanlan  (1888)  40  Ch.  D.  200;  Re  Magees  (1892)  31  L.R. 
Ir.  513. 

And  where  there  are  joint  guardians  an  order  may  be  made  directing  the 
children  to  be  brought  up  in  the  faith  of  the  father  without  interfering  with 
the  mother's  custody  ;  Re  Montague  (1884)  28  Ch.  D.  82. 

Where  the  children  have  with  the  father's  consent  been  baptized  and  edu- 
cated during  his  lifetime  in  the  mother's  faith  such  education  may  be  continued 
after  his  death  ;  Re  Garnett  20  W.R.  222  ;  Re  Clark  (1882)  21  Ch.  D.  817, 
notwithstanding  a  contrary  direction  in  the  father's  will;  Hill  v. 'Hill  (1862) 
10  W.R.  400. 
T. 
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60-61  VICTORIA.  (DOMINION.) 


Preamble. 


CHAPTER   34. 

An  Act  respecting  the  Supreme  Court  of  Ontario  and  the 

Judges  thereof. 

(Assented  to  29th,  June  1897.} 

Whereas,  b}^  Acts  of  the  Legislature  of  the  Province  of 
Ontario  it  is  provided  to  the  effect  hereinafter  mentioned  with 
respect  to  appeals  to  the  Supreme  Court  of  Canada,  and  it  is 
desirable  to  confirm  hereby  the  provisions  of  the  said  Acts  ; 
Therefore  Her  Majesty,  by  and  with  the  advice  and  consent 
of  the  Senate  and  House  of  Commons  of  Canada,  enacts  as 
follows  : — 

1.  No  appeal  shall  lie  to  the  Supreme  Court  of  Canada  from 
any  judgment  of  the  Court  of  Appeal  for  Ontnrio,  except  in 
the  following  cases  : — 

(a)  Where  the  title  to  real  estate  or  some  interest  therein  is 
in  question  ; 

(6)  Where  the  validity  of  a  patent  is  affected  ; 

(c)  Where  the  matter  in  controversy  in  the  appeal  exceeds 
the  sum  or  value  of  one  thousand  dollars,  exclusive  of  costs  ; 

(d)  Where  the  matter  in  question  relates  to  the  taking  of 
an  annual  or  other  rent,  customary  or  other  duty  or  fee,  or  a 
like  demand  of  a  general   or   public   nature   affecting  future 
rights. 

(e)  In  other  cases  where  the  special  leave  of  the  Court  of 
Appeal  for  Ontario  or   of   the    Supreme    Court   of  Canada  to 
appeal  to  such  last  mentioned  Court  is  granted. 

(/)  Whenever  the  right  to  appeal  is  dependent  upon  the 
amount  in  dispute,  such  amount  shall  be  understood  to  be  that 
demanded,  not  that  recovered,  if  they  are  different. 

Judges  of  2.  The  judges   of   the  Supreme    Court   of  Judicature    for 

Supreme  Ontario  shall  reside  at  the  City  of  Toronto  or  within  five  miles 
Court  of  thereof,  but  leave  to  reside  elsewhere  in  the  Province  for  any 
reside  at  or  specified  time  may  be  granted  from  time  to  time  by  the  Gov- 
near  Toronto,  ernor  in  Council. 


No  appeal  to 
Supreme 
Court  of 
Canada  from 
Court  of 
Appeal  for 
Ontario. 

Exceptions. 
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NOTES. 

Act  Not  Retrospective.  The  Act  limiting  the  right  of  appeal  does  not  apply 
to  proceedings  which  were  pending  on  29th  June  1897,  when  it  came  into  force  ; 
Hyde  v.  Lindsay  (1898)  18  C.L.T.  373. 

Preamble.  The  Act  referred  to  in  the  preamble  is  R.S.O.  c.  49,  s.  2,  which 
provides  that  ' '  in  any  action  respecting  property  or  civil  rights  whether  for 
damages  or  for  specific  relief  the  judgment  of  the  Court  of  Appeal  for  Ontario 
shall  be  final  except  in  certain  cases,  which  exceptions  are  similar  to  the 
exceptions  in  the  Dominion  Act.  This  Act  was  declared  by  the  Supreme 
Court  more  than  once  to  be  ultra  vires  and  not  binding  upon  it ;  Clarksoii  v. 
Ryan  (1890)  17  S.C.R.  251.  The  Ontario  Act  contains  no  provision  similar  to 
s.  1  (f). 

Title  to  Land.  Where  a  second  mortgage  for  more  than  $1,000  iipon  land  is 
attacked  as  a  fraud  upon  creditors  and  pending  the  action  the  land  is  sold  and 
the  surplus  over  the  first  mortgage  is  less  than  $1,000  no  appeal  will  lie.  The 
title  to  land  is  not  then  in  question  ;  Jermyn  v.  Tew  (1898)  28  S.  C.  R.  497  ; 
Where  a  lessee  claimed  to  hold  the  property  under  a  verbal  agreement  of  sale 
title  to  land  was  in  question  ;  Blachford  v.  McBain  (1890)  19  S.C.R.  42, 

Where  a  defendant  has  innocently  encroached  with  his  building  upon  plain- 
tiff's land  and  there  is  no  contest  as  to  the  bare  ownership  of  the  piece  in  dis- 
pute, but  the  defendant  claims  to  hold  it  on  payment  of  reasonable  indemnity 
title  is  in  question  ;  Delorne  v.  Cusson  (1897)  28  S.C.R.  66,  and  where  the 
action  is  to  establish  boundaries  an  appeal  lies  ;  McGoey  v.  Leamy  (1897)  27 
S.C.R.  193.  In  an  action  to  quash  a  by-law  for  the  expropriation  of  land  the 
title  to  land  is  in  question';  Murray  v.  Westmount  (1897)  27  S.C.R.  579.  The 
words  "  title  to  real  estate  or  some  interest  therein  "  would  include  an  ease- 
ment ;  Chambei»land  v.  Fortier  (1894)  23  S.C.R.  371. 

Amount  in  Controversy.  Subsections  (c)  and  (f)  must  be  read  together  ;  (f) 
is  similar  to  the  provision  respecting  appeals  from  Quebec  (54  &  55  V.  c.  25,  s. 
3. )  The  proper  way  to  determine  the  amount  in  controversy  is  to  look  at  the 
amount  demanded  by  the  statement  of  claim  even  though  the  actual  amount  in 
controversy  in  the  Court  appealed  from  less  than  $1,000  ;  Laberge  v.  Equitable 
Life  Assurance  Society  (1894)  24  S.C.R.  59  ;  but  it  is  only  the  pecuniary  inter- 
est of  the  party  appealing  which  can  be  considered  ;  Labelle  v.  Barbeau  (1889) 
16  S.C.R.  390 ;  Hood  v.  Sangster  (1889)  16  S.C.R.  723.  Where  the  claim  of 
creditors  attacking  a  fraudulent  conveyance  was  under  the  appealable  amount 
the  appeal  was  quashed  although  the  value  of  the  land  was  $11,000  ;  Flatt  v. 
Ferland  (1892)  21  S.C.R.  32.  Where  defendants  claim  more  than  the  appeal- 
able amount  as  a  set  off  against  the  plaintiffs  claim,  and  their  claim  is  dis- 
allowed they  may  appeal ;  Hunt  v.  Taplin  (1895)  24  S.  C.  R.  36.  Where  a 
claim  was  originally  for  $880,  and  the  interest  and  judgment  for  more  than 
$2,000  was  entered  after  some  years  and  the  judgment  debtor  filed  a  petition 
disavowing  the  appearance  of  his  attorney  which  was  dismissed,  it  was  held 
he  had  the  right  to  appeal  ;  Dawson  v.  Dumont  (1891)  20  S.C.R.  709.  If  there 
are  separate  claims  against  several  respondents  each  under  the  appealable 
amount  there  is  no  right  to  appeal  ;  Stephens  v.  Girth  ;  Re  Ontario  Express 
and  Transportation  Co.  (1895)  24  S.C.R.  716.  Where  the  amount  involved  by 
the  judgment  was  under  the  appealable  amount,  the  fact  that  under  certain 
contingencies  more  might  become  involved  gives  no  right  to  appeal ;  Rodier  v. 
Lapierre  (1892)  21  S.C.R.  69  ;  MacDonald  v.  Galivan  (1898)  28  S.C.R.  258. 
A  claim  by  an  assignee  under  the  appealable  amount  was  defeated  by  a  claim 
over  the  appealable  amount  against  the  assignor.  The  assignee  had  no  right 
of  appeal;  La  Banque  du  Peuple  v.  Trottier  (1898)  28  S.  C.  R.  422.  Where 
property  seized  under  an  execution  is  of  a  value  over  the  appealable  amount, 
and  a  claimant  thereof  fails  in  establishing  his  title  in  the  Court  below  he 
may  appeal  although  the  amount  of  the  execution  is  under  $1,000;  Kingv. 
Dupus  (1898)  28  S.C.R.  388,  and  cases  there  cited. 

Although  a  contested  claim  against  an  insolvent  estate  is  over  $1,000,  if  the 
claim  of  the  creditor  contesting  it  is  less  than  that  sum  he  cannot  appeal  ; 
Lachance  v.  La  Societe  de  Piets  et  de  Placements  de  Quebec  (1896)  26  S.  C.  R. 
200. 

Although  the  amount  claimed  may  have  been  made  to  exceed  the  appealable 
amount  by  including  Statute  barred  interest  the  appeal  will  lie.  Ayotte  v. 
Boucher  (1883)  9  S.C.R.  460. 

If  the  judgment  deals  in  any  way  with  property  of  which  the  value  is  not 
ascertained  an  affidavit  should  be  filed  as  early  as  possible  shewing  the  value 
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thereof  ;  Joyce  v.  Hart  (1877)  1  S.C.R.  321  at  p.  338  ;  Muir  v.  Carter  (1888) 
16  S.C.R.  473  ;  Dreschel  v.  Auer  Incandescent  Light  Co.  (1898)  28  S  C.R.  268. 
It  will  be  noticed  that  sub-sec,  (c)  speaks  of  the  amount  in  controversy  "  in 
the  appeal"  Questions  have  arisen  as  to  the  right  of  .appeal  when  by  the 
addition  of  interest  before  judgment  the  amount,  although  originally  below, 
has  reached  the  appealable  amount.  Except  for  the  provisions  of  sub-sec,  (f) 
the  right  to  appeal  would  then  be  clear  ;  Gooroopersad  Khoond  v.  Juggutch- 
under  (1860)  13  Moo.  P.C.  472  ;  Quebec  Fire  Assce.  Co.  v.  Anderson  (1860)  13 
Mco.  P.  C.  477  ;  but  by  the  addition  of  sub-sec,  (f )  the  authorities  upon  Quebec- 
appeals  may  be  applicable.  S.  29  of  the  Supreme  and  Exchequer  Court  Act 
(R.S.C.  c.  135)  prohibits  an  appeal  from  Quebec  "in  any  action  cause  or  matter 
wherein  the  amount  in  controversy "  does  not  amount  to  $2,000,  and  the 
amount  is  determined  as  in  sub-sec,  (f)  by  the  amount  demanded,  not  that 
recovered. 

In  Dufresne  v.  Guevremont  (1896)  26  S.C.R.  216;  the  amount  demanded  was 
under  the  appealable  amount,  but  judgment  was  recovered  for  a  sum  in  excess 
thereof  by  means  of  the  addition  of  interest  ;  but  the  right  to  appeal  was  denied. 

If  the  jurisdiction  depends  upon  the  amount  in  controversy  in  the  appeal, 
interest  after  verdict  and  before  judgment  may  be  considered  in  estimating  the 
appealable  sum  ;  Bank  of  New  South  Wales  v.  Owston  (1879)  4  App.  Gas.  270. 

See  Quebec  Montmorency  and  Charlevoix  Ry.  Co.  v.  Mathieu  (1891)  19  S.C. 
R.  426. 

Future  Rights.  The  rights  must  be  "vested,"  not  merely  "contingent" 
rights  ;  O'Dell  v.  Gregory  (1895)  24  S.C.R.  661  ;"  Annual  rents"  mean  ground 
rents  ;  Rodier  v.  Lapierre  (1892)  21  S.C.R.  69.  The  words  "  affecting  future 
rights  "  are  governed  and  qualified  by  the  preceding  words,  and  to  make  a  case 
appealable  not  only  must  future  rights  be  bound  but  the  future  rights  so  bound 
must  relate  to  some  of  the  matters  or  things  specified  or  a  like  demand  of  a 
public  or  general  nature  ;  Gilbert  v.  Gilman  (1889)  16  S.  C.  R.  189  ;  Rodier  v. 
Lapierre  (1892)  21  S.C.R.  69  ;  O'Dell  v.  Gregory  (1895)  24  S.C.R.  661  ;  Mac- 
Donald  v.  Galivan  (1898)  28  S.C.R.  258. 

It  would  seem  to  be  clear  that  as  to  "  demands  of  a  like  nature,  etc.,"  they 
are  governed  by  the  words  "affecting  future  rights."  Whether  these  latter 
words  govern  also  the  specified  matters  in  the  suo-section,  as  annual  rents,  etc. , 
would  appear  to  be  more  doubtful.  It  would  seem  however,  that  the  words 
should  be  interpreted  in  the  same  manner  as  the  concluding  words  of  s.  29  (b) 
relating  to  Quebec  Appeals,  and  those  words,  "  affecting  future  rights  "  it  is 
settled,  govern  all  the  preceding  words  ;  Lariviere  v.  School  Commissioners 
for  Three  Rivers  (1894)  23  S.C.R.  723. 

The  matter  relating  to  rent,  fee,  &c.,  must  be  the  matter  really  in  contro- 
versy and  not  something  collateral  thereto  ;  Chagnon  v.  Normand  (1889)  16  S. 
C.R.  661. 

Actions  for  demands  of  the  following  nature  are  not  within  sub-sec,  (f).  For 
,an  instalment  on  a  contract ;  Gilbert  v.  Gilman  (1889)  16  S.C.R.  189.  Fora 
monthly  instalment  on  an  annuity  under  a  will  ;  Rodier  v.  Lapierre  (1892)  21 
;S.C.R.  69. 

For  a  separation  between  husband  and  wife  where  the  result  would  be  to 
.-defeat  a  contingent  right  ;  O'Dell  v.  Gregory  (1895)  24  S.C.R.  661. 

For  a  half  yearly  payment  of  interest  on  moneys  left  by  will ;  Raphael  v. 
Maclaren  (1897)  27  S.C.R.  319. 

For  an  allowance  for  maintenance  of  a  minor  up  to  14  years  of  age  ;  Mac- 
Donald.v.  Galivan  (1898)  28  S.C.R.  258. 

For  an  instalment  of  a  pension  ;  La  Banque  du  Peuple  v.  Trottier  (1898)  28 
; S.C.R.  422. 

On  the  other  hand  actions  for  assessments  upon  property  for  improvements 
are  within  the  section  ;  Reburn  v.  Ste.  Anne  (1887)  15  S.C.R.  92  ;  Les 
"Ecclesiastiques  de  St.  Sulpice  de  Montreal  v.  Montreal  (1889)  16  S.C.R.  399  ; 
and  so  is  a  petition  to  set  aside  an  assessment  for  expropriations  for  widening 
-streets,  Stevenson  v.  Montreal  (1897)  27  S.C.R.  187. 

An  action  for  damages  for  interfering  with  an  exclusive  statutory  privilege 
for  a  toll  bridge  affects  future  rights  ;  Galarneau  v.  Guilbault  (1889)  16  S.C.R. 
.579. 

Special  Leave.  A  question  of  construction  of  the  rules  of  a  benefit  society 
and  the  rights  of  parties  to  insurance  money  under  a  benefit  certificate  was 
held  not  to  be  of  sufficient  importance  to  warrant  leave  to  appeal ;  Fisher  v. 
Fisher  (1898)  28  S.C.R.  494. 
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CHAPTER  72. 

An  Act  respecting  the  Limitation  of  certain  actions. 


LIMITATION  OF  ACTIONS — 

For  rent  upon  a  demise,  s.  1  (a). 

On  specialties,  s.  1  (6). 

On  recognizances,  s.  1  (c). 

On  awards,  s.  1  (d). 

For  escape,  s.  1  (e). 

For  money  levied  under  execution, 

s-  1  (/)• 
For  penalties,  etc.,  s.  1  (g). 


Upon  covenants  in  mortgages,  s. 

1  (h). 
Of  account  or  between  merchants, 

s.  2. 
DISABILITIES,  s.  3. 

NO  DISTINCTION  BETWEEN  RESIDENTS 
AND  NON-RESIDENTS,  SS.  4,  5. 

CASES  OF  ACTIONS  AGAINST  JOINT 
DEBTORS,  SS.  G,  7- 

EFFECT  OF  ACKNOWLEDGMENTS,  s.  8 
LIMITATION  IN  INTESTACY,  s.  9. 


HER  MAJESTY,  by  and  with  the  advice  and  consent  of  the 
Legislative  Assembly  of  the  Province  of  Ontario,  enacts 
as  follows  :  — 


Limitation  of  1.  —  (i)  The  actions  hereinafter  mentioned  shall  be  com- 
mencing par-  nienced  within  and  not  after  the  times  respectively  herein- 
ticular  actions  after  mentioned,  that  is  to  say  : 

(a)  Actions   for  rent,  upon  an  indenture  of  demise, 
R.  S.  0.  1887,  c.  60,  s.  1  (la), 

(6)  Actions  upon  a  bond,  or  other  specialty,  except  upon 
the  covenants  contained  in  any  indenture  of  mort- 
gage made  on  or  after  the  1st  day  of  July,  1894. 
R.  S.  0.  1887,  c.  60,  s.  1  (16)  ;  56  V.  c.  17,  s.  1,  part  ; 
60  V.  c.  3,  s.  3. 

(c)  Actions   upon   a   recognizance, 

within  twenty  years  after  the  cause  of  such  actions  arose  ; 

(d)  Actions  upon  an  award  where  the  submission  is  not 
by  specialty, 

(e)  Actions  for  an  escape, 

(/)  Actions  for  money  levied  on  execution, 

within  six  years  after  the  cause  of  such  actions  arose  ; 

. 
(g)  Actions   for   penalties,  damages,   or   sums   of  money 

given  to^tne  party  aggrieved,  by  any  statute, 
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within  two  years   after    the   cause    of    such   actions   arose ; 
K  S.  O.  1887,  c.  60,  s.  1.  (1,  c— g). 

(h)  Actions  upon  any  covenant  contained  in  any  inden- 
ture of  mortgage,  made  on  or  after  the  1st  day  of  July, 
1894,  within  ten  years  after  the  cause  of  such  actions 
arose.  56  V.  c.  17,  s.  1,  part. 

(2)  But  nothing  herein  contained  shall  extend  to  any  action  Where  time 
given  by  any  statute,  when  the  time   for  bringing  the  action  limited.7 
is  by  the  statute  specially  limited.     R.  S.  0.  1887,  c.  60,  s.  1  (2). 


2.  All  actions  of  account    or  for    not    accounting,  or    for  Actions  of 
such  accounts  as  concern  the  trade  of  merchandise  between  W^*»  f*?i| 
merchant    and    merchant,    their    factors  and   servants,    shall  menced  within 
be   commenced    within   six   years    after   the   cause   of    such  six  years. 
actions  arose  ;    and   no  claim   in   respect  of   a  matter  which 

arose  more  than  six  years  before  the  commencement  of 
the  action,  shall  be  enforceable  by  action  by  reason  only 
of  some  other  matter  of  claim  comprised  in  the  same  account, 
having  arisen  within  six  years  next  before  the  commencement 
of  the  action.  R.  S.  0.  1887,  c.  60,  s.  2. 

3.  In  case  a  person  entitled  to  such  action,  as  aforesaid,  is  In  case  of 
at  the  time  of  the  cause  of  action  accruing  within  the  age  of  Of8piaintiff. 
twenty-one  years,    or  non  compos  mentis,  then  such  person 

may  bring  the  action,  within  such  time  after  coming  to  or 
being  of  full  age,  or  of  sound  memoryy  as  other  persons  having 
no  such  impediment  should,  according  to  the  provisions  of  this 
Act,  have  done.  R  S.  O.  1887,  c  60  s.  a 


4.  A  plaintiff  who  is  resident  out  of  Ontario  shall  have  no  Non-resident 
longer  period  of    time    to    commence    an  action  than   if  he 

were  resident  in  Ontario  when  the  cause  of  action  or  proceed- 
ing first  accrued.     R.  S.  O.  1887,  c.  60,  s.  4. 

5.  If  a  person  against  whom  any  such  cause  of  action  accrues,  Non-resident 
is    at    such    time    out     of    Ontario,    the    person    entitled  to  defendants. 
the.  cause  of  action  may  bring  the  action  within  such  times 

as  are  before  limited  after  the  return  of  the  absent  person  to 
Ontario.     R.  S.  O.  1887Tc.  60,  s.  5. 

6.  Where    a    cause   of    action,    with   respect  to  which  the  As  to  cases 
period  of   limitation  is  fixed  by  the  Imperial  Act  of   the  21st  where  some 

„  ,,       -r,    .  t>    T7--          T  j_i       TT  ,        1/1  i-         joint  debtors 

year  or  the  Reign  ot  King  James  the  I'irst,  chapter  16,  section  have  been 
3,  or  by  any  Act   now  in  force  in  Ontario,  lies  against   joint  within  and 

A-U  A  '4.1      J    A        A-U  -U      11  A      1  .L'Al      J    S0me  Without 

debtors,  the  person  entitled  to  the  same  shall  not  be  entitled  Ontario. 
to  any  time  within  which  to  commence  such  action  against 
any  one  of  the  joint  debtors  who  was  within  Ontario  at  the 
time  the  cause  of  action  accrued,  by  reason  only  that  some 
other  of  the  joint  debtors  was,  at  the  time  the  cause  of  action 
accrued,  out  of  Ontario.  R.  S.  O.  1887,  c.  60,  s.  6. 
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Recovery  7.  The  person  so  entitled  shall  not  be  barred  from   com- 

againstone      mencing  an   action  against  the  ioint  debtor  who   was  out  of 

joint  debtor  no  ~     ,      .  r  ,-,          ,.  ,••  £  -,        £, 

bar  to  action     Ontario    at   the    time     the    cause    ot    action    accrued,   alter 
against  his  return  to  Ontario,  by  reason  only  that  iudgment  has  been 

another  who  is     -,         -i  -.  .    •',     ,-,        .    .    ,  *j   -•.,  v  •,-,• 

absent.  already  recovered  against  the  joint  debtor  who  was  within 

Ontario  at  the  time  aforesaid.     R.  S.  O.  1887,  c.  60,  s.  7. 

Effect  of  writ-      8.  In   case  an  acknowledgment  in  writing,  signed  by  the 
ten  acknow-     principal   partv   or   his   agent,   is   made   by  a   person   liable 

ledgment  or      *- r         r. — **— r *1    r.  '  r 

part  payment,  upon  an  indenture,  specialty  or  recognizance,  or  in  case 
an  acknowledgment  is  made  by  such  person  by  part  pay- 
ment, or  part  satisfaction,  on  account  "of  any  principal  or 
interest  due  on  such  indenture,  specialty  or  recognizance , 
the  person  entitled  may  bring  an  action  for  the  money 
remaining  unpaid  and  so  acknowledged  to  be  due,  within 
twenty  years,  or  in  the  cases  mentioned  in  clause  (h)  of  sub- 
section 1  of  section  1  within  ten  years,  after  such  acknowledg- 
ment by  writing,  or  part  payment,  or  part  satisfaction,  as 
aforesaid ;  or  in  case  the  person  entitled  is  at  the  time  of  the 
acknowledgment  under  disability,  as  aforesaid,  or  the  party 
making  the  acknowledgment  is,  at  the  time  of  making  the 
same  out  of  Ontario,  then  within  twenty  years,  or  in  the 
cases  aforesaid  within  ten  years,  after  the  disability  has  ceased, 
as  aforesaid,  or  the  party  has  returned,  as  the  case  may  be. 
R  S.  O.  1887,c.  60,  s.  8  ;  60  V.  c.  3,  s.  ». 

An  action  to         9.  No  action  or  other  proceeding  shall  be  brought  to  recover 
recover  per-     £ne  personal  estate,  or  any  share  of  the  personal  estate  of  a 

sonal  estate  ,    .  *  ,    ,         ,        ,  *     ,  , 

of  an  intestate  person  dying  intestate,  possessed  by  the  legal  personal  repre- 


or  any  part 
thereof,  must 
be  brought 
within  twenty 
years. 
Imp.  Act,  23 
and  24  V.  c.    | 

Qfi    c.     1Q 

sentative  of  such  intestate/but  within  twenty  years  next  after 
a  present  right  to  receive  the  same  accrued  to  some  person 
capable  of  giving  a  discharge  for  or  release  of  the  same,  unless 

in  the  meantime  some  part  ot  the  estate  or  share,  or  some 
interest  in  respect  thereof  has  been  accounted  for  or  paid,  or 

some  acknowledgment  of  the  right  thereto  has  been  given  in 
writing,  signed  by  the  person  accountable  for  the  same,  or  his 
agent,  to  the  person  entitled  thereto,  or  his  agent ;  and  in  such 
case,  no  action  shall  be  brought  but  within  twenty  years 
after  such  accounting,  payment  or  acknowledgment,  .or  the 
last  of  such  accountings,  payments  or  acknowledgments,  if 
more  than  one,  was  made  or  given.  R.  S.  O.  1887,  c.  60,  s.  9. 
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NOTES. 

| 

Rent  and  Specialties.  Section  1  was  originally  taken  from  Imperial  Statute 
3  &  4  Will.  4,  c.  42,  s.  3.  The  exception  as  to  covenants  in  mortgages  was 
introduced  in  1894. 

Where  a  foreclosure  or  redemption  suit  is  between  the  mortgagee  and 
mortgagor  who  is  liable  on  the  covenant,  or  his  heirs  full  arrears  of  interest  to 
the  statutory  limit  on  the  speciality  (20  years  or  now  10  years)  may  be  allowed ; 
Du  Vigier  v.  Lee  (1843)  2  Ha.  326  ;  Elvy  v.  Norwood  (1852)  5  DeG.  &  Sm.  240  ; 
Howereen  v.  Bradburn  (1875)  22  Gr.  96  ;  Airey  v.  Mitchell  (1874)  21  Gr.  512  ; 
MacDonald  v.  MacDonald  (1886)  11  0.  R.  187;  but  see  these  cases  discussed 
in  McMicking  v.  Gibbons  (1897)  24  A. R.  586,  in  which  it  was  decided  that 
only  six  years  arrears  could  be  allowed  against  a  subsequent  encumbrancer 
coming  to  redeem,  see  R.S.O.  c.  133,  s.  17. 

Penalties.  An  action  by  an  informer  suing  qui  tarn,  must  be  brought  within 
one  year  ;  31  Eliz.  c.  5  ;  s.  5. 

Mortgages.  Where  the  covenant  is  to  pay  the  principal  on  demand  and 
interest  in  the  meantime,  time  does  not  commence  to  run  until  a  demand  is 
made,  Re  Brown's  estate,  Brown  v.  Brown  (1893)  2  Ch.  300.  The  point  has 
not  arisen  whether  a  covenant  implied  in  a  mortgage  under  R.S.O.  c.  121,  s. 
5,  is  "contained"  therein.  The  English  decisions  as  to  the  effect  of  the  Real 
Property  Limitation  Act  on  covenants  in  mortgages,  and  actions  on  judgments 
are  not  applicable  in  Ontario  ;  Allan  v.  McTavish  (1878)  2  A.R.  278;  Boice  v. 
O'Loane  (1878)  3  A.R.  167  ;  McCullough  v.  Sykes  (1885)  11  P.R.  337  ;  Chard 
v.  Rae  (1889)  18  O.R.  371.  A  foreign  judgment  is  not  a  specialty  ;  North  v. 
Fisher  (1884)  6  O.R.  206  ;  Duplex  v.  De  Roven  (1705)  2  Vern.  540. 

Actions  of  Account.  The  Statute  of  Limitations,  21  James  I.  c.  16  excepted 
' '  such  accompts  as  concern  the  trade  of  merchandise  between  marchant  and 
marchant  their  factors  or  servants."  S.  2  is  taken  from  19  &  20  V.  c,  97,  s.  9. 
The  exception  from  the  Statute  of  James  did  not  apply  to  an  action  of  indebit- 
atus  assumpsit,  bxit  only  to  the  action  of  account  or  to  an  action  on  the  case  for 
not  accounting  ;  Inglis  v.  Haigh  (1841)  8  M  &  W.  769  ;  Russell  v.  Robertson 
(1844)  1  U.C.R.  235.  The  phrase  "comprised  in  the  same  account"  means 
'•  that  would  have  been  comprehended  in  ";  Knox  v.  Gye  (1872)  L.R.5  H.L. 
656.  Where  partnership  dealings  were  closed  more  than  six  years  before 
action,  an  action  for  an  account  was  held  to  be  barred,  notwithstanding  a 
payment  to  plaintiffs  solicitor,  without  his  knowledge,  within  six  years,  paid ' 
as  the  full  amount  due  him  ;  Cotton  v.  Mitchell  (1883)  3  O.R.  421. 

Disabilities.  Where  the  Statute  begins  to  run  it  continues  notwithstanding 
any  subsequent  disability  ;  Doe  d  Dixon  v.  Grant  (1834)  3  O.S.  511  ;  Wigle  v. 
Stewart  (1869)  28  U.C.R.  427.  The  fact  that  the  cause  of  action  is  one  as  to 
which  service  out  of  the  jurisdiction  may  be  allowed  will  not  prevent  the  dis- 
ability attaching  :  Musurus  Bey  v.  Gadban  (1894)  2  Q.B.  352.  Merely  touch- 
ing Ontario  for  a  temporary  purpose  would  not  be  a  "return"  ;  Gregory  v. 
Hurrill  (1823)  1  Bing.  324  ;  but  a  temporary  sojourn  even  by  a  foreigner  would 
be  a  "return"  ;  Pardo  v.  Bingham  (1869)  L.R.  4  Ch.  785. 

Payment  or  Acknowledgement.  The  Statute  21  James  I  c.  16  contained  no 
provision  respecting  payments-or  acknowledgements,  but  by  numerous  cases 
thereon,  reference  to  which  is  made  in  the  notes  to  R.S.O.  c.  146,  a  new 
promise  was  inferred  from  a  payment,  and  also  from  an  acknowledgment 
when  the  terms  of  such  acknowledgment  were  such  that  a  promise  could  be 
inferred.  The  cases  under  the  Statute  of  James  as  modified  by  R.S.O.  c.  146, 
are  not  therefore  strictly  applicable  to  acknowledgments  or  payments  made 
with  respect  to  specialty  debts.  Sec.  9  of  the  Statute  under  discussion  makes 
express  provision  for  acknowledgments  and  payments,  and  gives  a  new  start- 
ing point  for  the  limitation  provided  for  in  the  earlier  sections.  The  Section 
is  taken  from  3  &  4  Will.  IV  c.  42,  s.  5.  The  principal  point  of  difference  from 
actions  on  simple  contract  debts  is  that  though  an  acknowledgment  of  a 
specialty  debt  be  made  under  circumstances  which  preclude  a  promise  to  pay 
from  being  implied,  it  will,  nevertheless  be  sufficient  to  give  a  new  starting 
point  to  the  period  of  limitation  ;  Moodie  v.  Bannister  (1859)  4  Dr.  432,  and 
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it  will  be  equally  good  if  not  made   to   the  creditor,  but  to  a  third  party,  or 
inlin  answer  to  a  suit  against  the  debtor  to  which  the  creditor  is  not  a  part?,  iB. 

It  would  appear  also  that  an  acknowledgment  by  one  joint  debtor  may  keep 
alive  the  specialty  debt  against  the  others.  S.  2  of  R.S.O.  c.  146,  merely 
applies  to  cases  within  the  Statute  21  James  I.  In  England  under  19  &  20  V. 
c.  97  (The  Mercantile  Amendment  Act)  s.  14,  it  is  expressly  provided  that  no 
joint  debtor,  &c.,  in  cases  coming  under  3  &  4  Will.  IV.  c.  42,  shall  lose  the 
benefit  of  that  Statute  by  an  acknowledgment  given  by  another  joint  debtor. 
A  payment  by  any  person  liable  or  his  agent  will  keep  the  debt  alive  as  against 
all  persons  liable  ;  Re  Frisby,  Allison  v.  Frisby  (1889)  43  Ch.  D.  106  ;  Barnes 
v.  Glenton  (1898)  2  Q.B.  223. 

A  tenant  for  life  of  land  under  a  devise  by  the  obligor  in  a  specialty,  in 
which  the  heirs  were  bound  is  a  "party  liable";  Roddam  v.  Morley  (1856)  1 
DeG.  &  J.  1,  and  so  is  an  assignee  of  an  equity  of  redemption  ;  Forsyth  v. 
Bristowe  (1853)  8  Ex.  716,  and  so  is  a  tenant  for  life  of  an  equity  of  redemp- 
tion ;  Dibb  v.  Walker  (1893)  2  Ch.  429,  and  a  payment  by  them  will  be  suffi- 
cient to  keep  alive  an  action  on  the  covenant.  The  surety  on  a  joint  and  sev- 
eral covenant  made  by  him  and  his  principal  remains  liable  although  no  pajr- 
ment  or  acknowledgment  may  have  been  made  by  him  within  the  statutory 
period  if  the  principal  has  paid  interest  within  such  period  ;  Re  Frisby, 
Allison  v.  Frisby  (1889)  43  Ch.  D.  106. 

But  where  the  liability  of  the  party  making  the  payment  stands  upon  totally 
different  grounds  from  that  of  the  person  sought  to  be  affected  thereby  the 
payment  will  be  ineffective  as  to  the  latter  ;  Coope  v.  Cresswell  (1866)  L.R.  2 
Ch.  112. 

Distributive  Share  on  Intestacy.  An  action  for  a  legacy  must  be  brought 
within  10  years,  and  an  action  for  a  share  on  a  intestacy  within  20  years,  see 
"K.S.O.  c.  133,  s.  23.  A  similar  discrepancy  occurs  in  England  ;  see1  Williams 
on  Executors  ;  9th  Ed.  1925.  The  "  present  right  "  to  receive  the  share  does 
not  arise  before  the  assets  are  actually  received  by  the  administrator  and 
therefore  where  some  assets  had  been  received  more  than  20  years  and  others 
within  20  the  action  was  held  to  be  barred  as  to  the  former  but  not  as  to  the 
latter;  Re  Johnson,  Sly  v.  Johnson  (1885)  29  Ch.  D.  964. 
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CHAPTER  116. 
An  Act  respecting  Powers  of  Attorney. 


HER  MAJESTY,  by  and  with  the  advice  and  consent  of  the 
Legislative  Assembly  of  the  Province  of  Ontario,  enacts 
as  follows : — 

1.  In  case  a  power  of  attorney  for  the  sale  or  management  As  to  a  power 
of  real  or  personal  estate,  or  for  any  other  purpose,  provides  p^videcTax- 
that  the  same  may  be  exercised  in  the  name  and  on  the  behalf  pressly  to  be 
of  the  heirs  or  devisees,  executors  or  administrators  of  the  exercised  after 

•  11  n  «.  decease  01 

person  executing  the  same,  or  provides  by  any  torm  ot  words  constituent. 
that  the  same  shall  not  be  revoked  by  the  death  of  the  person 
executing  the  same,  such  provision  shall  be  valid  and  effectual  * 
to  all  intents  and  purposes,  according  to  the  tenor  and  effect 
thereof,  and  subject  to  such  conditions  and  restrictions,  if  any, 
as  may  be  therein  contained.     R.  S.  0.  1887,  c.  97,  s.  1. 

2.  Independently   of    such    special   provision   in   a   power  Where  things 
of  attorney,  every  payment  made  and  every  act  done  under  and  ^decease 
in  pursuance  of  a  power  of  attorney,  or  a  power,  whether  in  etc.,  of  con- 
writing  or  verbal,  and  whether  expressly  or  impliedly  given, 

or  an  agency  expressly  or  impliedly  created  after  the  death  of 
the  person  who  gave  such  power  or  created  such  agency,  or 
after  he  has  done  some  act  to  avoid  the  power  or  agency,  shall, 
notwithstanding  such  dgath  or  act  last  aforesaid,  be  valid  as 
respects  every  person  party  to  such  payment  or  act,  to  whom 
the  fact  of  the  deafly,  or  of  the  doing  of  such  act  as  last  afore- 
said, was  not  known  at  the  time  of  such  payment  or  act  bona 
fide  done  as  aforesaid,  and  as  respects  all  claiming  under  such 
last  mentioned  person.  R.  S.  0.  1887,  c.  97,  s.  2. 
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NOTES. 

Law  Before  the  Act.  A  power  of  attorney,  even  to  a  creditor  to  receive  a 
debt,  not  accompanied  by  an  assignment  of  it  was  revoked  by  the  death  of  the 
principal.  Lepard  v.  Vernon  (1813)  2  Ves.  &  B.  51. 

The  estate  of  a  principal  was  not  liable  for  goods  supplied  to  his  agent  after 
his  death.  Blades  v.  Free  (1829)  9  B.  &  C.  167  ;  32  R.R.  620. 

A  payment  under  a  power  of  attorney  made  after  the  death  of  the  principal 
was  illegal,  Wallace,  v.  Cook  (1804)  5  Esp.  117,  but  Equity  gave  effect  to  bona 
Jide  dealings  before  the  death  became  known  to  the  attorney.  Baily  v.  Collett 
(1854)  18  Beav.  179.  On  the  insanity  of*a  principal  the  authority  of  the  agent 
is  revoked.  Drew  v.  Nunn  (1879)  4  Q.B.D.  661. 

Where  a  person  has  held  out  another  as  his  agent  either  by  express  com- 
munication, course  of  dealing  or  by  a  power  of  attorney,  his  estate  continued 
liable  until  the  person  acting  upon  the  representation  had  notice  of  the  revo- 
cation, except  in  cases  of  revocation  by  death.  Drew  v.  Nunn  (1879)  4  Q.B.D. 
668,  and  Brett,  L.  J.  in  the  latter  case  said,  at  p.  668,  "  Suppose  that  a  person 
makes  a  representation  which  after  his  death  is  acted  upon  by  another  in 
ignorance  that  his  death  has  happened  ;  in  my  view  the  estate  of  the  deceased 
will  be  bound  to  make  good  any  loss  which  may  have  occurred  through  acting 
upon  that  representation." 

By  the  present  Act,  every  person  acting  under  a  power  of  "attorney  in  good 
faith  is  protected,  notwithstanding  that  the  agency  may  have  been  revoked. 

Representatives  of  Principal.  At  common  law,  a  person  by  contract  could 
make  himself  or  his  estate  liable  for  goods  supplied  or  acts  done  after  his  death. 
See  Blades  v.  Free  (1829)  9  B.  &  C.  167  ;  32  R.R.  620.  The  present  Act 
'enables  him  to  give  power  to  an  agent  to  make  a  contract  after  his  death  in 
the  name  of  his  representatives.  The  editors  have  been  unable  to  find  any 
case  in  which  an  authority  under  s.  1  of  the  Statute  has  been  in  question.  It 
is  submitted  that  unless  the  power  is  one  which  the  principal  could  not  have 
revoked,  his  representatives  may  put  an  end  to  it  at  pleasure. 

Irrevocable  Powers.  Where  a  power  of  attorney  was  given  for  value,  equity 
would  not  allow  revocation.  Bromley  v.  Holland  (1802)  7  Ves.  3,  28. 

A  power  of  attorney  given  as  part  of  a  security,  Walsh  v.  Whitcomb  (1797) 
2  .asp.  £>(j5,  or  coupled  with  an  interest,  Gaussen  v.  Morton  (1830)  10  B.  &  C. 
731,  34  R.  R.  558;  Smart  v.  Sanders" (1848)  5  C.  B.  895 ;  Sinclair  v.  Dewar 
(1872)  19  Gr.  59;  Clerk  v.  Laurie  (1858)  2  H.  &  N.  199;  Carmichael's  case 
(1896)  2  Ch.  643  ;  or  operating  as  a  charge,  Spooner  v.  Sandilands  (1842)  1  Y.  • 
&  C.,  C.C.  390  is  irrevocable. 


CHAPTER    146. 


An  Act  respecting  Written  Promises  and  Acknow- 
ledgments of  Liability. 
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WRITTEN  ACKNOWLEDGMENT,  ETC., 
REQUIRED  TO  TAKE  CASE  OUT  OF 
STATUTE  OF  LIMITATIONS  IN 
CERTAIN  CASES,  S.  1. 

ACKNOWLEDGMENT,  ETC.,  BY  ONE  OF 
SEVERAL  JOINT  CONTRACTORS,  8. 2. 

RECOVERY  AGAINST  JOINT  CONTRACT- 
ORS, s.  3. 

ENDORSEMENTS  BY  PAYEE  ON  A  BILL 
OR  NOTE,  s.  4. 

•SET  OFF  WITHIN  STATUTES  OF  LIMI- 
TATIONS, s.  5. 


RATIFICATION  OF  PROMISE  MADE  DUR- 
ING INFANCY,  TO  BE  IN  WRITING, 
S.  6. 

REPRESENTATION  AS  TO  CREDIT  OR 

CHARACTER,  S.  7. 
CONSIDERATION    FOR    A    GUARANTY 

NEED  NOT  APPEAR  IN  WRITING, 

s.  S. 
SECTION    17   OF   THE    STATUTE    OF 

FRAUDS,  EXTENDED  TO  GOODS  TO 

BE    DELIVERED    AT    A    FUTURE 

TIME,  S.   9. 


H 


ER  MAJESTY,  by  and  with  the  advice  and  consent  of    3  / 
the  Legislative  Assembly  of   the  Province  of  Ontario     .  n 


•enacts  as  follows:  — 


•*  7  & 


1  .  No  acknowledgment  or  promise  by  words  only  shall  be  Promise  by 
deemed  sufficient  evidence  of  a  new  or  continuing  contract  ^fficie^to00* 
whereby  to  take  out  of  the  operation  of  the  Act,  passed  in  take  the 
England  in  the  twenty-first  year  of  the  Reign  of  King  James  £?  the'statute 
the  First,  any  case  falling  within  the  provisions  of  the  said  of  Limitations. 
Act  respecting  actions  21  Jac<  *»  c-  16< 

(a)  Of  account  and  upon  the  case  other  than  such  ac- 
counts as  concern  the  trade  of  merchandise  betweerT 
merchant  and  merchant,  their  factors  or  servants  ; 

(6)  On  simple  contract  or  of  debt  grounded  upon  any 
lending  or  contract  without  specialty  and 

(c)  Of  debt  for  arrears  of  rent  ; 

or  to  deprive  any  party  of  the  benefit  thereof,  unless  such 
acknowledgment  or  promise  is  made  or  contained  by  or  in 
some  writing  signed  by  the  party  chargeable  thereby,  or  by 
his  agent  duly  authorized  to  make  such  acknowledgment  or 
promise.  R.  S.  0.  1887,  c.  123,  s.  1. 

2.  Where  there  are  two  or  more  joint  contractors,  or  execu-  Case  of  two  or 
tors  or  administrators  of  any  contractor,  no  such  joint  con-  SactorsorCO 
tractor,  executor  or  administrator  shall  lose  the  benefit  of  the  executors. 
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said  Act  so  as  to  be  chargeable  in  respect  or  by  reason  only  of 
any  written  acknowledgment  or  promise  made  and  signed  by 
any  other  or  others  of  them,  or  by  reason  of  any  payment  of 
any  principal  or  interest  made  by  any  other  or  others  of  them 
R.  S.  0.  1887,  c.  123,  s.  2. 

Judgment  3.  In  actions  commenced  against  two  or  more  such  joint  con- 

where  plaintiff  tractors,  executors  or  administrators,  if  it  appears  at  the  trial 
one  or  more  or  otherwise  that  the  plaintiff,  though  barred  by  the  said  Act 
defendantsbut  of  King  James  the  First  or  by  this  Act,  as  to  one  or  more  of 

not  as  to  all.  i     •    •  i      •    •    , 

such  joint  contractors,  or  executors  or  administrators,  is  never- 
theless entitled  to  recover  against  any  other  or  others  of  the 
defendants  by  virtue  of  a  new  acknowledgment,  promise  or 
payment  as  aforesaid,  judgment  shall  be  given  for  the  plaintiff 
as  to  the  defendant  or  defendants  against  whom  he  recovers, 

O 

and  for  the  other  defendant  or  defendants  against  the  plaintiff. 
R.  S.  0.  1887,  c.  123,  s.  3. 

Endorsement,  i  4.  No  endorsement  or  memorandum  of  any  payment,  writ- 
pen  or  made  uPon  any  promissory  note,  bill  of  exchange,  or 

to  take  a  note,!  other  writing,  by  or  on  behalf  of  the  party  to  whom  the  pay- 
ent  has  been  made,  shall  be  deemed  sufficient  proof  of  the 
payment,  so  as  to  take  the  case  out  of  the  operation  of  the  said 
Act  of  King  James.  R.  S.  0.  1887,  c.  123,  s.  4. 

Statute  to  ap-       5.  The  said  Act  of  King  James  and  this  Act,  shall  apply  to 
set-off.  tne  cage  Qf  any  cjaim  Of  tne    nature    hereinbefore  mentioned 

alleged  by  way  of  set-off  on  the  part  of  any  defendant 
R.  S.  O.  1887,  c.  123,  s.  5. 

As  to  ratifica-  0.  No  action  shall  be  maintained  whereby  to  charge  any 
Person  uPon  anJ  promise  made  after  full  age  to  pay  any  debt 
contracted  during  infancy,  or  upon  any  ratification  after  full 
age  of  any  promise  or  simple  contract  made  during  infancy, 
unless  the  promise  or  ratification  is  made  by  some  writing 
signed  by  the  party  to  be  charged  therewith,  or  by  his  agent 
duly  authorized  to  make  the  promise  or  ratification.  R.  S.  O. 
1887,  c.  123,  s.  6. 

As  torepresen-      1.  No  action  shall  be  brought  whereby  to  charge  any  person 
iSgthe^farac-  uPon  or  ^7  reason  of  any  representation  or  assurance  made  or 
ter,  credit,  etc.,  given  concerning  or  relating  to  the  character,  conduct,  credit, 
ability,  trade  or  dealings  of  any  other  person,  ^p  the  intent  op 
purpose  that  such   other  person  may  obtain  money,  goods  or 
credit  thereupon,  unless   the  representation  or    assurance    is 
made  in  writing  signed  by  the  party  to  be  charged  therewith. 
R.  S.  0.  1887,  c.  123,  s.  7. 

Consideration  8.  No  special  promise  made  by  any  person  to  answer  for 
an^wSToTan-0  tne  debt,  default  or  miscarriage  of  another  person,  being  in 
other  need  not  writing  and  signed  by  the  party  to  be  charged  therewith,  or 
be  m  writing,  ^y  some  other  person  by  him  thereunto  lawfully  authorized, 


mm-age. 


of  a  third 
party. 
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shall  be  deemed  invalid  to  support  an  action,  or  other  pro- 
ceeding to  charge  the  person  by  whom  the  promise  has  been 
made,  by  reason  only  that  the  consideration  for  the  promise 
does  not  appear  in  writing,  or  by  necessary  inference  from  a 
written  document.  K  S.  O.  1887,  c.  123,  s.  8. 

9.  Section     17     of     the     Act     passed      in      England      in  statute  of 
the   29th  year   of   the  Reign   of   King  Charles   the   Second,  Frauds,29Car. 
entitled,  "An  Act  for  the  prevention  of  Frauds  and  Perjuries,"  ed^mtScts 
shall  extend  to  all  contracts  for  the  sale  of  goods  of  the  value,  for  goods  to  be 
of  $40   and   upwards,   notwithstanding   that   the   goods  may 
be   intended   to   be   delivered  at  some   future   time,   or   may 
not  at  the  time  of  the  contract  be  actually  made,  procured  or 
provided,  or  fit  or  ready  for  delivery,  or  although  some  act  may 
be  requisite  for  the  making  or  completing  thereof,  or  rendering 
the  same  fit  for  delivery.     R.  S.  O.  1887,  c.  123,  s.  9. 
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NOTES. 


Acknowledgment.  Section  1  is  from  9  Geo.  IV.  c.  14,  s.  1  and  19  &  20  V.  c. 
97,  s.  13.  The  Statute  21  James  I.  c.  16  made  no  provision  for  extending  the 
period  of  limitation  because  of  an  acknowledgment  or  part  payment.  The 
Statute  was  said  to  be  founded  upon  the  presumption  of  payment,  and  that  pre- 
sumption was  rebutted  by  an  admission  that  the  debt  was  still  owing  ;  Lloyd  v. 
Maund  (1788)  2  T.R.  760,  762  ;  Frost  v.  Bengough  (1823)  1  Bing.  266  ;  25  R.R, 
621  ;  but  this  theory  seems  to  be  untenable ;  see  2  Wm.  Saund.  183,  184.  The 
effect  of  the  acknowledgment  was  that  a  new  promise  was  inferred  based  upon 
the  consideration  of  the  old  debt;  Phillips  v.  Phillips  (1844)  3  Hare,  299; 
Earle  v.  Oliver  (1848)  2  Ex.  90  ;  but  this  view  seems  to  be  based  upon  the 
exploded  doctrine  of  past  consideration  and  is  therefore  unstable  ground.  {^it 
Frederick  Pollock.'s  view  is  that  the  Statute  was  one  of  procedure  only  and  that 


thcTdebtor  might  wa.irp.  ihpi  bpppfitL 


r  conferred  :^e  PolTnok  on  Con  tracts'. 
however,    many   decisions   which   can  be 


5th  Ed.  %  pp.  170,  624.     There   are 

reconciled  only  with  the  theory  of  a  new  promise. 

To  What  Causes  of  Action  Acknowledgments  Extend.  The  Statute  of  James 
prescribes  among  others,  periods  of  limitation  for  actions  upon  the  case  (which 
includes  actions  for  breach  of  contract)  and  of  trespass,  detinue,  trover,  assault, 
menace,  battery,  wounding,  imprisonment  and  replevin.  The  doctrine  of 
acknowledgments  extends  only  to  actions  in  which  debts  are  sought  to  be 
recovered.  ' '  To  revive  a  debt  by  promise  and  take  a  case  out  of  the  Statute 
there  must  be  an  antecedent  debt."  An  acknowledgment  of  negligence  in  mak- 
ing an  investment  on  insufficient  security  will  not  take  a  case  out  of  the 
Statute  ;  Whitehead  v.  Howard  (1820)  2  Brod.  &  Bing.  372 ;  23  R.R.  471.  An 
acknowledgment  is  inapplicable  to  an  action  of  trespass  ;  Hurst  v.  Parker 
(1817)  1  B.  &  Aid.  92  ;  18  R.R.  440,  or  an  action  of  negligence  by  an  attorney  ; 
Short  v.  McCarthy  (1820)  3  B.  &  Aid.  626,  22  R.R.  503.  In  such  cases  the 
action  if  maintainable  at  all  must  be  on  the  new  promise. 

There  are  no  statutory  provisions  respecting  acknowledgments  in  actions  for 
penalties  or  such  as  concern  the  trade  of  merchandise  between  merchant  and 
merchant,  their  factors  and  servants. 

Sufficient  Acknowledgments.  There  must  be  one  of  three  things  to  take  a 
case  out  of  the  Statute.  Either  there  must  be  an  acknowledgment  of  the 
debt  from  which  a  promise  to  pay  is  to  be  implied,  or  secondly,  there  must  be 
an  unconditional  promise  to  pay  the  debt,  or  thirdly,  there  must  be  a  condi- 
tional promise  to  pay  the  debt  and  evidence  that  the  condition  has  been  per- 
formed ;  per  Hellish  L.  J.  ;  Mitchell's  claim  (1871)  L.R.  6  Ch.  828.  From  a 
.simple  acknowledgment  a  promise  to  pay  may  be  implied,  but  if  there  be  an 
express  promise,  no  promise  can  be  implied  from  the  acknowledgment,  Meyer- 
hoff  v.  Froehlick  (1878)  4  C.P.D.  63. 

The  following  are  instances  of  sufficient  acknowledgments  : — 

Depositions  in  another  action  signed  by  the  debtor  ;  Roblin  v.  McMahon 
(1889)  18  O.R.  219  ;  Smith  v.  Poole  (1841)  12  Sim.  17. 

A  promise  to  have  the  amount  placed  to  the  plaintiffs  credit ;  Jones  v.  Brown 
(1859) '90.  P.  201. 

' '  I  will  try  to  pay  you  a  little  at  a  time  if  you  will  let  me.  I  am  sure  I  am 
anxious  to  get  out  of  your  debt.  I  will  endeavour  to  send  you  a  little  next 
week."  Lee  v.  Wilraot  (1866)  L.R.  1  Ex.  364. 

"I  shall  be  obliged  to  you  to  send  in  your  account  made  up  to  Xmas  last. 
I  shall  have  much  work  to  be  done  this  spring  ;  but  cannot  give  further  orders 
until  this  be  done."  Again,  "  You  have  not  answered  my  note.  I  again  beg 
you  to  send  in  your  account  as  I  particularly  require  it  in  the  course  of  this 
week."  Quincey  v.  Sharpe  (1876)  1  Ex.  D.  72. 

"  I  return  .  .  .  about  Easter.  If  you  send  me  the  particulars  of  your 
•account  with  vouchers  I  shall  have  it  examined  and  cheque  sent  to  3^011  for  the 
amount  due,  but  you  must  be  under  some  great  mistake  in  supposing  that  the 
amount  due  to  you  is  anything  like  the  sum  you  now  claim."  Skeet  v.  Lindsay 
<  1877)  2  Ex.  D.  314. 
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"  The  old  account  between  us  which  has  been  standing  over  so  long  has  not 
escaped  our  memory,  and  so  soon  as  we  can  get  our  affairs  arranged  we  will  see 
you  are  paid ;  perhaps  in  the  meantime  you  will  let  your  clerk  send  in  an 
account  of  how  it  stands."  Chasemore  v.  Turner  (1875)  L.R.  10  Q.B.  500. 

"  Send  in  your  account,"  Curwen  v.  Milburn  (1889)  42  Ch.  D.  424. 

' '  At  present  it  is  utterly  out  of  my  power  to  do  anything  ;  I  am  willing  to 
pay  you  any  reasonable  interest  to  let  the  matter  remain  for  the  present." 
Wi\by  v.  Elgee(1875)  L.R.  10  C.P.  497. 

A  request  for  delay  ;  Collis  v.  Stack  (1857)  1  H.  &  N.  605;  Cornforth  v. 
Smithard  (1859)  5  H.  &  N.  13. 

"  The  best  way  would  be  for  you  to  draw«for  the  balance  of  your  money." 
Dabbs  v.  Humphries  (1834)  10  Bing.  446. 

A  promise  to  remit  ;  Lang  v.  MacKenzie  (1830)  4  C.  &  P.  463. 

"  I  don't  see  how  it  is  possible  for  me  to  be  indifferent  on  the  matter  of  this 
debt.  If  I  were  able  in  any  way  to  reduce  it  further  you  mav  be  quite  sure 

1  should  do  so."     Re  Buskin  (1894)  15  R.  117. 

"  I  shall  go  to  my  attorneys  and  pay  the  debt  and  settle  it."  Triggs  v. 
Newnham  (1825)  1  C.  &  P.  631. 

Letters  expressing  present  inability  but  a  desire  to  pay.  Grant  v.  Cameron 
(1891)  18  S.C.R.  716  ;  Lee  v.  Wilmot  (1866)  4  H.  &  C.  469  ;  Dodson  v.  Mackey 
(1835)  4  N.  &  M.  327.  Bird  v.  Gammon  (1837)  3  Bing.,  N.C.  883  ;  Morrell  v. 
Frith  (1838)  3  M.  &  W.  402. 

A  letter  saying  the  demand  is  not  a  just  one,  and  disputing  the  amount,  but, 
"  I  am  ready  to  settle  the  account  whenever"  the  plaintiff  "  thinks  proper  to 
meet  on  the  business."  Colledge  v.  Horn  (1825)  3  Bing.  119  ;  28  R.R.  606. 

An  admission  of  a  debt  coupled  with  a  claim  that  it  was  discharged  by  a 
written  instrument  which  proved  not  to  amount  to  a  legal  discharge  ;  Parting- 
ton  v.  Butcher  (1806)  6  Esp.  66. 

Asking  an  explanation  of  the  items  of  the  account  ;  Sid  will  v.  Mason  (1858) 

2  H.  &  N.  306. 

Crediting  the  amount  in  a  contra  account ;  Waller  v.  Lacy  (1840)  1  M.  &  G. 
54. 

A  promise  to  pay  interest  on  the  amount  claimed  ;  Taylor  v.  Steele  (1847) 
16  M.  &  W.  665. 

Inserting  the  amount  of  the  creditor's  claim  in  a  statement  of  the  debtor's 
affairs  given  by  him  to  the  creditor  ;  Holmes  v.  Mackrell  (1858)  3  C.B.N.S.  789. 

Referring  a  creditor  to  an  assignee  for  the  benefit  of  creditors  ;  Baillie  v. 
Inchiquin  (1796)  1  Esp.  435,  but  see,  re  Mitchell's  claim  (1870)  L.R.  6  Ch.  828. 

A  letter  from  a  surety  asking  the  creditor  to  sue  the  principal  debtor  ;  Fisk 
v.  Mitchell  (1871)  24  L.T.  272  ;  Humphreys  v.  Jones  (1845)  14  M.  &  W.  1. 

A  debtor  endorsing  a  barred  note  with  his  initials  and  the  date  ;  Bourdin  v. 
Greenwood  (1871)  L.R.  13  Eq.  281. 

Giving  a  bill  of  exchange  to  the  creditor,  Ex  parte  Wilson  (1841)  1  Mont. 
D.  &  D.  586. 

An  account  stated  although  the  items  are  all  on  one  side  ;  House  v.  House 
(1875)  24  C.P.  526. 

An  acknowledgment  assuming  a  debt  as  to  which  there  was  a  contention 
that  it  should  be  charged  against  a  younger  sister  and  brother  is  sufficient  also 
for  the  purpose  of  the  Statute  ;  Lyon  v.  Tiffany  (1865)  16  C.P.  197. 

An  acknowledgment  of  an  unsettled  account  on  which  something  is  or  may 
be  due  ;  Banner  v.  Berridge  (1881)  18  Ch.  D.  254;  Prance  v.  Sympson  (1854) 
Kay  678  ;  Curwen  v.  Milburn  (1889)  42  Ch.  D.  424,  or  by  recital  in  a  reference 
of  accounts  to  arbitration ;  Cheslyn  v.  Dalby  (1840)  4  Y.  &  C.  238;  but  see 
Hales  v.  Stevenson  (1862)  7  L.T.  317,  8  L.T.  798. 

Conditional  Promises-  If  the  promise  to  pay  is  conditional  it  must  be  shown 
that  the  condition  has  been  performed  ;  Tanner  v.  Smart  (1827)  6  B.  &  C.  603  ; 
30  R.R.  461.  The  following  are  instances  of  conditional  promises  requiring 
proof  of  the  happening  of  the  specified  event. 

"  I  will  pay  as  soon  as  I  am  able,"  Scales  v.  Jacobs  (1826)  3  Bing.  638  ;  Tan- 
ner v.  Smart  (1827)  6  B.  &  C.  603  ;  30  R.R.  461  ; 
U. 
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"  As  soon  as  my  power,"  Haydon  v.  Williams  (1830)  7  Bing.  163  ;  Hammond 
v.  Smith  (1864)  33  Beav.  452; 

*'  Shall  remember  you  as  soon  as  possible  "  ;  Gemmell  v.  Cotton  (1856)  6  C. 
P.  57; 

"  When  I  may  be  able  to  pay  you,  I  cannot  now  say  "  ;  Woodham  .  v  Hollis 
(1833)3L.J.  (K.B.)70; 

"  I  shall  be  happy  to  pay  as  soon  as  convenient "  ;  Edmunds  v.  Downes 
(1834)  2  C.  &  M.  459  ; 

' '  If  you  can  recover  from  G. ,  you  can  pay  yourself  thereout "  ;  Ay  ton  v. 
Bowles  (1827)  4  Bing.  105  ; 

"  If  in  funds  I  would  immediately  pay  the  money";  Richardson  v.  Barry 
(1861)  29  Beav.  22. 

"  I  will  send  you  a  cheque  as  soon  as  I  can";  Re  Bethell  (1887)  34  Ch. 
D.  561. 

' '  I  shall  be  glad,  as  soon  as  my  position  becomes  somewhat  better,  to  begin 
again  and  continue  with  my  instalments  "  ;  Meyerhoff  v.  Froelich  (1878)  3  C. 
P.D.  333;  4C.P.D.  63  ; 

"  It  will  be  impossible  for  me  to  pay  you  anything  until  my  son's  estate  is 
wound  up"  ;  Roblin  v.  McMahon  (1889)  18  O.R.  219  ; 

A  recognition  of  a  debt  in  a  submission  to  arbitration  is  ineffective  if  the 
arbitration  proves  abortive;  Hales  v.  Stevenson  (1862)  7  L.T.  317  ;  8  L.T.  798. 

A  statement  by  an  executor  that  if  there  were  assets  the  debt  should  be 
paid  is  conditional ;  Lampman  v.  Davis  (1844)  1  U.C.R.  179. 

When  the  condition  is  performed,  time  immediately  commences  again  to  run 
although  the  creditor  is  not  aware  of  its  performance;  Waters  v.  Thanet  (1842) 
2  Q.B.  757  ;  Bateman  v.  Brider  (1842)  3  Q.B.  574. 

New  Time  of  Payment.  Where  the  acknowledgment  specifies  a  new  time  for 
payment,  no  promise  can  be  implied  to  pay  at  an  earlier  date,  e.g.,  a  promise 
to  pay  in  two  years  ;  Wheatley  v.  Williams  (1836)  1  M.  &  W.  533  ;  or  after 
taxation  of  costs  ;  Nichols  v.  Regent's  Canal  Co.  (1894)  63  L.J.Q.B.  641  ;  71 
L.T.  249,  836  ;  Archer  v.  Leonard  (1863)  15  Ir.  Ch.  R.  267. 

But  coupling  an  acknowledgment  with  a  suggestion  as  to  a  particular  mode 
of  payment  will  not  of  itself  prevent  an  absolute  promise  being  inferred  ; 
Evans  v.  Simon  (1853)  9  Ex.  282. 

To  Whom  to  be  Made.  The  acknowledgment  must  be  made  to  tb°  n'Ffl'trHaflr 
to  some  person  on  his  behalf;  Goodman  v.  Boves  (1890)  17  A.R.  528  ;  Tanner 
v.  Smart  (1828)  6  B.  &  C.  603,  30  R.R.  461  ;  Rogers  v.  Quinn  (1889)  26  L.R., 
Ir.  136;  Grenfell  v.  Girdlestone  (1837)  2  Y.  &  C.  662  ;  Fuller  v.  Redman  (1859) 
26  Beav.  614  ;  Green  v.  Humphreys  (1884)  26  Ch.  D.  474. 

A  letter  to  the  debtor's  partner  undertaking  to  give  him  an  assignment  on 
his  satisfying  plaintiffs  debt  and  doing  other  things  is  sufficient ;  Re  Hind- 
marsh  (1860)  1  Dr.  &  Sm.  129. 

An  acknowledgment  after  the  creditor's  decease  to  the  person  who  is  entitled 
to  and  afterwards  does  take  out  Letters  of  Administration  is  sufficient  ;  Rob- 
ertson v.  Burrill  (1895)22  A.R.  356:  see  Beard  v.  Ketchum  (1848)  5  U.C.R.  114. 

By  Whom  to  be  Made.  The  acknowledgment  must  be  made  by  the.debtor  or 
his  agent 


An  acknowledgment  by  a  wife  who  has  been  accustomed  to  act  as  the  hus- 
band's agent  in  purchasing  the  goods  and  managing  the  business  is  sufficient ; 
Anderson  v.  Sanderson  (1817)  2  Stark.  204;  17  R.R.  681;  19  R.R.  703; 
Gregory  v.  Parker  (1808)  1  Camp.  394,  10  R.R.  712. 

An  acknowledgment  of  a  debt  by  an  infant  is  sufficient  ;  Willins  v.  Smith 
(1854)  4  E.  &  B.  180. 

An  acknowledgment  by  an  executor  or  administrator  is  sufficient ;  Smith  v. 
Poole  (1841)  12  Sim.  17  ;  Fordam  v.  Wallis(1852)  10  Hare  217,  and  an  acknow- 
ledgment by  one  of  several  executors  is  good  ;  Re  MacDonald,  Dick  &  Fraser 
(1897)  2  Ch.  181  ;  Fordham  v.  Wallis  (1852)  10  Hare  217  ;  but  see  Tullock  v. 
Dunn  (1826)  Ry.  &  Mood.  416,  27  R.R.  765  ;  Scholey  v.  Walton  (1843)  12  M. 
&  W.  510. 
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After  judgment  for  administration  the  personal  representative  has  no  right 
to  give  an  acknowledgment  ;  Philips  v.  Beal  (1862)  32  Beav.  27  ;  see  Midgley 
v.  Midgley  (1893)  3  Ch.  282. 

A  mere  advertisement  for  creditors  by  a  personal  representative  is  insufficient, 
but  if  the  advertisement  states  he  will  pay  all  debts  justly  due  it  may  be  suffi- 
cient ;  Scott  v.  Jones  (1830)  1  Russ.  &  Myl.  255,  4  01.  &  F.  382. 

An  executor  de  son  tort  cannot  make  an  acknowledgment  binding  on  the 
rightful  administrator;  Grant  v.  McDonald  (1860)  8  Gr.  468. 

Signature.  The  acknowledgment  myst  be  signed.  But  it  may  be  at  the 
top  of  an  account  in  the  debtor's  handwriting  ;  Holmes  v.  Mackrell  (1858)  3 
C.B.N.S.  789. 

An  unsigned  acknowledgment  enclosed  in  a  letter  written  by  the  debtor's 
wife  was  held  to  be  insufficient ;  Ingram  v.  Little  (1883)  1  Cab.  &  E.  186. 

Must  be  Made  Before  Suit.  The  acknowledgment  must  be  made  before  action ; 
Bateman  v.  Finder  (1842)  3  Q.B.  574;  see  Lucas  v.  Dixon  (1889)  22  Q.B.D.  357. 

Parol  Evidence.  Where  no  amount  is  specified  parol  evidence  may  be  givery 
to  identify  the  debt  reterreci  to  and  the  amoimtjbhereofj  Lep.hmere.  v.  "Fletcher 
TT831FJ  1  C.  &  M.  623,  3  Tyr.  450 ;  DickensonvT  Hatfield  (1831)  5  C.  &  P.  46  ; 
Hartley  v.  Wharton  (1840)  11  A.  &  E.  934  ;  Cheslyn  v.  Dalby  (1840)  4  Y.  & 
C.  238;  Spickernell  v.  Hotham  (1854)  Kay  669;  Barwick  v.  Barwick  (1874) 
21  Gr.  39.  * 

If  the  acknowledgment  is  without  date  parol  evidence  may  be  given  to  show 
when  it  was  made  ;  Edmunds  v.  Downs  (1834)  2  C.  &  M.  459,  and  if  it  has  been 
lost,  parol  evidence  may  be  given  of  its  contents  ;  Hay  don  v.  Williams  (1830) 
7  Bing.  163. 

Parol  evidence  may  be  given  to  show  that  the  facts  attending  the  acknow- 
ledgment were  such  as  to  negative  a  promise  to  pay,  as  where  the  parties 
agreed  to  a  set-off;  Cripps  v.  Davis  (1843)  12  M.  &  W.  159. 

The  question  should  be  left  to  the  jury  as  to  whether  the  acknowledgment 
refers  to  the  debt  ;  Frost  v.  Bengough  (1823)  1  Bing.  267,  but  if  there  was 
only  one  debt  it  will  be  presumed  to  do  so  ;  Barwick  v.  Barwick  (1874)  21  Gr. 
39;  Evans  v.  Da  vies  (1836)  4  A.  &  E.  840. 

If  the  acknowledgment  is,  owing  to  extrinsic  facts,  ambiguous,  it  may  be 
left  to  the  jury  to  say  whether  a  promise  can  be  implied  therefrom  ;  Lloyd  v. 
Maund  (1788)  2  T.R.  760  ;  Linsell  v.  Bonsor  (1835)  2  Bing.  N.C.  241  ;  Morrell 
v.  Frith  (1838)  3  M.  &  W.  402  :  but  ordinarily  the  construction  and  effect  of 
the  acknowledgment  is  for  the  judge  ;  Sidwell  v.  Mason  (1858)  2H.  &  N.  306  ; 
Morrell  v.  Frith  (1838)  3  M.  &  W.  402. 

Insufficient  Acknowledgments.  Two  tests  must  be  applied  to  an  acknowledg- 
ment ;  First,  the  acknowledgment  musjt  be  clear  in  order  to  raise  the_inipii- 
cation  or  a  promise  to  pay.  An  acknowledgment  which  is  not  clear  will  not 
raise  that  inference  ;  Secondly^  supposing  that  it  is  an  acknowledgment  of  _ a 
flp.hfr  whiV.h  wrmld.  if  it  stood  by  itself  be  clear  enough,  still  if  words  are  found 
combined  with  it  which  prevent  the  possibility  of  the  implication  of  the 
jromise  to  pay  arising7"then  the  acknowledgment.  i<a  rmt  niAar  within 


jnp;  n|  i, he  Hptim'finn  •  he^gngp.  nn>,  merely  is  there  found   in  the  words  some- 


thing that  expresses  less  than  a  promise  to  pay  ;  but  because  the  words  express 
the  lesser  in  such  a  way  as  to  exclude  the  greater  ;  Green  v.  Humphreys  (1884) 
26  Ch.  D.  474. 

The  following  are  instances  of  insufficient  acknowledgments  : — 

"  I  cannot  afford  to  pay  my  new  debts,  much  less  my  old  ones  "  ;  Knott  v. 
Farren  (1824)  4  D.  &  Ry.  179. 

' '  I  will  see  my  attorney  and  tell  him  to  do  what  is  right "  ;  Miller  v.  Cald- 
well(1823)3D.  &  Ry.  267. 

' '  I  know  that  I  owe  the  money,  but  the  bill  I  gave  was  on  a  3d  receipt 
stamp,  and  I  will  never  pay  it "  ;  A'Court  v.  Cross  (1825)  3  Bing  329. 

"  Send  me  your  bill,  and  if  just  I  will  not  give  you  the  trouble  of  going  to 
law  "  ;  Spong  v.  Wright  (1842)  9  M.  &  W.  629. 

"I  thank  you  for  your  very  kind  intention  to  give  up  the  rent  of  T.B."  (an 
estate  of  his  wife,  the  rent  of  which  was  being  applied  on  the  debt)  "But  I 
am  happy  to  say  at  that  time,  both  principal  and  interest  will  have  been  paid 
in  full"  ;  Green  v.  Humphreys  (1884)  26  Ch.  D.  474. 


308  WKITTEN   PROMISES   AND   ACKNOWLEDGMENTS. 

"  I  have  a  receipt  in  full  of  all  demands.  I  shall  search  for  it  and  let  you 
know  in  the  event  of  my  not  being  able  to  find  it."  Brydges  v.  Plumptre 
(1827)  9  D.  &  Ry.  746  ;  Birk  v.  Guy  (1803)  Esp.  184. 

Where  a  debtor  disputed  the  earlier  items  in  the  account,  but  admitted  the 
subsequent  ones,  and  enclosed  a  cheque  therefor,  no  implication  of  a  promise 
to  pay  the  earlier  items  could  be  raised  ;  Brigstocke  v.  Smith  (1833)  1  C.  &  M. 
483  ;  3  Tyr.  445  ;  38  R.  R.  676. 

An  unaccepted  offer  to  pay  in  goods  ;  Cawley  v.  Furnell  (1852)  12  C.B. ,  291  ; 
or  land  ;  Young  v.  Moore  (1863)  23  U.  C.  R.  151,  or  shares  ;  Lowndes  v.  Garnett 
&  Moseley  Gold  Mining  Company  (1863)  10  L.  T.  329. 

The  insertion  of  a  debt  in  a  bankrupt's  statement  of  affairs  ;  Everett  v. 
Robertson  (1858)  1  E.  &.  E.  16  ;  Courtney  v.  Williams  (1844)  3  Hare  539  ;  Ex 
parte  Topping  (1866)  4  DeG,  J.  &  S.  551  ;  Pott  v.  Clegg  (1847)  16  M.  &  W. 
321. 

An  offer  "  without  prejudice  "  if  unaccepted  ;  Mitchell's  case  (1871)  L.  R.  6 
Ch.  822. 

"  I  acknowledge  the  receipt  of  the  money,  but  the  testatrix  gave  it  to  me." 
Owen  v.  Wolley  (1751)  B.  N.  P.  148. 

An  admission  made  to  a  person  who  at  the  same  time  purports  to  sign  a 
discharge  of  the  debt  ;  Goate  v.  Goate  (1856)  1  H.  &  N.  29. 

Where  the  fair  effect  of  a  letter  is  that  the  writer  is  not  certain  whether  the 
debt  is  owing  ;  Collinson  v.  Margesson  (1858)  27  L.  J.,  Ex.  305  ;  McCormack 
v.  Bervey  (1845)  1  U.C.R.  388. 

An  unaccepted  proposal  offering  to  set-off  a  claim  of  the  debtor  ;  Francis  v. 
Hawkesley  (1859)  1  E.  &  E.  1052  ;  see  Williams  v.  Griffith  (1849)  3  Ex.  335. 

An  account  stated  between  the  debtor  and  others  though  including  the 
creditor's  account ;  Nash  v.  Hill  (1858)  1  F.  &  F.,  198. 

Entries  made  in  debtor's  books  ;  Jackson  v.  Ogg  (1859)  1  Johns.  397. 

A  qualified  acknowledgment  with  a  threat  to  do  nothing  if  the  creditor  pro- 
ceeds ;  Fearn  v.  Lewis  (1830)  6  Bing.  349  ;  31  R.  R.  434. 

A  statement  that  he  owed  nothing,  but  offering  $50  rather  than  have 
trouble  ;  Spalding  v.  Parker  (1846)  3  U.C.R.  66. 

"The  notes  are  genuine,  but  I  am  under  the  impression  they  were  paid." 
Grantham  v.  Powell  (1850;  6  U.  C.  R.  494. 

The  debtor's  attorney  wrote  that  "  the  debt  has  not  been  paid,  but  the 
defendant  has  no  property,  and  I.cannot  help  the  debt  being  unpaid  "  ;  Dougall 
v.  Cline  (1850)  6  U.  C.  R.  546. 

An  unaccepted  offer  of  a  composition  ;  Barnes  v.  Metcalf  (1859)  17  U.  C.  R., 
388  ;  Gibbon  v.  Bagshott  (1832)  5  C.  &  P.  211. 

For  further  instances  see,  Jupp  v.  Powell  (1884)  1  C.  &  E.  349  ;  Robarts  v. 
Robarts  (1828)  3  C.  &  P.,  296;  Re  Wolmershausen  (1890)  62  L.  T.  541; 
Cassidy  v.  Firman  (1867)  15  W.  R.  432  ;  Routledge  v.  Ramsay  (1838)  8  A.  & 
E.  221  ;  Crawford  v.  Crawford  (1867)  Ir.  R.,  2  Eq.  166. 

Acknowledgement  of  Payment  by  Joint  Contractor.  An  acknowledgment  or 
part-payment  by  a  partner  of  a  partnership  debt  during  the  partnership  would 
take  the  debt  out  of  the  Statute  ;  Goodwin  v.  Parton  (1879)  41  L.  T.  91  ;  42 
L.  T.  568  ;  Watson  v.  Woodman  (1875)  L.  R.,  20  Eq.  730  ;  but  not  after 
dissolution  ;  Thompson  v.  Waithman  (1856)  3  Dr.  628. 

The  provisions  of  Section  2  as  to  the  executors  being  chargeable  on  an 
acknowledgment  or  pavment  made  by  one,  mean  "personally  chargeable  "  ;  Re 
MacDonald  (1897)  2  Ch.  181,  188  ;  Re  Hollingshead  (1888)  37  Ch.  D.  651. 

Endorsements,  gee.  4. is  similiar  to  Lord  Tenderden's  Act  (9  Geo.  IV  c.  14) 
s.  3. 

An  endorsement  was  former ly  admissible  as  evidence  of  payment  as  being  a 
statement  made  by  a  deceased  person  against  his  pecuniary  interest ;  Briggs 
v.  Wilson  (1854)  5  D.  M.  &  G.  12. 

An  entry  or  declaration   in  writing  against  the  pecuniary  interest  of  the 
deceased  in  his  books  or  in  any  other  document  than  that  containing  the  con 
tract  is  still  admissible  ;  Bradley  v.  James  (1853)  13  C.  B.  825,  but  not  if  made 
after  the  debt  was  barred,  ib.  ;  Newbould  v.  Smith  (1885)  29  Ch.  D.  882. 

Infants.  S.  6  is  similiar  to  9  Geo.  IV.  c.  14,  s.  5,  except  that  the  latter 
Statute  does  not  authorize  ratification  by  an  agent. 
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Ratification  of  Contracts  Made  by  Infants.  A  ratification  which  by  the  Statute 
is  required  to  be  in  writing  is  a  ratification  of  a  promise  or  contract  which  if 
enforceable  would  result  in  a  personal  liability.  An  obligation  entered  into 
during  infancy,  if  incident  to  property  retained  or  benefits  received-  after 
majority,  may  be  ratified  by  acquiescense  or  inaction  without  writing, 
e.  g.  a  contract  to  take  shares  in  a  Company  may  be  ratified  by  retention  of 
the  shares  after  majority  and  executing  a  transfer  thereof  ;  Re  Constantinople 
and  Alexandria  Hotels  Co.  (1870)  L.  R.  5  Ch.,  302;  a  covenant  made  by  an 
infant  on  entering  the  service  of  an  employer  not  to  carry  on  the  same  busi- 
ness is  ratified  in  equity  by  his  continuing  in  the  service  for  18  months  after 
he  became  of  age,  and  a  new  promise  may  be  inferred  ;  Brown  v.  Harper  (1893) 
68  L.  T.  488  ;  Cornwall  v.  Hawkins  (1872)  26  L.  T.  607,  but  giving  written 
notice  of  intention  to  leave  shortly  after  majority  is  not  a  ratification  in  writ- 
ing within  the  Statute  ;  Birkin  v.  Forth  (1875)  33  L.  T.  532. 

A  confirmation  after  majority  of  part  of  a  marriage  settlement  is  confirma- 
tion of  the  whole  ;  Davies  v.  Da  vies  (1870)  L.  R.,  9  Eq.  468  ;  Milner  v.  Hare- 
wood  (1811)  18  Ves.  277  ;  Edwards  v.  Carter  (1893)  A.  C.  360.  Acceptance  of 
rent  after  majority  is  confirmation  of  a  lease  made  during  infancy  ;  Smith  v. 
Low  (1739)  1  Atk.  489  ;  and  so  would  be  a  mortgage  of  the  property  referring 
to  the  lease  ;  Story  v.  Johnston  (1837)  2  Y.  &  C.  586.  Remaining  after 
majority  in  possession  of  lands  taken  in  exchange  during  infancy  and  after- 
wards disposing  thereof  is  sufficient  confirmation  of  the  exchange  ;  Miller  v. 
Ostrander  (1866)  12  Gr.  349  ;  see  also  Pollock  on  Contracts  5th  Ed.,  52-73. 

Care  must  be  taken  also  to  distinguish  the  cases  where  it  has  been  said  the 
infant  is  liable  in  equity  for  falsely  representing  himself  to  be  of  full  age.  The 
expression  is  only  a  compendious  one  which  must  be  interpreted  with  reference 
to  what  were  the  functions  of  a  Court  of  Equity.  An  infant  who  had  induced 
trustees  to  pay  money  to  him  on  his  false  representation  as  to  age  would  not 
be  allowed  to  plead  his  infancy  as  a  bar  to  a  release  executed  by  him  .  Over- 
ton  v.  Banister  (1844)  3  Ha.  503,  and  if  he  had  obtained  property  on  such 
representation,  he  might  be  ordered  to  redeliver  it ;  Clarke  v.  Cobley  (1789)  2 
Cox.  173.  But  the  representation  does  not  amount  to  a  contract,  nor  make 
the  infant  liable  as  on  a  contract,  or  for  a  debt,  thefore  an  infant  who  obtains 
a  lease  by  falsely  representing  himself  of  age  is  liable  neither  on  the  lease  nor 
for  use  and  occupation  ;  Lempriere  v.  Lange  (1879)  12  Ch.  D.  675. 

Merely  executing  a  contract,  e.  g.  a  mortgage,  does  not  amount  to  a  misre- 
presentation of  age;  Confederation  Life  Assn.  v.  Kinnear  (1896)  23  A.  R.  497. 


CHAPTER   157. 

An  Act  respecting  Master  and  Servant. 

Sections  3-5. 

HER  MAJESTY,  by  and  with  the  advice  and  consent  of 
the  Legislative  Assembly  of  the  Province  of  Ontario, 
enacts  as  follows : — 
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Agreements  3.  It  shall  be  lawful  in  any  trade,  calling,  business,  or  ern- 
workmen  etc.,  ployment,  for  an  agreement  to  be  entered  into  between  the 
may  share  in  workman,  servant,  or  other  person  employed,  and  the  master  or 
the  business*  employer,  by  \vhich  agreement  a  defined  share  in  the  annual  or 
other  net  profits  or  proceeds  of  the  trade  Or  business  carried  on 
by  such  master  or  employer,  may  be  allotted  and  paid  to  such 
workman,  servant  or  person  employed,  in  lieu  of  or  in  addition 
to  his  salary,  wages,  or  other  remuneration;  and  such  agreement 
shall  not  create  any  relation  in  the  nature  of  partnership,  or 
any  rights  or  liabilities  of  co-partners,  any  rule  of  law  to  the 
contrary  notwithstanding;  and  any  person  in  whose  favor  such 
agreement  is  made,  shall  have  no  right  to  examine  into  the  ac- 
counts, or  interfere  in  any  way  in  the  management  or  concerns 
of  the  trade,  calling,  or  business  in  which  he  is  employed 
under  the  said  agreement  or  otherwise  ;  and  any  periodical  or 
other  statement  or  return  by  the  employer,  of  the  net  profits  or 
proceeds  of  the  said  trade,  calling,  business,  or  employment,  on 
which  he  declares  and  appropriates  the  share  of  profits  payable 
under  the  said  agreement,  shall  be  final  and  conclusive  between 
the  parties  thereto  and  all  persons  claiming  under  them  respec- 
tively, and  shall  not  be  impeachable  upon  any  ground  whatever. 
RS.O.  1887,  c.  139,  s.  1. 


/  e 


Certain  agree-      4.  Every  agreement  of  the  nature  mentioned  in  the  last 
this  Actlthm   Preceding  section  shall  be  deemed  to  be  within  the  provisions 

/^  $>  i*4 


of  this  Act,  unless  it  purports  to  be  excepted  therefrom,  or  this 
may  otherwise  be  inferred.     RS.O.  1887,  c.  139,  s.  4. 


Verbal  as  well  5.  All  agreements  or  bargains,  verbal  or  written,  between 
agreements  masters  and  journeymen,  or  skilled  labourers,  in  any  trade, 
between  mas-  calling  or  craft,  or  between  masters  and  servants  or  labourers, 
for  the  performance  of  any  duties  or  service  of  whatever  nature, 
shall,  whether  the  performance  has  been  entered  upon  or  not, 
be  binding  on  each  party  for  the  due  fulfilment  thereof ;  but  a 
verbal  agreement  shall  not  exceed  the  term  of  one  year. 
RS.O.  1887,  c.  139,  s.  5. 
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NOTES. 

Agreements  to  Share  Profits.  The  only  provision  in  English  Legislation  at 
all  in  pari  materia  with  ss.  3  and  4  is  s.  2  (3)  (b)  of  The  Partnership  Act  1890 
which  is  as  follows  :  —  "A  contract  for  the  remuneration  of  a  servant  or  agent 
of  any  person  engaged  in  a  business  by  a  share  of  the  profits  of  the  business 
shall  not  of  itself  make  the  servant  or  agent  a  partner  in  the  business  or  liable 
as  such." 

The  sharing  of  profits  and  losses  was  always  cogent  evidence  of  a  partner- 
ship, and  if  it  stood  alone  might  be  considered  evidence  of  a  partnership,  but 
those  facts  might  always  be  outweighed  by  other  circumstances. 

As  between  the  parties  themselves  an  agreement  in  the  terms  authorized  by 
s.  3  would  probably  never  have  been  held  to  constitute  a  partnership,  see 
Hesketh  v.  Blanchard  (1803)  4  East  144  ;  Harrington  v.  Churchward  (1860)  29 
L.J.  Ch.  521  ;  Geddes  v.  Wallace  (1820)  2  Bligh  270  ;  Ross  v.  Parkyns  (1875) 
L.R.  20  Eq.  331  ;  Ex  parte  Tennant  (1877)  6  Ch.  D.  303  ;  Walker  v.  Hirsch 
(1884)  27  Ch.  D.  461.  But  as  against  third  parties  where  a  servant  took  a 
share  of  the  net  profits,  there  was  authority  for  the  position  that  he  was  a 
partner  so  as  to  be  liable  for  the  debts  of  the  business  to  its  creditors  ;  Dry  v. 
Boswell  (1808)  1  Camp.  329  ;  Heyhoe  v.  Burge  (1850)  9  C.B.  431. 

All  these  questions  are  now  set  at  rest  by  the  enactment. 

The  agreement  must  be  bona  fide,  as  if  the  Court  should  come  to  the  conclu- 
sion that  it  was  a  device,  and  that  the  parties  were  in  reality  partners,  the  so- 
called  servant  would  not  escape  liability  ;  Badeley  v.  Consolidated  Bank  (1886) 
34  Ch.  D.  536. 

Before  the  Statute  a  servant  would  have  been  entitled  to  an  account  ;  Har- 
rington v.  Churchward  (1860)  29  L.J.  Ch.  521,  but  the  Act  now  takes  away 
that  right.  A  servant  if  dismissed  would  have  had  no  right  to  an  injunction 
interfering  with  the  carrying  on  of  the  business  by  his  employers  ;.  Walker  v. 
Hirsch  (1884)  27  Ch.  D.  461.  Where  a  merchant  acted  as  agent  for  a  foreigner 
in  buying  furs  with  an  agreement  for  a  share  in  the  profits,  but  there  was  a 
provision  for  his  sharing  the  losses  to  the  extent  of  $3,000,  the  agreement  was 
held  to  be  excepted  from  the  Statute  within  the  meaning  of  s.  4  ;  Rogers  v. 
Ullman  (1879)  27  Gr.  137.  An  agreement  by  a  solicitor  to  share  profits  of  al 
solicitor's  business  with  an  unqualified  person  would  be  illegal  and  unenforce-i 
able  ;  Tench  v.  Roberts  (1819)  6  Madd.  145  ;  Re  Jackson  (1823)  1  B.  &  C.  270, 
R.S.O.  c.  174  P.  28. 


Account  Not  Impeachable.  The  Statute  throws  upon  the  servant  th 
of  trusting  the  master  absolutely  and  perhaps  his  accounts  could  not  be  im- 
peached  even  for  fraud  ;  Tullis  v.  Jackson  (1892)  3  Ch.  441.  An  action  f  or 
damages  for  the  fraud  might  possibly  be  maintained. 

Agreements  for  Service.  S.  5  has  come  down  from  10  &  11  Viet.  c.  23,  s.  1 
and  18  Viet.  c.  136  ss.  1,  2.  These  provisions  were  introductory  to  sections 
giving  rights  against  the  workman  for  deserting  the  employment  which  were 
repealed  by  40  V.  c.  35  (D).  A  verbal  agreement  for  more  than  1  year  is 
within  the  4th  section  of  the  Statute  of  Frauds  ;  Britain  v.  Rossiter  (1879)  11 
Q.B.D.  123.  If  the  engagment  is  for  a  year  there  is  no  presumption  that  if  the 
service  continues  after  the  year  that  it  is  to  continue  for  another  year  abso- 
lutely ;  Harnwell  v.  Parry  Sound  Lumber  Co.  (1897)  24  A.  R.  110,  see  this 
case  discussed  and  the  authorities  collected,  34  C.L.J.  587. 
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CHAPTER  8. 

60-61  VICTORIA.  (DOMINION) 

An  Act  respecting  Interest. 


(Assented  to  29th  June,  1897.) 

HER  MAJESTY,  by  and  with  the  advice  and  consent  of 
the  Senate  and  House  of  Commons  of  Canada,  enacts  as 
follows  :  — 

Short  title.          1.  This  Act  may  be  cited  as  The  Interest  Act,  1897. 

When  rate  of  g.  Whenever  any  interest  is,  by  the  terms  of  any  written  or 
per^rmum  printed  contract  and  whether  under  seal  or  not,  made  payable 
more  than  6  at  a  rate  or  percentage  per  day,  week,  month  or  at  any  rate 
per  cent,  not  or  percentage  for  any  period  less  than  a  year,  no  interest 

recoverable  -j-  j.  c     •  " 

unless  con-      exceeding  the  rate  or  percentage  ot  six  per  cent  per  aniuim 

tract  states      shfl,1]  bft  ftha.rgftfl.fcjp^  paya.hlft  or   rp.n.nvftra.hlft  on  a.ny  pa.rt.  of  t.hp. 


the  eqmva-     principal  money  unless  the  contract  contains  an  express  st.fd-.e- 
ee     ment  oHhe  yearly^  rate  or  percentage.  of  interest  to  which  such 


annum. 


. 
other  rate  or  percentage  is  equivalent. 


Recovery  of        3.  If  any  sum  is  paid  on  account  of  any  interest  not  charge- 
sums  paid       able,  payable  or  recoverable  under  the  last  preceding  section, 

/-if  Vv^™-.TT,'r,^  '         i  «/  1  1  1  f» 

such  sum  may  be  recovered  back  or  deducted  from  any  prin- 
cipal or  interest  payable  under  such  contract. 


otherwise 


Not  to  apply       £    This  Act  shall  not  apply  to  mortgages  on  real  estate. 

to  mortgages.  • L  *   " °- 
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NOTES. 

This  is  in  the  nature  of  paternal  legislation  and  intereferes  with  the  freedom 
of  contract.  In  Linfoot  v.  Pockett  (1895)  2  Ch.  835,  a  money  lender  had 
advertised,  "Money  lent  at  51.  per  cent.  From  51.  to  2000£.  Why  pay 
more  when  a  private  gentleman  desires  to  grant  advances  to  male  or  female 
upon  their  note  of  hand  alone  &c,"  A  bill  of  sale  was  given  by  a  borrower 
"  by  way  of  security  for  the  payment  of  the  sum  of  100Z.  and  interest  there- 
on at  the  rate  of  Is  in  the  pound  per  month  ".  The  borrower  sought  to  set 
aside  the  bill  of  sale  for  fraud  but  failed.  Lindley  L.  J.  said  "  The  adver- 
tisement was  that  money  could  be  had  for  "  5  per  cent  "  but  5  per  cent  in  a 
money-lender's  mind  means  5  per  cent  per  month,  and  5  per  cent  in  a  bor- 
rower's mind  means  5  'per  cent  per  annum  until  he  finds  out  what  it 
really  means  :  and,  of  course,  when  this  plaintiff  found  out.  what  it  really 
meant  he  did  not  like  it.  However  that  is  immaterial,  because  it  was  in  fact 
60  per  cent  .....  Although  the  plaintiff  was  foolish  enough  to  be 
attracted  by  this  advertisment  he  was  a  man  of  some  intelligence  and  quite 
capable  of  reading  what  he  signed  and  as  he  chose  to  sign  this  document  which 
is  perfectly  clear  and  intelligible,  his  case  fails." 

Except  in  a  mortgage  of  real  estate,  no  written  or  printed  contract  for  a  I 
greater  percentage  than  6  per  cent  per  annum  will  now  be^  good,  unless  the  I 
percentage  per  annum  is  stated.  I 

A  CQniyactJgr  the  payment  of  any  stipulated^y^aijy^^ej^entagejHdllx  how_- 
e^r^stmlae  good,  R.  S.  CTc.^127  s.  1,  except,^" 

(1)  A  pawnbroker  may  take  2  per  cent  per  month  for  any  amount  up  to 

$20,  and  5  cents  for  every  $4  per  month  when  the  sum  lent  exceeds 
$20.  R.  S.  C.  c.  128  ss.  2,  3. 

(2)  A  chartered  bank  may  take,  reserve  or  exact  any  rate  of  interest  or  dis- 

count not  exceeding  7  per  cent  per  annum,  and  may  receive  and 
take  in  advance  any  such  rate,  but  no  higher  rate  of  interest  shall 
be  recoverable  by  the  bank.  53  Viet.  c.  31  s.  80  (D).  "The  Bank 
Act." 

(3)  Principal  money  or  interest  in  arrear  upon  a  mortgage  of  real  estate  may 

bear  interest  at  the  same  rate  as  principal  money  not  in  arrear.  but 
not  at  any  greater  rate,  R.  S.  C.  c.  127  s.  5. 

(4)  Where  by  a  mortgage  of  real  estate  the  principal  money  or  interest  are 

payable  on  the  sinking  fund  plan,  or  any  plan  under  which  the 
payment  of  principal  money  and  interest  are  blended,  or  on  any 
plan  which  involves  an  allowance  of  interest  on  stipulated  repay- 
ments, no  interest  whatever  is  chargeable  unless  the  mortgage  shews 
the  real  rate  calculated  yearly  or  half-yearly  not  in  advance.  R.  S. 
C.  c.  127  s.  3. 

(5)  Corporations  incorporated  before  16th  August,  1858,  authorized  to  lend 

or  borrow  money  are,  with  certain  exceptions,  limited  to  6  per 
cent  per  annum.  R.  S.  C.  c.  127  s.  10. 

Interest  post  diem.  After  the  due  date  for  payment  of  money  if  there  is  no 
contract  relating  to  the  payment  of  interest  after  that  date,  interest  will  be 
allowed  as  damages  only  ;  R.  v.  Grand  Trunk  Ry.  Co.  (1890)  2  Ex.  C.  R.  132  ; 
and  the  rate  will  bej>  per  cent  per  annum,  R.  S.  C.  c.  127  s.  2.  Peoples 
Loan  and  Deposit  Co.  v.  Grant  (1890)  18  S.  C.  R.  262  ;  see  also  St.  John  v. 
Rykert  (1884)  10  S.  C.  R.  278  ;  Peck  v.  Powell  (1888)  15  A.  R.  138  ;  Wilson  /M/  c 


yer  .     .     .         ;     ec     v.     owe  .      .         ;         son  c  T,* 

v.  Campbell  (1879)  8  P.  R.  154.  .  7 

Recovery  back  of  over-payments.  But  for  the  provisions  of  s.  3  a  payment  of 
interest  at  the  contract  rate  would  be  voluntary  and  could  not  be  recovered 
back  or  set  off  against  the  other  moneys  payable  under  the  contract.  Kaines 
v.  Stacey  (1860)  9  C.  P.  355  ;  Jarvis  v.  Clark  (1861)  10  C.  P.  480  ;  Quinlan  v. 
Gordon  (1861)  20  Gr.  Appendix  1.  ;  Hutton  v.  Federal  Bank  (1883)  9  P.  R. 
568. 
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CHAPTER  77. 

As  amended  by  6%  V.  c.  7. 
An  Act  respecting  Execution. 


SHORT  TITLE,  s.  1. 

GOODS  EXEMPT  FROM  SEIZURE,  SS.  2-7. 
WRITS    AGAINST   LANDS   AND    GOODS, 

ss.  8,  9. 

Renewal  of,  s.  9. 

WHAT  MAY  BE  SEIZED  UNDER    EX- 
ECUTION AGAINST  GOODS — 
Stocks     in     certain     companies, 

ss.  10-16. 

Equity  of  redemption  of  chattels 
mortgaged,  s.  17. 


Money  and  securities,  ss.  18-20. 
Security  to  sheriff,  ss.  21,  22. 
Mortgages,  ss.  18,  23-28. 
WHAT  MAY  BE  SOLD  UNDER  EXECU- 
TION AGAINST  LANDS — 

Equity  of    redemption  of  lands, 
ss.  29-32. 

Contingent  interests,  s.  33. 
CHURCH  PEWS  AND  SITTINGS,  s.  34. 
SALES  AGAINST  EXECUTORS,  s.  35. 


HER  MAJESTY,  by  and  with  the  advice  and  consent  of  the 
Legislative  Assembly  of  the  Province  of  Ontario,  enacts 
as  follows : — 


1.  This  Act  may  be  cited  as  "  The  Execution  Act" 
1887,  c.  64,  s.  1. 

EXEMPTION, 


R.  S.  O.  Short  title. 


2.  The   following    chattels  shall  be   exempt  from   seizure  Chattels  ex- 
under  any  writ,  in  respect  of  which  this  Province  has  legis-  g^Jrgrom 
lative  authority,  issued  out  of  any  Court  whatever  in  this  Q 

Province,  namely: 

1.  The  bed,  bedding  and  bedsteads  (including  a  cradle),  in  Bedding, 
ordinary  use  by  the  debtor  and  his  family  ; 

2.  The  necessary  and  ordinary  wearing  apparel  of  the  debtor  Apparel. 
and  his  family ; 

3.  One  cooking  stove  with  pipes  and  furnishings,  one  other  Furniture, 
heating  stove  with  pipes,  one  crane  and  its  appendages,  one 

pair  of  andirons,  one  set  of  cooking  utensils,  one  pair  of  tongs 
and  shovel,  one  coal  scuttle,  one  lamp,  one  table,  six  chairs, 
one  washstand  with  furnishings,  six  towels,  one  looking  glass, 
one  hair  brush,  one  comb,  one  bureau,  one  clothes  press,  one 
clock,  one  carpet,  one  cupboard,  one  broom,  twelve  knives, 
twelve  forks,  twelve  plates,  twelve  tea  cups,  twelve  saucers,  one 
sugar  basin,  one  milk  jug,  one  tea  pot,  twelve  spoons,  two  pails, 
one  wash  tub,  one  scrubbing  brush,  one  blacking  brush,  one 
wash  board,  three  smoothing  irons,  all  spinning  wheels  and 
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Fuel  and 
provisions. 


Animals. 


Tools. 


.0^^^) 


weaving  looms  in  domestic  use,  one  sewing  machine  and  attach- 
ments in  domestic  use,  thirty  volumes  of  books,  one  axe,  one 
saw,  one  gun,  six  traps,  and  such  fishing  nets  and  seines  as  are 
in  common  use,  the  articles  in  this  subdivision  enumerated, 
not  exceeding  in  value  the  sum  of  $150 ; 

4.  All  necessary  fuel,  meat,  fish,  flour  and  vegetables,  actually 
provided  for  family  use,  not  more  than  sufficient  for  the  ordin- 
ary consumption  of  the  debtor  and  his  family  for  thirty  days, 
and  not  exceeding  in  value  the  sum  of 


Bees. 


5.  One  cow,  six  sheep,  four  hogs,  and  twelve  hens,  in  all 
not  exceeding  the  value  of  $75,  and  food  therefor  for  thirty 
days,  and  one  dog  ; 

6.  Tools  and  implements  of  or  chattels  ordinarily  used  in  the 
debtor's  occupation,  to   the   value  of  $100 ;  but  if  a  specific 
article  claimed  as  exempt  be  of  a  value  greater  than  $100,  and 
there  are  not  other  goods  sufficient  to  satisfy  the  execution, 
such  article  may  be  sold  by  the  sheriff  who  shall  pay  $100  to 
the  debtor  out  of  the  net  proceeds,  but  no  sale  of  such  article 
shall  take  place  unless  the  amount  bid  therefor  shall  exceed 
the  said  sum  of  $100  and  the  cost  of  sale  in  addition  thereto. 
62  V.  c.  7,  s.  1. 

7.  Bees  reared  and  kept  in  hives  to  the  extent  of  fifteen 
hives.     R.  S.  0. 1887,  c.  64,  s.  2. 


Debtor  may         3.  The  debtor  may  in  lieu  of  tools  and  implements  of  or 

of^ale'of  i^-S  chattels   ordinarily  used     in    his  occupation  referred  to    in 

piements,etc.,  clause   6    of   section    2    of    this   Act,    elect    to    receive    the 

in  money.        proceeds   of  the  sale  thereof  up  to  $100,  in  which  case  the 

officer  executing  the  writ  shall  pay  the  net  proceeds  of  such 

sale  if  the  same  do  not  exceed  $100,  or,  if  the  same  exceed 

.  $100,   shall   pay    that    sum    to    the   debtor    in   satisfaction 

of  the  debtor's  right  to  exemption  under  said  subdivision  6, 

and    the   sum  to  which  a  debtor  shall  be  entitled  hereunder 

shall  be  exempt  from  attachment  or  seizure  at  the  instance 

of  a  creditor.     R.  S.  0.  1887,  c.  64,  s.  3. 


4.  The  chattels  so  exempt  from  seizure  as  against  a  debtor 
'  after  his  death,  be  exempt  from  the  claims  of  creditors 
of  the  deceased,  and  the  widow  shall  be  entitled  to  retain  the 


Goods  ex- 
empted from 

death  of  the 

to  wid  t0  g°d  exempted  goods  for  the  benefit  of  herself  and  the  family  of  the 
family.  debtor,  or,  if  there  is  no  widow,  the  family  of  the  debtor  shall 

be  entitled  to  the  exempted  goods.     R.  S.  0.  1887,  c.  64,  s.  4, 

part. 


Right  of 
selection. 


5.  The  debtor,  his  widow  or  family,  or,  in  the  case  of 
infants,  their  guardian,  may  select  out  of  any  larger  number 
the  several  chattels  exempt  from  seizure.  R.  S.  0.  1887,  c.  64, 

8.  5. 
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0.  Nothing  herein  contained  shall  exempt  any  article  enu-  Exception. 
merated  in  subdivisions  3,  4,  5,  6  and  7  of  section  2  of  this 
Act  from  seizure  in  satisfaction  of  a  debt  contracted  for  the 
identical  article.     R  S.  0.  1887,  c.  64,  s.  6. 

T.  Notwithstanding  anything  contained  in   the  preceding  Goods  liable 
sections,  the  various  goods  and  chattels  which  were  prior  to  contSueso° 

liable  for 

the  first  day  of  October,  1887,  liable   to  seizure  in  execution  debts  con- 
for  debt  shall,  as  respects  debts  which  were  contracted  prior  oct^if  I887?re 
to  the  said  day,  remain  liable  to   seizure   and  sale  in  exe- 
cution,  provided    that  the   writ   of  execution   under   which 
they  are  seized  has  endorsed  upon  it  a  certificate  signed  by 
the  Judge  of  the  Court  out  of  which  the  writ  issues,  if  a  Court 
of  Record,  or  where  the  execution  issues  out  of  a  Division 
Court,  by  the  Clerk  of  the  Court,  certifying  that  it  is  for  the 
recovery  of  a  debt  contracted  before   the  date  hereinbefore 
mentioned.     R  S.  0,  1887,  c.  64,  s.  7 ;  51  V.  c.  11,  s.  6. 


WRITS  AGAINST  LANDS  AND  GOODS. 

8.  Subject  to  Rules  every  writ  of  execution  issuing  under  any  Lands  and 
judgment  or  order  of  a  Court  or  Judge  for  the   payment  of  f^ded  i*n 
money,  except  a  writ  of  execution    issued  from   a  Division  one  writ. 
Court,  shall  be  issued  against  both  the   lands  and  tenements    ^  <Cf7l'  '" 
and  the   goods  and  chattels  of  the  execution   debtor.     57  V.    § 
c.  26,  s.  1  ;  58  V.  c.  14,  s.  1. 


9.  It  shall  not  be  necessary  to  renew  from  year  to  year  Writs  may 
any  writ  of  execution  now  in  the  hands  of  a  sheriff  or  here- 
after  issued,  but  all  such  writs  of  execution  shall  remain  in  years. 
force  for  a  period  of  three  years,  or  until  satisfied  in  the  mean- 
time by  payment  or  withdrawal  by  the  party  prosecuting  the 
same,  and  every  such  writ  may  be  renewed  from  time  to  time 
for  periods  of  three  years  in  the  same  manner  as  a  writ  of 
execution  was   formerly  renewed  from  year  to  year.     57  V. 
c.  26,  s.  2  ;  58  V.  c.  13,  s.  31,  part. 


WHAT  MAY  BE  SEIZED  UNDER    EXECUTION  AGAINST  GOODS. 

Stocks  in  certain  Companies. 

i 

1 0.  All  shares  and  dividends  or  any  equitable  or  other  right,  shares  and 
property,  interest  or  equity  of  redemption  in  or  in  respect  of  dividends  and 

1  T    •  j       j      •  •  x    i    T-      i  J.T        equitable 

any  shares  or  dividends  in  any  incorporated  bank  or  other  interests 
incorporated  company  in   Ontario,  having  transferable  joint  therein,^ 
stock,  shall  be  held  to  be  personal  property,  and  shall  be  liable 
to  bona  fide  creditors  for  debts,  and  may  be  attached,  seized 
and  sold  under  execution  in  like  manner  as  other  personal 
property.     62  V.  c.  7,  s.  8  (1).  f?&^ 
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Copy  of  execu- 
tion to  be 
served  on  the 
company  with 
notice  of 


seizure. 


Stock  not  to 
be  transferred 
while  under 
seizure ;  and 
sale  under 
seizure  to  in- 
clude all  divi- 
dends, etc. 


Provisions  for 
the  case  of  the 
company  hav- 
ing more  than 
one  place 
where  service 
of  process  may 
be  legally 
made  upon 
them  or  trans- 
fers notified. 


Shares  to  be 
personal  pro- 
perty at  the 
place  where 
notice  of 
seizure  served. 

Mode  of  pro- 
ceeding after 

sale. 


Saving  of  all 

other 

remedies. 


1 1 .  The  sheriff  or  other  officer  to  whom  an  execution  is  direct- 
ed, on  being  informed  on  behalf  of  the  plaintiff  that  the  defend- 
ant has  such  stock,  and  on  being  required  to  seize  the  same,  shall 
forthwith  serve  a  copy  of  the  execution  on  the  company  with  a 
notice  that  all  the  shares  which  the  defendant  has  in  the  stock 
of  the  company  are  seized  accordingly  ;  and  from  the  time  of 
service  no  transfer  of  the  stock  by  the  defendant  shall  be  valid, 
unless  and  until  the  seizure  has  been  discharged  ;  and  every 
seizure,  and  sale  made  under  the  same,  shall  include  all  divi- 
dends, premiums,  bonuses,  or  other  pecuniary  profits  upon  the 
shares  seized,  and  the  same  shall  not  after  notice  as  aforesaid, 
be  paid  by  the  company  to  any  one,  except  the  person  to  whom 
the  shares  have  been  sold  by  the  officer,  unless  and  until  the 
seizure  is  discharged,  on  pain  of  paying  the  same  twice.  R.  S.  0. 
1887,  c.  64,  s.  10. 

1£.  If  the  company  has  more  than  one  place  where  service 
of  process  may  be  made  upon  them,  and  there  is  some  place 
where  transfers  of  stock  may  be  notified  to  and  entered  by 
the  company  so  as  to  be  valid  as  regards  the  company,  or 
where  dividends  or  profits  as  aforesaid  on  stock  may  be 
paid  other  than  the  place  where  service  of  such  notice  has  been 
made,  the  notice  shall  not  affect  any  transfer  or  payment  of 
dividends  or  profits  duly  made  and  entered  at  any  such  other 
place,  so  as  to  subject  the  company  to  pay  twice,  or  to  affect 
the  rights  of  any  bona  fide  purchaser,  until  after  the  expira- 
tion of  a  period  from  the  time  of  service  sufficient  for  the 
transmission  of  notice  of  service  by  post  from  the  place 
where  it  has  been  made  to  such  other  place,  which  notice  it 
shall  be  the  duty  of  the  company  to  transmit  by  post.  R.  S.  O. 
1887,  c.  64,  s.  11. 

13.  The  shares  in  the  said  stock  shall  be  held  to  be  per- 
sonal property,  found  in  the  place  where  notice  of  the  seizure 
thereof  is  served  as  aforesaid.     R.  S.  O.  1887,  c.  64,  s.  12. 

1 4.  Where  any  such  share  is  sold  under  an  execution,  the  offi- 
cer shall,  within  ten  days  after  sale,  serve  upon  the  company  at 
some  place  where  service  of  process  may  be  made,  an  attested 
copy  of  the  writ  of  execution,  with  his  certificate  endorsed  there- 
on, certifying  the  name  of  the  purchaser  who  shall  thereafter  be 
the   holder  of  the  share,  and  who  shall  have  the  same  rights, 
and  be  under  the   same    obligations   as  if  he  had  duly  pur- 
chased the  share  from  the  proprietor  thereof  ;  and  the  proper 
officer  of  the  company  shall   enter   such   sale   as  a  transfer 
in  the  manner  by  law  provided.     R.  S.  0.  1887,  c.  64,  s.  13. 

1 5.  Nothing  in  this  Act  shall  be  construed  to  impair  the 
effect  of  any  remedy  which  the  plaintiff  might,  without  this 
Act,  have  had  against  any  shares  of  such  stock  as  aforesaid,  by 
attachment  or  otherwise,  and  the  provisions  of  the  next  pre- 
ceding four  sections  shall  apply  to  such  remedy  in  so  far  as  they 
can  be  applied  thereto.     R.  S.  O.  1887,  c.  64,  s.  14. 
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1  6.  All  corporations,  established  for  the  purpose  of  trade  or  What  shall  be 
profit,  or  for  the  construction  of  any  work,  or  for  any  purpose  d®^^  J^_r" 
from  which  revenue  is  intended  to  be  derived,  shall  be  deemed  panies. 
incorporated  companies  for  the  purpose  of  the  next  preceding 
six  sections  of  this  Act,  though  they  are  not  called  companies 
in  the  Act  or  charter  incorporating  them.     R  S.  O.  1887,  c.  64, 
s.  15. 

Equity  of  redemption  in  chattels  saleable. 

11.  —  (1)  Under    an    execution   against   goods,  the   sheriff  Equitable 
or   other   officer   to   whom  the   same   is    directed  may   seize  r|f  ^i111 
any  equitable  or  other  property  right,  interest  or  equity  of 
redemption  in  or  in  respect  of  any  goods  or  chattels,  including    /tCf 
leasehold   interests  in  any  lands  of  the  party  against  whom    /f<f9e7.*.£}, 
the  writ  has  issued,    and  such   sale   shall   convey  whatever 
equitable   or   other   right,   property,   interest    or    equity    of     %^  2  &  7 
redemption  the  last  mentioned  party  had  or  was  entitled  to 
in  or  in  respect  of  the  goods  and  chattels  at   the  time  of  the     0^<* 


sezure.     62  V.  c.  7,  s.  8  (2).  /^/  ' 

(2)  The  words  "goods  and  chattels"  in  this  section  shall  */£oJ  C7 
include  shares  and  dividends  of  stockholders  in  any  incorpor- 
ated bank  or  other  incorporated  company  in  Ontario  having 
transferable  joint  stock.  And  in  the  case  of  an  equitable  or 
other  right,  property  interest  or  equity  of  redemption  in  or  in 
respect  of  any  shares  the  procedure  for  seizure  and  sale  shall 
be  the  same  as  hereinbefore  provided  in  the  case  of  shares  and 
dividends,  and  the  same  shall  be  held  to  be  personal  property 
found  in  the  place  where  notice  of  the  seizure  thereof  is  served 
as  aforesaid.  58  V.  c.  13,  s.  32  part  ;  62  V.  c.  7,  s.  8  (3). 

Money  and  Securities. 

1  8.   The  sheriff  or  other  officer  having  the  execution  of   a  sheriff  may 
writ  against  goods  sued  out  of  the  High  Court,  or  out  of  a  seize  money 
County  Court,  shall  seize  any  money  or  bank-notes  (including  for  money*" 
any  surplus  of  a  former  execution  against  the  debtor),  and  any  j  /}-P  j)  /y-  J 
cheques,  bills  of  exchange,  promissory  notes,  bonds,  mortgages,  '' 
specialties,    or  other   securities   for   money,  belonging  to  the 
'  person  against  whose  effects  the  writ  of  execution  has  issued,  Rev  Stat 
and  subject  to   the  provisions  of  The  Creditors'  Relief  Act,  78. 
shall  pay  or  deliver  to  the  party  who  sued  out  the  execu-  M  .    . 

tion,  the  money  or  bank-notes  so  seized,  or  a  sufficient  part  tobe^akfover 
thereof,   and    shall    hold    such    cheques,   bills   of    exchange,  to  execution 
promissory   notes,    bonds,   specialties   or   other  securities   for 
money,  as  security  for  the  amount  by  the  writ  and  endorse-    3  /  ft 
ment  thereon  directed  to  be  levied,  or  so  much   thereof   as 
has  not  been  otherwise  levied  or  raised,  and    the  sheriff  or  sheriff  to  sue 
other  officer  may  sue  in  his  own  name  for  the  recovery  of  for  securities. 
the  sums  secured  thereby,  when  the  time  of  payment  thereof 
has  arrived.     K  S.  O.  1887,  c.  64,  s.  17  . 

[As  to  proceedings  under  Division  Court  Executions,    see 
also  Cap.  60,  sees. 
v. 
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Payment  to  the  sheriff  or  other  officer  by  the 
to  be  valid.  party  liable  on  such  cheque,  bill  of  exchange,  promissory 
note,  bond,  specialty  or  other  security,  with  or  without  suit,  or 
the  recovery  and  levying  execution  against  the  party  so  liable, 
shall  discharge  him  to  the  extent  of  such  payment  or  of  such 
recovery  .and  levy  in  execution  (as  the  case  may  be),  from  his 
liability  thereon.  R.  S.  0.  1887,  c.  64,  s.  18. 

Sheriff  to  pay      20.   Subject  to  the  provisions  of  The  Creditors  Relief  Act, 

over  proceeds.  tlie  g^^ff  or  ofaer  officer  shall  pay  over  to  the   party  who 

Rev.  Stat.       sued   out  the  writ  the   money   so   recovered,   or  a   sufficient 

sum  to  discharge  the  amount  by  the  writ  directed  to  be  levied, 

and    if,    after    satisfaction    of    the    amount    together    with 

Surplus  to  be   sheriffs  poundage  and  expenses,    a    surplus  remains    in   the 

execuSo^6       nancls  of  the  sheriff  or  other  officer,  the  same  shall  be  paid  to 

debtor.  the  party  against  whom  the  writ  issued.     R  S.  0.  1887,  c.  64, 

s.  19. 

Security  to  Sheriffs,  etc. 

Sheriff  not  2  1  .  No  sheriff  or  other  officer  shall  be  bound  to  sue  any 

untnlndemni-  Party  liable  upon  such  cheque,  bill  of  exchange,  promissory 

tied.  note,  bond,  specialty  or  other  security,  unless  the  party  who 

sued  out  the  execution  enters  into  a  bond  with  two  sufficient 

sureties  to  indemnify  the  sheriff  or  officer  from  all  costs  and 

expenses  to  be  incurred  in  the  prosecution  of  the  action,  or  to 

which  he  may  become  liable  in  consequence  thereof  ;  and  the 

expenses  of   the  bond  may  be  deducted  out  of  any  money 

recovered  in  the  action.     R.  S.  0.  1887,  c.  64,  s.  20. 


Instructions         22.  —  (1)  A  sheriff  shall  not  without  written  instructions  and 
and  indemnity  a  bond,  as  hereinafter  mentioned,  be  obliged  to  seize  property 

to  sheriff  on          ,  .   ,    '.     .      ,,  .  «         ,1-1  i    •     • 

seizing  goods    which  is  in  the  possession  ot  a  third  party  claiming  the  same, 
claimed  by      and  not  in  the  possession  of  the  debtor  against  whose  property 

third  parties.     J/L.  -A'          xi.  j 

the  writ  or  other  process  was  issued, 

(2)  The  written  instructions  to  be  delivered  to  the  sheriff 
shall  specify  the  goods  and  chattels  in  such  a  way  as  to  enable 
the   sheriff  to  identify  the   same  as  the  goods   and  chattels 
intended. 

(3)  The  bond  is  to  be  a  bond  of  indemnity  to  the  sheriff  and 
his  assigns,  with  two  sufficient  sureties,  who  are  to  justify  in 
double  the   supposed  value   of   the   property,  such    supposed 
value  to  be  stated  in  an  affidavit  by  the  creditor  or  his  solicitor 
or  agent  and  attached  to  the  bond. 

(4)  The  bond  is  to  be  assignable  to  the  claimant,  and  is  to 
be  conditioned  that  the  parties  executing  the  same  will  be 
liable  for  the  costs  and  expenses  which  the  sheriff  or  claimant 
may  be  put  to  by  the  seizure  or  subsequent    dealings   with 
the   property,  including   the   interpleader   suit  (if  any),  and 
which  he  does  not  recover  from  other  persons  who  ought  to 
pay  the  same. 
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(5)  In  case  the  sheriff  is  not  satisfied  with  the  bond  offered 
the  matter  in  difference  is  to  be  determined  and  disposed  of  by 
a  Judge. 

(6)  Damages   claimable   shall   be   the  same  as   before   the  Damages. 
passing  of  this  Act. 

(7)  Nothing  in  this  section  shall  be  construed  to  limit  the  Right  of 
right  of   the  sheriff  to  apply  for  relief  by  Interpleader  under  sheriff  to 
the  present  law  and  the  practice  of  the  Courts.    56  V.  c.  5,  s.  11. 


£3.  —  (1)  The  word  "  plaintiff'"  or  the  word  "  creditor  ''  in  this  interpretation 
section  includes  any  person  named  in  a  writ  of  execution  as  the  !|Plaj?*iff" 
person  for  whom  the  levy  is  to  be  made.     The  word  "  defend-  "defendant" 
ant"  or  the  word  "debtor"   includes   any  person   of   whose  "debtor." 
property  the  money  is  directed  to  be  levied.     56  V.  c.  5,  s.  1. 

(2)  In  case  a  sheriff  to  whom  a  writ  of  execution  is  addressed  Taking  money 
is  informed  on  behalf  of  the  plaintiff,  that  the  defendant  is  a  mortgage3^ 
mortgagee  of  land  and  that  the  mortgage  is  registered,  or  that  under  execu- 
the  defendant  is  entitled  to  receive  a  sum  of  money  charged  tlon* 

upon  lands  by  virtue  of  any  registered  instrument,  and  in  case 
the  sheriff  is  required  on  behalf  of  the  plaintiff  to  seize  the 
mortgage  or  charge,  and  is  furnished  in  writing  with  the  infor- 
mation necessary  to  enable  him  to  give  the  notice  hereinafter 
mentioned,  he  shall,  upon  payment  of  the  proper  fees,  forth- 
with deliver  or  transmit  to  the  Registrar  or  Master  of  Titles 
in  whose  office  the  mortgage  or  other  instrument  is  registered, 
a  notice  in  the  form  or  to  the  effect  following  : 

To  the  Registrar  of  (or  as  the  case  may  be)  Form  of 

By  virtue  of  a  writ  of  fieri  facias  to  me  directed  and  issued  out  of  the  sheriff's  notice 
High  Court  of  Justice  at  (or  the  County  Court  of  to  registrar. 

the  County  of  ),  whereby  I  am  commanded  to  levy  against  the 

goods  and  chattels  of  A.  B.  the  sum  of  $  ,  for  debt,  and  $  for  costs 
lately  adjudged  to  be  paid  by  the  said  A.  B.  to  C.  1).,  besides 
the  costs  of  executions,  I  have  this  day  seized  and  taken  in  execution 
all  the  estate,  right,  title  and  interest  of  the  said  A.  B.  in  a  certain  mort- 
gage made  by  X.  Y.  to  the  said  A.  J5.,  and  which  bears  date  on  the 
day  of  ,  and  was  registered  in  the  registry  office  for  the 

County  of  .  on  the  day  of  AD.,  ,  as  number 

(or  the  said  mortgage  or  other  instrument  may  be  described  in  any  other 
manner  by  reference  to  dates,  parties  and  the  land  covered  as  will  enable  the 
notice  to  be  recorded  upon  the  lands  therein  described)  and  in  the  moneys 
secured  thereby,  and  this  notice  is  given  for  the  purpose  of  binding  the 
interests  of  the  said  A.  B.  under  sections  23  to  28  of  The  Execution  Act. 
Dated  this  day  of 

(Signed)  AT.  N. 

Sheriff  of  the  County  of 

.  56  V.  c.  5,  s.  2  ;  60  V.  c.  14,  s.  90. 

(3)  Upon  registration  of  the  said  notice,  the  interest  of  the  Effect  of  reg- 
execution  debtor  in  the  mortgage  or  other  instrument,  and  in  sheriff 

the  lands  therein  described,  and  in  the  moneys  thereby  secured  to  registrar. 
and  in  all  covenants  and  stipulations  for  the  securing  of  pay- 
ment thereof,  shall  be  bound  by  the  execution,  and  such  regis- 
tration shall  be  deemed  to  be  notice  of  the  said  execution  and 
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seizure  to  all  persons  who  may  thereafter  in  any  way  acquire 
any  interest  in  the  mortgage,  lands,  moneys,  or  covenants ; 
and  the  rights  of  the  sheriff  and  execution  creditor  shall  have 
priority  over  the  rights  of  all  such  persons,  subject,  as  regards 
the  mortgagor  or  person  liable  to  pay  the  money  secured  by 
the  mortgage  or  charge,  to  the  next  section  of  this  Act. 
56  V.  c.  5,  s.  3. 


Notice  to 
mortgagor. 


Mode  of 
effecting 
service. 


Payments 
made  after 
notice. 


24. — (1)  A  notice  similar  to  the  notice  mentioned  in  the 
next  preceding  section  or  containing  the  like  information  shall 
also  be  served  upon  the  mortgagor  or  upon  the  person  who  is 
liable  to  pay  the  moneys  secured  by  the  registered  instrument ; 
and  upon  such  service  the  person  served  shall  pay  to  the  sheriff 
all  moneys  payable  or  which  may  become  payable  to  the  exe- 
cution deb£or. 

(2)  Service  of   such  notice  may  be  made  personally,  Or  by 
leaving  the  same  at  the  dwelling-house  of   the  person  to  be 
served  with  a  grown  up  person  dwelling  there,  or  by  regis- 
tered letter  to  the  proper  address  of  the  person  to  be  served. 

(3)  Any  payment  made  after  service  of  the  notice  or  after 
actual  knowledge  of   the  seizure  shall  be  void  as  against  the 
sheriff  and  execution  creditor.     56  V.  c.  5,  s.  4. 


Sheriff  enforc- 
•  gage. 


*}5.  Jn  addition  to  the  remedies  herein  provided,  the  sheriff 
bring  an  action  on  such  mortgage  or  other  instrument 
for  the  sale  or  foreclosure  of  the  lands  covered  by  the  mort- 
gage or  other  instrument,  and  shall  be  entitled  to  a  bond  of 
indemnity  as  in  the  cases  provided  for  in  section  21.  56  Y.  c  5, 
s.S. 


Expiry  or  <j(»    Upon  a  writ  of  execution,  notice  whereof  is  registered 

of  execution6     under  section  23,  expiring  or  being  satisfied,  set  aside  or  with- 
after  registra-  drawn,  a  certificate  of  such  fact  by  the  sheriff  or  the  execution 

^i /\v%    f\r      tr\ f\i"t f*£i  m  i  i 

creditor,  or  the  order  to  set  aside,  as  the  case  may  be,  may  be 
registered  and  thereupon  such  seizure  shall  be  vacated  and 
deemed  at  an  end.  56  V.  c.  5,  s.  6. 


tion  of  notice. 


Verification  of      2T.  The  order  of  Court  or  the  certificate  of  the  sheriff  shall 
certificates       no^  re(luire  verification.   The  certificate  of  the  execution  creditor 
shall  be  verified  by  the  oath  of  a  subscribing  witness  as  in  the 
case  of  other  instruments  affecting  lands.     56  V.  c.  5,  s.  7. 


Fees  of  regis-      28.  For  the  registration  of  any  notice   under  section  23, 

sheriff"1          or  °^  a  certifica^e  under  section  26,  the  registrar  or  master  shall 

be  entitled  to  a  fee  of  50  cents  ;  and  for  every  notice  of  seizure 

under  section  23  of  this  Act,  the  sheriff  shall  be  entitled  to  a 

fee  of  $1.     56  V.  c.  5,  s.  8. 
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WHAT   MAY   BE   SOLD   UNDER  EXECUTION   AGAINST   LANDS. 

Equity  of  Redemption. 

.29.   Wherever  the  word  "mortgagor"  occurs  in  the  nextbnterpreta- 
succeeding  three  sections,  it  shall  be  read  and  construed  as  if  the  fr011- 
words  "his  heirs,  executors,  administrators  or  assigns,  or  per- 
son haying  the  equity  of  redemption^  were  inserted  immediately 
alter  ine  word  "mortgagor."     R  S.  0.  1887,  c.  64,  s.  21. 

SO. — (1)  The  sheriff  or  other  officer  to   whom   a   writ  of  The  interest  of 
execution  against  the   lands  and  tenements  of   a   mortgagor  fn™andsag°r 
of  real  estate  is  directed,  may  seize,  sell  and  convey  all  the  mortgaged 
interest  of  the  mortgagor  in  the   mortgaged  lands  and  tene-  ^execution, 
ments. 

(2)  The  equity  of  redemption  in  a  freehold  mortgage  of 
real  estate  shall  be  saleable  under  an  execution  against  the 
lands  and  tenements  of  the  owner  of  the  equity  of  redemption 
in  his  lifetime,  or  in  the  hands  of  his  executors  or  adminis- 
trators after  his  death,  subject  to  the  mortgage,  in  the  same  ^  Cf 
manner  as  lands  and  tenements  can  now  be  sold  under  an 
execution.  R  S.  0.  1887,  c.  64,  s.  22. 

3 1 .  The  effect  of  the  seizure  or  taking  in  execution,  sale  Effect  of  sale. 
and  conveyance,  of  mortgaged  lands  and  tenements,  shall 
be  to  vest  in  the  purchaser,  his  heirs  and  assigns,  all  the 
interest  of  the  mortgagor  therein  at  the  time  the  writ  was 
placed  in  the  hands  of  the  sheriff  or  other  officer  to  whom 
the  same  is  directed,  as  well  as  at  the  time  of  the  sale, 
and  to  vest  in  the  purchaser,  his  heirs  and  assigns,  the 
same  rights  as  the  mortgagor  would  have  had  if  the  sale 
had  not  taken  place ;  and  the  purchaser,  his  heirs  or  assigns, 
may  pay,  remove  or  satisfy  any  mortgage,  charge  or  lien  which 
at  the  time  of  the  sale  existed  upon  the  lands  or  tenements 
so  sold,  in  like  manner  as  the  mortgagor  might  have  done ;  and 
thereupon  the  purchaser,  his  heirs  and  assigns,  shall  acquire  the 
same  estate,  right  and  title  as  the  mortgagor  would  have 
acquired  in  case  the  payment,  removal  or  satisfaction  had  been 
effected  by  the  mortgagor ;  and  on  payment  of  the  mortgage 
money  to  the  mortgagee  by  the  purchaser,  his  heirs  or  assigns, 
the  mortgagee,  his  heirs  or  assigns,  shall,  if  required,  give  to 
the  purchaser,  his  heirs  or  assigns,  at  his  or  their  charge,  a 
certificate  of  payment  or  satisfaction  of  the  mortgage,  which  . 
certificate  may  be  in  the  following  form,  that  is  to  say  : 

To  the  Registrar  of  the  County  of 

I,  A.  B.,  of  ,  do  certify  that  0.  D.,  of 

who  has  become  the  purchaser  of  the  interest  of  E.  F. ,  of 
has  satisfied  all  money  due  upon  a  certain  mortgage  made  by  the  said 
E.  F.  to  me,  bearing  date  the  day  of  18 

and  registered  at  of  the  clock  in  the  forenoon  (as  the  case 
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may  be)  of  the  day  of  ,  in  the  same  year  (or  as 

the   case  may  6e),  and  that  such  mortgage  is  therefore   discharged. 
As  witness  my  hand,  this  day  of  ,  18         . 

(Signed)  A.  B. 

E.  J5T.,of  ,      \ 

a.  H.,  of         ,    } 


Witnesses. 


/ 


Mortgagee 


sheriffs'  sale 


And  such  certificate  shall  be  of  the  like  effect,  and  shall  be 
acted  upon  by  registrars  and  others  to  the  same  extent  as  if 
the  same  had  been  given  to  the  mortgagor.  R.  S.  O.  1887, 
c,  64,  s.  23. 

3&.  A  mortgagee  of  lands  and  tenements  so  sold,  or  the 
heirs  or  assigns  of  the  mortgagee  (being  or  not  being  plaintiff 
or  defendant  in  the  judgment  whereon  the  wrii  o± /execution 
under  which,  the  sale  takes  place  lias  Issued),  may  be  the  pur- 
chaser  at  the  sale,  and  shall  acquire  the~same  estate,  interest 
and  rights  thereby  as  any  other  purchaser  ;  but  in  the  event 
of  the  mortgagee  becoming  the  purchaser,  he  shall  give  to  the 
mortgagor  a  release  of  the  mortgage  debit!  and  if  another 
becomes  the  purchaser,  and  if  the  mortgagee  enforces 
payment  of  the  mortgage  debt  against  the  mortgagor,  then 
the  purchaser  shall  repay  the  debt  and  interest  to  the  mort- 
gagor, and  in  default  of  payment  thereof  within  one  month 
after  demand,  the  mortgagor  may  recover  the  debt  and  interest 
from  the  purchaser,  and  shall  have  a  charge  therefor  upon  the 
mortgaged  lands.  R.  S.  0.  1887,  c.  64,  s.  24. 

Contingent  Interests. 

33. — (1)  Any  estate,  right,  title  or  interest  in  lands  which, 
under  section  8  of  The  Act  respecting  the  Transfer  of  Reed 
Property,  may  be  conveyed  or  assigned  by  any  person,  or  over 
which  he  has  any  disposing  power  which  he  may,  without  the 
assent  of  any  other  person,  exercise  for  his  own  benefit,  shall 
be  liable  to  seizure  and  sale  under  execution  against  such  person, 
in  like  manner  and  on  like  conditions  as  lands  are  by  law 
liable  to  seizure  and  sale  under  execution,  and  the  sheriff  sell- 
ing the  same  may  convey  and  assign  the  same  to  the  purchaser 
in  the  same  manner  and  with  the  same  effect  as  the  person 
might  himself  have  done. 

Except  incho-      (2)  The  right  of  a  married   woman   to   dower    shall   not 
ate  right  of      foe  deemed  seizable   or  saleable  under   execution   before  the 

n  n  WPT*  —  ._ 

death  of  her  husband.     R.  S.  0.  1887,  c.  64,  s.  25. 


Any  interest 
which  may  be 
conveyed,  etc. 
under  Rev. 
Stat.  c.  119, 
s.  8,  to  be 
liable  to 
execution. 


CHURCH   PEWS   AND   SITTINGS. 

Interest  in  34. — (1)  The  interest  of  any  person  lawfully  derived  by 

pew  or  sitting  deed,  lease  or  license  in   writing  from  the  wardens  or  other 
S'exec^tion11   authorities  of  any  church  in  a  pew  or  sitting  in  such  church,  if 
and  sold.          such  interest  is  lawfully  assignable  by  the  holder  thereof,  may 
be  sold  under  judgment  and  execution  at   the    suit   of    the 
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said  churchwardens  or  trustees  of  such  church  for  arrears  of 
any  rent  or  other  charge  to  which  such  sitting  or  pew  is  sub- 
ject, or  which  the  holder  thereof  may  have  agreed  to  pay  or 
for  which  he  may  be  lawfully  liable,  or  a.t  the  suit  of  any 
creditor  of  such  holder,  and  the  churchwardens  or  other  trus- 
tees of  any  such  church  may  become  purchasers  at  such  sale 
on  behalf  of  the  church,  and  may  relet  or  sell  the  right  so 
acquired. 

(2)  The  sheriff  may  execute  a  deed  to  the  purchaser  of  the  Deed, 
interest  so  sold  under  execution,  and  such  deed  shall  be  effec- 
tual to  the  purchaser  ;  and  the  churchwardens  or  trustees  shall, 

on  production  of  such  deed,  give  effect  to  the  same  to  the 
extent  of  the  interest  so  sold,  upon  payment  of  any  arrears  of 
rent  or  charges  then  due. 

(3)  Such   sale   shall   be  subject  to  any  continuing  rent  or  Subject  to 
charge  on  such  pew  or  sitting  previously  stipulated  or  imposed,  rent»  etc- 
and  shall  not  prejudice  the  right  of  the  vestry  or  church- 
wardens or  congregation  or  trustees  to  impose  increased  rent 

or  charges  on  such  pew  or  sitting  pursuant  to  The  Church  3  V.  c.  74. 
Temporalities  A  ct,  or  any  other  law  or  custom.    60  V.  c.  18,  s.  1. 

SALES  AGAINST  EXECUTORS. 

35.  The  title  and  interest  of  a  testator  or  intestate  in  real  Interest  in  real 
estate  may  be  seized   and  sold  under  a  judgment  and  execu-  es*at£ to  be 

«711  .  r>      1  •  seizable  on  a 

tion   recovered    by  a   creditor   ot    the    testator   or   intestate,  judgment 
ao-ainst   his  executor  or  administrator,  in  the   same   manner  a&ainst  an 

6  XGCII  tor» 

and  under  the  same  process  that  the  same  could  be  sold  under 
a  judgment  and  execution  against  the  deceased,  if  living. 
R.'S.  0.  1887,  c.  64,  s.  26  ;  c.  110,  s.  14. 
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NOTES. 

Exemptions.  Exemptions  may  be  dealt  with  by  a  debtor  as  he  pleases  ;  he 
may  mortgage  or  sell  them  and  a  purchaser  will  obtain  a  good  title  as  against 
an  execution  creditor;  Field  v.  Hart  (1895)  22  A.R.  449.  If  they  are  de- 
stroyed by  fire  any  insurance  money  payable  in  respect  thereof  would  be  exempt 
from  garnishment  ;  Osier  v.  Mutter  (1892)  19  A.R.  94.  It  is  not  a  fraudulent 
preference  for  the  debtor  to  hand  over  exemptions  to  a  creditor  ;  Temper- 
ance Insurance  Co.  v.  Coombe  (1892)  28  C.L.  J.  88.  If  the  sheriff  sells  exemp- 
tions the  proceeds  may  be  recovered  from  him  by  the  debtor  or  other  person 
entitled  ;  Michie  v.  Reynolds  (1865)  24  U.C.R.  303. 

Wearing  Apparel.  Wearing  apparel  consists  of  that  which  is  worn  or  made 
to  be  worn.  Cloth  actually  appropriated  for  the  purpose  of  being  made  into 
wearing  apparel  has  been  held  to  fall  within  the  exemption  ;  Richardson  v. 
Buswell  (1845)  10  Mete.  (Mass.)  507;  see  Astor  v.  Merrett  (1883)111  U.S. 
202,  where  "  wearing  apparel  owned  by  the  passenger  in  a  condition  to  be 
worn  at  once  without  further  manufacture,"  was  held  to  be  wearing  apparel 
within  the  custom  laws. 

Implements  of  Trade.  A  music  teacher's  piano  is  an  implement  of  trade  ; 
Amend  v.  Murphy  (1873)  69  111.  338,  so  is  a  horse  ;  Davidson  v.  Reynolds  (1865) 
16  C.P.  140  ;  McMartin  v.  Hurlbert  (1877)  2  A.R.  146.  When  the  debtor 
changes  his  occupation  for  another  in  which  his  tools  or  implements  are  not 
ordinarily  used  they  cease  to  be  exempt ;  Wright  v.  Hollingshead  (1896)  23  A. 
R.  1.  If  a  specific  article  is  worth  more  than  $100  the  debtor  must  receive 
.$100  in  cash  under  the  amendment  of  1899. 

Interpleader.  When  che  exemptions  are  claimed  by  the  party  against  whom 
the  process  issued,  the  sheriff'  acts  at  his  own  peril  in  granting  or  refusing  the 
exemption.  The  Court  has  no  jurisdiction  to  protect  the  sheriff  by  inter- 
pleader ;  Re  Gould  v.  Hope  (1893)  20  A.R.  347  ;  C.R.  1103  (b).  Materials 
brought  upon  lands  for  any  of  the  purposes  enumerated  in  s.  4  of  The 
Mechanics'  and  Wage  Earners'  Lien  Act,  R.S.O.  c.  153,  are  not  subject  to 
execution  to  enforce  any  debt  (other  than  for  the  purchase  thereof)  due  by  the 
person  furnishing  the  same  ;  see  R.S.O.  c.  153,  s.  16  (3). 

Seizure  of  Stock.  The  requirements  of  the  Statute  as  to  service  of  a  copy  of 
the  writ  on  the  Company  must  be  strictly  observed,  otherwise  a  mandamus  to 
register  a  purchaser  as  a  shareholder  will  be  refused  ;  Goodwin  v.  Ottawa  and 
Prescott  Ry.  Co.  (1862)  22  U.C.R.  186  ;  but  a  demand  for  transfer  served 
upon  the  secretary  and  treasurer  of  the  Company  will  be  sufficient  without 
service  upon  the  President ;  Re  Goodwin  v.  Ottawa  and  Prescott  Ry.  Co. 
(1863)  13  C.P.  254. 

Shares  in  a  Building  Society  ;  Robinson  v.  Grange  (1859)  18  U.C.R.  260,  or 
a  Harbour  Company  ;  Brock  v.  Ruttan  (1850),  1  C.P.  218,  are  subject  to 
seizure  under  the  Act.  Shares  standing  in  the  name  of  the  debtor  in  a  repre- 
sentative capacity  are  not  such  as  a  sheriff  is  bound  to  seize  on  an  execution 
against  him  personally,  although  alleged  to  belong  to  the  debtor  beneficially  ; 
Robinson  v.  Grange  (1859)  18  U.C.R.  260. 

In  the  absence  of  fraud  or  collusion  a  purchaser  at  sheriff's  sale  who  pays 
the  purchase  money  acquires  a  good  title  to  all  the  shares  sold,  although  more 
may  have  been  sold  than  would  have  been  necessary  to  satisfy  the  execution  ; 
Connecticut  and  Passumpsic  R.  Ry.  Co.  v.  Morris  (1887)  14  S.C.R.  318. 

It  is  only  stock  of  an  "  incorporated  bank  or  other  incorporated  company  in 
Ontario  which  is  subject  to  seizure.  It  is  unsettled  whether  this  includes  all 
corporations  doing  business  or  upon  whom  process  may  be  served  in  Ontario, 
or  only  such  as  have  their  head  office  here,  or  such  as  have  an  office  in  Ontario 
where  stock  may  be  transferred.  Where  stock  in  a  bank  having,  its  head 
office  in  Toronto  was  sold  under  an  execution  in  Montreal,  the  sale  was  held, 
although  the  point  under  discussion  was  not  argued,  to  vest  the  property  in 
the  purchaser,  notice  of  the  seizure  having  been  validly  served  on  the  agency 
of  the  bank  in  Montreal  ;  Re  Ontario  Bank  (1879)  44  U.C.R.  247.  In  Nickle 
v.  Douglas  (1874)  35  U.C.R.  126,  37  U.C.R.  51,  it  was  questioned  whether 
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stock  in  the  Merchants'  Bank  of  Canada,  having  its  head  office  in  Montreal, 
could  be  sold  under  an  execution  issued  in  Ontario  against  a  resident  of 
Kingston  "  merely  because  it  might,  if  the  directors  chose,  be  made  transfer- 
able at  a  branch  office  in  Ontario." 

The  procedure  to  be  adopted  on  a  purchase  under  execution,  of  shares  in  a 
chartered  bank  is  prescribed  by  the  Bank  Act,  (53  Viet.  c.  31),  s.  38. 

Equitable  Interests  in  Chattels.  The  words  ' '  including  leasehold  interests 
in  any  lands "  were  introduced  in  1877  to  remove  the  doubts  suggested  in 
argument  in  Goold  v.  Rich  (1872)  4  Ch.  Chamb.  87.  An  equity  of  redemption 
must  be  sold  as  a  whole — an  equity  of  redemption  in  part  of  the  property 
covered  by  the  mortgage  can  neither  be  seized  or  sold  ;  Goold  v.  Rich  (1872)  4 
Ch.  Chamb.  87.  The  equity  of  redemption  could  not  be  sold  under  an  execu- 
tion against  the  personal  representatives  of  a  mortgagor  ;  Lowell  v.  Bank  of 
Upper  Canada  (1863)  10  Gr.  57. 

Upon  a  sale  of  the  equity  of  redemption  the  sheriff  cannot  sell  the  goods 
themselves,  but  can  give  the  purchaser  only  the  right  to  stand  in  the  position 
of  the  mortgagor  ;  Squair  v.  Fortune  (1859)  18  U.  C.  R.  547.  It  was  said  in 
Smith  v.  Cobourg  and  Peterborough  Railway  Co.  (1859)  3  P.R.  113,  that  the 
sheriff  might  take  the  goods  out  of  the  possession  of  the  mortgagee  for  the 
purpose  of  exhibiting  them  upon  the  sale,  but  in  Watson  v.  Henderson  (1876) 
25  C.P.  562,  Adam  Wilson,  J.,  said:  "The  equity  of  redemption  in  goods 
may  be  seized  while  the  debtor  is  in  possession  by  an  actual  taking  of  the 
goods.  Where  the  debtor  is  not  in  possession,  but  the  mortgagee  is  so,  by 
virtue  of  his  title,  the  sheriff  may  do  what  is  equivalent  to  a  seizure  just  as  he 
proceeds  when  he  seizes  bank  or  other  stocks  of  the  debtor."  In  May  v. 
Standard  Fire  Ins.  Co.  (1879)  30  C.  P.  51,  54,  the  same  learned  Judge,  then, 
Wilson  C.J.  said:  "The  mortgagor  and  execution  debtor  was  in  actual  pos- 
session at  the  time  of  the  seizure,  and  1  see  no  objection  to  the  sheriff  seizing 
them  in  corpore  and  taking  them  out  of  the  debtor's  possession,  if  need  be,  so 
long  as  he  is  not  forbidden  doing  so  by  the  mortgagee,  if  the  mortgagee  is 
entitled  to  immediate  possession  of  the  goods." 

If  the  goods  should  be  in  different  counties  the  equity  of  redemption  could 
not  be  sold  ;  Heward  v.  Wolfenden  (1868)  14  Gr.  188. 

Sub-sec.,  2  of  s.  17,  was  introduced  to  authorize  the  sale  of  an  equity  of 
redemption  in  shares  of  stock,  it  having  been  said  in  Morton  v.  Cowan  (1894) 
25  0.  R.  529,  that  such  an  equity  of  redemption  could  not  be  sold  under  exe- 
cution. It  had  previously  been  held  in  Ross  v.  Simpson  (1876)  23  Gr.  552, 
that  such  an  equity  of  redemption  was  saleable. 

The  provisions  of  s.  32  have  been  held  to  limit  the  right  to  sell  an  equity  of 
redemption  in  freehold  lands  to  cases  where  there  was  only  one  mortgage. 
But  there  being  no  similar  provisions  as  to  sales  of  an  equity  of  redemption  in 
chattels  it  has  been  held  that  s.  17  is  wide  enough  to  cover  the  sale  of  the 
mortgagor's  interest  in  chattels,  thougji  subject  to  more  than  one  mortgage  ; 
Ross  v.  Simpson  (1876)  23  Gr.  552  ;  and  in  McDonald  v.  Reynolds  (1868)  14 
Gr.  691,  it  was  held  that  a  purchaser  of  the  equity  of  reeemption  in  a  lease- 
hold subject  to  two  mortgages  could  not  on  paying  off  the  first  mortgage  keep 
it  alive  as  against  a  second  mortgagee. 

It  will  be  noticed  that  the  sheriff  canlsell  only  the  mortgagor's  interest  "  at 
the  time  of  the  seizure. "  It  may  be  that  a  bona  fide  sale  of  the  equity  of 
redemption  after  the  delivery  of  the  writ  to  the  sheriff,  but  before  seizure, 
would  defeat  the  execution  ;  see  Pegge  v.  Metcalfe  (1857)  3  U.C.L.  J.  148  ;  5 
Gr.  628  ;  Harrison's  C.L.P.  Act,  1870,  p.  366. 

Money.  The  origin  of  s.  18  is  English  Act  1  &  2  Viet.  c.  110  s.  12.  When 
money  is  seized  it  is  in  the  same  position  as  the  proceeds  of  goods  sold  ;  Col- 
lingridge  v.  Paxton  (1852)  11  C.B.  683.  Under  the  English  Section  moneys 
in  the  sheriff's  hands,  the  surplus  of  a  former  execution,  could  not  be  seized  ; 
Harrison  v.  Paynter  (1840)  6  M.  &  W.  387. 

Money  in  the  sheriffs  hands,  the  proceeds  of  an  execution  issued  at  the  suit 
of  the  debtor,  cannot  be  seized  where  it  has  not  been  set  apart  and  ear- 
marked specifically  as  the  property  of  the  debtor  ;  Wood  v.  Wood  (1843)  4 
Q.B.  397  ;  Collingridge  v.  Paxton  (1852)  11  C.B.  683.  Money  in  Court  can- 
not be  seized  ;  France  v.  Campbell  (1842)  6  Jur.  105  ;  nor  money  in  the 
hands  of  an  auctioneer  ;  Brown  v.  Perrott  (1841)  4  Beav.,  585;  nor  other 
money  held  to  the  use  of  the  debtor  ;  Robinson  v.  Peace  (1838)  7  Dowl.  P.  C. 
93.  Money  deposited  by  a  party  privileged  from  arrest  to  secure  his  release 
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by  the  sheriff  who  had  taken  him  on  a  ca.  sa.,  cannot  be  retained  by  the 
sheriff  on  an  execution  after  a  judge's  order  to  refund  has  been  made  ;  Masters 
v.  Stanley  (1840)  8  D.P.C.  169. 

Securities  for  Money.  Bills,  notes  and  securities  could  not  be  seized  at  com- 
mon law  ;  Wood  v.  Wood  (1843)  4  Q.B.  401.  A  policy  of  insurance  on  the 
debtors's  own  life  cannot  be  seized  ;  Re  Sargent's  Policy  (1879)  7  L.R.  Ir.  66  ; 
but  a  fire  policy  after  loss  may  be  seized  ;  Bank  of  Montreal  v.  McTavish 
(1867)  13  Or.  395.  -(See  on  this  point ;  Stokoe  v.  Cowan  (1861)  29Beav,  637). 

A  cheque  for  money  in  Court  drawn  by  the  accountant  but  not  delivered, 
cannot  be  seized  ;  Courtoy  v.  Vincent  (1852)  15  Beav.  486;  but  a  stop  order 
might  be  obtained  ;  Ex  parte  Chaplin  (1839)  3  Y.  &  C.  397  ;  Steckle  v.  Bvers 
(1890)  10  C.L.T.  41  ;  Watts  v.  Jefferyes  (1851)  3  Mac.  &  G.  422. 

A  security  which  has  been  assigned  by  the  debtor  as  collateral  security  can- 
not be  seized  ;  Rumohr  v.  Marx  (1882)  2  C.L.T.  501,  3  O.R.  167. 

Books  of  account  are  not  securities  for  money  ;  see  McNaughton  v.  AVebster 
(1860)  6  U.C.L.J.  17.  A  money  bond  for  the  conveyance  of  land  mav  be 
seized  ;  R.  v.  Potter  (1860)  10  C.P.  39. 

Property  held  by  way  of  lien  cannot  be  seized.  Legg  v.  Evans  (1840)  (>  M 
&  W.  36  ;  but  a  pawnbroker's  interest  in  redeemable  pledges  may  be  taken 
in  execution,  and  the  sheriff  will  be  entitled  to  receive  the  money  payable  in 
redemption  of  the  pledges,  and  to  sell  the  pledges  when  the  pawnbroker  might 
have  done  ;  Re  Rollason,  Rollason  v.  Rollason  (1887)  34  Ch.  D.  495. 

Securities  are  only  bound  from  the  time  of  seizure  ;  McDowell  v.  McDowell 
(1863)  10  U.C.L.J.  48. 

Subject  to  Creditors  Relief  Act.     See  notes  to  R.S.O.  c.  78. 

Securities  to  be  Collected.  The  Sheriff  has  no  power  to  realize  upon  securi- 
ties by  sale.  He  must  collect  after  maturity  by  suit,  if  necessary.  Rumohr 
v.  Marx  (1882)  2  C.L.T.  501  ;  3  O.R.  167.  "Under  the  Absconding  Debtor's 
Act  (R.S.O.  c.  79)  s.  16  the  sheriff  may  sell  debts  seized  under  an  order  for 
attachment. 

Seizure  of  Goods  in  Possession  of  Third  Party.  Prior  to  1893  a  Sheriff  was 
bound  at  his  peril  to  find  all  the  goods  of  the  debtor  in  his  bailiwick  or  be 
subject  to  an  action  for  damages  for  false  return.  He  is  now  bound  only  to 
seize  goods  of  the  debtor  in  his  own  possession  or  in  the  possession  of  a  third 
party  who  makes  no  claim  thereto  unless  ( 1 )  he  has  written  instructions  from 
the  creditor  and  (2)  the  creditor  gives  him  a  bond  of  indemnity. 

The  written  instructions  will  make  the  creditor  liable  for  the  Sheriff's  and 
claimant's  costs  of  an  interpleader  application  if  the  creditor  declines  to  take 
an  issue.  Vanstaden  v.  Vanstaden  (1884)  10  P.R.  428. 

It  was  formerly  held  that  a  person  wjio  took  a  bond  of  indemnity  thereby 
disentitled  himself  to  relief  by  interpleader  ;  Tucker  v.  Morris  (1832)  1  C.  &  M. 
73  ;  Belcher  v.  Smith  (1832)  9  Bing.  82  ;  and  see  Murietta  v.  South  American 
Co.  (1893)  62  L.  J.Q.B.  396  ;  but  such  an  objection  could  not  be  raised  by  the 
party  who  gave  the  indemnity  ;  Thompson  v.  Wright  (1884)  13  Q.B.D.  632, 
S.  22  (7)  provides  "  that  nothing  in  this  section  shall  limit  the  right  of  the 
Sheriff  to  apply  for  relief  by  Interpleader,  etc."  The  language  will  probably 
be  construed  as  sufficient  to  preserve  the  right  of  the  Sheriff  to  interpleader, 
even  though  he  may  take  a  bond  of  indemnity.  Where  an  interpleader  order 
is  granted,  the  Sheriff  may  be  protected  against  an  action  for  trespass  to  land 
as  well  as  against  an  action  for  the  seizure  of  the  goods,  if  no  substantial  griev- 
ance has  been  done  to  the  person  whose  premises  have  been  wrongfully  entered  ; 
Smith  v.  Critchfield  (1885)  14  Q.B.D.  873  ;  Winter  v.  Bartholomew  (1856)  11 
Ex.  704.  If  the  goods  had  been  seized  by  special  instructions  from  the  execu- 
tion creditor,  he  would  be  liable  for  the  trespass  up  to  the  time  of  making  the 
interpleader  order  ;  Walker  v.  Olding  (1862)  1  H.  &  C.  621  ;  Lister  v.  North- 
ern Ry.  Co.  (1869)  19  C.P.  408,  and  where  the  order  directs  the  sale  of  goods, 
and  a  sale  takes  place  pursuant  thereto,  the  sale  is  the  act  of  the  Court,  and 
no  damages  can  be  recovered  against  any  person  therefor  ;  Walker  v.  Olding 
(1862)  1  H.  &  C.  621  ;  Abbott  v.  Richards  (1846)  15  M.  &  W.  194  ;  Clark  v. 
Farrell  (1881)  31  C.P.  584,  596  ;  Kennedy  v.  Patterson  (1863)  22  U.C.R.  556; 
Park  v.  Taylor  (1852)  1  C.P.  414  ;  Henderson  v.  Wilde  (1849)  5  U.C.R.  685  ; 
Lister  v.  Northern  Ry.  Co.  (1869)  19  C.P.  408  ;  Reid  v.  Go  wans  (1886)  13  A. 
R.  501,  and  a  good  title  will  be .  conferred  on-'the-^aur.diaser  ;  Goodlock  v. 
Cousins  (1897)  1  Q.B.  348,  558. 
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The  result  of  s.  22  would  seem  to  be  : — 

( 1 )  The  Sheriff  may  seize  goods   in  the  possession  of  a  third  party,  and 
claimed  by  him,  without  special  directions  from  the  creditor. 

(2)  Or  with  such  special  directions. 

(3)  But  he  is  not  bound  to  seize  such  without  written  instructions  specify- 
ing the  identical  property  and  a  sufficient  bond  of  indemnity. 

(4)  The  Sheriff  may  waive  the  written  instructions  or  the  bond,  or  either 
of  them,  and  he  would  not  be  liable  to  the  claimant  for  an  insufficient 
bond. 

(5)  The  Sheriff  may  require  the  bond  to  indemnify  him  against  his  own 
costs  and  expenses,  and  also  to  secure  the  costs  and  expenses  of  the 
claimant  in  connection  with  his  claim,  and  any  interpleader  issue  which 
may  be  directed  in  respect  of  the  same. 

(6)  If  the  Sheriff  obtains  an  interpleader  order,  he  will  be  protected  from 
liability  for  the  seizure  and  also  for  the   sale  of  the  goods,  if  the  same 
should  be  sold  pursuant  to  the  interpleader  order, 

(7)  If  the  Sheriff  does  not  take  a  bond,  or  if  the  bond  taken  does  not  secure 
the  claimant's  costs,  the  claimant  will  not  in  the  event  of  an  interpleader 
order  being  obtained  have  any  rights  against  the  Sheriff. 

(8)  If  an  interpleader  order  is  not  obtained,  the  claimant  will  not  be  bound 

to  accept  an  assignment  of  the  bond  ;  but  may  sue  the  sheriff,  who  in 
such  case  would  have  to  rely  solely  on  the  bond  for  his  protection. 

(9)  The  condition  of  the  bond  is  not  required  in  terms  to  cover  damages, 
but  merely  the  costs  and  expenses  of  the  sheriff  or  claimant  and  it  would 
appear  to  be  doubtful  whether  the  bondsmen  would  be  liable  to  the 
claimant  for  any  damages,  the  claimant  might  be  entitled  to  recover  for 
the  seizure. 

(10)  If  the  goods  are  sold  pursuant  to  an  interpleader  order,  no  one  is  liable 
for  any  damages  occasioned  thereby. 

(11)  It  has  not  been  decided  whether  a  sheriff  who  has  been  indemnified  is 
entitled  under  (7)  to  protection  by  an  interpleader  order. 

Seizure  of  Mortgage  Debts,  Annuities,  &c.  Under  s.  18  a  mortgage  may  be 
seized  and  the  sheriff  may  enforce  the  personal  remedies  for  the  recovery  of 
the  debt.  Under  ss.  23-28  without  seizing  a  mortgage  and  without  garnish- 
ment proceedings  the  interest  of  the  debtor  in  lands  under  a  mortgage  or  other 
registered  instrument  securing  a  sum  of  money  may  be  seized  and  the  rights  of  • 
the  debtor  enforced  for  the  satisfaction  of  the  execution.  This  is  done  by 
virtue  of  the  execution  as  against  goods.  A  rent  charge  could  not  formerly  be 
seized  on  an  execution  against  goods  ;  Smith  v.  Turnbull  (1849)  5  U.C.R. 
586,  but  might  on  an  execution  against  lands  ;  Dougall  v.  Turnbull  (1852)  8 
U.C.R.  622  ;  10  U.C.R.,  121.  The  provisions  would  seem  not  to  be  applic- 
able to  an  execution  from  a  Division  Court  against  lands  only  ;  Parke  v.  Riley 
(1866)  3  E.  &  A.  215.  231.  The  right  of  action  given  to  the  sheriff  seems  to 
be  exerciseable  in  his  own  name  as  under  s.  18.  The  right  seems  to  be  con- 
fined to  actions  for  sale  and  foreclosure.  If  the  instrument  itself  is  seized  a 
personal  action  upon  the  covenants  therein  may  be  maintained  under  s.  18. 
The  interest  of  the  debtor  in  the  covenants  is  bound  by  the  execution  under 
s.  28(3). 

Equity  of  Redemption  in  Lands.  Sales  of  Equities  of  Redemption  are  gov- 
erned by  the  same  rules  as  sales  of  land ;  C.R.  877-882.  An  Equity  of 
Redemption  to  be  saleable  under  execution  must  be  such  as  arises  under  the 
terms  of  the  instrument  creating  the  security.  Where  a  deed  is  absolute  in 
form,  any  right  of  redemption  or  re-purchase  is  not  bound  by  or  saleable  under 
an  execution  ;  McCabe  v.  Thompson  (1857)  6  Gr.  175  ;  McDonald  v.  McDonell 
(1864)  2  E.  &  A.  393  ;  Fitzgibbon  v.  Duggan  (1865)  11  Gr.  188.  Ar.  emiitv 

^f™2"™^^™i£^  piljr  ^b01^  th'iTfi.-V— k"f  ""^-mr^t^flijy*!  ™  ~at.jn.QSt> 

r^fifj^eYi'stirig^  J-ip.fayeep  o^m  mortgagor  and  one  mortgagee- : 
\Vootlv.  Wood  (1869)  16  Gr.  471  ;  Donovan  v.  Bacon  (1869)  16  Gr."472  n.; 
Re  Keenan  (1871)  3  Ch.  Chamb.  285  ;  Kerr  v.  Styles  (1879)  26  Gr.,  309.  See 
Parrv.  Montgomery  (1880)  27  Gr.  521,  where  three  mortgages  were  held  by 
one  mortgagee.  An  enuiLsL— of__redfijQiiitioii  is  an  entire  wbolft  i  JE&Jflldy  v. 
Harper  (1882)  2  O.R.  405  ;  11  S.C.R.  639,  and  therefore  the  interest  of  the 
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debtor  in  a  part  of  the  lands  comprised  in  the  mortgage  is  not  saleable  ;  Shaw 

v.  Tims  (1872)  19  Gr.  496  ;  Vannorman  v.  McCarty  (1869)  20  C.  P.  42,  and  if 
I  two  tenants  in  common  mortgage  land,  the  interest  of  one  of  them  is  not 
I  bound  by  and  cannot  be  sold  under  execution;  Crown  v.  Chamberlin  (1880) 
'27  Gr.  551,  and  if  lands  comprised  in  a  mortgage  are  in  different  counties,  an 

execution  will  not  affect  the  equity  of  redemption  ;    Heward  v.   Wolfenden 

(1868)  14  Gr.  188. 

If  a  person  entitled  to  an  undivided  interest  in  land  has  mortgaged  the  same, 
his  equity  of  redemption  therein  is  exigible  ;  Rathbun  v.  Culberton  (1875)  22 
Gr.  465.  The  correctness  of  the  decisions  that  the  equity  of  redemption  under 
two  mortgages  upon  the  same  lands  is  not  exigible,  is  open  to  doubt.  In  Samis 
v.  Ireland  (1879)  4  A.R.  118,  both  Moss  C.J.O.  and  Patterson  J.A.  who 
alone  gave  judgments  thought  the  statute  wide  enough  to  authorize  the  sale  of 
such  an  equity.  It  had  been  held  that  a  purchaser  of  a  leasehold  interest 
which  was  subject  to  two  mortgages  could  not  keep  the  first  mortgage  alive  as 
against  the  second  mortgagee  being  bound  by  the  effect  of  his  purchase  to  pay 
off  both  mortgages  ;  McDonald  v.  Reynolds  (1868)  14  Gr.  691.  It  would  seem 
that  unencumbered  property  may  be  put  up  for  sale  with  an  equity  of  redemp- 
tion in  one  parcel ;  Samis  v.  Ireland  (1879)  4  A.R.  118. 

It  has  been  questioned  whether  a  mortgagee  who  recovers  judgment  upon 
the  covenant  contained  in  the  mortgage  can  sell  the  equity  of  redemption 
under  an  execution  upon  such  judgment.  The  purchaser  is  bound  to  satisfy 
the  mortgage.  The  amount,  it  has  been  said,  therefore,  which  is  realized  by 
the  sheriff,  should,  of  right,  be  paid  over  to  the  mortgagor  as  the  value  of  his 
estate  in  excess  of  the  mortgage  ;  Vannorman  v,  McCarty  (1869)  20  C.P.  47. 
"There  has  always,"  said  Gwynne  J.,  "  appeared  to  me  to  be  something  so 
inconsistent,  as  to  be  impracticable,  in  the  law  permitting  money  to  be  levied 
under  an  execution  issued  upon  a  judgment,  which  money  is  not  payable  to 
the  judgment  creditor  ;  while  the  operation  of  the  sale,  by  means  of  which  it 
was  levied,  is  to  nullify  the  judgment  without  satisfying  it,  leaving  the  judg- 
ment creditor  a  mortgagee  still,  but  stripped  by  his  own  act  of  the  benefit  of 
the  covenant  contained  in  his  mortgage  and  of  the  judgment  which  he  had 
recovered  thereon  "  ib.,  see  also  Samis  v.  Ireland  (1878)  28  C.P.  478,  484.  It 
was  pointed  out  by  Patterson  J.A.  in  Samis  v.  Ireland  (1879)  4  A.R.  at  p. 
136  that  a  judgment  upon  a  covenant  in  a  mortgage  is  almost  necessarily  for 
more  than  the  mortgage  debt,  and  the  view  of  Gwynne  J.  has  not  been 
adopted  in  any  reported  case.  A  purchaser  of  the  equity  of  redemption  even 
though  he  be  the  mortgagee  will  take  precedence  of  an  intermediate  fraudulent 
conveyance.  Parr  v.  Montgomery  (1880)  27  Gr.  521. 

The  equity  of  redemption  of  a  deceased  mortgagor  may  since  27  Viet.  c.  13, 
be  sold  on  an  execution  against  his  personal  representatives  ;  McEvoy  v.  Clune 
(1874)  21  Gr.  515.  Sales  by  devisees  will  not  prevent  the  sheriff  selling ; 
Johnston  v.  Sowden  (1872)  19  Gr.  224.  A  sale  cannot  be  made  for  a  debt  not 
contracted  by  the  deceased  ;  Samis  v.  Ireland  (1879)  4  A.R.  118;  Freed  v. 
Orr  (1881)6  A.R.  690. 

Payment  of  Mortgage  by  Purchaser.  If  the  purchaser  pays  off  the  mortgage 
he  becomes  entitled  to  the  legal  estate,  and  if  the  sale  by  the  Sheriff  should  be 
void,  the  remedy  of  the  mortgagor  would  be  redemption  of  the  mortgage,  not 
ejectment,  Howes  v.  Lee  (1870)  17  Gr.  459.  Care  should  be  taken  in  obtaining 
the  discharge  to  have  it  in  the  form  given  in  s.  31,  otherwise  the  legal  estate 
may  not  become  vested  in  the  purchaser  ;  Lee  v.  Howes  (1870)  30  U.C.R.  292. 

Contingent  Interests.  The  interest  which  a  husband  formerly  had  in  the 
real  estate  of  his  wife  might  be  sold  under  execution  ;  Moffat  v.  Grover  (1855) 
4  C.P.  402.  Where  the  real  estate  is  the  separate  property  of  a  married  woman 
it  is  submitted  .that  the  husband  has  no  exigible  interest  during  her  life.  A 
right  to  dower  consummate,  is  saleable  under  execution  as  a  possibility  coupled 
with  an  interest,  and  but  for  s.  32  (2)  an  inchoate  right  of  dower  would  be 
exigible  ;  Rose  v.  Zimmerman  (1852)  3  Gr.  598  ;  Miller  v.  Wiley  (1866)  16  C. 
P.  529  ;  Allen  v.  Edinburgh  Life  Assce.  Co.  (1877)  25  Gr.  306. 

An  interest  is  contingent  where  a  right  of  enjoyment  is  to  accrue  on  an 
event  which  is  dubious  and  uncertain,  Fearne  Contingent  Remainder,  2.  An 
executory  interest  is  an  interest  which  is  limited  by  a  will  or  conveyance  to  uses, 
and  which  would  not  be  valid  at  common  law  a«  a  contingent  remainder  ; 
Chain's  Real  Property,  58. 


EXECUTION.  333 

v, 

Possibilities  coupled  with  an  interest  include  gifts  to  the  survivors  of  several 
persons — to  children  who  may  be  living  at  the  death  of  their  surviving  parents. 
Roe  v.  Jones  (1789)  3  T.  R.  88  ;  per  Proudfott  J.  Allen  v.  Edinburgh  Life 
Assce.  Co.  (1877)  25  Gr.  313  ;  Hyden  v.  Williamson  (1731)  3  P.  Wms.  132. 

Property  over  which  a  person  has  a  disposing  power  would  include  all  prop- 
erty which  under  a  deed  or  will,  the  debtor  might  appoint  to  his  own  use  ; 
London  Chartered  Bank  of  Australia  v.  Lempriere  (1873)  L.R.  4  P.C.  572. 

Church  Pews.  The  absolute  purchase  of  a  pew  creates  in  the  purchaser  a 
fee  simple  ;  Tully  v.  Farrell  (1876)  23  Gr.  49. 

Sales  Against  Executors.  To  support  a  sale  under  a  judgment  against  an 
executor  or  administrator,  the  judgment  creditor  must  have  been  a  creditor  of 
of  the  deceased  ;  Freed  v.  Orr  (1881)  6  A.R.  690. 

Lands  are  assets  in  the  hands  of  a  personal  representative  and  to  a  defence 
of  plene  administravit,  the  plaintiff  may  reply  lands  ;  Gardiner  v.  Gardiner 
(1832)  2  O.S.  520  ;  Seaton  v.  Taylor  (1847)  3  U.C.R.  302  ;  Sickles  v.  Asseltine 
(1853)  10  U.C.R.  203,  but  such  a  replication  would  seem  to  be  unnecessary  ; 
Mein  v.  Short  (1859)  9  C.P.  244.  11  C.  P.  430  ;  Holton  v.  McDonald  (1862)  12 
C.P.  246.  Heirs  and  devisees  are,  in  the  absence  or  fraud  or  collusion,  bound 
by  a  judgment  against  personal  representatives  ;  Lovell  v.  Gibson  (1872)  19 
Gr.  280  ;  Willis  v.  Willis  (1872)  19  Gr.  573,  and  if  persons  appointed  execu- 
tors by  a  will  defend  an  action  against  them  as  executors  they  will  without 
probate  be  held  to  have  accepted  the  office  and  a  good  title  to  the  testator's 
lands  may  be  conveyed  by  the  Sheriff  under  an  execution  on  a  judgment 
recovered  in  such  action  ;  McDonald  v.  McDonald  (1890)  17  A.R.  192. 

A  judgment  against  an  executor  de  soil  tort  will  not  authorize  a  sale  of  the 
lands  of  the  deceased  ;  O'Connor  v.  Dafoe  (1858)  15  U.C.R.  386;  Wrathwell 
v.  Bates  (1858)  15  U.C.R.  391  ;  Graham  v.  Nelson  (1857)  6  C.P.  280. 

If  the  estate  is  insolvent  the  creditors  must  be  paid  ratably  and  the  personal 
representative  on  being  sued  should  either  set  up  the  insolvency  or  obtain  an 
order  for  administration;  see  "An  Executor's  Defence  at  Law,"  10  C.L.T. 
277.  See  notes  to  R.S.O.  c.  129. 
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An  Act  respecting  Mortgages   and  Sales  of  Personal 

Property. 

As  amended  by  62   V.  c.  11. 


SHORT  TITLE,  s.  1. 
CHATTEL  MORTGAGES   WHERE   POS- 
SESSION OF  GOODS    UNCHANGED  : 
Affidavits  as  to  indebtedness,  ss. 

2,3. 
To  be  registered  or  void  as  against 

creditors,  ss.  2,  5. 
To  operate  from  execution,  s.  4. 
SALES  OF  GOODS  WHERE  POSSESSION 

UNCHANGED : 
To  be  registered  or  void  as  against 

creditors,  s.  6. 

MORTGAGES  OF    GOODS   TO   SECURE 

ADVANCES  OR  SURETIES,  SS.  7,  8. 

AUTHORITY  TO  BE  FILED,  s.  9. 

AFFIDAVIT  OF  BONA  FIDES  MAY  BE 

MADE    BY    ONE     OR    TWO     OR 

MORE   MORTGAGEES,    etc.,  S.   10. 

CONTRACTS  TO  GIVE  MORTGAGES  OR 
MAKE  SALES,  BS.  11-14. 

PLACE  OF  REGISTRATION,  ss.  15,  16. 

WHEN  MORTGAGED  GOODS  REMOVED 
TO  ANOTHER  COUNTY  OR  DIS- 
TRICT, e.  17. 

RENEWAL  OF  MORTGAGES,  ss.  18-23. 


CERTIFICATE  OF  CLERK  TO  BE  EVI- 
DENCE  OF  REGISTRATION,  S.  24. 

DISCHARGE  OF  MORTGAGES,  ss.  25-28 
FEES,  s.  29. 
MISCELLANEOUS  : 

Registration  where  time  expires 
on  a  day  on  which  offices  are 
closed,  s.  30. 

Authority  to  take  or  renew  mort- 
gages may  be  general,  s.  31. 

Description  in  instrument,  s.  32. 

Affidavits,  s.  33. 

Act  not  to  apply  to  vessels,  s.  34. 

Where  new  county  formed,  s.  35. 

Inspection  of  books,  s.  36. 

Act  to  extend  to  goods  not  ready 
for  delivery,  s.  37. 

"  Creditor,"  meaning  of ,  s.  38. 

"Actual  and  continued  change  of 
possession,"  meaning  of,  s.  39.- 

Taking  possession  not  to  validate, 

s.  40. 

AGREEMENTS  WHERE  POSSESSION  PAS- 
SES WITHOUT  OWNERSHIP,  S.  41 . 

STATISTICAL  RETURNS,  s.  42. 


(9.77 

TJER  MAJESTY  by  and  with  the  advice  and  consent  of 
.  ^/7/         JLL     the  Legislative  Assembly  of  the  Province   of  Ontario, 
enacts  as  follows  : — 

Short  title.  1,  This  Act  may  be  cited  as  "  The  Bills  of  Sale  and  Chattel 

Mortgage  Act"     57  V.  c.  37,  s.  1. 

EFFECT    OF   REGISTERING   OR   OMITTING   TO   REGISTER. 

Mortgages  of  2.  Every  mortgage,  or  conveyance  intended  to  operate  as  a 
?endednwith~  moi>tgage  of  goods  and  chattels,  in  Ontario,  which  is  not  accom- 
change  of  pos-  panied  By  an  immediate  delivery  and  an  actual  and  continued 
registered0  b8  Cnange  °^  possession  of  the  things  mortgaged,  or  a  true  copy 
thereof,  shall,  within  five  days  from  the  execution  thereof, 
except  as  hereinafter  otherwise  provided,  be  registered  as  here- 
inafter provided,  together  with  the  affidavit  of  an  attesting 
witness  thereto,  of  the  due  execution  of  such  mortgage  or 

[334] 
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conveyance,  or  of  the  due  execution  of  the  mortgage  or  con-  c#'^Q   b  ty 

veyance  of  which  the  copy  filed  purports  to  be  a  copy,  which 

affidavit  shall  also  contain  the  date  of  the  execution  of    the     I  6 

mortgage,  and  also  with  the  affidavit  of  the  mortgagee  or  of 

one  of  several    mortgagees,  or  of  the  agent  of  the  mortgagee 

or  mortgagees,  if  such  agent  is  aware  of  all  the  circumstances  y  O^r 

connected  therewith  and  is  properly  authorized  in  writing  to 

take  such  mortgage,  in  which  case  the  affidavit  of  the  agent 

shall  state  that  he  is  aware  of  all  the  circumstances  connected 

therewith,    and  a  copy   of  such  authority    or   the  authority 

itself  shall  be  registered  therewith.     57  V.  c.  37,  s.  2. 

3.  Such  last  mentioned  affidavit,  whether  of  the  mortgagee  Content*  of 
or  his  agent,  or  one  of  several  mortgagees  or  the  agent  of  the  affidavit  of 
mortgagee  or  mortgagees  shall  state  in  addition  to  what  is  re- 
quired by  section  2    of  this  Act  that  the  mortgagor  therein    ^   C^-/?1.  '" 
named  is  justly  and  truly  indebted  to  the  mortgagee  in  the 

sum  mentioned  in  the  mortgage,  that  the  mortgage  was  exe-    t-  *fr 
cuted  in  good  faith  and  for  the  express  purpose  of  securing  the      ~  g-  (ffi , 
payment  of  money  justly  due  or  accruing  due  and  not  for  the 
purpose  of  protecting  the  goods  and  chattels  mentioned  therein 
against  the  creditors  of  the  mortgagor,  or  of  preventing  the 
creditors  of  such  mortgagor  from  obtaining  payment  of  any 
claim  against  him.     57  V.  c.  37,  s.  3. 

4.  Every  such  mortgage  or  conveyance  shall  operate  and  when  mort- 
take  effect  upon,  from  and  after  the  day  and  time  of  the  execu-  sa£?e  to  take 
tion  thereof.     57  V.  c.  37,  s.  4. 

5.  In  case  such  mortgage  or  conveyance  and  affidavits  are  Effect  of  non- 
not  registered  as  by  this  Act  provided,  the  mortgage  or  con-  reglstration. 
veyance  shall  be  absolutely  null  and  void  as  against  creditors  « 

of  the  mortgagor,  and  against  subsequent  purchasers  or  mort-  •*  , 
gagees  in  good  faith  for  valuable  consideration.     57  V.  c.  37,  s.  5f 

6.  Every  sale  of  goods  and  chattels,  not  accompanied  by  an  Sale  of  goods 
immediate  delivery  and  followed  by  an  actual  and  continued  not  attended 
change  of  possession  of  the  goods  and  chattels  sold,  shall  be  in  J^be 
writing,  and  such  writing  shall  be  a  conveyance  under  the  pro- tered- 
visions  of  this  Act,  and  shall  be  accompanied  by  an  affidavit 

of  an  attesting  witness  thereto  of  the  due  execution  thereof. 

and  an  affidavit  of  the  bargainee,  or  his  agent  (if  such  agent  is 

aware  of   all   the   circumstances   connected   therewith)    duly    Up  6C/H- 

authorized  in  writing  to  take  the  conveyance  (a  copy  of  which     ?*    (T)\. 

authority  or  the  authority  itself  shall  be  attached  to  and  filed 

with  the  conveyance)  that  the  sale  is  bona  fide  and  for  good    -j  /y-f^f) 

consideration,  as  set  forth  in  the  said  conveyance,  and  not  for    / 

the  purpose  of  holding  or  enabling  the  bargainee  to  hold  the 

goods  mentioned  therein  against  the  creditors  of  the  bargainer, 

and  the  conveyance   and  affidavits  shall  be  registered,  as  by 

this  Act  provided,  within  five  days  from  the  executing  thereof, 

otherwise  the  sale  shall  be  absolutely  void  as  against  thecredi- 
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tors  of  the  bargainer  and  as  against  subsequent  purchasers  or 
mortgagees  in  good  faith.     57  V.  c.  37,  s.  6. 

Mortgages  to        7.  In  case  of  an  agreement  in  writing  for  future  advances 

secure  future     £       J.-L  £  i_v          J.T~       i~ 

advances  to  *or  ^ne  purpose  or  enabling  the  borrower  to  enter  into  and 
be  registered,  carry  on  business  with  such  advances,  the  time  of  repayment 
thereof  not  being  longer  than  one  year  from  the  making  of  the 
agreement,  and  in  case  of  a  mortgage  of  goods  and  chattels  for 
securing  the  mortgagee  repayment  of  such  advances,  the  time 
of  repayment  thereof  not  being  longer  than  one  year  from  the 
making  of  the  agreement,  and  in  case  the  mortgage  is  executed 
in  good  faith,  and  sets  forth  fully  by  recital  or  otherwise,  the 
terms,  nature  and  effect  of  the  agreement,  and  in  case  the  mort- 
gage is  accompanied  by  the  affidavit  of  an  attesting  witness 
thereto  of  the  due  execution  thereof,  and  by  the  affidavit  of 
the  mortgagee,  or  in  case  the  agreement  has  been  entered  into 
and  the  mortgage  taken  by  an  agent  duly  authorized  in  writ- 
ing to  make  such  agreement  and  to  take  such  mortgage  and  if 
the  agent  is  aware  of  the  circumstances  connected  therewith, 
then,  if  accompanied  by  the  affidavit  of  such  agent,  such  affi- 
davit, whether  of  the  mortgagee  or  his  agent,  stating  that  the 
mortgage  truly  sets  forth  the  agreement  entered  into  between 
the  parties  thereto  and  truly  states  the  extent  of  the  liability 
intended  to  be  created  by  the  agreement  and  covered  by  such 
mortgage,  and  that  the  mortgage  is  executed  in  good  faith,  and 
for  the  express  purpose  of  securing  the  mortgagee  repayment 
of  his  advances,  and  not  for  the  purpose  of  securing  the  goods 
and  chattels  mentioned  therein  against  the  creditors  of  the 
mortgagor,  nor  to  prevent  such  creditors  from  recovering  any 
claims  which  they  may  have  against  the  mortgagor,  and  in 
case  the  mortgage  is  registered  as  by  this  Act  provided,  the 
same  shall  be  as  valid  and  binding  as  mortgages  mentioned  in 
the  preceding  sections  of  this  Act.  57  V.  c.  37,  s.  7. 

Mortgages  8.  In  case  of  a  mortgage  of  goods  and  chattels  for  securing 

mdorse^s^nd6  ^e  mortgagee  against  the  indorsement  of  any  bills  or  promis- 
sureties  to  be  sory  notes  or  any  other  liability  by  him  incurred  for  the  mort- 
registered.  gagor,  Hot  extending  for  a  longer  period  than  one  year  from 
the  date  of  such  mortgage,  and  in  case  the  mortgage  is  execu- 
ted in  good  faith,  and  sets  forth  fully  by  recital  or  otherwise, 
thejberms.,  nature  and  effect  of  the  agreement,  and  the  amount 
of  liability  intended  to  be  created,  and  in  case  such  mortgage 
is  accompanied  by  the  affidavit  of  an  attesting  witness  thereto 
of  the  due  execution  thereof,  and  by  the  affidavit  of  the  mort- 
gagee, or  in  case  the  mortgage  has  been  taken  by  an  agent  duly 
authorized  in  writing  to  take  such  mortgage  and  if  the  agent 
is  aware  of  the  circumstances  connected  therewith,  then,  if 
accompanied  by  the  affidavit  of  such  agent,  such  affidavit, 
whether  of  the  mortgagee  or  his  agent,  stating  that  the  mort- 
gage truly  states  the  extent  of  the  liability  intended  to  be 
created  and  covered  by  such  mortgage,  and  that  such  mortgage 
is  executed  in  good  faith  and  for  the  express  purpose  of  secur- 
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ing  the  mortgagee  against  the  payment  of  the  amount  of  his 
liability  for  the  mortgagor,  as  the  case  may  be,  and  not  for  the 
purpose  of  securing  the  goods  and  chattels  mentioned  therein 
against  the  creditors  of  the  mortgagor,  nor  to  prevent  such 
creditors  from  recovering  any  claims  which  they  may  have 
against  such  mortgagor,  and  in  case  such  mortgage  is  registered 
as  by  this  Act  provided,  the  same  shall  be  as  valid  and  binding 
as  mortgages  mentioned  in  the  preceding  sections  of  this  Act. 

57  V.  c.  37,  s.  8. 

•  . 

5).  The  authority  in  writing   referred   to  in  the  two  next  Agents'  au- 
preceding  sections,  or  a  copy  of  such  authority  shall  be  attached  atJached^o*6 
to  and  filed  wj^  the  mortgage.     57  V.  c.  37,  s.  9.  mortgage. 


1O.  Tfe<affidavit  of  bona  fides  required  by  sections  6,  7  and  Affidavits  of  £7 
8  may  be  maftEHby-j^n^of  two  or  more  bargainees  or  mortga-  ^y^       *   * 

gees  and  if  made  by  {m^s^^-^S-JiGr6!11  provided  the  same    *    //  J.  £~ 
i.  n  j.u  A  t,    •  £     n  i-u""""5  -  *--w.  j   MX* 

shall  state  that  he  is  aware  or  all  the  circumsua^eesjconnected 

with  the  sale  or  mortgage,  as  the  case  may  be.  57  V.  c. 


C 

CONTRACTS  TO  GIVE  MORTGAGES,  ETC. 


1  1  .  Every  covenant,  promise  or  agreement  entered  into  on  or  Contract  io 

after  the  7th  day  of  April,  1896,  to  make,  execute  or  give  a  mort-  &lve,a  chattel 

•    L      j    j  i.  £  i    mortgage  to  be 

gage  or  conveyance  intended  to  operate  as  a  mortgage  01  goods  deemed  a 

and  chattels  in  whatever  words  the  same  may  be  expressed  mort&a?e- 

shall  be  deemed  to  be  a  mortgage  or  conveyance  within  the 

meaning  of  this  Act,  and  unless  accompanied  by  an  immediate 

delivery  and  an  actual  and  continued  change  of  possession  of    „.,  fa4£  /(&  , 

the  goods  and  chattels  mortgaged,  the  same  or  a  true  copy 

thereof  together  with  affidavits  of  execution  and  bona  fides 

shall  be  registered  within  the  time  and  in  the  manner  hereby 

prescribed  in  respect  of  bills  of  sale  and  mortgages,  otherwise     /y 

such  covenant,  promise  or  agreement  shall  be  absolutely  null 

and  void  as  against  creditors  of  the  mortgagor  and  against 

subsequent  purchasers  or  mortgagees  in  good  faith  for  valuable 

consideration.     59  V.  c.  34,  s.  1. 


Every  covenant,  promise  or  agreement  to  make  a  sale  Contract  to 
of  goods  and  chattels,  in  whatever  words  the  same  may  be  ex- 
pressed,  shall  be  deemed  to  be  a  sale  of  goods  and  chattels  sale. 
within  the  meaning  of  this  Act,  and  unless  accompanied  by  an 
immediate  delivery,  and  followed  by  an  actual  and  continued 
change  of  possession  of  the  said  goods  and  chattels  shall  be  in 
writing,  and  such  writing  accompanied  by  affidavits  of  execu- 
tion and  bona  fides  shall  be  registered  within  the  time  and  in 
the  manner  prescribed  as  respects  bills  of  sale  by  this  Act, 
otherwise  the  said  covenant,  promise  or  agreement  shall  be 
absolutely  void  as  against  the  creditors  of  the  bargainer  and  as 
against  subsequent  purchasers  or  mortgagees  in  good  faith. 
59  V.  c.  34,  s.  2. 

w. 


Verbal 
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Contracts  13.  In  the  case  of  covenants,  promises  or  agreements  made 

Sh^rlr  t0  before  the  7th  day  of  4Pril>  ]  896'  the  Provisions  of  this  Act 
1896.  with  regard  to  registration  may  be  deemed  to  be  complied 

with  if  such  registration  was  effected  within  three  calendar 
months  after  the  said  date  and  subject  thereto  this  Act  shall 
extend  and  apply  to  every  such  covenant,  promise  and  agree- 
ment made  before  as  well  as  after  the  said  date.  59  V.  c.  34,  s.  3. 

1  4.  Every  verbal  agreement  to  the  effect  mentioned  in  the 
three  next  preceding  sections  and  not  reduced  to  writing  shall 
be  absolutely  null  and  void  to  all  intents  and  purposes  what- 
ever, as  against  creditors  or  subsequent  purchasers  or  mortga- 
gees mentioned  in  such  sections.  59  V.  c.  34,  s.  4. 

PLACE    OF   REGISTRATION. 

Instruments         15.  —  (1)  The  instruments  mentioned  in  the  preceding  see- 

to  be  register-  tions  shall  in  counties  be  registered  in  the  office  of  the  Clerk  of 

county  c^urt    the  County  Court  of  the  county  or  union  of  counties  where  the 

office.  property  so  mortgaged  or  sold  is  at  the  time  of  the  execution 

of  such  instrument  ;  and  every  such  Clerk  shall  file  all  such 

instruments    presented    to  him   for  that    purpose,   and   shall 

indorse  thereon  the  time  of  receiving  the  same  in  his  office. 

57V.  c.  37,s.ll 


Registration 

Th^o^ 
Nipissing. 


Registration 


kokaand 
Rainy  River. 

?  i 

-.   jt  /    C    ^   ' 


Registration 
m  Haliburton. 


Registration 
in  Manitoulin. 


(.1    - 


(2)  Where  the  goods  and  chattels  mortgaged  or  sold  are  situate 
w^hin  the  Districts  of  Algoma,  Muskoka,  Thunder  Bay  or  Kip- 
issing,  the  said  instruments  shall  be  filed  within  ten  days  from 
tne  execution  thereof  in  the  office  of  the  District  Court  Clerk 
in  the  district  in  which  the  goods  are  situate.     62  V.  c.  11,  s.  30. 

(3)  Where  the  goods    or   chattels  mortgaged  or  sold   are 
situate  within  the  Districts  of  Parry  Sound  or  Rainy  River,  the 
said  instruments  shall  be  filed  within  ten  days  from  the  ex  ecu- 
tion  thereof  in  the  office  of  the  Clerk  of  the  First  Division 
Court  of  the  district  in  which  the  goods  are  situate.     When 

"  " 

and  so  soon  as  a  vacancy  shall  hereafter  occur  in  the  office  of 
the  Clerk  of  the  First  Division  Court  in  the  said  District  of 
Parry  Sound,  the  said  instruments  shall  thereafter  be  filed 
within  ten  days  from  the  execution  thereof  in  the  office  of  the 
District  Court  Clerk  in  the  said  District  of  Parry  Sound.  62 
V.  c.  11,  ss.  31  and  32. 

(4)  Where  the  goods  and  chattels  mortgaged  or  sold  are 
gituate  within  the  Provisional  County  of  Haliburton,  the  said 
instruments  shall  be  filed  within  seven  days  from  the  execution 
thereof  in  the  office  of  the  Clerk  of  the  First  Division  Court 
of  the  said  provisional  county.     59  V.  c.  32,  s.  1. 

(5)  Where  the  goods  and  chattels   mortgaged  or  sold  are 
situate   within   the   District   of  Manitoulin  the   said   instru- 

men^s  sna^  be  fi^d  w^ftiliAJ^%Y!^j^L  fr°m  the  execution 
thereof  in  the  office  of  theT*wftS£irTfle?rK  for  Manitoulin. 


Instruments  (6)  Any  bill  of  sale  or  chattel  mortgage  filed  with  the  said 
filed  ™th  Ee-  Deputy  Clerk  for  Manitoulin  prior  to  the  4th  day  of  May,  1891, 
prior  toTth  shall  be  as  valid  as  if  the  same  had  been  filed  with  the  Clerk 
May,  1891.  of  the  County  Court. 
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(7)  Nothing  in  the  two  next  preceding  subsections  contained  Proceedings'" 
shall  be  construed  to  affect  any  action  or  other  proceeding  J^Mjfy^ssi 
pending  on  the   4th  day  of  May,  1891,  in  which  the  validity  not  affected. 
of  any  instrument  required  to  be  filed  under  chapter  125  of 

the  Revised  Statutes  of  Ontario,  1887,  and  amending  Acts  is 
called  in  question  by  reason  of  the  place  of  filing  such 
instrument.  57  V.  c.  37,  s.  28. 

(8)  "  Clerk  of  the  County  Court  "  or  "  Clerk  "  when  used  in  Meaning  of 
this  Act  shall  unless  where  inconsistent  with  the  context,  in-  t^Count 
elude  the  officers  mentioned  in  this  section.     60  V.  c.  3,  s.  3.       Court." 

16.  The  said  Clerks  respectively  shall  number  every  such  Manner  of 
instrument  or  copy  filed  in  their  offices,  and  shall  enter  in  registration. 
alphabetical  order  in  books  to  be  provided  by  them,  the  names 
of  all  the  parties  to  such  instruments,  with  the  numbers  indor- 
sed thereon  opposite  to  .each  name,  and  such  entry  shall  be 
repeated  alphabetically  under  the  name  of  every  party  thereto. 
57  V.   c.  37,  s.  12. 


.  In  the  event  of  the  permanent  removal  of  goods  and  Procedure 
chattels  mortgaged  as  aforesaid  from  the  county  or  union  of  g^g6^  food's 
counties  or  territorial  district  in  which  the  goods  and  chattels  are  removed. 
were  at  the  time  of  the  execution  of  the  mortgage,  to  another 
county  or  union  of  counties  or  territorial  district,  or  to  the 
said  provisional  county  of  Haliburton,  or  from  the  said  pro- 
visional county  to  another  county  or  union  of  counties  or 
territorial  district,  before  the  payment  and  discharge  of 
the  mortgage,  a  certified  copy  of  the  mortgage,  under  the  hand 
of  the  Clerk  in  whose  office  it  was  first  registered,  and  under 
the  seal  of  the  Court,  and  of  the  affidavits  and  documents 
and  instruments  relating  thereto  filed  in  such  office,  shall  be 
filed  with  the  Clerk  of  the  County  Court  of  the  county  or 
union  of  counties  to  which  the  goods  and  chattels  are  removed, 
or  in  the  proper  office  as  mentioned  in  section  15,  in  case  such 
goods  and  chattels  are  removed  to  a  territorial  district  or  to 

c» 

the  said  provisional  county,  within  two  months  from  such 
removal,  otherwise  the  said  goods  and  chattels  shall  be  liable 
to  seizure  and  sale  under  execution,  and  in  such  case  the  mort- 
gage shall  be  null  and  void  as  against  creditors  of  the  mort- 
gagor and  against  subsequent  purchasers  and  mortgagees  in 
good  faith  for  valuable  consideration,  as  if  never  executed. 
57  V.  c.  37,  s.  13;  60  V.  c.  3,  s.  3. 

RENEWAL   OF   MORTGAGES. 

18.  Subject  to  the  provisions  hereinafter  contained  as  to  statement  of 
mortgages  to  companies,  every  mortgage,  or  copy  thereof,  filed  ?mg{ujit  ^i*0 
in  pursuance  of  this  Act  shall  cease  to  be  valid,  as  against  the 
creditors  of  the  persons  making  the  same  and  against  sub-.  / 
sequent  purchasers  and  mortgagees  in  good  faith  for  valuable 
consideration,  after  the  expiration  of  one  year  from  the  day  of  ^ 
the  filing  thereof,  unless,  within  thirty  days  next  preceding 
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• 

the  expiration  of  the  said  term  of  one  year,  a  statement 
exhibiting  the  interest  of  the  mortgagee,  his  executors,  admin- 
istrators or  other  assigns  in  the  property  claimed  by  virtue 
thereof,  and  shewing  the  amount  still  due  for  principal  and 
interest  thereon,  and  shewing  all  payments  made  on  account 
thereof,  is  filed  in  the  office  of  the  Clerk  of  the  County  Court 
of  the  county  or  union  of  counties  wherein  the  goods  and 
chattels  are  then  situate,  with  an  affidavit  of  the  mortgagee, 
or  one'  of  several  mortgagees,  or  of  the  assignee  or  one  of 
several  assignees,  or  of  the  agent  of  the  mortgagee  or  assignee, 
or  mortgagees  or  assignees  (as  the  case  may  be),  duly  author- 
ized in  writing,  for  that  purpose  (a  copy  of  which  authority  or 
the  authority  itself  gfta.11  hp  fil^rl  fhprpwifM  fVmf  fVtA  statement 


Form  of  state- 
ment and 

affidavit. 

Proviso. 


is  true,  and  that  the  mortgage  has  not  been  kept  on  foot  for 
any  fraudulent  purpose.     57  V.  c.  37,  s.  14. 

19.  The  statement  and  affidavit  mentioned  in  the  next  pre- 
ceding section  may  be  in  the  form  given  in  the  Schedule  B  to 
this  Act,  or  to  the  like  effect  :  Provided,  that  if  any  bona  fide 
error  or  mistake  shall  be  made  in  the  said  statement,  either 
by  the  omission  to  give  any  credit  or  credits  or  by  any  mis- 
calculation in  the  computation  of  interest  or  otherwise,  the 
•said  statement  and  the  mortgage  therein  referred  to  shall  not 
be  invalidated,  provided  that  the  mortgagee,  his  executors, 
administrators  or  other  assigns  shall,  within  two  weeks  after 
the  discovery  of  any  such  error  or  mistake,  file  an  amended 
statement  and  affidavit  in  the  form  given  in  Schedule  B  or  to 
the  like  effect,  and  referring  to  the  former  statement  and  clearly 
pointing  out  the  error  or  mistake  therein  and  correcting  the 
same  ;  but  if,  prior  to  the  filing  of  such  amended  statement 
and  affidavit,  any  creditor  or  purchaser  or  mortgagee  in  good 
faith  for  valuable  consideration  shall  have  made  any  bona  fide 
advance  of  money  or  given  any  valuable  consideration  to  the 
mortgagor,  or  shall  have  incurred  any  costs  in  proceedings 
taken  on  the  faith  of  the  amount  due  on  any  mortgage  being 
as  stated  in  the  renewal  statement  and  affidavit  filed,  then  the 
said  mortgage  as  to  the  amount  so  advanced  or  the  valuable 
consideration  given  or  costs  incurred  as  aforesaid  by  such 
creditor,  purchaser  or  mortgagee,  shall,  as  against  such  creditor, 
purchaser  or  mortgagee,  stand  good  only  for  the  amount  men- 
tioned in  the  renewal  statement  and  affidavit  first  filed.  57  V. 
c.  37,  s.  15. 

2O.  The  statement  and  affidavit  shall  be  deemed  one  instru- 
ment, and  be  filed  and  entered  in  like  manner  as  the  instru- 
affidavit  and    ments  in  this  Act  mentioned  are,  by  sectign  16,  required  to  be 
statement.       n*ie(j  an(j  entered,  and  the  like  fees  shall  be  payable  for  filing 
and  entering  the  same  as  are  now  payable  for  filing  and  enter- 
.ing  such  instruments.     57  V.  c.  37,  s.  16. 


Statement 
to  be  filed 
annually. 


Manner  of 
filing  and 
entering 


Another  statement  in  accordance  with  the  provisions  of 
section  18  of  this  Act,  duly  verified  as  required  by  that  section, 
shall  be  filed  in  the  office  of  the  Clerk  of  the  Coiyity  Court  of 
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the  county  wherein  the  goods  and  chattels  described  in  the 
mortgage  are  then  situate,  within  thirty  days  next  preceding 
the  expiration  of  the  term  of  one  year  from  the  day  of  the  &  ^^- 
filing  of  the  statement  required  by  the  said  section  18,  or  / 
such  mortgage,  or  copy  thereof,  shall  cease  to  be  valid  as  against 
the  creditors  of  the  persons  making  the  same,  and  as  against 
purchasers  and  mortgagees  in  good  faith  for  valuable  consider- 
ation, and  so  on  from  year  to  year,  that  is  to  say,  another  state- 
ment as  aforesaid,  duly  verified,  shall  be  filed  within  thirty 
days  next  preceding  the  expiration  of  one  year  from  the  day 
of  the  filing  of  the  former  statement,  or  such  mortgage  or 
copy  thereof  shall  cease  to  be  valid  as  aforesaid.  57  V. 
c.  37,  s.  17. 

22.  The  affidavit  required  by  section  18  may  be  made  by  By  whom 
any  next  of  kin,  executor  or  administrator  of  any  deceased  ™2$J"JJJL 

«/  *  .  ,..-,  iii  reiiewd.18  nid/y 

mortgagee,  or  by  any  assignee  claiming  by  or  through  any  be  made, 
mortgagee,  or  any  next  of  kin,  executor  or  administrator  of 
any  such  assignee  ;  but  if  the  affidavit  is  made  by  any  assignee, 
next  of  kin,  executor  or  administrator  of  any  such  assignee,  ^ 
the  assignment  or  the  several  assignments  through  which  the 
assignee  claims  shall  be  filed  in  the  proper  office  of  the  county 
in  which  the  goods  are,  at  or  before  the  time  of  such  refiling 
by  the  assignee,  next  of  kin,  executor  or  administrator  of  the 
assignee  ;  Provided  that  an  assignment  for  the  benefit  of  credi-  Proviso, 
tors  under  chapter  147  of  the  Revised  Statutes  of  Ontario, 
1897,  or  any  other  Act  of  the  Province  of  Ontario  or  the 
Dominion  of  Canada  relating  to  assignments  for  the  benefit  of 
creditors  or  to  insolvency  or  bankruptcy,  need  not  be  filed 
as  aforesaid,  provided  such  assignment  be  referred  to  in  such 
statement,  and  notice  thereof  (when  required),  shall  have  been 
given  in  manner  required  by  law.  57  V.  c.  37,  s.  18. 

MORTGAGES   TO   SECURE   BONDS,  ETC.,  OF   CORPORATIONS.  f'- 

^" 

23. — (1)  In  the  case  of  a  mortgage  or  conveyance  of  goodsAffidavits 
and  chattels  of  (any  cofn^li^  intfo^^jateoN^ 

pewfJi^A.C^eJ^-eiifrr^^  ^age  given  by 

Dominion  oiE  G^ada.oi^Jbyj)(S^^  of  the  company  to  se- 

.  n    >-.    7s*-*-— -if        JY^  -•    /TTi'V'''"  i     Ti     i  i  cure  bonds  or 

i  u  v  mcU  ^L-iJn tar loj made  to  a  bondnoluer  or  bondholders,  or  debentures, 
to  a  trustee  or  trustees,  for  the  purpose  of  securing  the  bonds 
or  debentures  of  such  company,  instead  of  the  affidavit  of  J  :>j 
bona  fides  required  by  the  sections  2  and  3  of  this  Act,  it 
shall  be  sufficient  for  the  purposes  of  this  Act  if  an  affidavit 
be  filed  as  thereby  required,  made  by  the  mortgagee  or  one  of 
the  mortgagees,  to 'the  effect  that  the  said  mortgage  or  con- 
veyance was  executed  in  good  faith  and  for  the  express  pur- 
pose of  securing  the  payment  of  the  bonds  or  debentures 
referred  to  therein,  and  not  for  the  purpose  of  protecting  the 
goods  and  chattels  mentioned  therein  against  the  creditors  of 
the  mortgagors,  or  of  preventing  the  creditors  of  such  mort- 
gagors from  obtaining  payment  of  any  claim  against  them. 
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Time  for  filing      (2)  In  the  ease  of  any  such  conveyance  or 


mortgage 
where  head 
office  of  com- 
pany not  in 
Ontario. 


mortgage 


made 


Renewal  of 

mortgages. 


Affidavits  and 
statements  on 
behalf  of 
companies. 


by  an  incorporated  company,  the  head  office  whereof  is  not 
within  the  Province  of  Ontario,  such  mortgage  or  conveyance 
may  be  filed  within  thirty  days  instead  of  five  days,  as-  pro- 
vided in  section  2  of  this  Act,  and  the  same  shall  be  of  the 
like  force,  effect  and  priority  as  if  the  same  had  been  filed 
within  such  five  days. 

(3)  Any  such  mortgage  may  be  renewed  in  the  manner  and 
with  the  effect  provided  by  section  18  and  subsequent  sections 
of  this  Act  upon  the  filing  of  a  statement  by  the  mortgagee  or 
one  of  the  mortgagees  exhibiting  the  interest  of  the  mortgagee 
or  mortgagees  in  the  property  claimed  by  virtue  of  the  said 
mortgage,  and  showing  the  amount  of  the  bond  or  debenture 
debt  which  the  same  was  made  to    secure,  and  showing  all 
payments  on  account  thereof  which,  to  the  best  of  the  informa- 
tion and  belief  of  the  person  making   such  statement,  have 
been  made,  or  of  which  he  is  aware  or  has  been  informed, 
together  with  an  affidavit  of  the  person  making  such  state- 
ment, that  the  statement  is  true  to  the  best  of  his  knowledge, 
information  and  belief,  and  that  the  mortgage  has  not  been 
kept  on  foot  for  any  fraudulent  purpose,  and  such  statement 
shall  be  filed  instead  of  the  statement  required  by  said  sec- 
(tion  18  of  this  Act. 

(4)  If  any  mortgage  as  aforesaid  be  made  to  an  incorporated 
company,  the  several  affidavits  and  statements  herein  men- 
tioned may  be  made  by  the  president,  vice-president,  manager 
or  assistant  manager  of  such  mortgagee  company,  or  any  other 
officer  of  the  company  authorized  for  such   purpose.      57  V. 
c.  37,s.  19. 

Renewal  of          (5\  Where   such   mortgage   or   conveyance   is   made    as    a 

TYlOFrfffli^PS  '  ^^      ^^ 

given  to  security  for  debentures  and  the  by-law  authorizing  the  issue 
secure  deben-  of  the  debentures,  as  a  security  for  which  the  mortgage  or 
companies.  conveyance  was  made:  or  a  copy  thereof,  certified  under  the 
hand  of  the  president  or  vice-president  and  secretary  of  the 
company  and  verified  by  an  affidavit  of  the  secretary  thereto 
attached  or  endorsed  thereon,  and  having  the  corporate  seal 
attached  thereto,  is  registered  with  the  mortgage  or  con- 
veyance, it  shall  not  be  necessary  to  renew  the  said  mort- 
gage or  conveyance,  but  the  same  shall  in  such  case  continue 
to  be  as  valid  as  if  the  same  had  been  duly  renewed  as  in  this 
Act  provided. 

(6)  The  preceding  subsection  shall  apply  to  every  such 
mortgage  or  conveyance  made  and  registered  after  the  5th  day 
of  May,  1894,  but  nothing  herein  contained  shall  affect  any 
accrued  rights  or  any  litigation  pending  on  the  13th  day  of 
7  April,  1897.  60  V.  c.  14,  s.  86. 

0  (    f  )  PROOF   OF   REGISTRATION. 

The  clerk's  24.  A  copy  of  any  original  instrument,  or  of  a  copy  thereof 

bTe^dence^of  so  ^e^  as  aforesaid,  including  any  statement  made  in  pur- 
registration,     suance  of  this  Act,  certified  by  the  Clerk  in  whose  office  the 
same  has  been  filed  under  the  seal  of  the  Court,  shall  be  re- 
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cSived  in  evidence  in  all  Courts,  but  only  of  the  fact  that  the 
instruments  or  copy  and  statement  were  received  and  filed 
accordin  to  the  indorsement  of  the  Clerk  thereon,  and  of  no 
and  in  all  cases  the  original  endorsement  by  the 


Clerk,  made  in  pursuance  of  this  Act,  upon  any  such  instrument 
or  copy,  shall  be  received  in  evidence  only  of  the  fact  stated 
in  the  endorsement.  57  V.  c.  37,  s.  20. 

DISCHARGE    OF   MORTGAGES. 

25.  Where  any  mortgage  of  goods  and  chattels  is  registered  Certificates 
under  the  provisions  of  this  Act,  such  mortgage  may  be  dis-  chattel™^6  * 
charged  by  the  filing,  in  the  office  in  which  the  same  is  regis-  mortgages. 
tered,  of  a  certificate  signed  by  the  mortgagee,  his  executors 

or  administrators,  in  the  form  given  in  the  Schedule  A  hereto, 
or  to  the  like  effect.  57  V.  c.  37,  s.  21. 

26.  The  officer  with  whom  the  chattel  mortgage  is  filed,  Entering 
upon  receiving  such  certificate,  duly  proved  by  the  affidavit  of  diJctarge.8 
a  subscribing  witness,  shall,  at  each  place  where  the  number  of 

the  mortgage  has  been  entered,  with  the  name  of  any  of  the  par- 
ties thereto,  in  the  book  kept  by  him  under  section  16  of  this  Act, 
or  wherever  otherwise  in  the  said  book  the  said  mortgage  has 
been  entered,  write  the  words  "  Discharged  by  Certificate  Num- 
ber (stating  the  number  of  the  certificate),"  and  to  the  said 
entry  the  officer  shall  affix  his  name,  and  he  shall  also  indorse 
the  fact  of  the  discharge  upon  the  instrument  discharged,  and 
shall  affix  his  name  to  the  indorsement.  57  V.  c.  37,  s.  22. 

27.  Where  a  mortgage  has  been  renewed  under  section  18  Entries  of 
of  this  Act,  the  indorsement  or  entries  required  by  the  preced-  renewal- 
ing  section  to  be  made  need  only  be  made  upon  the  statement 

and  affidavit  filed  on  the  last  renewal,  and  at  the  entries  of  the 
statement  and  affidavit  in  the  said  book.  57  V.  c.  37,  s.  2-3. 

28.  In  case  a  registered  chattel  mortgage  has  been  assigned  Entry  as- 

•  CJ  O          ^5  ^J  •  A  £ 

the  assignment  shall,  upon  proof  by  the  affidavit  of  a  subscrib-  mortgages 
ing  witness,    be  numbered  and  entered   in    the   alphabetical 

chattel  mortgage  book,  in  the  same  manner  as  a  chattel  mort- 

~  "  .  • 

gage,  and  the  proceedings  authorized  by  the  next  preceding 

three  sections  of  this  Act,  may  and  shall  be  had,  upon  a  certifi- 
cate of  the  assignee,  proved  in  manner  aforesaid.  57  V.  c.  37, 

s.  24. 

FEES. 

20.   For  services  under  this  Act  the  Clerks,  aforesaid  shall  Fees. 
be  entitled  to  receive  the  following  fees  : 

1.  For  filing  each  instrument  and  affidavit,  and  entering 
the  same  in  a  book  as  aforesaid,  fifty  cents. 
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2.  For  filing  an  assignment  of  any  instrument,  and  mak- 

ing all   proper  indorsements  in  connection  there- 
with, twenty-five  cents. 

3.  For  filing  a  certificate  of  discharge  of  any  instrument, 

and  making  all   proper  entries  and  indorsements 
connected  therewith,  twenty-five  cents. 

4.  For  a  general  search,  twenty-five  cents. 

5.  For  production  and  inspection  of  any  instrument  filed 

under  this  Act,  ten  cents. 

6.  For  copies  of  any  document  with  certificate   prepared, 

filed  under  this  Act,  ten  cents  for  every  hundred 
words. 

7.  For  extracts,  whether  made   by  the  person  who  made 

the  search,  or  by  the  officer,  ten  cents  for  every 
hundred  words.     57  V.  c.  37,  s.  29. 

MISCELLANEOUS   PROVISIONS. 

Rhgl8trtl0n         *^'  Where,  under  any  of   the  provisions  of  this  Act,  the 

limited  ex-       time    for   registering    or   filing  any    mortgage,   bill    of   sale, 

pires  on  a  day  instrument,  document,  affidavit,  or  other  paper  expires  on  a 

is  closed.         Sunday  or  other  day  on  which  the  office  in  which  the  regis- 

tering or  filing  is  to  be  made  or  done  is  closed,  and  by  reason 

thereof  the  registering  or  filing  cannot  be  made  or  done  on 

that  day,  the  registering  or  filing  shall,  so  far  as  regards  the 

time  of  doing  or  making  the  same,  be  held  to  be  duly  done  or 

made  if  done  or  made  on  the  day  on  which  the  office  shall  next 

be  open.     57  V.  c.  37,  s.  30. 

General  31.  An  authority  for  the  purpose  of  taking  or  renewing  a 

authority  to     mortgage  or  conveyance  under  the  provisions  of  this  Act  may 

take  or  renew  -,  ,  , 

mortgages.       °e  a  general  one  to  take  and  renew  all  or  any  mortgages  or 
conveyances  to  the  mortgagee  or  bargainee.     57  V.  c.  37,  s.  31. 


Manner  of  de-      *J£.  All  the  instruments  mentioned  in  this  Act,  whether  for 

pertyln  mort-  ^ne  SSi^Q  or  mortgage  of  goods  and  chattels,  shall  contain  such 

^  gages,  etc.       sufficient  and  full  description  thereof  that  the  same  may  be 

thereby  readily  and  easily  known  and  distinguished.     57  V. 

c.  37,  I  32. 


Who  to  ad-          33.  All  affidavits  and    affirmations  required  by  this  Act 

minister  the     mav  be  taken  and  administered  by  any  Judge,  Notary  Public, 
affidavits.  «7  .     .  «vTv  ,.  ,  ,      v, 

or  a  Commissioner  or  other  person  in  or  out  ot  the  Province 

authorized  to  take  affidavits  in  and  for  the  High  Court  or  by 
a  Justice  of  the  Peace  ;  and  the  sum  of  twenty  cents  shall  be 
payable  for  every  oath  thus  administered.  57  V.  c.  37,  s.  33. 

Act  not  to  34    Thin  Act  shall  not  apply  to  mortgages  of  vessels  regis- 

apply  to  mort-  ,         .  ...  ^  J  .  ?    7,          ,     ,     ,,.        K£  \r 

gages  of          tered  under  the  provisions  ot  any  Act  in  that  behalf.     57  V. 
c.  37,  s.  34. 

registered. 
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35.  All  chattel  mortgages  relating  to  property  within  any  Mortgages 
township,  city,  town,  or  incorporated  village  forming  part  of  a  J^JJL"^,,,^ 
new county,  at  the  date  the  proclamation  forming  the  new  county  stituted. 
takes  effect,  shall,  until  their  renewal  becomes  necessary  to 
maintain  their  force  against  creditors,  subsequent  purchasers 

or  mortgagees  in  good  faith,  continue  to  be  as  valid  and 
effectual  in  all  respects  as  they  would  have  been  if  the  new 
county  had  not  been  formed,  but  in  the  event  of  a  renewal 
of  any  such  chattel  mortgage  after  the  date  the  proclamation 
takes  effect,  the  renewal  shall  be  filed  in  the  proper  office  in 
that  behalf  in  the  new  county  as  if  the  mortgage  had  origin- 
ally been  filed  therein,  together  with  a  certified  copy  under 
tjie  hand  of  the  Clerk  and  seal  of  the  County  Court,  and  no 
chattel  mortgage  in  force  at  the  said  date  shall  lose  its  priority 
by  reason  of  i'ts  not  being  filed  in  the  new  county  prior  to  its 
renewal.  57  V.  c.  37,  s.  35. 

36.  Every  person  shall  have  access  to  and  be  entitled  to  Inspection  of 
inspect  the  several  books  of  the  County  Courts,  containing  cvlSft^Court 
records  or  entries  of  the  chattel  mortgages  and  bills  of  sale  office, 
filed;  and  no  person  desiring  such  access  or  inspection  shall  be 
required,  as  a  condition  to  his  right  thereto,  to  furnish  the 

names  of  the  parties  in  respect  of  whom  such  access  or  \ 
inspection  is  sought;  and  all  Clerks  of  the  County  Courts  of  the 
Province  shall  respectively,  upon  demand  or  request,  produce 
for  inspection  any  chattel  mortgage,  or  bill  of  sale,  filed  in 
their  respective  offices,  or  of  which  records  or  entries  are, 
by  law,  required  to  be  kept  in  such  several  books  of  the 
County  Courts.  57  V.  c.  37,  s.  36. 

37.  The  provisions  of  this  Act  shall  extend  to  mortgages  Mortgage, etc. 
and   sales  of  goods   and  chattels,  notwithstanding  that   such  pofs°ession0ofin 
goods  and  chattels  may  not  be  the  property  of,  or  may  not  be  mortgagor, 
in   the   possession,  custody   or   control   of   the  mortgagor  or 

bargain  or  or  any  one  on  his  behalf  at  the  time  of  the  making    gfy  £rf£  /g  y 

of  such  mortgage  or  sale,  and  notwithstanding  that  such  goods 

or  chattels  may  be  intended  to  be  delivered  at  some  future 

time,  or  that  the  same  may  not  at  the  time  of  the  making  of 

said  mortgage  or  sale  be  actually  procured  or  provided,  or  fit  or 

ready  for  delivery,  and  notwithstanding  that  some  act  may  be 

required   for   the  making  or  completing   of   such   goods  and 

chattels,  or  rendering  the  same  fit  for  delivery.     57  V.  c  37, 

s.  37. 

38.  In  the  application  of  this  Act  the  word    "  creditors "« Creditor*, 
where  it  occurs,   shall  extend  to  creditors   of  the  mortgagor  meanin^[v 
or  bargainer    suing  on  behalf  of  themselves  and  other  credi- 
tors, and  to  any  assignee  in  insolvency  of  the  mortgagor,  and    *j-  C-t^/t 
to  an  assignee  for  the  general  benefit  of  creditors,  within  the  ' 
meaning   of  The   Act    respecting  Assignments   and   Prefer-  Rev.  Stat. 
ences    by  Insolvent  Persons,  as  well  as  to  creditors  having c' 147' 
executions  against   the  goods  and  chattels  of  the  mortgagor 

or  bargainer  in  the  hands  of  the  Sheriff  or  other  officer.  57  V. 
c.  37,  s.  38  ;  60  V.  c.  3,  s.  3. 
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^'Actual and  39  The  "actual  and  continued  change  of  possession" 
change  of  mentioned  in  this  Act  shall  be  taken  to  be  such  change  of  pos- 
possession/'  session  as  is  open,  and  reasonably  sufficient  to  afford  public 
notice  thereof.  57  V.  c.  3V,  s.  39. 


meaning  of. 


void. 


Subsequent  40  A  mortgage  or  sale  declared  by  this  Act  to  be  void  or 
toSva?daten  which,  under  the  provisions  of  section  18  has  ceased  to  be  valid 
sale  otherwise  as  a gainst  creditors  and  subsequent  purchasers  or  mortgagees, 
shall  not  by  the  subsequent  taking  of  possession  of  the  things 
mortgaged  or  sold  by  or  on  behalf  of  the  mortgagee  or  bargainee 
be  thereby  made  valid  as  against  persons  who  become  creditors, 
or  purchasers,  or  mortgagees  before  such  taking  of  possession. 
57  V.  c.  37,  s.  40  ;  GO  V.  c.  3,  s.  3. 

AGREEMENTS  WHERE   POSSESSION   PASSES   WITHOUT   OWNERSHIP. 

Agreement  on  41. — (1)  In  case  of  an  agreement  for  the  sale  or  transfer  or 
pertv hnotto  mercnanolise  of  any  kind  to  a  trader  or  other  person  for  the 
pass  until  pay-  purpose  of  resale  by  him  in  the  course  of  business,  the  posses- 

men$.,v^ld  I"1"  sion  to  pass  to  such  trader  or  other  person,  but  not  the  abso- 
less  tiled,  etc.  ,  ,  .  . 

lute  ownership  until  certain  payments  are  made  or  other 
considerations  satisfied,  any  such  provision  as  to  ownership 
shall  as  against  creditors,  mortgagees  or  purchasers  be^void, 

7  O      O  J. 

jt.nd  the  sale  or  transfer  shall  be  deemed  to  have  been  absolute, 
"unless 

(a)  The  agreement  is  in  writing,  signed  by  the  parties  to 
the  agreement  or  their  agents,  and 

(6)  Unless  such  writing  or  a  duplicate  or  copy  verified  by 
oath  is  filed  in  the  office  of  the  County  Court  Clerk 
of  the  county  or  union  of  counties  or  in  the  proper 
office  in  a  district  in  which  the  goods  are  situate  at 
the  time  of  making  the  agreement,  and  also  in  the 
office  of  the  County  Court  Clerk  oi  the  county  or 
union  of  counties  or  in  the  proper  office  in  a  district 
in  which  such  trader  or  other  person  resides  at  the 
time  of  making  the  agreement,  such  filing  to  be 
within  five  days  of  the  delivery  of  possession  of 
any  of  the  goods  under  the  agreement.  57  V. 
c.  37,  s.  41  (1)  ;  58  V.  c.  24,  s.  2. 

(2)  In  the  territorial  districts  of  Muskoka,  Nipissing,  Al- 
goma.  Thunder  Bay  and  Rainy  River  the  agreement  shall  be 
filed  in  the  office  of  the  Clerk  of  the  Peace  in  the  district,  and 
in  the  districts  of  Parry  Sound  and  Manitoulin  in  the  office  of 
the  registrar  of  deeds  for  the  district ;  Provided  that  if  a  Clerk 
of  the  Peace  shall  be  appointed  for  the  district  of  Parry 
Sound  or  the  district  of  Manitoulin  then  any  agreement 
requiring  thereafter  to  be  filed  in  such  district  shall  be  filed  in 
the  office  of  such  Clerk  of  the  Peace. 

(2)  Such  an  agreement,  though  signed  and  filed,  shall  not 
affect  purchases  from  the  trader  or  person  aforesaid  in  the 


Where  to  be 
filed  in 
counties. 


Where  to  be 
filed  in  terri- 
torial dis- 
tricts. 


Agreement 
not  to  affect 
ordinary  pur- 
chases. 


usual  course  of  his  business. 
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(4)  The  provisions  of  this  and  the  four  next  preceding  sec-  Sections  37-41 
tions   of  this  Act   shall  not  affect  the  case  'of  manufactured  JJjes  ofcwtain 
goods  and  chattels  which  at  the  time  possession  is  given  have  marked  goods, 
the  name  and  address  of  the  manufacturer,  bailor  or  vendor  of 
the  same  painted,  printed,  stamped  or   engraved  thereon  or 
otherwise  plainly   attached  thereto,  nor  any  goods  or  chattels 
where  the  receipt-note,  hire  receipt,  order  or  other  instrument 
is   filed  and  for  which  cases   respectively  provision  is  made 
by  The  Act  respecting  Conditional  Sales  of  Chattels.     57  V.  c  ^'9 
c.  37,  s.  41  (2-4). 

STATISTICAL   RETURNS. 

42. — (I)  Every  Clerk  with  whom  instruments  are  required  Returns  of 

to  be  registered  under  the  provisions  of  this  Act,  shall  on  or  chattel 
i     £•         At     i  rj.u    j  i?    T  i_  -j.         j.r.     mortgages, 

before  the  15th  day  of  January  in  each  year,  transmit  to  the  etc.,  to  be 

Minister  of  Agriculture  returns  which  shall  set  out:  made  by 

clerks. 

(a)  The  number  of  chattel  mortgages  and  renewals,  the 
number  of  discharges,  and  the  number  of  assign- 
ments for  the  benefit  of  creditors  on  record  and 
undischarged  in  the  office  of  such  Clerk  on  the  1st 
day  of  January,  in  the  year  preceding  that  in 
which  the  return  is  made  ; 

(6)  The  number  of  chattel  mortgages  and  renewals,  the 
number  of  discharges,  and  the  number  of  assign- 
ments for  the  benefit  of  creditors  registered  in  such 
office  during  the  year  following  the  said  1st  day  of 
January,  and 

(c)  The  number  of  chattel  mortgages  and  renewals,  the 
number  of  discharges,  and  the  number  of  assign- 
ments for  the  benefit  of  creditors  on  record  and 
undischarged  in  the  said  office  on  the  31st  day  of 
December  in  said  year. 

(2)  The  returns  shall  not  include  instruments  which  have 
lapsed  by  reason  of  non-renewal. 

(3)  The  chattel  mortgages  and  renewals  and  discharges,  and 
assignments  for  the  benefit  of  creditors  in  the  said  returns 
shall  be  classified  according  to  the  several  occupations  or  call- 
ings of  the  vendors  or  mortgagors  or  assignors  as  stated  in  the 
instruments,  and  shall  show  the  aggregate  sums  purporting  to 
be  secured  thereby  respectively. 

(4)  The  returns  shall,  where  practicable,  distinguish  mtfrt- 
gages  to  secure  future  indorsations  or  future  advances  from 
mortgages   to   secure  an   existing  debt   or  a  present  advance. 
53  V.  c.  12,  s.  7. 
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SCHEDULE  A. 

(Section  25.) 

FORM    OF    DISCHARGE    OF   MORTGAGE. 

To  the  Clerk  of  the  Court  of  the  of 

I,  A.  B.j  of  do  certify  that  has  satisfied  all  money 

due  on,  or  to  grow  due  on  a  certain  chattel  mortgage  made  by 
to  ,  which  mortgage  bears  date  the  day  of  A.D. 

,  and  was  registered  (or  in  case  the  mortgage  has  been  renewed  was 
re-registered),  in  the  office  of  the  Clerk  of  the  Court  of  the 

of  ,  on  the  day  of  A.D  ,  as  No.  (here  mention 

the  day  and  date  of  registration  of  each  assignment  thereof,  and  the  names 
of  the  parties,  or  mention  that  such  mortgage  has  not  been  assigned,  as  the 
fact  may  be) ;  and   that  I  am  the  person  entitled  by  law  to  receive  the 
money,  and  that  such  mortgage  is  therefore  discharged. 

Witness  my  hand,  this  day  of  A.D. 

Signature  of  witness,  and  state  residence\ 

and  occupation.  J  A.B. 

57  V.  c.  37,  Sched  A. 


SCHEDULE  B. 

(Section  19.) 

Statement  exhibiting  the  interest  of  C.  D.  in  the  property  mentioned 
in  a  Chattel  Mortgage  dated  the  day  of  18  , 

made  between  A.  B.,  of  of  the  one  part,  and  C.  D.,  of  , 

of  the  other  part,  and  filed  in  the  office  of  the  Clerk  of  the  Court 

of  the  of  ,  on  the  day  of  ,  18      , 

and  of  the  amount  due  for  principal  and  interest  thereon,  and  of  all  pay- 
ments made  on  account  thereof. 

The  said  C.  D.,  is  still  the  mortgagee  of  the  said  property,  and  has  not 
assigned  the  said  mortgage  (or  the  said  E.  F.  is  the  assignee  of  the  said 
Mortgage  by  virtue  of  an  assignment  thereof  from  the  said  C.  D.  to  him, 
dated  the  day  of  ,  18  ,)  (or  as  the  case  may  be). 

No  payments  have  been  made  on  account  of  the  said  Mortgage  (or  The 
following  payments,  and  no  other,  have  been  made  on  account  of  the  said 
Mortgage  : 

1886,  January  1,  Cash  received $100  00) 

The  amount  still  due  for  principal  and  interest  on  the  said  Mortgage  is 
the  sum  of  $  computed  as  follows  :  (here  give  the  computation). 

C.D. 

County  of  \  I,  j  of  the 

To  wit,  J  of  in  the  County 

of  the  Mortgagee  named  in  the  Chattel  Mortgage  mentioned 

in  the  foregoing  (or  annexed)  statement  (or  assignee  of  the  mortgagee 
named  in  the  Chattel  Mortgage  mentioned  in  the  foregoing  [or  annexed] 
statement  (as  the  case  may  be),  make  oath  and  say  : 

1.  That  the  foregoing  (or  annexed)  statement  is  true. 

2.  That  the  Chattel  Mortgage  mentioned  in  the  said  statement  has  not 
been  kept  on  foot  for  any  fraudulent  purpose. 

Sworn  before  me  at  the^j 

of  in  the  I 

County  of  ,  this  j 

clay  of  18     J 

57  V.  c.  37,  Sched.  B. 
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NOTES. 

Object  of  the  Act.  The  act  is  not  intended  to  and  does  not  in  any  way 
affect  the  validity  of  transactions  as  between  the  parties  thereto.  Possession 
is  prima  facie  evidence  of  ownership  ;  Pollock  &  Wright  on  Possession,  p.  25. 
It  may  however  often  exist  without  ownership.  The  law  has  therefore  pro- 
vided safe  guards  for  persons  dealing  with  possessors  to  protect  them  against 
the  subsequent  assertion  of  title  by  the  true  owner.  Examples  of  these  safe- 
guards are  to  be  found  in  the  Conditional  Sales  Act  (R.  S.  0.  c.  149)  and  The 
Factors'  Act  (R.S.O.  c.  150).  The  present  Act  is  intended  to  protect  two 
classes  of  persons  (  1  )  purchasers  and  mortgagees,  (2)  creditors.  Any  person 
who  acquires  by  purchase  or  mortgage  a  title  to  goods  from  a  person  who  was_ 
at  one  time  the  owner  thereof  is  entitled  to  rely  upon  the  visible  possession  _of 
the  property  by  his  vendor  irT  the  absence  from 


^_ 

any  charge  Upon  that  property'  The  policy  of  the  act  requires  a  liberal  con- 
struction of  the  word  "  creditors."  Registration  or  possession  is  required 
manifestly  for  the  protection  not  only  of  actual  creditors,  but  of  all  who  may 
become  crftdjt-nra  and  this  extends  i  not  only  to  judgment  creditors,  T>ut  also 
those  wE3  have  not  had_the  opportunity  of  recovering  Judgment  and  to  those 

' 


whose  claims  are 
(Jlarkson  v 


_ 

notvet  due  or  who  have  nut  had  time  to  get  judgment'; 
M89S1  25  S.  (I    R,.  M. 


Property  within  the  Act.  The  provisions  of  the  act  extend  to  all  personal 
chattels  in  the  possession  of  the  vendor  or  mortgagor  at  the  time  of  making 
the  sale  or  mortgage  and  to  goods  of  which  he  may  afterwards  acquire  posses- 


Exceptions— 

(1)  A  half  interest  in  a  chattel  is  not  within  the  Act  ;  Gunn  v.  Burgess  (1884) 

5  0.  R.  685. 

(2)  Goods  in  the  possession  of  a  wharfinger  or  warehouseman_or  in  a  bonded 

warehouse  of  the  Customs'  Department  are  not  subject  to  the  provisions 
of  the  act  ;  Harris  v.  Commercial  Bank  (1858)  16  U.  C.  R.  437  ;  May 
v.  Security  Loan  and  Savings  Co.  (1880)  45  U.  C.  R.  106  ;  Jones  v. 
Henderson  (1885)  3  Man.  L.  R.  433  ;  Commercial  National  Bank  of 
Chicago  v.  Corcoran  (1884)  6  0.  R.  527.  It  would  seem,  however,  that 
if  the  goods  should  subsequently  be  taken  possession  of  by  the  vendor  or 
mortgagor,  they  would  fall  within  the  provisions  of  the  act  under  s.  37. 

(3)  Book  -debts  are  not  within  the  act  though  assigned  by  a  mortgage  also 

covering"  goods  as  to  which  the  act  applied  ;  Kitching  v.  Hicks  (1884) 

6  O.  R.  739  ;  Thibaudeau  v.  Paul  (1895)  26  0.  R.  385. 

,(4)  Growing  timber  is  not  within  the  act  ;  SteinhofFv.  McRae  (1887)  13  0. 
R.  546. 

{5)  A  term  of  years  is  not  within  the  act  ;  Fraser  v.  Lazier  (1853)  9  U.C.R. 
679.  " 

{6)JChattels  of  the  nature  of  plant  or  machinery  not  structurally  affixed  to 
the  freehold  as  well  as  those  of  d  like  nature  afterwards  placed  on  the 
mortgaged  premises  may  be  comprised  in  a  mortgage  of  the  real  estate 
and  will  then  not  be  within  the  act  ;  Canada  Permanent  Loan  and 
Savings  Co.  v.  Traders  Bank  (1898)  29  0.  R.  479,  unless,  perhaps,  a 
power  is  given  to  sell  or  take  possession  of  the  fixtures  separately  from 
the  building.  Ex  parte  Barclay  (1876)  L.R.  9.  Ch.  576  ;  Johns  v.  Ware 
(1899)  1  Ch.  359. 

(7)  Goods  to  be  made  or  purchased  on  joint  account  or  under  an  agreement 
"that  as  made  or  purchased  they  should  become  the  property  of  parties 
advancing  money  to  make  or  purchase  them,  e.  g.  staves  to  be  made  by 
A.  from  timber  purchased  with  money  supplied  by  B.  under  an  agree- 
ment that  as  made  the  staves  were  to  be  B's  property  ;  Kelsey  v.  Rogers 
(1882)  30  C.  P.  624,  or  bricks  to  be  made  by  A.  and  burned  with  wood 
supplied  by  B.  on  the  agreement  that  as  made  the  bricks  were  to 
become  B's  property  ;  Burnett  v.  McBean  (1858)  16  U.  C.  R.  466. 
Wbftthf-r  t.hftae  naaes  would  now  be  brought  within  the  act  by  virtue  of] 
s.  37  admits  of  some  doubt. 
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(8)  Unfinished  goods  (engines)  left  in  the  possession  of  the  vendor  under  an 

agreement  tEat  he  should  furnish  them  ;  Burton  v.  Bellhouse  (1860)  20 
U.  C.  R.  60. 

(9)  Mortgages  of  vessels   when  registered  under   The  Merchant  Shipping 

Act,  see  sec.  38. 

(10)  Assignments  for  the  benefit  of  creditors.     R.  S.  O.  c.  147. 

Persons  entitled  to  the  benefit  of  the  Act.  A  conveyance  or  mortgage  sub- 
ject to  the  provisions  of  the  act  will  be  void  if  not  registered  as  required 
thereby  as  against  ;  — 

(1)  Subsequent  purchasers  or  mortgagees  in  good  faith  for  valuable  consid- 

eration. So  long  as  the  purchase  or  mortgage  is  real  or  bona.  fide, 
notice  of  the  invalid  sale"  or  .mortgage  will  npt_pre_vent"the  subsequent 
purchaser  or  mortgagee  obtaining  a  good  title^;  Moffatt  v.  Coulson 
(I860)  19  U.  C.  RV341  ;  Marthinson  v.  Patterson  (1892)  19  A.  R.  188, 
192. 

(2)  Creditors.     This  expression  includes  not  only  execution  creditors  but  all 

creditors  ;  Clarkso.n  v.  McMaster^(  18951  25  S.  C.  R.  96.  An  execution 
creditor  may  test  the  validity  of  the  mortgage  by  making  a  seizure  of 
the  goods.  If  there  is  no  execution  an  action  may  be  brought  by  a 
creditor  on  behalf  of  himself  and  all  other  creditors  of  the  mortgagor. 

(3)  An  assignee  for  the  benefit  of  creditors.     Simple  contract  creditors  and 

assignees  for  the  benefit  of  creditors  could  formerly  only  take  advantage 
of  the  act  where  the  instrument  was  not  in  the  first  instance  properly 
registered.  Where  a  mortgage  ceased  to  be  valid  for  want  of  a  proper 
renewal  neither  an  assignee  nor  a  simple  contract  creditor  had  any 
locus  standi  to  have  it  declared  invalid  ;  Tallman  v.  Smart  (1894)  25  0. 
R.  661  ;  but  the  change  011  revising  the  Statutes  of  section  38  has 
changed  the  law  on  that  point. 

Only  subsequent  purchasers  or  mortgagees  are  entitled  to  the  benefit  of  the 
act.  A  person  who  would  be  entitled  as  against  the  mortgagor  to  assert  a 
lien  upon  goods  is  not  entitled  to  set  up  the  invalidity  under  the  act  of  a 
mortgage  made  after  his  lien  was  acquired  ;  Hall  v.  Collins  Bay  Rafting  Co. 
(1884)  12  A.  R.  65.  A  person  who  becomes  a  second  mortgagee  of  goods  dur- 
ing the  year  while  a  chattel  mortgage  is  in  force  derives  no  benefit  from  a  fail- 
ure to  renew  the  first  mortgage  ;  Hodgins  v.  Johnston  (1880)  5  A.  R.  449  ; 
Heaton  v.  Flood  (1897)  29  0.  R.  87. 

•  Baking  Possession.  Until  some  other  person  acquires  rights  in  the  goods 
comprised  in  an  instrument  declared  to  be  void  or  to  have  ceased  to  be  valid 
by  the  act;  the  mortgagor  may  (subject  to  the  provisions  of  the  acts  relating  to 
fraudulent  conveyances  and  preferences)  confirm  the  title  of  the  purchaser  or 
mortgagee  either  by  delivering  possession  or  by  executing  a  new  mortgage  or 
conveyance.  As  against  the  bargainer  or  mortgagor,  possession  may  also  be 
taken  without  his  consent  and  such  taking  of  possession  will  be  effective  to  pre- 
vent the  bargainor^orjmortgagor  from  conferring  upon  any  subsequent  pur  - 
chaser  or  mortgagee  any  title  to  tJ1^  property  which  would  confer  any  right  to 
take  adyaTntagejjf^  jiny_of  the  provisions  of  the  act.  It  was  formerly  held  that 
such  taklngfof  possession  in  invitum  would  also  be  effective  as  against  all  cred- 
itors who  had  not,  at  the  time  of  such  taking  of  possession,  executions  in  the 
hands  of  the  proper  sheriff;  Parkes  v.  St.  George  (1884)  10  A.  R.  496  ;  Banks 
v.  Robinson  (1888)  15  0.  R.  618  ;  Ross  v.  Dunn  (1889)  16  A.  R.  552,  and  this 
notwithstanding  the  provisions  of  s.  40  ;  Gillard  v.  Bollert  (1893)  24  0.  R.  147, 
but  a  different  view  now  prevails  ;  Clarkson  v.  McMastgr  (1895)  25  S.  C.  R. 
496,  and^the  taking  o^j)ossessio_n_^iiriiot_make  thejnstrument_valid  as  against 
"~  or  mortgagor  who  Tiftcame  such  before  the  taking 


__ 

oFpossjession  ;  Wood  v.  Brunt  (1896)  32  C.  L.  J.  775.  A  taking  of  possession 
to  be  effective  must  be  actual  and  continue_d  and  riot  merely  formal,  other- 
wise subsequent  purchasers,  mortgagees  or  creditors  may  acquire  the  same 
rights  as  if  possession  had  not  been  taken  ;  Heaton  v.  Flood  (1897)  29  0.  R. 
87.  The  taking  of  possession  either  with  or  without  a  new  delivery  by  the 
bargainor  or  mortgagor  will  not  jleTeajEl^Eer  rights  ot  a  purchaser  or  mortgagee 
to_yhom  a  conveyance  or  mortgage  has  been  made  between  the  time  of  the 
original  transaction  and  the  taking  of  ^  possession,;  Marthinson  v.  Patterson 
(1892)  19  A.  K.  188,  and_this"even  though  the~subse(|ue'nt  conyeyaiice_p~r  mort- 
gage may  not  have  been  validly  registered,  ;  ib.  per  Burton  and  Maclennan 
JJV  A.  Prior  to  the  revision  of  the  statutes  in  1897  a  mortgage  which  had 
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ceased  to  be  valid  for  want  of  renewal  was  not  declared  not  to  be  made  valid 
by  the  subsequent  taking  of  possession  ;  Heaton  v.  Flood  (1897)  29  0.  R.  87  ; 
but  in  the  revision  s.  40  was  amended  by  inserting  the  words  "  or  which  under 
the  provisions  of  s.  18  has  ceased  to  be  valid  ",  and  creditors  have  therefore 
the  same^iffhts  now  as  against  every  document  j^vithin  the  act  whether  void 
at>  ^inltio  or  which'hil'S  ceased  to  be  valid  for  want  of  renewal,  or  it  would  seem 
which  had  become  void  after  the  permanent  removal  of  the  chattels  by  reason 
of  non  compliance  with  sec.  17. 

Sale  by  Mortgagee  under  Invalid  Mortgage.  It  was  held  in  Barker  v.  Leeson 
(1882)  1  0.  R.  114  that  a  sale  by  a  mortgagee  with  the  consent  ot  the  mort- 
gagor tinder  a  mortgage  which  had  ceased  to  be  valid  for  want  of  renewal 
would  not  confer  a  good  title  as  against  creditors  ;  In  IJanks  v.  Kobinson  (1888) 
lo  U.  K.  618,  624  it  was  said  that  this  decision  should  not  be  followed 
having  regard  to  Cookson  v.  Swire  (1884)  9  App.  Gas.  653  and  McLean  v.  Bell 
(1884)5Russ.  &  G.  130,  and  in  Meriden  Brittania  Co.  v.  Braden  (1894)  21 
A;  R.  352,  it  was  held  that  a  creditor  could  not  assert  any  right  to  the  goods 
as  against  such  a  purchaser.  In  Clarkson  v.  McMaster  (1895)  25  S.  C.  R.  96, 
where  the  point  did  not,  however,  arise,  Strong  C.  J  Tsaid,  p.  103  ;  "In  the 
case  of  Barker  v.  Leeson  the  learned  Chancellor  of  Ontario  delivered  a  judg- 
ment which  in  my  opinion  contains  not  only  a  correct  construction  of  the 
Statute,  but  also  a  sound  exposition  of  the  policy  of  the  law,  and  the  intent  of 
the  legislature  in  enacting  it  ",  and  it  would  appear  that  such  a  sale  can  only 
be  supported  as  against  creditors^  if  the  mortgagor  were  a  consenting  party, 
and  it  was  made  before  an  execution  had  been  placed  in  the  Sheriff^  hands  ; 
see  Heaton  v.  Flood  (189V)  29  U.  R.  87,  i)4.~~ 

Untruth  of  Affidavits.  In  many  cases  it  has  been  said  that  an  instrument 
was  not  within  the  act  because  the  transaction  was  such  that  the  affidavit  of 
bona  fides  could  not  truly  be  made  ;  Baldwin  v.  Benjamin  (1858)  16  U.  C.  R. 
52  ;  Walker  v.  Niles  (1871)  18  Gr.  210  ;  Taylor  v.  Ainslie  (1868)  19  C.  P.  78  ; 
Connell  v.  Hickock  (1888)  15  A.  R.  518.  The  truth  or  untruth  of  the  affidavit 
is  however  important  only  as  bearing  on  the  question  of  fraud  or  ^mala  fides. 
The  untruth  of  the  affidavit  if  it  is  formally  in  conformity  with  the  Statute 
gives  no  ground  for  avoiding  the  instrument  ;  Marthinson  v.  Patterson  (1892) 
19  A.  R.  188  ;  Martin  v.  Sampson  (1896)  24  A.  R.  1  ;  Hn.mi1t.nn  v 


(1881)46  U.  C.  R.  127,  unless  the  instrument  is  under  ss.  7  and  8  relating  to  j| 
future  advances  or  endorsements,  when  the  affidavit  must  state  the  true  con-  jl 
si  deration  ;  Barber  v.  McFherson  (1886)  13  A.  R.  386. 

Trustee.  A  person  to  whom  a  mortgagor  is  not  indebted  may  take  a  mort- 
gage for  the  debt  of  another  person  or  corporation,  although  the  trust  for  such 
other  person  or  corporation  is  not  disclosed  on  the  instrument,  and  if  he  makes 
the  necessarv  affidavit  the  mortgage  will,  in  the  absence  of  mala  fides,  be  good  ; 
Light  v.  Hawley  (1897)  29  0.  R.  25  ;  Brodie  v.  Ruttan  (1858)  16  U.  C.  R.  207. 
One  partner  may  take  a  mortgage  for  a  firm  debt  ;  Hobbs  Hardware  Co,,  v. 
Krtchen_Ug89)  17  U.  K.  3^3  ;  Ross  v.  Dunn  (1889)  16  A.  R.  552. 

Act  to  be  Strictly  Construed.  The  act  is  to  be  strictly  construed.  It  deals 
with  transactions  which  may  be  perfectly  bonajide  and  honest,  and  imposes 
certain  restrictions  upon  them.  An  Act  which,  however  salutary,  may  have 
the  effect  of  taking  away  rights  of  property  honestly  acquired,  must  be  con- 
strued strictly  ;  Brantom  v.  Griffiths  (1876)  1  C.  P.  D.  349  ;  Gough  v.  Everard 
(1863)  2  H.  &  C.  1  ;  Kraemer  v.  Glass  (1860)  10  C.  P.  475. 

Date  of  Filing.  The  instruments  must  be  registered  within  five  days  from 
their  execution,  i.  e.,  exclusive  of  the  day  of  execution,  but  inclusive  of  the 
fifth  day  thereafter  ;  McLean  v.  Pinkerton  (1882)  7  A.  R.  490.  The  actual 
day  of  execution,  not  the  date  the  instniment  bears  is  what  is  to  be  regarded, 
so  that  a  mortgage  dated  March  16th,  but  not  executed  till  26th,  may  be  filed 
at  any  time  before  the  end  of  March  31st;  MacDonald  v.  Gaunt  \  1899)  35 
C.  L.  3.  172.  If  the  last  day  should  be  a  Sunday  or  holiday,  the  instrument 
may  be  filed  the  next  day  the  office  in  which  it  is  to  be  filed  is  open. 

What  documents  require  registration.  Every  document  of  the  nature  and 
effect  of  a  mortgage  by  a  party  in  possession  of  goods,  by  whatever  name  it 
may  be  called,  must  be  registered.  It  may  be  undej  seal  or  it  may  not.  The 
intention  must  be  looked  at  and  if  it  transfers  the  goods  as  security  for  pay  - 
riient'of  a  debt,  although  it  may  be  drawn  up  in  the  form  of  a  promissory  note 
or  Memorandum  of  Agreement,  the  effect  is  the  same  ;  it  is  a  Chattel  Mortgage 
and  is  void  unless  filed  in  accordance  with  this  Act  ;  Hall  v.  Collins  Bay 
Rafting  Co.  (1886)  12  A.  R.  65. 
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Where  it  appears  that  the  transaction  is  not  within  the  mischief  intended  to 
be  prevented  by  the  Act,  the  Court  will,  if  possible,  uphold  the  transaction  ; 
Scribner  v.  MacLaren  (1882)  2  O.K.  279,  per  Cameron,  J. ;  Gough  v.  Everard 
(1863)  2  H.  &  C.I  ;  Pollock  C.  B.  at  p.  8. 

An  agreement  to  give  at  some  future  time  a  chattel  mortgage  must  be  regis- 
tered, as  though  it  were  in  fact  a  chattel  mortgage  already  ;  see  section  11. 

A  conditional  sale  to  a  trader  or  other  person  for  re-sale  falls  under  section 
41. 

I      A  power  of  attorney  to  take  possession  as  security  is  within  the  Act ;  Beecher 
1  v.  Austin  (1871),  21  C.P.  334. 

But  a  power  of  attorne}r  to  sell  at  once,  and  out  of  proceeds  to  pav  debts^  is 
not  within  the  Act  ;  Patterson  v.  Kingsley  (1878)  25  Gr.  425. 

An  agreement  declaring  the  party  advancing  money  the  absolute  owner  of 
goods  manufactured  by  the  borrower,  but  allowing  the  manufacturer  to  keep 
possession  and  assume  risks  of  fire  or  other  loss  is  a  mortgage  and  must  be 
filed  ;  Howitt  v.  Gzowski  (1856)  5  Gr.  555. 

A  receipt  for  purchase  money  of  goods  not  yet  separated  from  a  larger 
quantity  comes  within  section  37,  and  must  be  filed  ;  Snell  v.  Heighten  (1883) 

I  C.  &  E.  95. 

A  Real  Estate  Mortgage  giving  the  mortgagee  the  right  to  seize  chattels 
that  are  not  fixtures  on  default  in  payment  must  be  filed  as  a  chattel  mortgage 
in  addition  to  the  filing  in  the  Land  Registry  Office,  for  it  comes  within  section 

II  of  the  Act.     But  as  to  chattels  affixed  to  the  soil,  see  Sheffield  v.  Harrison 
(1884)  15  Q.B.D.  358  ;    Bacon  v.  Rice  Lewis  &  Co.  (1897)  33  C.L.  J.  680  ;   Hob- 
son  v.  Gorringe  (1897)  1  Ch.  182. 

A  bill  of  sale  in  form  absolute,  but  the  intention  being  to  secure  a  debt  must 
be  registered;  McMahonv.  McDougall  (1853)  10  U.C.R.  399. 

The  substance  and  not  the  form  of  the  transaction  must  be  observed.  Where 
the  transaction  purported  to  be  a  sale  followed  by  a  hiring  and  purchase  agree- 
ment whereby  the  vendor  agreed  to  hire  the  chattels  from  the  purchaser  and 
to  pay  quarterly  sums  as  for  such  time  until  a  certain  amount  was  paid  when 
the  chattels  were  to  become  again  the  property  of  the  vendor  and  power  was 
given  to  the  purchaser  to  take  possession  in  default  of  payment,  it  was  held 
that  the  transaction  was  really  a  chattel  mortgage  and  void.  Re  Watson,  Ex 
parte  Official  Receiver  (1890)  25  Q.B.D.  27  ;  Madell  v.  Thomas  (1891)  1  Q.  B. 
230. 

Documents  not  requiring  registration.  If  the  possession  jrfthe  goods  is 
handed  over  at  the  time  of  the  transaction,  the  Act  will  not  apply] 

The  change  of  possession  must,  however,  be  the  most  open  and  complete 
change  that  the  nature  of  the  goods  will  admit  of.  If  anything  is  done  secretly, 
a  fraudulent  intent  may  very  properly  be  suspected.  If  the  nature  of  the  goods 
is  such  that  an  open  and  complete  and  public  change  of  possession  is  not  feas- 
ible the  only  safe  course  is  to  register  the  document ;  McMaster  v.  Garland 
(1883)  8  A.R.  5. 

Documents  showing  a  sale  where  the  property  was  not  to  pass  until  payment 
need  not  be  filed  as  a  Chattel  Mortgage,  but  The  Conditional  Sales  Act  may 
apply  ;  R.S.O.  c.  149. 

Pledggs  of  goods  where  the  goods  are  handed  over  as  security  as  in  cases  of 
pawn  tickets  or  letters  of  hypothecation  are  not  within  the  Act  and  do  not 
require  registration  ;  Ex  parte  Hubbard  (1886)  17  Q.B.D.  690. 

Goods  situate  in  a  foreign  country.  A  person  who  gets  a  good  title  to  goods 
in  the  conntrj7  whgre  tl^y  a-,^  pjjtiifite  gets  a  good  tjtle  everywhere  :  Cammell 
v.  Sewell  (1860)  5  H.  &  N.  727  ;  Minna  Craig  Steamship  Co.  v.  Chartered 
Mercantile  Bank  (1897)  1  Q.B.  460,  468. 

Goods  owned  by  foreigners.  Goods  in  Ontario  were  transferred  by  a  person 
domiciled  in  Michigan  to  a  person  also  domiciled  there,  and  it  was  contended 
that  the  transfer  being  valid  according  to  the  laws  of  Michigan,  it  could  not  be 
affected  by  the  Act,  but  the  Court  held  otherwise  ;  River  Stave  Co.  v.  Sill 
(1886)  12  O.R.  557.  The  Court  adopted  the  following  statement  of  law  from 
the  judgment  of  Foster  J.,  in  Clark  v.  Torbell  (1877)  58  N.H.  88,  "Every 

I  state  has  entire  jurisdiction  over  all  property,  personal  as  well  as  real,  within 
its  own  territorial  limits,  and  the  laws  of  the  state  regulate  and  control  its  sale 
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and  transfer  and  all  rights  which  may  be  affected  thereby.  If  a  foreigner  or 
citizen  of  another  state  send  his  property  within  a  jurisdiction  different  from 
that  where  he  resides  he  impliedly  submits  it  to  the  rules  and  regulations  in 
force  in  the  country  where  he  places  it.  What  the  law  protects  it  has  the  right 
to  regulate.  And  if  two  persons  in  another  state  choose  to  bargain  concerning 
property  which  one  of  them  has  in  a  chattel  not  within  the  jurisdiction  of  the 
place,  they  cannot  expect  that  the  rights  of  persons  in  the  country  where  the 
chattel  is  will  be  permitted  to  be  affected  by  their  contract;  "  see  also  Marthin- 
son  v.  Patterson  (1891)  20  O.R.  720;  19  A.R.  183;  Commercial  National 
Bank  of  Chicago  v.  Corcoran  (1884)  6  O.R.  527. 

Change  of  Possession.  Immediate  delivery  of  the  goods  followed  by  actual 
and  continued  changepf  possession  takes~  the  case  out  ot  the  operation  of  ""the 
^.cti  The  delivery  must  take  place  at  the  time  of  the  completion  of  the  instru- 
ment  of  transfer,  and  the  transferor  must  thereafter  have  no  possession  or  con- 
trol over  the  goods.  The  change  must  be  jtctuai  and  not  merely  constructive. 
anoT  it  is  not  sufficient  if  the  vendor  next  day  comes  back  to  his  own  apparently 
as  owner,  but  really  as  clerk  or  agent  for  the  purchaser  ;  Scribner  v.  Kinlock 
(1885)  12  A.R.  367.  The  intention  is  to  give  notice  to  the  general  public  of 
the  transfer,  and  any  change  of  possession  noticeable  by  a  reasonably  obser- 
vant member  of  the  public  will  comply  with  the  requirements  ot  the  Act. 
What  is  sufficient  is  a  question  of  fact  to  be  determined  according  to  the  cir- 
cumstances  of  each  particular  case;  Waldie  v.  Grange  (1859)  8  C.P.  431  ; 
Heaton  v.  Flood  (1897)  29  O.R.  87.  The  jury  should  find  whether  or  not  the 
change  was  public  and  open,  and  then  the  Judge  should  decide  as  a  matter  of 
law  whether  that  was  sufficient  to  dispense  with  registration. 

The  law  is  reasonable  and  looks  at  all  the  circumstances  and  what  ma}r  be 
insufficient  in  one  case  may  be  sufficient  in  another  ;  Spragge  C.  J.  0.  in 
McMaster  v.  Garland  (1882)  8  A.R.  5  said  "  We  must  look  at  the  nature  of 
the  goods  and  their  locality  and  the  place  at  which  the  mortgagee  or  purchaser 
is  to  receive  them  and  of  what  kind  of  delivery  the  goods  are  capable." 
But  if  there  is  any  question  as  to  the  delivery  and  change  of  possession,  the 
.instrument  must  be  roistered  although  no  further  change  was  under  the  par- 
ticular circumstances  possible  ;  Snarr  v.  Smith  (1881)  45  U.C.R.  at  p.  159. 

A  sale  by  a  husband  to  his  wife  living  and  continuing  to  live  with  him  of 
the  household  furniture  in  their  residence  is  void  under  the  Act  unless  there  is 
a  duly  registered  Bill  of  Sale  ;  TTngaboom  v.  Graydnn  (1894)  26  O.R.  298. 

What  is  a  Sale.     In  Connell  v.  Hickock  (1888)  15  A.R.  518,  Hagarty  C.J.O.  f 
and  Osier  J.  A.  were  of  opinion  that  a  marriage  settlement  of  goods  was  not  a 
sale  within  the  Act,  and  that  the  intended  husband  and  wife  were  not  a  bar- 
gainer  and  bargainee  respectively  of  the  goods  ;  Patterson  J.   A.   was  of  a 
contrary  opinion  and  Burton  J.A.  expressed  no  opinion. 

Description.  The  description  must  be  such  that  the  goods  thereby  may  be 
readily  known  and  distinguished,  s.  32.  It  need  not  be  such  that  a"  stranger 
might  only  with  the  instrument  go  and  place  his  hand  upon  the  goods,  but 
there  should  be  such  material  on  the  face  of  the  instrument  to  indicate  how 
flie  property  mav_be_Jndentin'ed  if  proper  enquiries  are  instituted,  as  for 
instance  ' '  all  the  property  now  in  a  certain  shop.  &c.,"  McCall  v  Wolff 
(1885)  13  S.C.R.  130,  133. 

It  has  been  usual  to  describe  a  stock  of  goods  as  in  the  store  of  the  mortgagor 
on  a  certain  street,  but  though  this  has  been  generally  adopted  as  a  usual  and 
safe  description,  Chief  Justice  Burton  in  Horsfall  v.  Boisseau  (1894)  21  A.  R. 
663,  771,  said  "  I  do  not  at  all  concede  that  a  transfer  of  "all  my  stock  in 
trade  "  would  not  be  sufficient,"  but  see  Whiting  v.  Hovey  (1886)  13  A  R  7  • 
14  S.C.R.  515  ;  Williams  v.  Leonard  (1896)  26  S.C.R.  406. 

A  transfer  of  goods  in  a  certain  shop  which  described  the  goods  as  "  22  doz. 
Spanish  net ;  250  yards  ribbon"  without  stating  that  they  were  all  the  goods 
of  that  class  in  the  shop  and  there  being  no  evidence  to  show  that  fact,  was 
held  to  be  void,  McCall  v.  Wolff  (1885)  13  S.  C.  R.  130  ;  "  21  milch  cows  or 
"  450  oil  paintings "  is  also  insufficient  if  it  does  not  appear  there  \vereno 
more  ;  Carpenter  v.  Deen  (1889)  23  Q.B.D.  566  ;  Witt  v.  Banner  (1888)  20  Q. 
B.D.  614.  "  One  single  buggy  "  is  insufficient  unless  identified  by  locality; 
Holt  v.  Carmichael  (1878)2  A.R.  639,  or  in  ,some  other  way,  as  "two  horses 
which  the  mortgagor  uses  for  his  omnibus,"  Fitzgerald  v.  Johnston  (1877)  41  U. 
C.R.  440.  "One  piano,  Dominion  make  No.  2773"  is  sufficient;  Field  v. 
Hart  (1895)  22  A.  R.  449.  The  addition  of  the  locality  has  in  many  cases 
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saved  what  would  otherwise  be  a  bad  description,  but  reliance  cannot  be 
placed  upon  the  older  cases  unless  it  is  shewn  that  the  goods  described  by 
locality  are  the  only  ones  of  the  kind  at  the  particular  place.  If  the  goods  are 
otherwise  sufficiently  described  an  error  in  the  description  as  to  their  locality 
will  be  rejected  as  falsa  demonstratio  ;  Accountant  Supreme  Court  v.  Marcon 
(1899)  30  O.K.  135. 

But  in  all  cases  where  the  goods  are  described  in  a  general  way  such  as  all 
the  stock-in-trade  of  the  mortgagor,  the  class  of  stock  and  its  locality  should 
be  given  with  such  definiteness  that  doubt  will  not  exist  as  to  what  is  really 
comprised;  Wilson  v.  Kerr  (1858)  17  U.C.R.  168;  Nolan  v.  Donnelly  (1883) 
4  O.K.  440  ;  Mathers  v.  Lynch  (1869)  28  U.C.R.  354;  Whiting  v.  Hovey  (1886) 
13  A.R.  7  ;  14  S.C.R.  515  ;  Thomsom  v.  Quirk  (1889)  18  S.C  R.  695  ;  Williams 
v.  Leonard  (1896)  26  S.C.R.  406.  If  the  class  of  stock  is  not  mentioned  but 

(the  business  of  the  mortgagor  is  described  as  e.g.  druggist,  it  will  be  presumed 
that  the  stock  is  of  the  class  usual  in  that  business  ;  Wilson  v.  Kerr  (1858)  17 
U.C.R.  168. 

A  complete  collection  of  the  cases  on  description  will  be  found  in  Barron  & 
O'Brien  on  Chattel  Mortgages,  359-378. 

Description  of  After  Acquired  Goods.  "  Goods  in  any  store  in  which  the 
mortgagor  may  afterwards  carry  on  business  "  is  sufficient  ;  HorsfaH  v. 
Boisseau  (1894)  21  A.R.  663  ;  see  Milligaii  v.  Sutherland  (1896)  27.0.R.  235. 

Fixtures.  A  fixture  may  be  defined  as  an  article  which,  though  naturally  a 
chattel  and  moveable,  has^ecome  part  of  the  freehold  by  bein^  annexed'actually 
or  constructively  to  the  soil  as  part  thereof,  and  thus  incapable  of  transfer 
apart  from  the  freehold  itseTE 

The  general  rule  of  law  is  that  every  article  affixed  to  the  soil,  either  directly 
by  being  permanently  let  into,  or  indirectly  by  nails  or  screws  to  something  so 
permanently  let  into  it  is  to  be  considered  a  fixture  or  part  of  the  freehold 
itself,  passing  with  a  grant  of  the  land  to  the  grantee  unless  specifically 
excepted  in  the  grant  itself.  In  the  same  way  every  article  not  so  affixed  to 
the  soil  is  prima  facie  a  chattel,  and  does  not  pass  with  a  grant  of  the  land 
unless  the  grant  specifically  provides  for  it.  Minhinnick  v.  Jolty  (1897) 
29  0.  R.  238,  affirmed  on'  appeal;  35  C.  L.  J.  168  ;  Carroll  v.  Provincial 
Natural  Gas  Co.  (1896)  26  S.C.R.  181. 

It  is  often  stated  that  the  question  whether  an  article  is  or  is  not  a  fixture 
depends  altogether  on  the  intention  of  the  parties  at  the  time  of  the  annexa- 
tion. To  gather  the  intention  we  must  consider  :— 

(a)  The  nature  of  the  article  annexed. 

(b)  The  relation  of  the  party  making  the  annexation. 

(c)  The  structure  and  mode  of  annexation. 

(d)  The  purpose  or  use  for  which  the  annexation  has  been  made  ;  Haggart 

v.  Town  of  Brampton  (1897)  28  S.  C.  R.  174  ;  Holland  v.  Hodgson 
(1872)  L.  R.  7  C.P.  328. 

Where  machinery  or  other  chattels  are  sold  subject  to  a  lien  for  the  purchase 
money  under  the  Conditional  Sales  Act,  it  was  held  in  Hobson  v.  Gorringe 
(1897),  1  Chy.  182,  that  the  mortgagee  of  the  land  without  notice  of  a  lien 
could  hold  the  machinery  against  the  vendor  ;  but  our  legislature  in  1897,  by 
cap.  14  sec.  80,  appear  to  have  intended  to  provide  that  the  mortgagee  must 
first  pay  off  the  lien  of  the  manufacturer,  bailor  or  vendor.  This  section  has 
not  yet  been  discussed  in  the  Courts. 

Where  a  mortgage  of  land  includes  also  the  machinery  or  other  fixtures  it  is 
not  necessary  to  register  the  instrument  as  a  Chattel  Mortgage,  because  the 
fixtures  are  as  much  realty  as  the  soil  itself,  Sheffield  v.  Harrison  (1884),  15 
Q.  B.  D.  358,  unless,  perhaps,  power  is  given  to  seize  or  sell  them  separately. 
Ex  parte  Barclay  (1874)  L.  R.  9  Ch.  576  ;  Jones  v.  Ware  (1899)  1  Ch.  359. 

But  a  mortgagee  who,  to  make  himself  doubly  secure,  takes  a  chattel  mort- 
gage on  the  fixtures  is  not  precluded  from  contending  that  they  also  passed  to 
him  under  his  land  mortgage;  Stevens  v.  Barfoot  (1886)  13  A.  R.  366,  at  p. 
369. 

A  chattel  mortgage  on  fixtures  given  prior  to  a  land  mortgage  gives  the 
chattel  jiiortgagee  aj^od  title_as  jigainst  the  subsequent  mortgagee  of  theTand 
only  when  the  latter  has  actual  notice  of  the  chattel  mortgage  ;  Bacon  v.  Rice 


Lewis  fcJJp.  (1897)  33  C.L.  J.  680  ; 
v.  Barfoot,  supra. 


Rose  v.  Hope  (1872)  22  C.  P.  482;  Stevens 
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» 

If  the  owner  of  chattels  annexes  them  to  another  person's  land  on  which  he 
is  a  trespasser,  he  cannot  afterwards  remove  them  against  the  will  of  the  owner 
or  mortgagee  of  the  land,  but  if  chattels  are  annexed  to  land  by  a  stranger  and 
wrongdoer  without  the  consent  of  the  owner,  the  latter  does  not  lose  his  title 
to  them,  nor  can  the  owner  or  mortgagee  of  the  land  retain  possession  of  them ; 
Stevens  v.  Barfoot  (1886)  13  A.  R.  366. 

Affidavits.  For  registration  two  affidavits  are  required,  the  affidavit  of 
execution  and  the  affidavit  of  bona  fides.  The  affidavit  of  execution  must  be 
made  by  an  attesting  witness,  that  is,  by  one  who  has  himself  signed  the 
document  as  a  witness  to  its  execution.  In  case  of  chattel  mortgages  the  com- 
mon form  of  such  affidavits  is  not  sufficient,  for  the  actual  date  of  execution 
jxmst  be  inserted,  but  it  is  otherwise  as  to  a  Bill  of  Sale.  4  A  party  to  the  instru- 
ment  cannot  be  a  witness  to  it  also  ;  Seal  v.  Claridge  (1881)  7  Q.B.D,  516  ; 
but  should  the  mortgagee  be  authorized  to  take  affidavits  the  fact  that  the 
affidavit  is  sworn  before  him  will  not  invalidate  the  mortgage  ;  Inch  v.  Simon 
(1898),  18C.L.T.  34;  12  Man.  L.R.  1. 

The  affidavit  of  bona  fides  is  a  more  complicated  and  more  dangerous  one. 
It  is  usually  the  first  part  of  a  document  investigated  for  flaws  by  a  person 
wishing  to  avoid  it.  The  affidavit  may  be  made  by  the  mortgagee  if  there  is 
only  one,  or  by  one  of  them  if  there  are  two  or  more,  or  by  a  properly 
appointed  agent  who  knows  all  the  facts  connected  with  the  taking  of  the 
mortgage.  Where  there  are  two  or  more  mortgagees  this  agent  must  be 
appointed  by'all  and  not  only  by  one'  The  ^a^pointmeTrt"lmist15e"in  writing, 
"giving^uthority  either  to  take  a  particular  mortgage  or  bill  of  sale  or  mort- 
gages or  conveyances  generally,  see  s.  31. 

Where  the  mortgagee  is  a  corporation  the  affidavit  must  be  made  by  either 
the  president  of  the  company  or  by  an  agent  so  appointed.  All  other  officers 
ol  the  company  are  merely  executive,  but  the  president  stands  on  a  higher 
footing  and  acts  directly  and  not  by  delegation.  The  mortgagee  being  a  cor- 
poration cannot  make  an  affidavit  in  any  other  way  than  by  its  chief  officer  or 
president  and  therefore  it  must  be  accepted  ;  Bank  of  Toronto  v.  MacDougall 
(1865)  15  C.P.  475. 

The  affidavit  must  state  "(1)  that  the  mortgagor  therein  named  is  justly  ( 
and  truly  indebted  to  the  mortgagee  in  the  sum  of  (naming  the  amount)  men- ' 
tioned  in  the  mortgage  ;  (2)  that  the  mortgage  was  executed  in  good  faith  arid 
for  the  express  purpose   of   securing   the  payment  of  money   justly   due   or 
accruing  due  and  not  for  the  purpose  of  protecting  the  goods  and  chattels  men- 
tioned therein  against  the  creditors  of  the  mortgagor,   or  of  preventing  the 
creditors  of  such  mortgagor  from  obtaining  payment  of  any  claim  against  him." 
This  wording  should  be  followed  strictly  word  for  word,  and  when  an  agent  is 
making  it  must  also  state  that  he  is  aware  of  all  the  circumstances  connected 
with  the  sale  (or  mortgage),  s.  10. 

To  1f>a.ye  rmt.  one  of  the  nla.nses  or  part  of  one  would  invalidate  the  whole  instru- 
nj£niv  The  consideration,  particularly,  must  be  stated  with  great  strictness  and 
accuracy  :  McTntvre  v.  Union  Bank  of  Lower  Canada  (1885^.  2  Man.  L.  Rep.  305. 
and  even  qualifying  the  statement  by  saying  $1,000.00  or  thereabouts  would 
probably  avoid  the  mortgage  ;  Knox  v.  Meldrum,  Dean,  Co.  J.  (not  reported). 
But  the  mere  fact  that  the  mortgage  states  a  wrong  consideration  is  not  alone 
sufficient  to  avoid  the  instrument. ;  it  is  only  evidence  for  the  jury  to  consider 
whether  fraud  or  no  fraud  :  Marthinson  v.  Patterson  (1892)  19  A.  K.  188~: 
McGee  v.  Smith  (1860)  9  C  P.  89  ;  Tarkes  v.  St.  George  (1884)  10  A.  R.  496  ; 
Hamilton  v.  Harrison  (1882)  46  U.  C.  R.  133  ;  Martin  v.  Sampson  (1896)  24 
Ark.  1.""" 

The  words  of  the  section  ' '  due  or  accruing  due  "  should  be  used  in  all  cases 
whether  the  money  is  already  due  or  only  comes  due  in  future,  as  they  are 
meant  to  cover  all  'cases;  Squair  v.  Fortune  (1860),  18  U.  C.  R.  547. 

Should  the  words  "  or  accruing  due"  be  left  out  and  the  affidavit  state 
simply  that  it  is  to  secure  "a  debt  due  "  and  the  facts  show  that  all  the  money 

really  past  due,  then  the  omission  will  not  invalidate  the  instrument  but 
the  "mortgage  itself  cannot  be  looked  at  to  rectify  a  mistake  ;  Midland  Loan 
Co.  v.  Cowieson  (1891)  20  0.  R.  583;  Farlinger  v.  MacDonald  (1881)45 
U.C.R.  233 

The  omission  of  the  letter  "  s,"  leaving  creditors  in  the  singular,  is  fatal 
where  the  affidavit  is  required  to  state  that  it  is  not  for  the  purpose  of  pre-    I 
venting  the  creditors  of  the  mortgagor  from  obtaining  payment ;  Harding  v.    J 
Knowlson  (1859)  17  U.C.R.  564  ;  Nisbet  v.  Cock  (1879)  4  A.R.  200.     But  the 
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singular  mortgagor  may  be  used  instead  of  the  plural  mortgagors,  and  "  him  " 
may  be  used  instead  of  "them,"  provided  they  have  both  been  specially 
mentioned  and  described  as  mortgagors  in  the  first  part  of  the  affidavit  ;  Far- 
linger  v.  MacDonald  (1881)  45  U.C.R.  233  ;  Tyas  v.  MacMaster  (1859)  8  C.  P. 
449  ;  Bertram  v.  Peiidry  (1877)  27  C.P.  371. 

Another  apparently  insignificant  though  fatal  error  is  the  omission  of  the 
last  word  "  him  "  of  the  affidavit,  and  stating  that  the  mortgage  was  not  exe- 
cuted for  the  purpose  of  preventing  the  creditors  of  such  mortgagor  from 
obtaining  payment  of  any  claim  against  —  —  ."  The  Courts  cannot  fill 
up  the  blank,  and  are  compelled  to  avoid  the  whole  instrument,  although 
they  may  feel  certain  the  omission  was  a  mere  clerical  error  ;  Nisbet  v.  Cock 
(1879)  4  A.R.  200  ;  Re  Andrews  (1877)  2  A.R.  24  :  Morrow  v.  Rorke  (1877)  39 
U.C.R.  500. 

Under  sec.  6  in  cases  of  Bills  of  Sale,  if  the  affidavit  is  made  by  an  agent, 
the  authority  or  a  copy  must  be  attached  to  the  instruments  in  case  of  a 
Chattel  Mortgage  under  see.  3  actual  attachment  is  nnneoftssary.  All  that  is 
required  is  that  they  be  filed  together. 

It  has  been  held  that  where  the  words  bona  fide  were  translated  and  the 
affidavit  read  that  the  Bill  of  Sale  was  executed  in  good  faith  and  for  valuable 
consideration,  &c.,  the  instrument  is  void  ;  Boynton  v.  Boyd  (1863)  12  C.  P. 
337  ;  Arnold  v.  Robertson  (1859)  8  C.P.  147. 

Where,  however,  an  expression  is  exchanged  for  one  more  comprehensive, 
the  affidavit  is  still  good  and  the  instrument  safe  ;  for  example,  "  goods  and 
chattels  "  may  give  place  to  "  estate  and  effects,"  the  latter  clause  including 
the  former;  Mason  v.  Thomas  (1864)  23  U.C.R.  305.  Sec.  6  does  not  give 
permission  to  file  a  copy  of  thp  Bill  of  Saler  instead  of  the  original  as  is  dqn  e 
"by  sec.^  in  the  case  ot  Chattel  mortgages,  yet  some  judges  have  been  of  the 
opimon~that  the  filing  of  a  copy  was  sufficient  ;  Harris  v.  Commercial  Bank 
(1859)  16  U.O.R.  437  ;  Perrin  v.  Davies  (1860)  9  C.P.  147. 

In  affidavits  in  Mortgages  ffiven  for  future  advances  and  to  sponro  ^nHnrc^. 
ments,  the  true  naturejpf  the  transaction  must  be  verified  by  swearing  to  it. 
In  each  uase  "tKe^wording  of  the  affidavit  should  follow  the  wording  of  the  sec- 
tion relating  to  it.  But  if  a  mortgage  is  partly  to  secure  an  existing  or  newly 
created  debt  and  partly  to  secure  future  advances  or  an  endorsement,  the 
affidavit  by  the  mortgagee  may  be  a  combination  one  putting  in  the  special 
clauses  required  in  addition  to  the  usual  ones  mentioned  in  sees.  2  and  3  ; 
Hughes  v.  Little  (1886)  17  Q.B.D.  207. 

Where  the  words  of  the  affidavit  in  a  mortgage  to  secure  endorsements  were 
"  for  the  express  purpose  of  securing  me  the  said  mortgagee  against  ///* 
endorsement  of  «  promissory  note  for  or  any  renewal  of  the  said  recited  pro- 
missory notes,"  the  affidavit  was  held  to  be  vague  and  incomplete  and  to 
aver  and  identif}^  nothing  certain  in  itself,  or  made  so  by  reference  to  anything 
else  ;  Boldrick  v.  Ryan  (1890)  17  A.R.  253  ;  but  an  affidavit  that  the  mort- 
gage is  "  for  the  express  purpose  of  securing  me  the  said  mortgagee  against 
the  payment  of  the  amount  of  such  notes  indorsing  liability  for  the  said 
mortgagor"  does  not  render  the  mortgage  void  ;  Rogers  v.  Carroll  (1899)  19 
C.L.T.  110. 

Future  Advances.  Chattel  mortgages  to  secure  the  payment  of  mone}r  to  be 
advanced  or  goods  to  be  supplied  at  some  future  time  to  enable  the  mortgagor 
to  enter  into  and  carry  on  his  business  are  required  to  set  forth  the  terms, 
nature  and  effect  of  the  agreement  for  the  advances,  which  agreement  must  be 
in.  writing.  The  time  allowed  for  repayment  must"  not  be  longer  than  one 
year  from  the  date  of  the  agreement. 

The  mortgage  is  not  invalid  because  it  recites  the  purpose  to  be  "  to  enable 
the  mortgagor  to  carry  on  business."  So  long  as  the  intention  is  sufficiently 
clearly  shown  in  both  agreement  and  mortgage  to  be  the  assistance  of  the 
mortgagor  in  his  efforts  to  carry  on  his  business,  the  Statute  is  satisfied. 
McLean  v.  Pinkerton  (1882)  7  A.R.  490  ;  Moulding  v.  Deeming  (1887)  15  O.R. 
207;  Risk  v.  Sleeman  (1875)  21  Gr.  251  ;  Barber  v.  McPherson  (1886)  13 
A.R.  356,  at  p.  358. 


An  agreep^ntl  t,n  ™>pgy  ^"  ^Qmiwl  H  rnf  "  wii"]pn  ..or"*  y^£j  "  ;  see  Hether- 
ington  v.  Groome  (1884)  13  Q.B.D,  789.  The  agreement  need  not  follow  any 
form  so  long  as  the  intention  is  stated  plainly  and  unambiguously,  and  it  may 
be  either  under  seal  or  not  at  the  option  of  tbe  parties  ;  Flory  v.  Denny  (1852) 
7  Ex.  581,  21  L.J.  Ex.  223;  Patterson  v.  Maughan  (1877)  39  U.C.R.  379; 
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Halfpenny  v.  Pennock  (1874)  33  U.C.R.  229.  An  agreement,  |,n  advance  s;oods 
is  within  the  act;  Sutherland  v.  Nixon  (1862)  21  U.C.R.  671  ;  Goulding  v. 
Deeming  (1887)  Io  O.K.  207,  213. 

v  Securing  Endorsements.  A  mortgagee  to  protect  a  surety  or  an  endorser 
need  only  sufficiently  identify  the  liability  which  is  intended  to  be  secured 
against ;  Embury  v.  West  (1888)  15  A.R.  357  ;  Barber  v.  McPherson  (1836) 
13  A.R.,  356.  Only  such  liabilities  as  mature  within  one  year  from  making 
the  mortgage  can  be  secured  against ;  May  v.  Security,  Loan  and  Savings  U6. 
(1881)  45  U.C.&.  1 06.  and  the  fact  of  such  maturity  must  be  shewn  on  the 
face  of  the  mortgage  ;  Ontario  Bank  v.  Wilcox  (1878)  43  U.C.R.  460  ;  Kough 
v.  Price  (I8^7l/r)  27  C.P.  309,  but  the  fact  that  renewals  may  appear  to  be  con- 
templated by  the  mortgage  which  may  extend  the  liability  beyond  a  year  will 
not  invalidate  the  mortgage  where  they  have  not  been  agreed  upon  or  which 
the  parties  are  not  bound  to  make  ;  Embury  v.  West  (1888)  15  A.R.  357.  The 
mortgage  mav  cover  jaast  or  concurrent  but  not  future  endorsements  ;  Mathers 
v7  Lynch  (1869)  28  U.C7R.  #5£ Where  the  mortgage  covers  only  renewals 
which  become  payable  within  the  year,  a  statement  in  the  affidavit  that  it  is 
made  to  secure  the  mortgagee  against  "  his  liability  by  reason  of  the  promis- 
sory note  ....  or  any  future  note  or  notes  which  he  may  endorse  for  the 
accommodation  of  the  mortgagor,  ivhether  as  renewals  of  the  said  notes  or  other - 
ivise"  will  not  affect  its  validity  as  to  all  renewals  which  mature  within  the 
year  ;  Driscoll  v.  Green  (1883)  8  A.R.  366. 

jt  Authority  of  Agent.  The  authority  to  an  agent  must  be  in  writing,  but  not 
necessarily  under  seal,  Officers  of  incorporated  Companies,  except  the  Presi- 
dent himself,  require  written  authority  to  enable  them  to  make  the  affidavit  ; 
Bank  of  Toronto  v.  McDougall  (1865)  15  C.P.  475  ;  Freehold  Loan  and  Sav- 
ings  Co.  v.  Bank  of  Commerce  (1880)  44  U.C.R.  284  ;  Greene  v.  Castleman 
(1894)  25  O.R.  113. 


The  authority  if^plf  nr  a  copy  must  be  filed  at  the  same  time  as  the  mort- 
gage, and  in  case  of  a  Bill  of  Sale  umTeFsec.  6  it  is  required  to  btTattachgd  to 
instrument] Under  sections  2, -9  <uid  8  attaching  is  not  required. 

^Renewal.  A  mortgagee  nin^t  disnlgse  lender  oath  once  every  year  the  state 
of  the  account  with  his  mortgagor!  If  he  fails  to  do,  his  rights  are  postponed^ 
to  the  rights  of  other  creditors  of  the  mortgagor  and  to  subsequent  purchasers 
or  mortgagees  in  good  faith  for  valuable  consideration.  The  renewal  must  be 
filed  prior  to  the  expiration  of  one  year  from  the  date  the  mortgage  was  filed, 
and  not  earlier  than  thirty  days  before  said  year  expires,  so  that  if  a  mortgage 
is  filed  on  10th  April,  1899,  the  renewal  may  be  filed  an}'  time  between  10th 
March  and  9th  April,  1900,  or  even  on  10th  April  if  the  hour  of  filing  the  re- 
newal is  earlier  than  the  hour  of  filing  the  original  mortgage.  As  the  Clerk  is 
required  to  endorse  on  the  mortgage  the  hour  of  filing,  this  can  easily  be 
proved;  Thompson  v.  Quirk  (1889)  18  S.C.R.  695,  1  N.W.T.R,  88  ;  Beaty  v. 
Fowler  (1853)  10  U.C.R.  382  ;  McMartin  v.  McDougall  (1853)  10  U.C.R.  399. 

The  renewal  must  be  filed  in  the  county  where  the  goods  are  at  the  time  of 
renewal,  so  if  they  have  been  moved  during  the  year  from  that  county  to 
another,  filing  a  renewal  in  the  old  county  will  not  suffice.  The  mortgagee  to 
preserve  his  rights,  must  first,  within  two  months  of  the  removal  file  a  certi- 
fied copy  of  the  mortgage  and  renewals  to  date  as  required  by  sec.  17,  and 
thereafter  file  his  renewals  in  the  new  county  only. 

The  statement  is  required  to  exhibit  the  interest  of  the  mortgagee  in  the 
property  claimed  by  virtue  of  the  mortgage,  and  to*" show  the  amount  still  due 
for  principal  and  interest  thereon,  and^all  payments  made  on  account 
thereof,  and  the  affidavit  merely  verifies  the  truth  of  the  statement  and  re- 
affirms the  absence  of  fraud.  The  two  are  to  be  read  together  as  one  instru- 
ment  (sec.  20)  and  if  together  they  give  the  necessary  information  properly 
verified  the  statute  is  satisfied  and  the  mortgage  remains  in  force  ;  Sloan  v. 
Maughan  (1878)  3  A.R.  222  ;  Barber  v.  Maughan  (1878)  42  U.C.R.  134.  The 
affidavit  must  swear  tint'  t]lf  stn,i,errmnt.  is  •'  trnp  "  not  that  it  is  "correct "In- 
"exact/7  "  True  "  has  a  larger  meaning  and  the  narrower  word  will  invalidate 
the  renewal ;  Reynolds  v.  Williamson  (1875)  25  C.P.  49. 

The  statement  must  be  substantially  correc^,  and  accurate,  but  a  slight 
inaccuracy  is  not  enough  to  vitiate  it.  A  failure  to  give  credit  for  a  payment 
of  $2.00  has  been  overlooked  ;  Beers  v.  Waterbury  (1861)  8  Bosworth  (N.Y.) 
396  ;  Patterson  v.  Gillies  (1873)  64  Barb.  (N.Y.)  563, 
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The  affidavit  to  the  renewal  majr  be  made  by  either  mortgagee  or  agent,  or 
if  the  mortgage  has  been  assigned,  then  by  the  assignee  or  agent,  in  the  same 
manner  as  the  affidavit  to  the  original  mortgage,  or  if  the  mortgagee  or  assignee 
has  died,  his  next  of  kin  or  executor  or  administrator  may  make  the  affidavit, 
sec.  22.  If  made  bv  an  assignee  (other  than  under  insolvency)  all  assignments 
to  prove  his  title  must  be  first  filecT  Mortgages  under  sections  7  and~8  must 
fall  due  within  one  year  from  date,  but  although  they  ma}r  fall  due  they  may 
not  be  paid,  and  it  is  th.en  necessary  for  the  mortgagee  to  file  a  renewal.  _A 
renewal  of  a  mort.ga.gp.  semiring  endorsements  will  ha  effective  to  pnntinnft  ifTTn 
force  as  to  only  such  paper  as  matured  within  tbp  year,  and  paper  or  renewals 
of  paper  maturing  beyond  the  year  will  be  excluded  ;  Turner  v.  Wills  (1862) 

11  UP  m 

If  security  is  taken  in  the  form  of  an  absolute  bill  of  sale  defeasable  on  pay- 
ment, it  must  be  renewed  tbe  same  as  if  it  were  in  form  a  mortgage,  or  the 
grantee's  rights  lapse  ;  McMartin  v.  McDougall  (1853)  10  U.C.R.  399. 

(Failure  to  renew  has  the  effect  of  postponing  the  mortgagees  rights  to  the 
rights  of  all  creditors  of  the  mortgagor,  whether  they  became  creditors  before 
or  after  the  time  for  renewal  and  also  to  the  rights  of  subsequent  purchasers  or 
mortgagees  in  good  faith  for  valuable  consideration.  " 

By  subsequent  purchasers  or  mortgagees  is  meant  those  who  become  such 
af€er  the  time  for  the  renewal  had  expired  ;  Hodgins  v.  Johnson  (1880)  5  A.R. 
449;  Burton  J.A.  p.  455. 

>       Errors  in  the  account  may  be  corrected  within  two  weeks  of  their  discovery 
I  by  filing  an  amended  statement  and  affidavit  under  sec.  19. 

The  renewal  for  each  year  must  be  complete  in  itself,  and  not  refer  to  former 
renewals  to  explain  or  supplement  the  account  ;  Kerr  v.  Roberts  (1897)  33 
C.L.  J.  695  ;  the  fact  that  after  a  renewal  statement  is  made  and  sworn  and 
before  it  is  filed  the  mortgage  is  assigned,  will  not  necessitate  a  new  state- 
ment to  be  made  and  sworn  by  the  assignor  ;  Daniels  v.  Daniels  (1898) 
29  O.K.  493. 

Seizure.  Because  at  the  best,  chattel  mortgages  are  a  precarious  kind  of 
security,  the  form  of  chattel  mortgage  in  general  use  differs  radically  from  the 
usual  form  of  mortgage  of  land.  The  land  mortgage  usually  provides  that  the 
mortgagor  shall  not  be  disturbed  in  the  possession  until  he  makes  default. 
This  proviso  is  generally  omitted  from  chattel  mortgages,  so  as  to  give  a  mort- 
gagee an  opportunity  to  protect  himself  by  seizing  or  taking  possession  of  the 
goods  at  any  time  he  thinks  his  security  in  danger  ;  Porter  v.  Flintoft  (1857) 
6  C.P.  240  ;  Bingham  v.  Bettinson  (1879)  30  C.P.  438.  It  is  usual  in  addition 
to  omitting  this  re-demise  clause  to  provide  specificially  that  in  case  of  default 
in  payment  or  performance  of  other  covenants  or  in  case  of  any  one  of  numer- 
ous events  endangering  the  security,  such  as  insolvency,  issue  of  a  writ,  or  of 
an  execution  or  in  case  of  an  attempt  to  remove  the  goods  and  generally  in  case 
the  mortgagee  should  at  any  time  believe  himself  unsafe  or  insecure,  or  at  any- 
time he  may  deem  it  best  for  his  safety  so  to  do,  he  may  at  his  option  consider 
the  total  mortgage  money  due  and  payable  and  may  seize  and  sell  the  mort- 
TVj 


gaged  goods.  TVjft  belief  of  tbf-  rnnrfcrag^P  wither  reasonable  or  otherwise  is 
all  that  is  necessary  to  justify  a.nting  upon  such  a  clause  ;  Francis  v.  Turner 
(1895)  25  S.C.R.  110. 

A  mortgagee  may  discover  shortly  after  taking  his  mortgage  that  by  reason 
of  some  clerical  error  or  neglect  of  some  formality  there  is  danger  of  his  mort- 
gage being  void  as  against  .creditors.  He  may  then  invoke  the  aid  of  the 
above  clause  ;  Parkes  v.  St.  George  (1884)  10  A.R.  496  ;  but  a  creditor  who 
has  become  such  before  thp.  mortgage  f.nnlr  po^^^sioii  does  not  lose  any  rTajTit 
tie"  lias  in  tne  '  goodsjrnerelv  by  the  mortgagee  taking  possession  1  sf>rv._  4-0. 

If  there  is  a  re-demise  clause,  giving  the  mortgagor  the  right  to  possession 
until  default,  the  mortgagee  cannot  take  possession  without  the  mortgagor's 
consent  or  he  will  make  himself  liable  to  the  mortgagor  for  trespass. 

But  where  the  re-demise  clause  is  left  out  the  property  is  in  the  mortgagee, 

I  and  he  can  assert  it  at  any  time  by  taking  possession  either  Math  or  without 

Ithe  mortgagor's  consent;  Smith  v.   Fair  (1885)  11  A.R.    763;    Whimsell  v. 

Gifford  (1883)  3  O.R.  1  ;    McAuley  v.   Allen  (1870)  20  C.P.   417  ;  Samuel  v. 

Coulter  (1874)  28  C.P.  240,  and  with  such  a  mortgage  the  mortgagee  js  eptitled 

to  follow  the  goods  and  take  them  from  a  pledgee_gr  any  other  transferee  who 

Kas  become  such  without  his  consent  ;  Bissett  v7  Pearce  (1S(J3)  25""N.Y.  252. 

I  But  he  cannot  destroy  a  lien  Implied  from  the  necessities  of  the  property,  such 

I  as  necessary  repairs  to  articles  in  constant  use  by  the  mortgagor  ;  Williams  v. 

1  Allsop  (1861)  10  C.B.N.S.  417. 
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If  the  mortgagee  takes  possession  before  default  because  he  feels  himself 
insecure,  he  must  retain  possession  of  the  goods  so  as  not  to  destroy  the  mort- 
gagors possibility  of  redeeming  them,  unless  there  is  a  clause  allowing  him  to 
sell  before  default  if  he  deems  himself  insecure  or  unsafe  ;  Smith  v.  Fair  (1885) 
11  A.  R.  763  ;  Bingham  v.  Bettinson  (1880)  30  C.  P.  438,  nor  can  he  allow 
the  mortgagor  to  re-assume  possession  as  his  agent.  The  taking  possession  to 
be  effective  must  be  an  actual  and  continued  change  of  possession  ;  Heaton  v. 
BofltU  1^7)^90.  R.  87.' 

When  the  mortgagee  has  authority  to  take  possession  if  the  mortgagor 
attempts  to  sell  or  dispose  of  or  in  any  way  part  with  the  possession  of  the 
goods  or  remove  them  out  of  the  limits  provided,  but  power  is  reserved  to  sell 
in  the  ordinary  course  of  business,  if  the  mortgagor  attempts  to  part  with  the 
goods  to  satisfy  an  existing  debt,  the  mortgagee  can  at  once  proceed,  although 
nothing  is  due  under  the  terms  of  the  mortgage  ;  Whimsell  v.  Gifford  (1883) 
3  0.  R.  1. 

As  regards  the  goods  themselves,  if  they  have  been  disposed  of  wrongfully 
by  the  mortgagor  to  an  innocent  purchaser,  the  mortgagee  cannot  proceed 
against  the  purchaser  without  first  demanding  the  goods  ;  but  if  the  mortgagee 
has  consented,  even  verbally,  to  any  disposition  of  the  goods,  he  is  estopped 
from  proceeding  in  respect  of  them  although  the  mortgage  calls  for  a  written 
consent  ;  Loucks  v.  McGloy  (1879)  29  C.  P.  62. 

A  Clause  prohibiting  sale  will  not  prevent  a  trader  or  merchant  selling  jjt 
the  usual  course  of  business,  and  his  doing  so  will  not  entitle  the  mortgagee 
fo  seize  :  Dedrick  v.  Ash,down  (1887)  15  S.  C.  R.  227.  Nor  will  it  prevent  a 
mortgagor  disposing  of  his  own  interest,  the  purchaser  taking  subject  to  the 
mortgage. 

Agreements  to  Give.  An  agreement  to  give  a  Mattel  Mortgage  or  to  sell 
and  convey  chattels  at  some  future  time  might  formerly  be  merely  verbal,  an4 
by  proving  the  agreement  the  parties  negatived  the  existence  of  any  fraudulent 
intent  in  giving  the  rnni-frga.trf*  or  hill  of  sale  when  called  for  ;  Robins  v.  Clarke 
(1881)4o~U.  C.  R.  362  ;  Kerry  v.  James  (1894)  21  A.  R.  333  ;  Clarkson  v. 
Sterling  (1888)  15  A.  R.  234,  but  these  cases  are  of  doubtful  authority  even 
as  to  the  law  before  1896  ;  Clarkson  v.  McMaster/1895).  25  S.  C.  R.  96  ;  Hope 
(1897)  24  A.  R.  16.  "~ 


Sections  11  to  14  provide  that  all  such  agreements  must  be  in  writing  and! 
registered  in  the  same  manner  as  if  they  were  actual  mortgages  or  bills  of  | 
sale,  otherwise  they  are  void  as  against  creditors,  &c. 

The  agreement  will  give  only  an  equitable  title  to  the  goods,  and  any  pur  - 
chaser  61-  mortgagee  01  the  same,  without  notice  of  the~agreement  before  the 
execution  ot  an  actual  mortgage  or  the  taking  of  possession  by  the  mortgagee, 
will  acquire  a  good  title  notwithstanding  the~agreement  ;  Joseph  v.  Lyons 
(1884),  15  Q.  B.  1).  280  ;  Hallas  v.  Robinson  (1885),  15  Q.T3.  D.  288. 

/  7  Removal  of  Goods.    Where  the  goods  covered  by  a  mortgage  are  permanently 

removed  out  of  the  County  where  the  mortgage  is  registered,  it  is  necessary 
for  the  mortgagee  to  have  copies  of  the  mortgage,  affidavits,  renewal  state- 
ments and  renewal  affidavits  made  and  certified  by  the  County  Court  Clerk 
and  file  these  in  the  County  to  which  the  goods  have  been  removed.  This  is 
to  give  public  notice  of  the  existence  of  the  chattel  mortgage  in  the  County 
where  the  goods  are  ;  Clark  v.  Bates  (1871),  21  C.  P.  352. 

If  ^the  mortgagor  without  his  mortgagee's  consent  removes  his  goods  to 
another  County,  and  after  two  months  mortgages  to  another  party  or  sells, 
such  purchaser  or  new  mortgagee  has  probably  a  good  title  to  theT  goods,  not- 
ivithstancting  that  the  nrst  mortgagee  had  no  notice  ot  the  removal  ;  uiark~v. 
±Jates,  supra.  —  --  --  "* 

But  if  the  mortgagor  sells  the  goods  and  the  purchaser  removes  them  to 
another  County  the  lapse  of  two  months  will  not  perfect  his  title,  for  he  never 
had  one  to  start  with  ;  he  was  a  wrongdoer  when  he  removed  the  goods  and 
the  rights  of  the  parties  were  determined  then,  and  he  is  not  a  subsequent 
purchaser  under  the  Act  ;  Hodgins  v.  Johnston  (1880),  5  A.  R.  449. 

Mere  temporary  removal  is  not  affected  by  this  section.  Permanent  removal 
would  probably  be  held  to  mean  removal  for  longer  than  two  months. 
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J  /Z/    CHAPTER  149. 

An  Act  respecting  Conditional  Sales  of  Chattels. 


HER  MAJESTY,  by  and  with  the  advice  and  consent  of 
the  Legislative  Assembly  of  the  Province  of  Ontario, 
enacts  as  follows  : — 

. 

Conditional  ^-  Receipt  notes,  hire  receipts  and  orders  for  chattels,  given 
sales  offmanu-  by  bailees  of  chattels,  where  the  condition  of  the  bailment  is 
whe^to  be°dS  such  that  the  possession"  of  the  o.hattftl  paasps  without  a^y 
valid.  ownership  therein  V>Aing  ar>qnirArLV>y  fV>A  V>g,il  pp.  until  the  pa,y- 

ment  of  the  purchase  or  consideration  monp.y  or  some  stipu- 
C/  v/t  lated  part  thereof,  shall  only  be  valid  as  against  subsequent 

«:-T  3  "7  purchasers  or  mortgaorees  without  notice  in  good  faith  for 

valuable  consideration  in  the  paae  <$  mn.rmfnir;tnren'  (ronHs  or 
chattels,  which  at  the  time  possession  is  given  to  the  bailee, 
have  the  name  and  address  of  the  /^feaTrofeotiM*6r/  bailor  or 
vendor  of  the  same  painted,  printed,  stamped  or  engraved 
thereon  or  otherwise  plainly  attached  thereto,  and  110  sucj^ 
bailment  shall  be  valid  as  against  such  subsequent  purchaser 
or  mortg«.gfift  «.s  n.farftsm.iH_  nnlftas-ifc-ia  ftvirlenced  in  writing, 
signed  by  the  bailee  or  his  aap.nt.  51  V.  c.  19,  s.  1. 


Section  i  not        ^-  ^^e  preceding  section  shall  not  apply  to  household  f  urni- 

to  apply  to      ture/other  than  pianos,  organs  or  other  musical  instruments^ 

household        nor  ^^  it   appty  to   any   chattels   mentioned  in  any   such 

furniture.        receipt  note,  hire  receipt,  order  or  other  instrument  where  the 

manufacturer,    bailor  or   vendor   withinten  days   from   the 

to  a^p?  ^hen  execution  of  the  receipt  note,  hire  receipt,  order  or  other  in- 

copy  of  receipt  strument  evidencing  the  bailment  or  conditional  sale  given  to 

ClerkWofh         secure  the  purchase  money,  or  a  part  thereof,   shall   file  with 

County  Court,  the  Clerk  of  the  County   Court  of  the  county  in  which   the 

bailee  or  conditional   purchaser  resided  at   the   time   of   the 

bailment  or  conditional  purchase,  a  copy   of  the  said  receipt 

note,  hire  receipt,  order  or  other  instrument  evidencing  the 

bailment  or  conditional  sale.     51  V.  c.  19,  s.  6. 

Filing  of  3. — (1)  When  the  bailee  or  conditional  purchaser  resides  at 

instruments  in  the  time  of  the  bailment  or  conditional  purchase  in  an  un- 

dStrfcts!"       organized  district,  all  instruments  may  be  filed  with  the  Clerk 

of  the  Court  with  whom  mortgages  and  sales  of  chattels  are  to 

be  registered  in  such  district,  under  the  law  at  the  time  in  force. 

(2)  This  section  shall   apply  to  instruments  filed  with  the 
said  officer  prior  to  the  7th  day  of  April  1890.   53  V.  c.  36,  ss.  1,2. 
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4.  The  Clerk  of  the  Court,  on  receipt  of  such  copy,  shall  Clerk  to  file 
duly  file  the  same  and  cause  it  to  be  properly  entered  in  an 

index  book  to  be  kept  for  that  purpose,  and  shall  be  entitled 
to  charge  ten  cents  for  every  such  filing  and  five  cents  for 
every  search  in  respect  thereof.  A  clerical  error  which  does 
not  mislead,  or  an  error  in  an  immaterial  or  non-essential 
part  of  the  said  copy  so  filed,  shall  not  invalidate  the  said 
filing  or  destroy  the  effect  thereof.  51  V.  c.  19,  s.  7. 

5.  The  manufacturer,  bailor  or  vendor  shall  leave  a  copy  of  Copy  of 

the  receipt  note,  hire  receipt,  order  or  other  instrument  by  toCbePleft°with 
which  a  lien  on  the  chattel  is  retained,  or  which  provides  for  vendee. 
a  conditional  sale,  with  the  bailee  or  conditional  vendee  at  the 
time  of  the  execution  of  the  instrument,  or  within  twenty 
days  thereafter.     51  V.  c.  19,  s.  8. 

0.  —  (1)  Every  manufacturer,  bailor  or  vendor  shall,  in  answer  statement  of 
to  an  inquiry  made  by  any  proposed  purchaser  or  other  inter-  amount  due  to 

•  •  t/J--L  A          ^  Kp   DflVAU   OH 

ested  person,  within  five  days  furnish  full  information  respecting  request. 
the  amount  or  balance  due  or  unpaid  on  any  such  manufac- 
tured goods  or  chattels,  and  the  terms  of  paymertfc  of  such 
amount  or  balance,  and  in  case  of  his  refusal  or  neglect  to 
furnish  the  information  asked  for,  such  manufacturer,  bailor 
or  vendor  shall,  on  conviction  before  a  Stipendiary  or  Police 
Magistrate  or  two  Justices  of  the  Peace,  be  liable  to  a  fine  not 
exceeding  $50. 

(2)  Any  person  convicted  under  this  Act  shall  have  the 
right  to  appeal  against  such  conviction  to  the  Judge  of  the 
County  Court  without  a  jury.  51  V.  c.  19,  s.  2. 

1.  The  person  so  inquiring  shall,  if  such  inquiry  is  by  letter,  Address  to  be 
give  a  name  and  post  office  address  to  which  a  reply  may  be  Sn^equiSrfg 
sent,  and  it  shall  be  sufficient  if  the  information  aforesaid  be  statement. 
given  by  registered  letter  deposited  in  the  post  office  within 

the  said  five  days,  addressed  to  the  person  inquiring  at  his 
proper  post  office  address,  or  where  a  name  and  address  is 
given  as  aforesaid,  addressed  to  such  person  by  the  name  and 
at  the  post  office  so  given.  51  V.  c.  19,  s.  3. 


8.  In   case    any   manufacturer,    bailor   or   vendor   of    any  ^'JF1?  of 
chattels  in  respect  of  which  there  has  been  a  conditional  sale  c< 

or  promise  of  sale,  or  his  successor  in  interest  takes  possession 
thereof  for  breach  of  condition,  he  shall  retain  the  same  for 
twenty  days,  and  the  bailee  or  his  successor  in  interest  may 
redeem  the  same  within  such  period  on  payment  of  the  full 
amount  then  in  arrear,  together  with  interest  and  the  actual 
costs  and  expenses  of  taking  possession  which  have  been 
incurred.  51  V.  c.  19,  s.  4. 

9.  Where  the  goods  or  chattels  have  been  sold  or  bailed  Notice  of  sale. 
originally  for  a  greater  sum  than  $30,  and  the  same  have  been 
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taken  possession  of,  as  in  the  preceding  section  mentioned,  such 
goods  or  chattels  shall  not  be  sold  wjthont  five  days^jiotice  of 

the  intended  aalp  bfr1'1^  tm^",  on'vp.n  to  thft  ba.iW  or  hjfi  pTiftnpganv 

^J  ^^ 

in  interest.  The  notice  may  be  personally  served  or  may,  in 
the  absence  of  such  bailee  or  his  successor  in  interest,  be  left 
at  his  residence  or  last  known  place  of  abode  in  Ontario,  or 
may  be  sent  by  registered  letter,  deposited  in  the  post  office  at 
least  seven  days  before  the  time  when  the  said  five  days  will 
elapse,  addressed  to  the  bailee  or  his  successor  in  interest,  at 
his  last  known  post  office  address  in  Canada.  The  said  five 
days  or  seven  days  may  be  part  of  the  twenty  days  in  section 
8  mentioned.  51  V.  c.  19,  s.  5. 

Chattels  affix-       10. — (1)  Where  any  goods  or  chattels  subject  to  the  pro- 

ed  to  realty  to  visions  of  this  Act  are  affixed  to  any  realty  without  the  consent 

ject  tojiiien.      in  writing  of  the  owner  of  the  goods  or  chattels,  such  goods 

and  chattels  shall  notwithstanding  remain  so  subject,  but  the 

owner  of  such  realty,  or  any  purchaser,  or  any  mortgagee,  or 

other  incumbrancer  on  such  realty,  shall  have  the  right  as 

jt//f  against  the  manufacturer,  bailor  or  vendor  of  such  goods  or 

chattels,  *or  any  person  claiming  through  or  under  them,  to 

retain  the  said  goods  and  chattels  upon  payment  of  the  amount 

due  and  owing  thereon. 

(2)  The  provisions  of  this  section  are  to  be  deemed  retro- 
active and  shall  apply  to  past  as  well  as  to  future  transactions. 
60  V.  c.  3,  s.  3  ;  c.  14,  s.  80. 
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NOTES. 

Law  Before  the  Act.  There  was  formerly  no  restriction  upon  the  right  of  an 
owner  of  goods  to  reserve  the  property  in  goods  sold — the  passing  of  the  prop- 
erty being  in  every  case  a  matter  of  intention  which  could  be controlled  bythe 
contract  of  the  parties  ;  -b'orristal  v.  Mcl)onald  (1883)  9  iS.U.K.  12  ;  La  Balio/Ere 
de  Hochelaga  v.  Waterous  Engine  Works  Co.  (1897)  27  S.C,R.  406.  A  ven- 
dor of  goods  was  not  estopped,  by  painting  the  name  of  the  purchaser  upon  the 
chattel,  nor  by  giving  up  to  him,  on  receiving  a  renewal,  the  note  for  the 
purchase  money,  from  showing  that  the  property  had  not  passed  from  him  ; 
Walker  v.  Hyman  (1877)  1  A.  R.  345;  Mason  v.  Bickle  (1878)  2  A.  R.  291. 
The  discounting  of  the  promissory  notes  received  for  the  purchase  money  would 
not  amount  to  a  waiver  of  the  vendor's  right  of  property ;  Mason  v.  Bickle 
(1878)  2  A.  R.  291  ;  Hall  Manufacturing  Co.  v.  Hazlitt  (1885)  11  A.R.  749, 
754  ;  nor  would  the  recovery  of  a  judgment  thereon  ;  Arnold  v.  Playter  (1892) 
22  0.  R.  608.  See  Burke  v.  Heney  (1898)  33  N.  B.  Rep.  607.  The  construc- 
tion of  the  contract  is  for  the  Court,  and  the  mere  taking  of  a  note  for  the 
purpose  of  closing  the  account  will  not  be  proof  that  it  was  taken  in  payment  ; 
Nordheimer  v.  Robinson  (1878)  2  A.R.  305. 

Effect  of  the  Act.  ' '  The  whole  Act "  said  Osier  J.  A. ,  "is  very  loosely  drawn, 
and  will  probably  turn  out  to  be  a  very  ineffective  piece  of  legislation," 
Wettlaufer  v.  Scott  (1893)  20  A.  R.  652,  658.  The  bailment  covered  by  the 
Act  is  where  "  the  condition  of  the  bailment  is  such  that  the  possession  of  the 
chattel  passes  without  any  ownership  therein  being  acquired  by  the  bailee 
until  the  payment  of  the  purchase  or  consideration  money  or  some  stipulated 
part  thereof."  Tl^R  /\nt  Rvtpnfla  fvnly  tn  manufactured  goods  pr  chattels  except 
household  furniture. 

The  bailment  must  be  evidenced  by  writing.  The  writing,  is  not,  however, 
required  to  be  filed  unless Jt  is  a  receipt  note^hire  receipt,  ororder  for  chattels 
and  the  name  and  address  of  the  manufacturer,  bailee  or  vendor  are  at  the  time 
possession  is  given,  painted,  printed  stamped  or  engraved  on  the  chattel  or 
otherwise  plainly  attached  thereto.  If  the  name  is  subsequently  erased,  the 
rights  of  the  vendor  are  not  affected  ;  Wettlaufer  v.  Scott  (1893)  20  A.  R.  652. 
Failure  to  comply  with  the  provisions  of  the  Act  will  make  the  "  receipt  note, 
hire  receipt  or  order  for  chattels  "  invalid  as  against  subsequent  purchasers 
g/nd  mortgagees  in  good  faith  for  valuable  consideration^  As  between  the 
parties  and  Its  against  creditors  and  as  against  a  landlord  ;  Carroll  v.  Beard 
(1895)  27  O.R.  340,  tjie  baiTrnent  will  be  good  notwithstanding  the  Act,  though 
the  name  be  not  upon  the  goods  and  the  bailment  is  not  evidenced  By  writing 
or  registered.  A  simple  contract  of  hiring  is  not  within  the  Act ;  Esnouf  v. 
Gurney  (1896)  4  B.C.R.,  144. 

Under  the  English  Factors'  Act  (52  &  53  Viet.  c.  45)  ss.  2(1)  and  9,  a  per- 
son having  bought  or  agreed  to  buy  goods  who  obtains  with  the  consent  of  the 
seller  the  possession  thereof  can  confer  a  good  title  on  a  purchaser  having  no 
notice  of  the  lien  or  other  right  of  the  original  seller  ;  Lee  v.  Butler  (1893)  1 
Q.  B.  318.  Where  a  piano  was  delivered  upon  hire  at  a  monthly  rent  with 
power  to  the  bailee  to  terminate  the  hiring  by  delivering  up  the  piano  at  any 
time,  and  it  was  agreed  that  "  if  the  hirer  shall  punctually  pay  the  sum  of  £18, 
18s,  by  10s  6d,  at  the  date  of  signing  and  by  36  monthly  instalments  of  10s, 
6d,  in  advance,  the  said  instrument  shall  become  the  sole  and  absolute 
property  of  the  hirer  "  it  was  held  that  the  agreement  was  nothing  more  than 
a  contract  of  hiring  and  as  the  hirer  was  under  no  obligation  to  buy  there  was 
no  purchase  or  agreement  for  purchase  until  he  actually  exercised  the  option 
given  him,  and  he  could  not  therefore  give  a  good  title  :  Helby  v.  Matthews 
(1895) A.  C.  471. 

Appeal  from  Conviction.  Should  a  manufacturer,  bailee  or  vendor  be  con- 
victed under  s.  6,  his  appeal  would  not  be  to  the  General  Sessions  but  would 
be  governed  by  R.S.O.  c.  92. 

Taking  Possession.  Unless,  under  the  terms  of  the  bailment  the  proceeds  of  | 
any  sale  of  the  goods  by  the  bailor  after  retaking  possession  are  to  be  applied! 
pro  tanto  on  what  is  due,  and  the  purchaser  is  to  remain  liable  for  the 
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I  deficiency,  the  taking  possession  bv  the  bailor  is  an  plention  to  put  an  end  to 
I  the  contract  of  purchaser  afld  no  fTfTfiniftnry  is  Vr"~ir"rih1r  ..;  Sawyer  v.  PrJQgle 
'(T891)  18  A.  K.  218  ;  20  O.K.  Ill  ;  Arnold  v.  Playter  (1892)  2m  U.  608. 

Notice  of  Sale.  The  bailee  may  contract  himself  out  of  or  waive  the  benefit 
of  the  provisions  for  retention  of  possession  by  the  bailor  after  retaking  and 
notice  of  sale.  Quilibet  potest  remmciare  juri  pro  se  introducto  :  Markham  v. 
Stanford  (1863)  14  C.B.N.S.  376;  Graham  v.  Ingleby  (1847)  1  Ex.  651; 
Girvin  v.  Burke  (1889)  19  O.K.,  204. 

Chattels  affixed  to  realty.  Where  goods  and  chattels  were,  without  the  con- 
sent of  the  vendor  affixed  to  the  realty  by  a  lessee  who  forfeited  his  lease,  the 
landlord  was  held  not  to  be  entitled  to  retain  them,  the  goods  being  readily 
removeable  and  not  having  been  intended  to  become  part  of  the  realty  ;  Hall 
Manufacturing  Company  v.  Hazlitt  (1885)  11  A.  R.  749  ;  Poison  v.  Degeer  (1886) 
12  0.  R.  275. 

Where  the  owner  of  property  bought  a  gas  engine  under  a  hiring  contract 
and  annexed  it  to  the  realty  and  subsequently  mortgaged  the  realty,  the  vendor, 
notwithstanding,  the  provisions  of  the  bailment  was  held  not  to  be  entitled 
thereto  as  against  the  mortgagee  ;  Hnb.^orj  y  G/ffjinr^  /1QQ7}  1  Ch.,  182. 

Under  the  provisions  of  s.  10  manufactured  articles  '  '  subject  to  the  pro- 
visions of  the  act  "  are  notwithstanding  annexation  to  the  realty  to  remain 
subject  to  the  act  unless  affixed  with  the  consent  in  writing  of  the  owner 
thereof.  The  intention  of  the  section  appears  to  have  been  to  preserve  the 
rights  of  the  bailor  as  against  the  owner  or  mortgagee  of  the  realty!  It  seems 
rioubtlui  whether  the  language  is  sufficient  tor  mat  purpose]  The  act  does  not 
give  the  bailment  validity.  The  act  merely  declares  the  bailment  "  subject  " 
to  it,  to  be  voidable  by  certain  persons  upon  certain  formalities  not  being 
observed.  laterally  section  10  merely  declares  that  such  bailments  shall  still 
continuST5tf^)idable.  notwithstanding  annexation  to  the  realty.  * 

Assignment  of  Hire  Eeceipts.  Securities  by  way  of  hire  receipts  are  acces- 
sory to  the  debt  of  the  purchaser,  and  a  transfer  of  notes  taken  for  the  purchase 
money  is  in  equity  a  transfer  of  the  securities  ;  Central  Bank  v.  Garland  (1890) 
20  O.  R.  142  ;  18  A.  R.  438.  4  transfer  of  a  hiring  agreement  is  not  a  bill  of 
sale.;  Re  Isaacson,  Ex  Parte  Mason  (1895)  1  Q.  B.  333,  and  a  transfer  of  the 
goods  themselves  while  in  the  possession  of  the  bailee  would  seem  not  to  be 
within  the  Bills  of  Sale  Act  ;  May  v.  Security  Loan  and  Savings  Co.  (1880)  45 
U.C.R.  106. 
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CHAPTER  115. 


An  Act  respecting  Fraudulent  and  Voluntary 

Conveyances. 


HER  MAJESTY,  by  and  with  the  advice  and  consent  -of 
the  Legislative  Assembly  of  the  Province  of   Ontario, 
enacts  as  follows  : — 

VOLUNTARY   CONVEYANCES. 

1.  Notwithstanding  the  provisions  of  the  statute  passed  in  NO  volun- 
the    27th    year    of    the  reign  of    Her    late    Majesty    Queen tarv  c°nvey- 
Elizabeth,  and  chaptered  four,  no  conveyance,  grant,  charge,  cuted  in  good 
lease,  estate,  incumbrance,  limitation  of  use  or  uses  which  is  ex-  faith  and  duly 
ecuted  in  gopd  faith,  and  duly  registered  in  the  proper  registry  be  void  merely 
office  before  the  execution  of  the  conveyance  to,  and  before  the  f °.r  absence 
creation  of  any  binding  contract  fo:r_  the  conveyance  to  any  consideration, 
subsequent  purchaser  for  the  same  grantor  of  the  same  lands,         ^  /™£ *  o  / 
tenements  or  hereditaments,  or  any  part  or  parcel  thereof,  or 

any  rent,  profit  or  commodity  in  or  out  of  the  same,  shall  be  or  /  /  <^^ 
be  deemed  or  taken  to  be,  merely  by  reason  of  the  absence  of  a 
valuable  consideration,  void,  frustrate,  or  of  none  effect  as 
against  such  purchaser,  or  his  heirs,  executors,  administrators 
or  assigns,  or  any  persons  claiming  by,  from,  or  under  any  of 
them.  R.  S.  0.  1887,  c.  96,  s.  1. 

2.  Nothing  in  the  preceding  section  contained  shall  have  instruments 
the  effect  of  making  valid  any  instrument  which  is  for  any  otherwise  void 
reason  other  than  or  in  addition  to  the  absence  of  a  valuable  Under  preced1- 
consideration  void  under  the  said  statute  or  otherwise ;  nor  in£  section, 
shall  anything  in  the  preceding  section  contained  have  the 

effect  of  making  valid  any  instrument  as  against  a  purchaser 
who  had,  before  the  28th  day  of  February,  1868,  entered 
into  a  binding  contract  for,  or  received  his  conveyance  upon 
such  purchase.  R.  S.  O.  1887,  c.  96,  s.  2. 

FRAUDULENT   CONVEYANCES. 

3.  Whereas    by  the    first   and  second    clauses  of    the  Act  Recital  of  ss. 
passed  in  the  13th  year  of  the  reign  of  Her  late  Maiesty  Queen  ^,?  ande6°( 13 

YIV      i     ,1      -,    •  i.    j         £  n  Ehz.  c.  5,  that 

Elizabeth,  it  is  enacted  as  tollows : —  that  certain 

"  For  the  avoiding  and  abolishing  of  feigned,  covinous  and  judgment, 
"  fraudulent  feoffments,  gifts,  grants,  alienations,  conveyances,  ®^J£ to  ,be 

made  to  a 
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bonafide  pur-  "  bonds,  suits,  judgments  and  executions  more  commonly  used 
value*  "  and  practised  in  these  days  than  hath  been  seen  or  heard  of 

"  heretofore,  which  f  eoffments,  gifts,  grants,  alienations,  convey- 
"  ances,  bonds,  suits,  judgments  and  executions  have  been  and 
"  are  devised  or  contrived  of  malice,  fraud,  covin,  collusion  or 
"  guile,  to  the  end,  purpose  and  intent  to  delay,  hinder  and 
"  defraud  creditors  and  others  of  their  just  and  lawful  actions, 
"  suits,  debts,  accounts,  damages,  penalties,  forfeitures,  heriots, 
"  mortuaries  and  reliefs,  not  only  to  the  let  or  hindrance  of  the 
"  due  course  and  execution  of  law  and  justice,  but  also  to  the 
"  overthrow  of  all  true  and  plain  dealing,  bargain  and  chevi- 
"  sance  between  man  and  man,  without  the  which  no  common- 
"  wealth  or  civil  society  can  be  maintained  or  continued ;  all 
"  and  every  f eoffment,  gift,  grant,  alienation,  bargain  and  con- 
"  veyance  of  lands,  tenements,  hereditaments,  goods  and  chat- 
"  tels,  or  of  any  of  them,  or  of  any  lease,  rent,  common  or  other 
"  profit  or  charge  out  of  the  same  lands,  tenements,  heredita- 
"  ments,  goods  and  chattels,  or  any  of  them,  by  writing  or  other- 
11  wise,  and  all  and  every  bond,  writ,  judgment  and  execution, 
"  at  any  time  had  or  made  since  the  beginning  of  the  Queen's 
"  Majesty's  reign,  that  now  is  or  at  any  time  hereafter  to  be 
"  had  or  made  to  or  for  any  intent  or  purpose  before  declared 
"  or  expressed,  shall  be  from  thenceforth  deemed  and  taken 
"  only  as  against  that  person  or  persons,  his  or  their  heirs,  suc- 
"  cessors,  executors,  administrators  and  assigns,  and  every  of 
"  them,  whose  actions,  suits,  debts,  accounts,  damages,  penalties, 
"  forfeitures,  heriots,  mortuaries  and  reliefs,  by  such  guileful, 
"  covinous  and  fraudulent  devices  and  practices  as  is  aforesaid, 
"  a.rft  or  shall  or  might  bp.  in  any  ways  disturbed,  hindered,  de- 
"  layed  or  defrauded Ao  be_clearly  and  utterly  void,  frustrate 
"  and  of  none  effect,  any  pretence,  colour,  feigned  consideration 
"  expressing  of  use  or  any  other  master  or  thing  to  the  contrary 
"  notwithstanding." 

And  whereas  it  is  also  by  the  sixth  clause  of  the  said  Act 
provided  and  enacted  as  follows  : 

"  This  Act  or  anything  herein  contained  shall  not  extend  to 
"  any  estate  or  interest  in  lands,  tenements,  hereditaments, 
"  leases,  rents,  commons,  profits,  goods  or  chattels  had,  made, 
"  conveyed  or  assured,  or  hereafter  to  be  had,  made,  conveyed 
"  or  assured,  which  estate  or  interest  is  or  shall  be  upon  good 
"  consideration  and  bona  fide  lawfully  conveyed  or  assured  to 
"  any  person  or  persons,  or  bodies  politic  or  corporate,  not  hav- 
"  ing  at  the  time  of  such  conveyance  or  assurance  to  them  made 
"  any  manner  of  notice  or  knowledge  of  such  covin,  fraud  or 
"  collusion  as  is  aforesaid,  anything  before  mentioned  to  the 
"  contrary  thereof  notwithstanding." 

And  whereas  there  are  doubts  as  to  the  true  construction  of 
the  said  Act,  and  it  is  expedient  to  declare  the  true  construc- 
tion of  the  same  ; 
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Therefore  it  is  further  enacted  as  follows  :  — 

1.  The  first  and  second  clauses  of  the  said  Act  apply  to  all  When 

•  1       Wl 

instruments  executed  to  the  end,  purpose  and  intent  in  the  said  consideration 
clauses  set  forth,  notwithstanding  that  the  jjame  may  be  ex-  and  intent  to 
ecuted  upon  a  valuable  caosideration,  and  with  the  intention,  as 
between  the  parties  to  tnVsame^  of  actually  transferring  to  and 
ijpr  the  benefit  of  the  transferee  the  interest  expressed  to  be 

the  same  is  protected  under  the 


sixth  clause  of  the  said  Act  by  reason  of  bona  fides  and  want 
of  notice  or  knowledge  on  the  part  of  the  purchaser. 

2.  This  section  shall  not  apply  to  any  instrument  executed  instruments 
before  the  second  day  of  March,  1872.  R.  S.  O.  1887,  c.  96,  not  affected. 
s.  3. 
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NOTES. 

Voluntary  Conveyance.  A  conveyance  though  registered  is  void  as  against 
a  subsequent  mortgage  given  to  a  creditor  if  the  conveyance  was  not  executed 
in  good  faith,  but  to  protect  the  property  in  case  the  grantor  should  be  un- 
successful in  his  affairs.  Richardson  v.  Armitage  (1871)  18  Or.  512. 

Object  of  s.  3.  This  section,  though  thought  at  the  time  it  was  passed 
to  be  an  absolute  necessity  for  the  purpose  of  preventing  the  Statute  13  Eliz. , 
c.  5,  from  being  ineffective  does  not  appear  to  have  formed  the  basis  of  any  de- 
cided case  since  that  time.  Two  cases  gave  rise  to  the  passing  of  the  Act.  In 
Smith  v.  Morton  (1868)  27  U.  C.  R.  195,  and  in  appeal,  Smith  v.  Moffatt 
(1869)  28  U.  C.  R.  486,  a  debtor  had  in  1857  disposed  of  a  contingent  interest 
which  he  had  in  real  estate  which  he  had  previously  validly  settled  on  his  wife 
and  children  to  his  father-in-law  for  £50,  which  was  a  fair  price.  The  debtor 
never  considered  these  lands  liable  to  his  creditors.  In  his  evidence  he  said  : 
"There  were  many  failures  in  1857,  and  I  said  as  times  were  getting  hard  I 
might  as  well  secure  the  property  for  the  family.  No  doubt  I  told  Smith  (the 
father-in-law)  why  I  wished  he  should  get  a  deed  of  the  property. "  Subse- 
quently the  contingent  estate  became  an  absolute  one,  and  the  conveyance  to 
the  father-in-law  was  attacked.  Morrison,  J. ,  told  the  jury  the  question  for 
their  consideration  was  whether  the  deed  was  a  bona  fide  transaction,  a  deed 
made  for  valuable  consideration  or  whether  it  was  fraudulently  made,  a  mere 
contrivance  for  the  purpose  of  delaying  or  defrauding  creditors,  and  if  the 
latter,  to  find  it  invalid.  The  jury  having  found  a  verdict  in  favor  of  the 
deed,  the  direction  was  held  by  the  Court  of  Queen's  Bench  and  the  Court  of 
Error  and  Appeal  to  be  right. 

In  Dalglish  v.  McCarthy  (1872)  19  Gr.  578,  it  was  found  that  a  sale  made 
by  a  debtor  was  made  with  intent  to  defeat  creditors,  but  that  the  sale  was 
bona  fide  and  intended  to  pass  the  property  and  that  full  consideration  actually 
passed  and  that  it  was  really  a  sale,  though  made  with  intent  to  defeat  credi- 
tors. The  full  Court  of  Chancery  reluctantly  and  contrary  to  their  own  per- 
sonal opinions  held  that  under  the  English  Authorities  the  deed  was  valid. 
Blake  V.C.  said  :  "As  in  the  present  case  it  has  been  established  there  was 
an  actual  sale,  and  a  conveyance  executed  for  the  purpose  of  passing  the  pro- 
perty and  not  as  a  mere  cloak  for  the  purpose  of  retaining  a  benefit  for  the 
grantor,  I  must  hold  that  the  transaction  is  not  within  the  Statute  under 
which  it  is  sought  to  be  impeached,  though  the  parties  to  it  may  have  been 
aware  of  the  claim  of  the  plaintiff  and  desired  to  prevent  his  execution  attach- 
ing upon  the  premises." 

The  chief  English  authority  which  caused  the  rule  to  be  thus  laid  down  was 
Wood  v.  Dixie  (1845)  7  Q.B.  892,  where  a  conveyance  was  made  in  considera- 
tion of  money  lent  but  to  defeat  a  particular  expected  execution,  the  convey- 
ance was  held  to  be  good.  Lord  Denman,  C.  J.,  said  :  "  The  jury  were  given 
to  understand  that  although  the  conveyance  was  made  bona  fide,  and  with  a 
full  intention  that  the  property  should  be  parted  with,  it  would  yet  be  fraudu- 
lent if  made  with  intent  to  defeat  the  execution.  Such  a  motive  does  not  de- 
feat the  assignment.  We  are  clearly  safe  in  going  so  far  as  to  say  that  a  mere 
intent  to  defeat  a  particular  creditor  does  not  constitute  a  fraud."  In  Dalg- 
lish v.  McCarthy,  a  statement  of  the  law  from  Addison  on  Contracts,  6th  Ed. 
pp.  150,  151,  was  quoted  "  what  is  meant  by  a  bill  of  sale  being  fraudulent  is 
that  the  parties  never  intended  it  to  have  operation  as  a  real  instrument  ac- 
cording to  its  apparent  character  and  effect." 

Effect  of  the  Act.  Strong,  V.  C.  said  (19  Gr.  p.  582):  "I  cannot  forbear 
from  adding  that  the  true  construction  of  the  Statute,  13  Elizabeth,  chapter  5, 
has  always  appeared  to  me  to  be  that  which  Lord  Mansfield  attributed  to  it  in 
the  case  of  Worseley  v.  Demattos  (1758),  Burr.  467,  where  he  says  :  "  If  a  man 
knowing  that  a  creditor  has  obtained  judgment  against  his  debtor  buys  the 
debtor's  goods  for  a  full  price  to  enable  him  to  defeat  the  creditor's  execu- 
tion it  is  fraudulent,"  and  referring  to  the  declaratory  act,  the  subject  of  this 
note,  he  said  :  "  This  effect  being  now  ascribed  to  the  act  by  the  Declaratory 
Statute,  35  Victoria,  chapter  11,  which  has  brought  the  law  back  to  the  state 
in  which  it  was  in  the  time  of  Lord  Mansfield,  such  questions  as  the  present 
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will  seldom  arise  in  future,"  and  Blake  V.  C. ,  said  that  the  Declaratory  Act  i 
"  lays  down  that  which  should  always  have  been  declared  to  be  the  true  con-  f 
structioii  of  the  act,  and  which  in  the  future  will  prevent  much  of  the  dis-  j 
honesty  that  might  otherwise  be  practised  upon  creditors." 

The  Statute  of  Elizabeth  has  not  been  amended  in  England.  It  is  neverthe- 
less laid  down  there  that  a  fraudulent  intention  to  which  the  purchaser  was  a 
party  will  override  all  enquiry  into  the :  consideTatign  ;  BotiT  v.  Smitn  (l»56) 
21  Beav.  511  ;  Acraman  v.  (Jorbett(lHb'l)  1  J.  &  Hem.  410  ;  Ex  parte  Chaplin 
(1884)  26  Ch.  D.,  319,  and  no  amendment  has  been  made  in  Nova  Scotia,  yet 
it  has  been  held  that  a  conveyance  by  a  debtor  to  a  creditor  on  an  understand- 
ing that  he  would  pay  certain  debts  due  from  the  assignor  to  other  persons 
amounting  in  the  aggregate  to  the  amount  by  which  the  purchase  money 
exceeded  his  debt  was  void,  the  other  creditors  not  being  parties  to  the  deed, 
and  no  trust  being  declared  for  them.  If  the  purchaser  paid,  good  and  well, 
if  not  the  debtor  was  entitled  to  recover  from  them.  That  was  a  personal 
benefit  for  himself,  a  secret  advantage  for  himself,  the  effect  being  to  make  the 
instrument  void.  McDonald  v.  Cummings  (1895)  24  S.  C.  R.  321,  327. 

The  effect  of  the  Statute  was  not  discussed  in  Hickerson  v.  Parringtori 
(1891)  18  A.R.  635,  or  Campbell  v.  Roche  (1891)  18  A.R.  646,  s.c.  siib-nom. 
Mader  v.  McKinnon  (1893)  21  S.  C.  R.  645,  in  which  it  was  pointed  out  that 
though  a  deed  made  for  valuable  consideration  may  be  affected  by  malajides 
those  who  undertake  to  impeach  such  a  transaction  on  that  ground  have  a  task 
of  great  difficulty  to  discharge. 

The  cases  illustrating  what  is  mala  fides  will  be  found  in  May  on  Fraudulent 
Conveyances,  2nd  Ed.  pp.  78  et  seq.  See  also  notes  to  R.  S.  0.  c.  147. 
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CHAPTER     129. 

An  Act  respecting  Trustees  and  Executors  and  the 
Administration  of  Estates. 

As  amended  by  62  V.  c.  15. 


SHORT  TITLE,  s.  1. 

INTERPRETATION,  s.  2,  27. 

RIGHTS  AND  LIABILITIES  OF  TRUSTEES  : 

Indemnity  and  reimbursement 
clause,  s.  3. 

Appointment  of  new  trustees,  s.  4. 

Vesting  of  trust  property  in  new 
or  continuing  trustees,  s.  5. 

Trustees  buying  and  selling,  s.  6. 

Fee  simple  of  bare  trustees  to  vest 
in  their  personal  representa- 
tives, s.  7. 

Conveyances  by  married  women 
as  bare  trustees,  s.  8. 

Receipts  of  trustees  to  be  effectual 
discharges,  s.  9. 

Absence  of  trustee — payment  into 

court,  s.  9  (a). 

RIGHTS    AND    LIABILITIES    OF    EXE- 
CUTORS : 

Actions  by  and  against  in  respect 
of  torts,  ss.  10-12. 

Distress  by,  ss.  13,  14. 

Liability  of  the  executors  of  a 
joint  contractor,  s.  15. 

Devisee  in  trust  or  executors  em- 
powered to  raise  money  by  sale 
or  mortgage,  to  satisfy  charges, 
ss.  16-20. 

Exercise  of  powers  of  sale  by  ex- 
ecutors, etc.,  when  the  will  names 
no  one  to  exercise,  ss.  21-26. 


Appointment  of  agents,  s.  28. 

Grounds  upon  which  sales  not 
impeachable,  s.  29. 

Breach  of  trust  at  request  of  ben  • 
eficiary.  s.  30. 

Power  to  insure,  s.  31. 

Relief    fur    technical    breach,     s. 

?1  (a). 
WHEN    STATUTES    OF    LIMITATIONS 

TO  APPLY,  s.  32. 
ADMINISTRATION  OF  ESTATES  : 

Executors  empowered  to  pay 
debts,  compromise,  submit  to 
arbitration,  etc.,  s.  33. 

Debts  payable  pari  passu  when 
deficiency  of  assets,  s.  34. 

Limitation  of  actions  for  claims  re- 
jected by  executors,  s.  35. 

Distribution  of  residuary  persona 
estate  after  executor  has  satis 
fied  claims  in  respect  of  rents, 
covenants,  etc. ,  and  set  apart  a 
fund  to  meet  ascertained  future 
claims,  ss.  36,  37. 

Distribution  of  assets  after  notices 
given  to  creditors,  s.  38. 

Application  to  Court  for  advice, 

s.  39. 

ALLOWANCES  TO  TRUSTEES  AND  EXE- 
CUTORS, ss.  40-44. 


HER  MAJESTY,  by  and  with  the  advice  and  consent  of 
the  Legislative  Assembly  of  the  Province  of  Ontario, 
enacts  as  follows  : — 

1.  This  Act  may  be  cited  as  "  The  Trustee  Act" 

%.  In  the  construction  of  this  Act  the  words  "  Will,"  "  Real 
Estate,"  and  "  Personal  Estate,"  shall  have  the  meaning 
assigned  to  them '  respectively  by  section  9,  of  The  Wills  Act 
of  Ontario.  R  S.  0.  1887,  c.  110,  s.  1. 

EIGHTS   AND   LIABILITIES   OF   TRUSTEES. 

3.  Every  deed,  will,  or  other  document  creating  a  trust,  either 
expressly  or  by  implication,  shall,  without  prejudice  to  j^ie 

[372] 
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clauses  actually  contained  therein,  be  deemed  to  contain  a  clause  for  the  indem 

in  the  words  or  to  the  effect  following,  that  is  to  say  :—  "  That  Semen^oT" 

the  trustees  or  trustee,  for  the  time  being,  of  the  said  deed,  the  trustees. 

will  or  other  instrument/  shall  be  respectively  chargeable  only  *mP; 

lor  such  moneys,  stocks,  funds  and  securities  as  they  shall  re-  s.  31.' 

spectively  actually  receive,  notwithstanding  their  ^respectively  Ijj^      //till 

signing  any  receipt  for  the  sake  of  conformity,  "'and  shall  be  Ih^^  J     "  r  ' 

answerable  and  accountable  only  for  their  own  acts,  receipts,        "f/iiV* 

neglects  or  defaults,  and  not  for  those  of  each  other,  nor  for       «r-j     * 

any  banker,  broker,  or  other  person  with   whom  any  trust          h 

moneys  or  securities  may  be  deposited  ;  nor  for  the  insufficiency 

or  deficiency  of  any  stocks,  funds,  or  securities,  nor  for  any 

other  loss,  unless  the  same  shall  happen  through  foftjr  AT^ri 

wilful  default,  rftgpfiftt.jvp.1y  ;•'"  and  also  that  it  shall  be  lawful  for 

the  trustees  or  trustee  for  the  time  being,  of  the  said  deed,  will 

or  other  instrument,  to  reimburse  themselves  or  himself,  or  pay 

or  discharge  out  of  the  trust  premises  all  expenses  incurred  in 

or  about  the  execution  of  the  trusts  or  powers  of  the  said  deed, 

will  or  other  instrument."     R.  S.  O.  1887,  c.  110,  s.  2. 

4.  —  (1)   Where   a  Jrustee,    either   original  or   substituted  Appointment 
and   whether   appointed   by   the   High    Court   or  otherwise,  ?L^eWT^f 

t    i  •  Vi        •  1        ft  •        i  n      r»  r»  i  tees.       AIIlp. 

dies,  or  desires  to  bp  'discharged  from,  or  refuses,  or  becomes  Act  23-24  V. 
unfit  or  incapable,  to  act  in  the  trusts  or  powers  in  him  reposed,  c-  145'  St  27i 
before  the  same  have  been  fully  discharged  and  performed,  it 
lawfiiMfor  the  person  or  persons  nominated  for  that 


purpose  by  the  deed,  will  or  other  instrument  creating  the 
trust  (if  any),  6r'if  there  be  no  such  person,  or  no  such  person 
able  and  willing  to  act,  then  for  the  surviving  or  continuing 
trustees  or  trustee  for  the  time  being,  to^the  acting  executors 
or  executor  or  administrators  or  administrator  of  the  last  sur- 
viving and  continuing  trustee,  SrTfor  the  last  retiring  trustee, 
bv  writing,  to  appoint  any  other  ^person  QV  ppranns  fr>  hp  a  trus- 
tee or  trustees,  in  place  of  the  trustee  or  trustees  dying,  or  de- 
siring to  be  discharged,  or  refusing,  or  becoming  unfit,  or 
incapable  to  act  as  aforesaid  ;  and  so  often  as  any  new  trustee 
or  trustees  is  or  are  so  appointed  as  aforesaid,  all  the  trust 
property  (if  any),  which  for  the  time  being  is  vested  in  the 
surviving  or  continuing  trustees  or  trustee,  or  in  the  heirs,  ex- 
ecutors or  administrators  of  any  trustees  or  trustee,  shall,  with 
all  convenient  speed  be  conveyed,  assigned  and  transferred,  so 
that  the  same  may  be  legally  and  effectually  vested  in  such  new 
trustee  or  trustees,  either  solely  or  jointly  with  the  surviving  or 
continuing  trustees,  or  a  surviving  or  continuing  trustee,  as  the 
case  may  require  ;  and  every  new  trustee  to  be  appointed  as 
aforesaid,  as  well  before  as  after  such  conveyance,  assignment 
or  transfer  as  aforesaid,  and  also  every  trustee  appointed  by 
the  High  Court,  either  before  or  after  the  passing  of  this  Act, 
shall  have  the  same  powers,  authorities  and  discretions,  and 
and  shall  in  all  respects  act  as  if  he  had  originally  been  nomi- 
nated a  trustee  by  the  deed,  will,  or  other  instrument  creating 
the  trust. 


374 


Chap.  129. 


TRUSTEES  AND  EXECUTORS. 


Sec.  4  (2). 


(2)  The  power  of  appointing  new  trustees  hereinbefore  con- 
tained, may  be  exercised  in  cases  where  a  trustee,  nominated  in 
a  will,  has  died  in  the  lifetime  of  the  testator.  R.  S.  0.  1887, 
c.  110,s.3. 


Vesting  of 
trust  property 
in  new  or 
continuing 
fc trustees 
without  con- 
veyance. 

Imp.  Act  44 
41,  s.  34. 


5.— (1)  Where  an  instrument  by  which  a  new  trustee  is 
appointed  to  perform  any  trust  contains  a  declaration  by  the 
ap pointer  to  the  effect  that  any  estate  or  interest  in  any  land 
subject  to  the  trust,  or  in  any  chattel  so  subject,  or  the  right 
to  recover  and  receive  any  debt  or  other  thing  in  action  so 
subject,  shall  vest  in  the  persons  who  by  virtue  of  such  instru- 
ment become  and  are  the  trustees  for  performing  the  trust,  that 
declaration  shall,  without  any  conveyance  or  assignment, 
operate  to  vest  in  those  persons,  as  joint  tenants,  and  for  the 
purposes  of  the  trust,  that  estate,  interest  or  right. 

(2)  Where  an  instrument  by  which  a  retiring  trustee  is  dis- 
charged under  this  Act  contains  such  a  declaration  as  is  in  this 
section  mentioned  by  the  retiring  and  continuing  trustees,  and 
by  the  other  person,  if  any,  empowered  to  appoint  trustees,  that 
declaration  shall,  without  any  conveyance  or  assignment,  oper- 
ate to  vest  in  the  continuing  trustees  alone,   as  joint  tenants, 
and  for  the  purposes  of  the  trust,  the  estate,  interest,  or  right 
to  which  the  declaration  relates. 

(3)  This    section    does   not    extend    to    any    share,    stock, 
annuity,  or  property  only  transferable  in  books  kept  by  a 
company  or  other  body,  or  in  manner  prescribed  by  or  under  an 
Act  of  Parliament  or  of  this  Legislature. 

(4)  For  purposes  of  registration  of  an  instrument  in  any 
registry,  the  person  or  persons  making  the  declaration  shall  be 
deemed  the  conveying  party  or  parties,  and  the  conveyance 
shall  be  deemed  to  be  made  by  him  or  them  under  a  power 
conferred  by  this  Act. 

(5)  This  section  applies  only  to  instruments  executed  after 
the  1st  day  of  July,  1886.     R.  S.  0.  1887,  c.  110,  s.  4. 


>^# 


Trustees  buy-       (}.  Trustees  who  are  vendors  or  purchasers  may  sell  or  buy 
ng'  without  excluding  the  application  of  section  2  of  The   Ven- 
and  purchasers  Act.     R.  S.  0.  1887,  c.  110,  s.  5. 


Fee  simple  7\  Upon  the  death  of  a  bare  trustee  of  any  corporeal  or  in- 
trustees°to  &  &  corporeal  hereditament  of  which  such  trustee  was  seised  in  fee 
vest  in  their  simple,  such  hereditaments  shall  vest  in  |,V^  -J^g^]  phonal  rfi- 
seentatfversepre"  Prese4ativeJrom  time  to  time,  of  such  trustee.  R.  S.  0.  1887, 
c.  110,s.6. 


Conveyances        8.  Where  any  freehold  hereditament  is  vested  in  a  married 

V  •  I  •/ 

woman^as        woman  as  a  bare  trustee,  she  may  convey  or  surrender  the 
bare  trustee.  ('  same  as  if  she  were  a,  feme  sole,  and  without  her  husband  join- 
ing in  the  conveyance.     R.  S.  0.  1887,  c.  110,  s.  7. 
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9.  The  bo na  fide  payment,  of  a.ny  money  to  and  the  receipt  Receipts  of 
thereof  by  any  person  to  whom  the  same  is  payable  upon  any  effec^ai  dis^ 
express  or  implied  trust,  or  for  any  limited  purpose,  and  such  charges. 
payment  to  and  receipt  by  the  survivors  or  survivor  of  two  or 
more  mortgagees  or  holders  or  the  executors  or  administrators 
of  such   survivor    or   their   or   his    assigns,  shall   effectually 
discharge   the   person   paying   the  same   from   seeing  to  the 
application  or  being  answerable  for  the  misapplication  thereof, 
unless  the  contrary  ia  expressly  declared   by  the  instrument 

mating  fhft  fmsf.  nr  ^nrit.y        R.   S.  (  )    1SX1?.  P     I  10.  a.  S       |  >>W, 

also  Gap.  121,  sec.  14-] 

9a. —  (1)  Any  person  with   whom  trust  moneys  have  been/f>ayment  into- 


:ourt  by  per- 
ion  holding 
;rusb  moneys 
;or  trustee. 


deposited  or  to  whose  hands  trust  moneys  have  come,  may  in 
case  the  trustee  has  been  absent  from  the  Province  for  a  period 
of  a  year  and  is  not  likely  to  return  at  an  early  date  or  in  the 
event  of  the  trustee's  death,  pay  the  same  into  the  High  Court 
under  and  in  conformity  with  the  provisions  of  law  for  the 
relief  of  trustees. 

(2)  This  section  shall  extend  to  a  case  where  there  are  more 
trustees  than  one  and  the  trustee  or  trustees  in  the  Province 
cannot  give  an  acquittance  of  the  money.  62  V.  c.  15,  s.  3. 

RIGHTS  AND  LIABILITIES  OF  EXECUTORS,  ETC. 

10.  The  executors  or  administrators  of  any  deceased  person  Actions  by 
may  maintain  an  action  for  all  torts  or  injuries  to  the  person  ^ecutprs  and 

J     .,  ,  ,  f.,111  ,  •  *  administrators 

or  to  the  real  or  personal  estate  ot  the  deceased,  except  in  p.a.sp.s  for  torts. 
of  libel  and  slander,  in  the  same  manner,  and  with  the  same 
rights  and  remedies  as  the  deceased  would,  if  living,  have  been 
entitled  to  do ;   and  the  damages  when  rppnvftrftH  shall  form 
part  of  the  personal  estate  of  the  dp.p.ea.sed  :  but   such   action  y 
shall  be  brought,  withinone  year  after  his  decease.      R.  S.  O.fl 
1587,  c.  110,  s.  9. 

1 1 .  In   case   any  deceased    person   committed  a  wrong  to  Actions 
another  in  respect  of  his  person,  or  of  his  real  or  personal  pro-  J^g^f 
perty,  the  person  so  wronged  may  maintain  an  action  against  the  ministrators 
executors  or  administrators  of  the  person  who  committed  the  for  torts-  ^ 

Wrong.       Thg  action,   film1]   V>o- "hrnng^t.  n.f  latest,  within   r>]-)P  y^fl.r     ^Tjp) 

after  the   decease.     This   section  shall  not  apply  fo  libel  ^or 
slander.     R.  S.  0.  1887.  c.  110,  s.  10. 


In  estimating  the  damages  in  any  action  under  either  Damages  in 
of  the  next  preceding  two  sections,  the  benefit,  gain,  profit  or  f^ 
advantage  which,  in  consequence  of  or  resulting  from  the  wrong  sections. 
committed,  may  have  accrued  to  the  estate  of  the  person  who 
committed  the  wrong,  shall  be  taken  into  consideration,  and 
shall  form  part,  or  may  constitute  the  whole,  of  the  damages  to 
be  recovered,  and  whether  or  not  any  property,  or  the  proceeds 
or  value  of  property,  belonging  to   the  person  bringing  the 
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action  or  to  his  estate,  has  or  have  been  appropriated  by  or 
added  to  the  estate  or  moneys  of  the  person  who  committed 
the  wrong.  R.  S.  O.  1887,  c.  110,  s  11. 

Executors  or  13.  The  executors  or  administrators  of  any  lessor  or  land- 
administrators  iOrd  may  distrain  upon  the  lands  demised  for  any  term  or  at 
diB*rain°foriay  wiM>  f°r  the  arrears  of  rent  due  to  such  lessor  or  landlord 
arrears.  in  his  lifetime,  in  like  manner  as  such  lessor  or  landlord  might 

have  done  if  living.     R.  S.  O.  18&7,  c.  110,  s.  12. 

Such  arrears         14.  Such    arrears    may    be  distrained    for    at   any  time 
of  rent  may  be  within  six  months  after  the  determination  of  the  term  or  lease, 
wfthfn  six        and  during  the  continuance  of  the  possession  of  the  tenant 
months  after    from  whom  the  arrears  became  due;  and  the  powers  and  pro- 
of the  lease,     visions  contained  in  the  several  statutes  relating  to  distresses 
for  rent  shall  be  applicable  to  the  distresses  so  made  as  afore- 
said.    R.  S.  0  1887,  c.  110,  s.  13. 

Representa-  15.  In  case  any  one  or  more  joint  contractors,  obligors  or 
tivesof  de-  partners  die,  the  person  interested  in  the  contract,  obligation 

cc£ts£Ci  loiriu 

contractors      or  promise  entered  into  by  such  joint  contractors,  obligors  or 

liable  although  partners,  may  proceed  by  action  against  the  representatives  of 

contoactorfTbe  the  deceased  contractor,  obligor  or  partner,  in  the  same  manner 

living.  as  if  the  contract,  obligation  or  promise,   hn.j   hp^n  joint,  ^d 

yGVGrfl.^  and  this,  notwithstanding  there  may  be  another  person 

L,  b  &  liable  under  such  contract,  obligation  or  promise  still  living, 

and  an  action  pending  against  such  person  ;  but  the  property 

and  effects  of  stockholders  in  chartered  banks  or  the  members 

of  other  incorporated  companies,  shall  not  be  liable  to  a  greater 

extent  than  they  would  have  been  if  this  section  had  not  been 

passed.     R.  S.  O.  1887,  c.  110,  s.  15. 

[As  to  discharges  of  mortgages  by  executors,  etc.,  see  Tke  Act 
respecting  Mortgages  of  Real  Estate,  Gap.  121,  sees.  11, 12  and 
13.} 


Devisee  in  16-  Where,  by  any   will   coming  into  operation  after  the 

trust  may  eighteenth  day  of  September,  1865,  or  after  the  passing  of  this 
saie^m^-137  Act,  a  testator  charges  his  real  estate,  or  any  specific  portion 
gage  to  satisfy  thereof,  with  the  payment  of  his  debts  or  with  the  payment  of 
withstanding  anv  le§acv  or  otner  specific  sum  of  money,  and  devises  the 
want  of  ex-  estate  so  charged  to  any  trustee  or  trustees  for  the  whole  of  his 
th?w8?Wlmm  estate  or  interest  therein,  and  does  not  make  any  express  pro- 
Act  '22-23  v.  vision  for  the  raising  of  such  debt,  legacy  or  sum  of  money  out 
c.  35,  s.  14.  of  sucn  estate,  the  said  devisee  or  devisees  in  trust,  notwith- 
standing any  trusts  actually  declared  by  the  testator,  may  raise 
such  debt,  legacy  or  money  as  aforesaid  by(da.  sale  and  absolute 
disposition,  by  public  auction  or  private  contract,  of  the  said 
real  estate  or  any  part  thereof,  or  by  a  mortgage  of  the  same, 
or  partly  in  one  mode  and  partly  in  the  other,  and  any  deed 
or  deeds  of  mortgage  so  executed  may  reserve  such  rate  of 
interest  and  fix  such  period  or  periods  of  repayment  as  the  per- 
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son  or  persons  executing  the  same  think  proper.  R.  S.  O.  1887, 
c.  110,  s.  18. 

1  1.  The  powers  conferred  by  the  next   preceding  section  Power  given 
shall   extend  to  all  and  every  the  person  or  persons  in  whom  by  lasj  section 

xi  ,          j       .       ,  .      «        ,1       ,!  f7        ,     f  ,     nri  .  ,  .       extended  to 

the  estate  devised  is  for  the  time  being  vested  by  survivorship,  survivors, 
descent  or  devise,  or  to  any  person  or  persons  appointed  under  devisees,  etc. 
any  power  in  the  will  or  by  the  High  Court  to  succeed  to  the  23  V.  c.  35, 
trusteeship  vested  in  such  devisee  or  devisees  in  trust  as  afore-  s  15- 
said.     R  S.  O.  1887,  c.  110,  s.  19. 

18.  If  a  testator  who  creates  such  a  charge  as  is  described  Executor  to 
in   section   16    does   not  devise    the   real     estate    charged  as  JSsin|0money 
aforesaid  in  such  terms  as  that  his  whole  estate  and  interest  where  there  is 
therein  become  vested  in  any  trustee  or  trustees,  the  execu-  ^vi^^im* 
tor  or    executors  for  the  time  being   named  in  the  will   (if  Act,  22-23  v." 
any)    shall   have   the   same    or    the    like    power  of    raising  c-  35»  s-  16- 
the    said   moneys  as  is  hereinbefore  conferred   upon  the   de- 
visee or  devisees  in  trust  of  the  said  real  estate  ;    and    such  t&^f/i  - 
powers  shall  from  time  to  time  devolve  to  and  become  vested 
in  the  person  or  persons  (if  any)  in  whom  the  executorship  is 
for  the  time  being  vested  ;  but  any  sale  or  mortgage  under  this  e 

Act  shall  operate  only  on  the  estate  and  interest  of  the  testa- 
tor.    R.  S.  O.  1887,  c.  110,  s.  20. 


Purchasers  or  mortgagees  sha.11  not,  bft  hnnnd  f.n  inqnirft  Purchasers, 
whether  the  powers,  pfmfpT-vprl  Ky  fko  pr-o^^ing  thTA  fif^t'1*01!'*  n^  to^n^ires?^ 
this  Act,  or  any  of   themr  have  been  fjnly   a.nrl  porrft^ly    exp.r-  to  exercise  of 
cised  nv  the  person  or  persons  n.cf  ing  in  virt,np.  t.WftpJ     R.  S.  0.  *f  weS  J^'* 

TV)  111*9  I    I  A  O-i  ACt,  //-/O    V  . 

1887,  C.  110,  S.  21.  c.  35,  s.  17. 

20.  The  provisions  contained  in  the  preceding  four  sections  Sections  16  to 
shall  not  in  any  way  prejudice  or  affect  any  sale  or  mortgage  1jln<?t  tot  . 
already  made  or  hereafter  to  be  made  under  or  in  pursuance  sales  nor  to 
of   any  will   coming   into  operation    before   the    18th  day  ofextendto 
September,  1865  ;  but  the  validity  of  any  such  sale  or  mort-  or  jn  tail. 
i?age  shall  be  ascertained  and  determined  in  all   respects  as  if  ImP-  Act, 
the  said  sections  had  not  been  enacted  ;  and  the  said  several  sec-  8>  i8> 
tions  shall  not  extend  to  a  devise  to  any  person  or  persons  in  fee 
or  in  tail,  or  for  the  testator's  whole  estate  and  interest  charged 
with  debts  or  legacies,  nor  shall  they  affect  the  power  of  any 
such  devisee  or  devisees  to  sell  or  mortgage  as  he  or  they  may 
by  law  now  do.     R.  S.  0.  1887,  c.  110,  s.  22. 

2  1  .  Where  there  is  in  any  will  or  codicil  of  any  deceased  Direction  to 
person,  (whether  such  will   has   been   made,  or   such   person  ^'  ^ec>' 
has   died    before   or   after   the    1st   day    of   January,    1874,  exercised  by 
any     direction     whether     express    or    implied,    to    sell,   dis-  ^oJJ^er  when 
pose    of,    appoint,    mortgage,    incumber    or    lease    any    real  person  is  ap- 
estate,   and   no  person  is   by  the  said  will,   or  some  codicil  Pomt?d  to 

GXPTCISO 

thereto,   or    otherwise    by   the    testator    appointed    to   exe-  same. 
cute  and  carry  the  same  into  effect,  the   executor  or  executors 
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(if  any)  named  in  such  will  or  codicil  shall  and  may  execute 
and  carry  into  effect  every  such  direction  to  sell,  dispose  of, 
appoint,  incumber  or  lease  such  real  estate,  and  any  estate  or 
interest  therein,  in  as  full,  large,  and  ample  a  manner,  and  with 
the  same  legal  effect,  as  if  the  executor  or  executors  of  the 
testator  were  appointed  by  the  testator  to  execute  and  carry 
the  same  into  effect.  R  S.  0.  1887,  c.  110,  s.  23. 


executor. 


Administrator      ££.  Where  there  is  in  any  will  or  codicil  thereto  of  any 

•j.v  "ii  «/  v 

nexed  may"  deceased  person,  (whether  such  will  has  been  made,  or  such 
exercise  pow-  person  has  died  before  or  after  the  first  day  of  January,  1874} 
anv  Power  t°  any  executor  or  executors  in  such  will  to  sell, 
dispose  of  ,  appoint,  mortgage,  incumber,  or  lease  any  real  estate, 
or  any  estate  or  interest  therein,  whether  such  power  is 
express,  or  arises  by  implication,  and  where,  from  any  cause, 
letters  of  administration  with  such  will  annexed  have  been 
by  a  Court  of  competent  jurisdiction  in  Ontario  committed 
to  any  person,  and  such  person  has  given  the  additional  security 
required  by  section  58  of  The  Surrogate  Courts  Act,  such 
person  shall  and  may  exercise  every  such  power,  and  sell, 
dispose  of,  appoint,  mortgage,  incumber,  or  lease  such  real 
estate,  and  any  estate  or  interest  therein  in  as  full,  large,  and 
ample  a  manner,  and  with  the  same  legal  effect  for  all  purposes, 
as  the  said  executor  or  executors  might  have  done.  R.  S.  O. 
1887,  c.  110,  s.  24. 

Or  when  no  £3.  Where  there  is  in  any  will  or  codicil  thereto  of  any 
the  wiiTto  ex-  deceased  person  (whether  such  will  has  been  made  or  such  per- 
ecute  powers  son  has  died  before  or  after  the  first  day  of  January,  1874,)  any 
>  sa  e,  etc.  pOwer  to  sell,  dispose  of,  appoint,  mortgage,  incumber,  or  lease 
any  real  estate,  or  any  estate  or  interest  therein,  whether  such 
power  is  express,  or  arises  by  implication,  and  no  person  is  by 
the  said  will,  or  some  codicil  thereto,  or  otherwise  by  the  tes- 
tator appointed  to  execute  such  power,  and  letters  of  adminis- 
tration with  such  will  annexed,  have  been  by  a  Court  of  com- 
petent jurisdiction  in  Ontario,  committed  to  any  person,  and 
such  person  has  given  the  additional  security  before  mentioned 
such  person  shall  and  may  exercise  every  such  power,  and  sell, 
dispose  of,  appoint,  mortgage,  incumber  or  lease  such  real  estate, 
and  any  estate  or  interest  therein,  in  as  full,  large,  and  ample  a 
manner,  and  with  the  same  legal  effect,  as  if  such  last  named 
person  had  been  appointed  by  the  testator  to  execute  such 
power.  R.  S.  0.  1887,  c.  110,  s.  25. 


Executors, 


suanceofa 
contract  for 

sale  made  by. 

deceased. 


24.  Where  any  person  has  entered  into  a  contract  in  writing 
sa^e  anc^  conveyance  of  real  estate,  or  of  any  estate 
or  interest    therein,    and  such  person   has  died'inJt£££a£e,  or 
wif.Virmf.  prnvirHno-  hy   will   for  the  conveyance   of  such  real 

J  J 


.  .  .  .   ,     , 

estate,  or  estate  or  interest  therein,  to  the  person  entitled  or  to 
become  entitled  to  such  conveyance  under  such  contract,  then, 
if  the  deceased  wnnlH  V>P  MM*  f.n  pypmifp  a. 


he   alive.  the  executor,  administrator,  or  administrator    with 
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the  will  annexed  (as  the  case  may  be),  of  such  deceased 
person,  shall  make  and  give  to  the  person  entitled  to  the 
same  a  good  and  sufficient  conveyance  or  conveyances  of  such 
estates,  and  of  such  nature  as  the  said  deceased,  if  living,  / 
would  be  liable  to  give,  but  without  covenants,  except  as. 
against  the  acts  of  the  grantor  ;  and  such  conveyances  shall  be 
as  valid  and  effectual  as  if  the  deceased  were  alive  at  the  time 
of  the  making  thereof,  and  had  executed  the  same,  but  shall 
not  have  any  further  validity.  R.  S.  0.  1887,  c.  110,  s.  26. 

£5.  Every  executor,  administrator,  and  administrator  with  Duties  and 
the   will    annexed,  shall,   as   respects  the  additional   powers  liabilities  of  an 
vested  in  him  by  this  Act,  and  any  money  or  assets  by  him  re-  administrator 
ceived  in  consequence  of  the  exercise  of  such  powers,  be  subject  acting  under 
to  all  the  liabilities,  and  compellable  to  discharge  all  the  duties 
of  whatsoever  kind,  which,  as  respects  the  acts  to  be  done  by  ~ 
him  under  such  powers,  would  have  been  imposed  upon  an 
executor  or  other  person  appointed  by  the  testator  to  execute 
the  same,  or  in  case  of  there  being  no  such  executor  or  person, 
would  have  been  imposed  by  law  upon  any  person  appointed  by 
law,  or  by  any  Court  or  Judge  of  competent  jurisdiction  to  ex- 
ecute such  powers.     R.  S.  0.  1887,  c.  110,  s.  27. 


Where  there  are  several  executors,  administrators,  or  ad-  Powers  given 
ministrators  with  the  will  annexed,  and  one  or  more  of  them  ^w*  or3  more  to 
die,  the  powers  hereby  created  shall  vest  in  the  survivor  or  survive. 
survivors.     R.  S.  O.  1887,  c.  110,  s.  28. 

[As  to  investment  of  moneys  received  for  infants  under 
Life  Assurance  Policies.     See  Gap..  203,  section  155,  sub-s.  5J\ 


£T.  —  (1)  For  the  purposes  of  the  next  five  sections  of  this  Interpre- 
Act  the  expression   "  trustee  "    shall  be  deemed  to  include  an  J^xt'five  t0 
executor  or  administrator  and  a  trustee  whose  trust  arises  by  sep.tirms. 
construction  or  implication  of  law  ^  wfiH  «.g^p  p.ypfesa  t.rnafog.  "Trustee." 

(  2)  The   provisions  of  the  said  five  sections  relating  to  a  Extend  to 
trustee  shall  apply  as  well  to  several  joint  trustees  as  to  a  sole  i°int  trustees 
trustee. 

(3)  The  expression  "instrument"  shall  include  an  Act  of  the  "instru- 
Legislature  of  Ontario.     54  V.  c.  19,  s.  2  (1,  2,  4).  ment." 

(4)  The  said   five   sections   shall   apply   as   well   to   trusts  Apply  to  all 
created  by  an  instrument  executed  before  as  to  trusts  created  on  trusts> 

or  after  the  4th  day  of  May  1891  and  the  powers  by  the  said 
sections  conferred  are  in  addition  to  the  powers  conferred  by  the 
instrument,  if  any,  creating  the  trust  ;  Provided  always  that  Proviso. 
save  as  in  the  said  sections  expressly  provided,  nothing  therein 
contained  shall  authorize  any  trustee  to  do  anything  which  he 
is  in  express  terms  forbidden  to  do,  or  to  omit  to  do  anything 
which  he  is  in  express  terms  directed  to  do  by  the  instrument 
creating  the  trust.  54  V.  c.  19,  ss.  3,  14. 
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28.  —  (1)  It  shall  be  lawful  for  a  trustee  to  appoint 
itpr  to  be  his  agent  to  receive  and  give  a  discharge  for  any 
money  or  any  valuable  consideration  of  property  receivable 
by  such  trustee  under  the  trust  ;  and  no  trustee  shall  be 
chargeable  with  breach  of  trust  by  reason  only  of  his  having 
made  or  concurred  in  making  any  such  appointment  ;  Provided 
that  nothing  herein  contained  shall  exempt  a  trustee  from  any 
liability  which  he  would  have  incurred  if  this  section  had  not 
been  enacted  in  case  of  permitting  such  money,  valuable 
consideration,  or  property  to  remain  in  the  hands  or  under  the 
control  of  the  solicitor  for  a  period  longer  than  is  reasonably 
necessary  to  enable  the  solicitor  to  pay  or  transfer  the  same  to 
the  trustee. 

(2)  It  shall  be  lawful  for  a  trustee  to  appoint  jj 


Sec.  28  (1). 


solicitor  to  be  his  agent  to  receive  and  give  a  discharge  for 
fty.O  $  C  7^£any  money  payable  to  such  trustee  under  or  by  virtue  of  a 
policy  of  assurance  or  otherwise;  and  no  trustee  shall  be 
chargeable  with  a  breach  of  trust  by  reason  only  of  his  having 
made  or  concurred  in  making  any  such  appointment  ;  Provided 
that  nothing  herein  contained  shall  exempt  a  trustee  from  any 
liability  which  he  would  have  incurred  if  this  section  had  not 
been  enacted,  in  case  he  permits  such  money  to  remain  in  the 
hands  or  under  the  control  of  the  banker  or  solicitor  for  a 
period  longer  than  is  reasonably  necessary  to  enable  him  to 
pay  the  same  to  the  trustee. 

(3)  This  section  shall  apply  only  where  the  money  or  valu- 
'  able  consideration  or  property  was  or  is  received  on  or  after 
the  4th  day  of  May  1891.     54  V.  c.  19,  s.  7- 

>  w  a.  J_ 

Sales  by  *J<).  —  (1)  No  sale  made  by  a  trustee  shall  bft 

impeachable  any  cestui  que  trust  upon  the  grnnml  fW.a.ny  nf 

on  certain  which    the    sale    was    made,    wpp. 

f  mpUAct  51-  depreciatory,  unless  it  also  appears  that  the  consideration  for 

52  V.  c.  59,      the  sale  was  thereby  renclftreHina.flftnnfl.iift. 

—  — 


s.  3. 


(2)  No  sale  made  by  a  trustee  shall 


of 


the  conveyance  be  impeached  as  against  the  purchaser,  upon 
the  ground  that  any  of  the  conditions  subject  to  which  the 
sale    was    made    were    nnnftfiftssa.rilv    depreciatory,    unless'  It 
appears  that  such  purchaser  was  acting  in  co 
trustee  at  the  time  when  the  contract  for  the  sale  was  made. 

(3)  No  purchaser,  upon  any  sale  made  by  a  trustee,  shall  be 
at  liberty  to  make  any  objection  against  the   title   upon  the 
ground  aforesaid 

(4)  This  section  shall  apply  only  to  sales  made  on  or  after 
the  4th  day  of  May  1891.     54  V.  c.  19,  s.  8. 

Trustee  com- 

mitting breach  .    «>O.  —  (1)  Where  ^  trustee  has  committed   a  breach  of  trust 

instigation  of  at  ^e  instigation  or  request  oirwith  the  consent  in  writing  of 
beneficiary,      a  beneficiary,  the  Court  may,  if  it  thinks   fit,  and   notwith 
C51      tanding  that  the  beneficiary  is  a  married  woman  entitled  fo 
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wbptihftr    with    nr   without,  a,   rp.af.rainf. 


anticipation,  make  such  order  as  to  the  Court  seems  just 
Impounding  all  or  any  part  of  the  interest  of  the  beneficiary 
in  the  trust  estate  by  way  of  indemnity  to  the  trustee  or 
person  claiming  through  him. 

(2)  This  section  shall  apply  to  breaches  of  trust  committed 
as  well  before  as  after  the  4th  day  of  May  1891,  except  where 
an  action  or  other  proceeding  was  then  pending  with  reference 
thereto.  54  V.  c.  ly,  s.  11. 

31. — (1)  It   shall  be  lawful  for,  but  not  obligatory  upon,  Pownra  of 
a  trustee  to  insure  against  loss  or  damage  by  nre  any  building;  trustees  to 

.  •  insure  trust 

or  other  insurable  property  to   any  amount   (including   the  property, 
amount  of  any  insurance  already  on  foot)  not  exceeding  three  Imp  Act  51 
equal  fourth  parts  of  the  full  value  of  such  building  or  property,  s  7  '  °* 
and  to  pay  the  premiums  for  such  insurance  out  of  the  income 
thereof  of-  out  of  the  income  of  any  other  property,  subject  to 
the  same  trusts,  without  obtaining  the  consent  of  any  person 
entitled  wholly  or  partly  to  such  income. 

(2)  This  section  shall  not  apply  to  any  building  or  property 
which  a  trustee  is  bound  forthwith  to  convey  absolutely  to 
any  cestui  que  trust  upon  being  requested  to  do  so.  54  V. 
c.  19,  s.  12. 

31  a.  [If]  in  any  proceeding  affecting  trustees  or  trust  pro-  Relief  of  tru?- 
perty  [it  appears]  to  the  court]  that  a  trustee,  whether  appoint-  fwtcSmical 
ed]  by  the  court,  or  by  an  instrument  in  writing,  or  otherwise,  breach  of 

or  that  any  person  who  in  law  may  be   held  to  be   fiduciarily  trust 

•11  j.        r-  n     v   i-i     £  Imp. Act  59-60 

responsible  as  a  trustee,  [is  or  may  be  personally  liable  tor  any  y  c  35^  p  3 

breach  of  trust  whether  the  transaction  alleged  or  found  to  be    ^/ 

a  breach  of  trust  occurred  before-jor  after  the  passing  of  this 

Act,  but  has  acteffiionestly  aj2&— reasonably,  ancPought  fairly 

to  be  excused  for  the  breach  of  trust,  and  for  omitting  to" //^y^,; 

obtain  the  directions  of  the  court  in  the  matter  in   which  he  .  ,, 

committed  such  breach,  then  the  court  may  relieve  the  trustee   A'W^ 

either  wholly  or  partly  from  personal  liability  for  the  same.] 

62  V.  c.  15,  s.  1. 

LIMITATION    OF   ACTIONS. 

3£. — (1)  In  any  action  or  other  proceeding  against  a  trus-  Application 
tee  or  any  person  claiming  through  him,  excepfrAvhere  the  ^tatkms  °f 
claim  is  founded  upon  any  fraud  or  fraudulent  breach  of  trust  to  certain 
to  which  the   trustee  was  party  or  privy^or  is  to  recover  a°tl.ons 
trust  property,  or  the  proceeds  thereof,  still  retained  by  the  trustees, 
trustee,  OK  .previously  received  by  the  trustee  and  converted  J™]?-  ^ct 

,  .  r  11        •  •   •  i_    n  i  51-52  V.  c.  59 

to  his  use,  the  following  provisions  shall  apply  : —  s  s 


(a)  All  rights  and  privileges  conferred  by  any  statute  of  £d>  fl//^* 

limitations   shall  be  enjoyed  in   the  like  manner  ^  -,    .,..///  2^ 
and  to  the  like  extent  as  they  would  have  been      / 
enjoyed  in  such  action  or  other   proceeding  if  the  I  ~] 
trustee  or  person  claiming  through  him  had  not   3-1    M 


been  a  trustee  or  person  claiming  through  a  trustee. 
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If  the  action  or  other  proceeding  is  brought  to 
recover  money  or  other  property,  and  is  one 
to  which  no  existing  statute  of  limitations, 
applies,  the  trustee  or  person  claiming  through 
him  shall  be  entitled  to  the  benefit  of,  and  be 
at  liberty  to  plead,  the  lapse  of  time  as  a 
bar  to  such  action  or  other  proceeding  in  the  like 
manner  and  to  the  like  extent  as  if  the  claim  had 
been  against  him  in  an  action  of  debt  for  money 
had  and  received ;  but  so  nevertheless  that  the 
statute  shall  run  against  a  married  woman  entitled 
in  possession  for  her  separate  use,  whether  with 
or  without  restraint  upon  anticipation,  but  shall 
not  begin  to  run  against  any  beneficiary  unless 
and  until  the  interest  of  such  beneficiary  becomes 
an  interest  in  possession. 

(2)  No  beneficiary,  as  against  whom  there  would  be  a  good 
defence  by  virtue  of  this  section,  shall  derive  any  greater  or 
other  benefit  from  a  judgment  or  order  obtained  by  another 
beneficiary  than  he  could  have  obtained  if  he  had  brought  the 
action  or  other  proceeding,  and  this  section  had  been  pleaded. 

(3)  This  section  shall  apply  only  to  actions  or  other  pro- 
ceedings commenced  after  the  first  day  of  January,  1892,  and 
shall  not  deprive  any  executor  or  administrator  of  any  right 
or  defence  to  which  he  is  entitled  under  any  existing  statute 
of  limitations.     54  V.  c.  19,  s.  13. 

ADMINISTRATION   OF   ESTATES. 

Powers  of  33. — (1)  It  shall  be  lawful  for  any  executors  to  pay  any  debts 

executors  as  to  or  claims  upon  any  evidence  that  they  may  think  sufficient,  and 

settling  debts  J       ...  ->J 

owing  from  or  to  accept  any  composition  or  any  security,  real  or  personal,  tor 

to  their  anv  debts  due  to  the  deceased,  and  to  allow  any  time  for  pay- 

oaTOTpc  **  •/  X        •/ 

ment  of  any  such  debts  as  they  may  think  fit,  and  also  to 
compromise,  compound,  or  submit  to  arbitration  all  debts, 
accounts,  claims  and  things  whatsoever  relating  to  the  estate  of 
the  deceased,  and,  for  any  of  the  purposes  aforesaid,  to  enter 
into,  give  and  execute  such  agreements,  instruments  of  compo- 
sition, releases  and  other  things,  as  they  may  think  expedient, 
without  being  responsible  for  any  loss  occasioned  thereby. 

(2)  None  of  the  powers  in  this  section  conferred  shall  take 
effect,  or  be  exercisable,  by  virtue  of  this  Act,  by  any  trustees 
or  executors,  if  it  is  expressly  declared  in  the  deed,  will  or  other 
instrument  creating  such  trustees  or  executors,  that  such  trus- 
tees or  executors  shall  not  have  such  power. 

(3)  This  section  shall  apply  and  extend  to  both  present  and 
future  trustees  and  executors,  and  to  administrators  upon  in- 
testacy and  with  will  annexed  and  whether  already  appointed 
or  hereafter  to  be  appointed.     K  S.  0.  1887,  c.  110,  s.  31.      62 
V.  c.  15,  s.  2. 
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34.  On  the   administration  of    the    estate  of   a   deceased  In  case 


person,   in  case  of  a  deficiency  of  assets,   debts  due  to   the  j^™7  of  •*  ~ 


~ 

Crown  and  to  the  executor  or  administrator  of  the  deceased  debts  to  rank  J 
person,  and  debts  to  others,  including  therein  respectively  debts  pari  Passu- 
by  judgment  or  order,  and  other  debts   of  record,  debts  by 
specialty,  simple  contract  debts,  and  such  claims  for  damages  as 
by  statute  are  payable  in  like  order  of  administration  .as  simple 
contract  debts  —  shall  be  paid  pari  passu  and  without  any  pre- 
ference or  priority  of  debts  of  one  rank  or  nature  over  those  of  Not  to  affe 
another  ;  but  nothing  herein  contained  shall  prejudice  any  lien  liens. 
existing  during  the  lifetime  of  the  debtor  on  any  of  his  real  or 
personal  estate.     R.  S.  0.  1887,  c.  110,  s.  32. 

35.  In  case  the  executor  or  administrator  gives  notice  in  if  claim  is 
writing   referring  to  this  section  and  of  his  intention  to  avail  reJected.  and 
himself  thereof   to  any  creditor  or  other  person  of  whose  claims  an  actio^must 
against  the  estate  he  has  notice,  or  to  the  attorney  or  agent  of  be.  Bought 
such  creditor  or  other  person,  that  he  the  executor  or  adminis-  tain  periocT 
trator  rejects  or  disputes  the  claim,  it  shall  be  the  duty  of 
the  claimant  to  commence  his  action  in  respect  of  the  claim 
within  six  months  after  the  notice  is  given,  in  case  the  debt 
or  some  part  thereof   is  due  at   the  time  of   the   notice,  or 
within  six  months  from  the  time  the  debt  or  some  part  thereof 
falls  due  if  no  part  thereof  is  due  at  the  time  of  the  notice, 
and  in  default  the  claim  shall   be  forever  barred  ;    Provided  Proviso. 
always  that  in  case  the  claimant  shall  be  nonsuited  at  the  trial 
the  claimant,  or  his  executors  or  administrators,  may  commence 
a  new  action  within  a  further  period  of  one  month  from  the 
time  of  the  nonsuit.     R.  S.  0.  1887,  c.  110,  s.  33. 

30,  Where  an  executor  or  administrator,  liable  as  such  to  AS  to  liability 
the  rents,  covenants  or  agreements  contained  in  any  lease  or  of  executor  or 
agreement  for  a  lease  granted  or  assigned  to  the  testator  or  fn  ?es^ectaof°r 
intestate  whose  estate  is  being  administered,  has  satisfied  all  covenants, 
such  liabilities  under  the  said  lease  or  agreement  for  a  lease,  etc''  m  leases' 
as   have  accrued  due  and   been  claimed   up  to  the  time  of 
the   assignment   hereinafter   mentioned,  and  has  set  apart  a 
sufficient  fund  to  answer  any  future  claim  that  may  be  made  ^T?  Acsl  2 
in  respect  of  any  fixed  and  ascertained  sum  covenanted  or  s.  27.' 
agreed  by  the  lessee  to  be  laid  out  on  the  property  demised,  or 
agreed  to  be  demised,  although  the  period  for  laying  out  the 
same  may  not  have  arrived,  and  has  assigned  the  lease,  or 
agreement  for  the  lease,  to  a  purchaser  thereof,  he  shall  be  at 
liberty  to  distribute  the  residuary  personal  estate  of  the  de- 
ceased to  and  among  the  parties  entitled  thereto  respectively, 
without  appropriating  any  part,  or  any  further  part  (as  the  case 
may  be),  of  the  personal  estate  of  the  deceased,  to  meet  any 
future  liability  under  the  said  lease,  or  agreement  for  a  lease  ; 
and  the  executor  or  administrator  so  distributing  the  residuary 
estate  shall  not,  after  having  assigned  the  said  lease  or  agree- 
ment for  a  lease,  and  having,  where  necessary,  set  apart  such 
sufficient  fund  as  aforesaid,  be  personally  liable  in  respect  of  any 
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executor  or 
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subsequent  claim  under  the  said  lease,  or  agreement  for  a  lease  ; 
but  nothing  herein  contained  shall  prejudice  the  right  of  the 
lessor,  or  those  claiming  under  him,  to  follow  the  assets  of  the 
deceased  into  the  hands  of  the  person  or  persons  to  or  amongst 
whom  the  said  assets  may  have  been  distributed.  R.  S.  0. 1887, 
c.  110,  s.  34. 

ST.  In  like  manner  where  an  executor  or  administrator,  liable 
as  such  to  the  rent,  covenants  or  agreements  contained  in  any 
conveyance  on  chief  rent  or  rent-charge  (whether  any  such  rent 
be  by  limitation  of  use,  grant  or  reservation),  or  agreement  for 
such  conveyance,  granted  or  assigned  to  or  made  and  entered 
into  with  the  testator  or  intestate  whose  estate  is  being  ad- 
ministered, has  satisfied  all  such  liabilities  under  the  said  con- 
veyance, or  agreement  for  a  conveyance,  as  may  have  accrued 
due  and  been  claimed  up  to  the  time  of  the  conveyance  herein- 
after mentioned,  and  has  set  apart  a  sufficient  fund  to  answer 
any  future  claim  that  may  be  made  in  respect  of  any  fixed  and 
ascertained  sum  covenanted  or  agreed  by  the  grantee  to  be  laid 
out  on  the  property  conveyed,  or  agreed  to  be  con  veyed,al though 
the  period  for  laying  out  the  same  may  not  have  arrived,  and 
has  conveyed  such  property,  or  assigned  the  said  agreement  for 
such  conveyance  as  aforesaid,  to  a  purchaser  thereof,  he  shall 
be  at  liberty  to  distribute  the  residuary  personal  estate  of  the 
deceased  to  and  amongst  the  parties  entitled  thereto  respective- 
ly, without  appropriating  any  part,  or  any  further  part  (as  the 
case  may  be),  of  the  personal  estate  of  the  deceased,  to  meet 
any  future  liability  under  the  said  conveyance,  or  agreement 
for  a  conveyance  ;  and  the  executor  or  administrator  so  distri- 
buting the  residuary  estate  shall  not,  after  having  made  or  ex- 
ecuted such  conveyance  or  assignment,  and  having,  where 
necessary,  set  apart  such  sufficient  fund  as  aforesaid,  be  per- 
sonally liable  in  respect  of  any  subsequent  claim  under  the  said 
conveyance,  or  agreement  for  conveyance  ;  but  nothing  herein 
contained  shall  prejudice  the  right  of  the  grantor,  or  those 
claiming  under  him,  to  follow  the  assets  of  the  deceased  into 
the  hands  of  the  person  or  persons  to  or  among  whom  the  said 
assets  may  have  been  distributed.  K  S.  O.  1887,  c.  110,  s.  35. 

38.  Where  a  trustee  or  assignee  acting  under  the  trusts  of  a 
deed  or  assignment  for  the  benefit  of  creditors  generally,  or  a 
particular  class  or  classes  of  creditors,  where  the  creditors  are 
not  designated  by  name  therein,  or  an  executor  or  an  adminis- 
trator has  given  such  or  the  like  notices  as  in  the  opinion  of  the 
Court  in  which  such  trustee,  assignee,  executor,  or  administra- 
tor is  sought  to  be  charged,  would  have  been  given  by  the 
High  Court  in  an  action  for  the  execution  of  the  trusts 
of  such  deed  or  assignment,  or  an  administration  suit  (as  the 
case  may  be),  for  creditors  and  others,  to  send  into  such  trustee, 
assignee,  executor  or  administrator,  their  claims  against  the 
person  for  the  benefit  of  the  creditors  of  whom  such  deed  or 
assignment  is  made,  or  the  estate  of  the  testator  or  intestate, 
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fas  the  case  may  be),  the  trustee,  assignee,  executor  or  admin- 
istrator shall,  at  the  expiration  of  the  time  named  in  the  said 
notices,  or  the  last  of  the  said  notices,  for  sending  in  such 
claims,  be  at  liberty  to  distribute  the  proceeds  of  the  trust 
estate,  or  the  assets  of  the  testator  or  intestate  (as  the  case 
may  be),  or  any  part  thereof  amongst  the  parties  entitled 
thereto,  having  regard  to  the  claims  of  which  the  trustee, 
assignee,  executor  or  administrator  has  then  notice,  and  shall 
not  be  liable  for  the  proceeds  of  the  trust  estate,  or  assets  (as 
the  case  may  be),  or  any  part  thereof,  so  distributed  to  any 
person  of  whose  claim  the  trustee,  assignee,  executor  or  ad- 
ministrator had  not  notice  at  the  time  of  the  distribution 
thereof  or  a  part  thereof  (as  the  case  may  be)  ;  but  nothing  in 
this  Act  contained  shall  prejudice  the  right  of  any  creditor  or 
claimant  to  follow  the  proceeds  of  the  trust  estate  or  assets  (as 
the  case  may  be),  or  any  part  thereof,  into  the  hands  of  the 
person  or  persons  who  may  have  received  the  same  respec- 
tively. R.  S.  0.  1887;  c.  110,  s.  36. 

SUMMARY  APPLICATION  TO  COURT  FOR  ADVICE. 

30.  —  (1)  Any  trustee,  executor   or  administrator,  shall  be  Trustee,  etc., 
at  liberty,  without   the  institution  of  an  action,  to  apply  in  ™,aX  w1^  for 
Court  or  in  Chambers  in  the  manner  prescribed  by  Rules  of  management, 
Court,  for  the  opinion,  advice  or  direction  of  a  Judge  of  the  of  trusfc  Pro' 
High  Court  on  any  question  respecting   the   management  or  ^  !r  y' 
administration  of  the  trust  property  or  the  assets  of  a  testa-  22^23  V.  c.  35, 
tor  or  intestate.  s.  30. 

(2)  The  trustee,  executor  or  administrator,  acting  upon  the 
opinion,  advice  or  direction  given  by  the  Judge,  shall  be 
deemed,  so  far  as  regards  his  own  responsibility,  to  have  dis- 
charged his  duty  as  such  trustee,  executor  or  administrator,  in 
the  subject  matter  of  the  said  application  :  but  this  provision 


shall  not  extend  to  indemnify  a  trustee,  executor  or  admin- 

istrator  in  respect  of  any  act  done  in  accordance  with  such        -  ^/-  / 

opinion,  advice  or  direction  as  aforesaid,  if  the  trustee,  execu- 

tor or  administrator  has  been  guilty  of  any  fraud  or  wilful 

concealment  or  misrepresentation  in  obtaining  such  opinion, 

advice  or  direction.     R.  S.  0.  1887,  c.  110,  s.  37. 


[As  to  costs  see  Cap.  51,  sec. 

ALLOWANCE   TO   TRUSTEES   AND    EXECUTORS. 

40.  Any  trustee  under  a  deed,  settlement  or  will,  any  execu-  Allowance  to 
tor     or     administrator,    any     guardian     appointed  .  by     the  trustees. 
Court,  and  any  testamentary  guardian,  or  any  other  trustee 
howsoever  the  trust  is  created,  shall  be  entitled  to  such  fair  and      /  ™  , 
reasonable  allowance  for  his  care,  pains  and  trouble,  and  his 
time  expended   in    and  about   the    trust    estate,   as  may  be  >^,  (fytf  /,£  if 
allowed    by  the  High  Court   or     Judge,  or    by  any    Master  *37$ 

or  Referee   thereof,  to    whom   the  matter   may   be   referred. 
R.  S.  O.  1887,  c.  110,  s.  38. 
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Sec.  41. 


.]. 


Allowance  to       4 1 .  A  Judge  of  the  High  Court  may,  on  application  to  him 

th  u^h  the  ^or  ^ne  Purpose,settle  the  amount  of  such  compensation,  although 

estate  not  the  trust  estate  is  not  before  the  Court  in  any  action.     R.  S.  O. 

before  the  1887,  C.  110,  S.  39. 
Court. 

Act  to  apply        42.  Compensation  may  be  allowed  in  the  case  of  any  trust, 

to  existing  as  heretofore  created,  as  well  as  in  any  to  be  hereafter  created. 

well  as  future  ^    o     ~  ^  '  * 

trusts.  ft-  S.  0.  1887,  C.  110,  S.  40. 


Surrogate 
Judge  may  or 
der  an  allow- 
ance to  be 
made  to  exe- 
cutor or  admi- 
nistrator out 
of  the  estate 
for  his 
trouble. 


The  Judge  of  any  Surrogate  Court  may  allow  to  the  exe- 
cutor or  trustee  or  administrator  acting  under  a  will  or  letters 

o 

of  administration,  a  fair  and  reasonable  allowance  for  his  care, 
pains  and  trouble,  and  his  time  expended  in  or  about  the  exe- 
cutorship,  trusteeship  or  administration  of  the  estate  and  ef- 
fects vested  in  him  under  the  will  or  letters  of  administration, 
and  in  administering,  disposing  of  and  arranging  and  settling 
the  same,  and  generally  in  arranging  and  settling  the  affairs 
of  the  estate,  and  may  make  an  order  or  orders  from  time  to 
time  therefor  and  the  same  shall  be  allowed  to  an  executor 
trustee  or  administrator  in  passing  his  accounts.  R  S.  0. 
1887,  c.  110,  s.  41. 


Where 
allowance 
fixed  by  the 
instrument. 


44.  Nothing  in  the  next  preceding  four  sections  j^ 
to  any  ca"se~~m  whu?h  t.hp.  alfn\Yfi.ru*e  is  nxeci  by  tEeinstrument 
creating  the  trust.     R.  S.  0.  1887,  c.  110,  s.  42. 
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NOTES. 

Liability  for  Acts  of  Co-Trustees.  Sec.  3  is  from  Lord  St.  Leonard's  Act 
(22  &  23  Viet.  c.  35)  s.  31,  which  was  repealed  in  England  and  a  new  section 
substituted  by  56  &  57  Viet.  c.  53,  s.  24.  The  section  adds  nothing  to  th^e 
security -pLa  frrnstee.  Before  the  act  the  provisions  thereof  were  virtually 
implied  ;  Dawson  v.  Clarke  (1811)  18  Ves.  254;  11  R.R.  188;  Worrall  v. 
Harford  (1802)  8  Ves.  8  ;  King  v.  Hilton  (1881)  29  Gr.  381.  One  executor  is 
not  liable  for  a  devastavit  committed  by  another,  unless  he  has  intentionally  or 
otherwise  contributed  to  it ;  Williams  on  Exors.  9th  Ed.  1726.  But  if,  having 
the  means  of  knowledge  by  the  exercise  of  ordinary  vigilance,  one  trustee 
stands  by  and  permits  a  breach  of  trust  to  be  committed  by  a  co -trustee  he  is 
liable  ;  Sovereign  v.  Sovereign  (1869)  15  Gr.  559  ;  City  Bank  v.  Maul  son  (1871) 
3  Ch.  Chamb.  334  ;  McCarter  v.  McCarter  (1884)  7  O.R.  243,  and  he  will  be 
liable  for  any  loss  to  the  estate  if  he  does  not  get  in  a  debt  due  by  his  co- 
executor,  and  in  consequence  lands  of  the  estate  have  to  be  sold  ;  McPhadden 
v.  Bacon  (1867)  13  Gr.  591.  If  an  executor  is  merely  passive  by  not  obstruct- 
ing his  co-executor  from  getting  the  assets  into  his  possession,  he  is  not 
responsible  ;  King  v.  Hilton  (1881)  29  Gr.  381. 

But  if  by  agreement  between  the  executors,  one  is  to  manage  one  part  of  the 
estate  and  the  other  another  part,  each  is  responsible  for  the  whole  ;  Gill  v. 
Atty.  Gen.  (1659)  Hardr.  314,  and  if  one  of  several  is  by  arrangement 
appointed  acting  executor  administrator  all  are  liable  ;  Lees  v.  Sanderson 
(1830)  4  Sim.  28  ;  Mickleburgh  v.  Parker  (1870)  17  Gr.  503,  and  if  all  join  in 
making  a  sale,  and  allow  one  to  receive  the  money  all  are  liable  ;  Burrows  v. 
Walls  (1855)  5  D.  M.  &  G.  233.  An  executor  who  unnecessarily  does  an  act,  by 
wh'ich  his  co-executor  obtains  sole  possession  of  part  of  the  estate  is  liable  for 
the  co-executor's  misapplication  of  it ;  Candler  v.  Tillett(1855)  22  Beav.  257  ; 
Re  Gasquoine  (1894)  1  Ch.  470.  Merely  joining  in  a  conveyance  and  allowing 
a  co-executor  to  receive  the  purchase  money  without  knowledge  that  there 
would  be  any  surplus  after  paying  debts  and  encumbrances,  and  without 
knowledge  of  any  misappropriation  will  not  create  liability  Re  Crowter, 
Crowter  v.  Hinman  (1885)  10  O.R.  159. 

Acquiescence  in  the  employment  by  a  co-trustee  of  the  trust  moneys  in  his 
business  will  make  a  trustee  liable  ;  Archer  v.  Severn  (1887)  13  0.  R.  316. 

If  one  executor  should  be  a  banker  or  a  stock  broker  and  a  deposit  with  a 
banker  or  the  employment  of  a  stock  broker  to  sell  securities  would  have  been 
proper  in  the  ordinary  course,  the  co -executor  will  not  be  liable  for  loss  in 
making  a  deposit  with  or  employing  him  ;  Churchill  v.  Hobson  (1713)  1-P. 
Wms.  241  ;  Chambers  v.  Minchin  (1802)  7  Ves.  198;  Re  Gasquoine  (1894)  1 
Ch.  470 ;  but  this  is  a  mere  question  of  selecting  a  proper  agent ;  Joy  v. 
Campbell  (1804)  1  Sch.  &  Lef.  341  ;  Speight  v.  Gaunt  (1883)  22  Ch.  D.  727, 
744.  It  is  not  incumbent  on  one  executor  to  try  to  prevent,  by  force  money 
from  getting  into  the  hands  of  another  ;  Langford  v.  Gascoyne  (1805)  11  Ves. 
333  ;  8  R.R.  170. 

The  indemnity  clause  will  not  protect  a  trustee  from  liability  for  breach  of 
his  duty  ;  Knox  v.  MacKinnon  (1888)  13  App.  Cas.  753  ;  Rae  v.  Meek  (1889) 
14  App.  Cas.  558. 

A  special  indemnity  clause  will  protect  a  trustee  from  liability  for  the  acts 
of  his  co-trustee.  In  Wilkins  v.  Hogg  (1861)  3  Giff.  116,  the  clause  was 
"  that  any  trustee  who  shall  pay  over  to  his  co-trustee,  or  shall  do  or  concur  in 
any  act  enabling  his  co-frrastee  to  receive  any  moneys,  shall  not  be  obliged  to 
see  to  the  application  thereof  ;  nor  shall  such  trustee  be  subsequently  rendered 
responsible  by  an  express  notice  or  intimation  of  the  actual  misapplication  of 
the  same  moneys,"  and  one  trustee  misapplied  moneys  which  his  co-trustees 
had  enabled  him  to  receive,  the  co-trustees  were  held  to  be  saved  from  liability, 
thoiigh  otherwise  their  negligence  woiild  have  rendered  them  responsible. 
This  case  was  followed  in  Pass  v.  Dundas  (1881)  43  L.T.  665. 

Employment  of  Agent.  A  trustee  cannot  delegate  to  others  the  confidence 
reposed  in  himself,  but  he  may  in  the  administration  of  the  trust  fund  avail 
himself  of  the  agency  of  third  parties  such  as  bankers,  brokers  and  others,  if 
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he  does  so  from  a  moral  necessity  or  in  the  regular  course  of  business  ;  Ex 
Parte  Belchier  (1756)  Arab.  218  ;  Speight  v.  Gaunt  (1883)  9  App.  Gas.  1,  29. 
But  neither  this  doctrine  nor  the  statute  authorizes  a  trustee  to  delegate  at 
his  own  mere  will  and  pleasure,  the  execution  of  the  trust,  and  the  care  and 
custody  of  the  trust  moneys  to  strangers  in  any  case  in  which  there  is  no  moral 
necessity  from  the  usage  of  mankind  for  the  employment  of  such  an  agency  ; 
Speight  v.  Gaunt  (1883)  9  App.  Gas.  1.  Necessity  includes  the  regular  course 
of  business;  Clough  v.  Bond,  (1837)  3  Myl.  &  Cr.  490;  Blyth  v.  Fladgate 
(1891)  1  Ch.  337,  360  ;  Rockport  v.  Seaton  (1896)  1  I.  R.  18. 

Allowing  a  notary  or  solicitor  to  have  possession  and  entire  control  of  trusts 
funds  is  such  default  as  will  make  a  trustee  responsible  for  loss  ;  Low  v. 
Gemley  (1890)  18  S.  C.  R.  685.  A  solicitor  should  not  be  allowed  to  receive 
dividends  of  a  fund  set  apart  for  an  infant;  Gilroy  v.  Stephen  (1882)  51  L.  J. 
Ch.  834.  Trustees  should  inspect  the  securities  alleged  to  be  held  for  the 
trust  estate  ;  Clark  v.  Bellamy  (1899)  19  C.  L.  T.  174. 

Where  a  trustee  employs  an  agent  to  collect  debts  under  circumstances 
which  make  such  employment  proper  and  the  money  is  lost  by  the  agent's 
insolvency,  the  burden  of  proof  is  not  on  the  executor  to  show  that  the  loss 
was  not  attributable  to  his  own  default,  but  on  the  persons  seeking  to  charge 
him  to  prove  that  it  was  ;  Re  Brier,  Brier  v.  Evison  (1884)  26  Ch.  D.  238. 

In  making  investments  in  securities  ordinarily  bought  on  the  stock  exchange, 
the  employment  of  a  broker  for  the  purpose  of  purchasing  those  securities  and 
doing  all  things  usually  done  by  a  broker  which  may  be  necessary  for  that 
purpose  is  prima  facie  legitimate  and  proper  ;  Speight  v.  Gaunt  (1882)  22  Ch. 
D.  727  ;  9  App.  Cas.  1,  but  it  may  be  that,  however  usual  it  may  be  for  a 
person  who  wishes  to  invest  his  own  monej'  and  instructs  an  agent  such  as  an 
attorney  or  stock  broker  to  seek  an  investment,  to  deposit  the  money  at 
interest  with  the  agent  till  the  investment  is  found,  that  is  in  effect,  lending  it 
on  the  agent's  own  personal  security  and  is  a  breach  of  trust,  per  Lord  Black- 
burn (1883)  9  App.  Cas.  19.  Robinson  v.  Harkin  (1896)  2  Ch.  415. 

When  loans  are  made  in  transactions  not  governed  by  the  rules  of  the  stock 
exchange,  and  it  is  found  convenient  to  send  the  money  through  a  broker, 
solicitor  or  other  agent,  this  may  be  done  by  cheque  payable  to  the  borrower 
on  his  order  :  Rowland  v.  Witherden  (1851)^3  Mac.  &  G.  568  ;  Floyer  v.  Bos- 
tock  (1865)  35  Beav.  603 ;  per  Lord  Selborne  (1883)  9  App.  Cas.  11. 

To  absolve  a  trustee  from  liability  for  loss  by  bankers,  agents  and  other  per- 
sons it  is  necessary  that  he  should  riot  deviate  from  the  line  of  his  duty.  If 
he  allows  money  which  ought  to  be  invested  to  remain  on  deposit  with  a 
banker  an  unreasonable  length  of  time,  he  is  responsible  for  any  loss  caused  by 
the  banker's  insolvency  :  Fletcher  v.  Walker  (1818)  3  Madd.  73  ;  18  R.  R. 
195  ;  Newton  v.  Reid  (1831)  9  L.  J.  0.  S.  Ch.  273  ;  Lowry  v.  Fulton  (1838)  9 
Sim.  115  ;  Moyle  v.  Moyle  (1831)  2  Russ.  &  M.  710  ;  Astbury  v.  Beasley  (1869) 
17  W.  R.  638,  and  will  be  liable  for  the  loss  in  interest ;  Spratt  v.  Wilson 
(1890)  19  0.  R.  28.  In  many  cases,  however,  the  circumstances  have  been 
such  as  to  justify  the  course  of  the  trustee,  and  he  accordingly  has  been  exon- 
erated ;  Rowthv.  Howell  (1797)  3  Ves.  567;  Swinfen  v.  Swinfen  (1860)  29 
Beav.  211  ;  Fenwick  v.  Clarke  (1862)  4  DeG.  F.  &  J.  240  ;  Johnson  v.  Newton 
(1853)  11  Hare  160  ;  Wilks  v.  Groom  (1854)  3  Drew  584. 

Entrusting  a  solicitor  of  good  repute  with  the  money  to  pay  a  debt  of  the 
estate  which  had  been  said  by  him  to  have  been  compromised  by  the  solicitor 
is  a  proper  act,  and  the  trustee  is  not  liable  for  the  misappropriation  of  the 
money  :  Re  Bird,  Oriental  Commercial  Bank  v.  Savin  (1873)  L.  R.  16  Eq.  203. 

Misappropriation  of  a  deposit  by  an  auctioneer  in  good  credit  during  delay 
in  completion  of  the  sale  is  an  act  for  which  executors  were  held  not  to  be 
liable  :  Edmonds  v.  Peake  (1843)  7  Beav.  239. 

Where  executors  remitted  money  to  their  solicitor  to  obtain  probate  they 
were  held  not  to  be  responsible  therefor,  but  were  held  liable  for  money  sent 
to  him  prematurely  to  pay  legacy  duty  :  Castle  v.  Warland  (1863)  32  Beav. 
660.  The  executors  may  be  exonerated  by  following  the  recommendations  or 
course  of  business  of  the  testator,  as  where  they  employed  an  agent  to  collect 
debts  recommended  by  the  testator,  and  were  not  guilty  of  any  default  in  not 
making  him  account  :  Kilbee  v.  Sneyd  (1828)  2  Moll.  186  ;  Burritt  v.  Burritt 
(1881)  29  Gr.  321  ;  and  where  they  deposited  moneys  with  the  same  persons  as 
the  testator  had  entrusted  with  his  moneys  though  they  were  not  bankers  ; 
Dorchester  v.  Effingham  (1829)  Taml.  279  ;  '31  R.  R.  97. 
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A  trustee  who  employs  an  agent  to  do  that  which  is  not  the  ordinary  busi- 
ness of  such  an  agent  is  liable  for  any  loss  occasioned  by  such  agent  performing 
that  unusual  duty  improperly,  as  where  a  London  aiTctioiieer  (the  mortgagor's- 
agent)  without  any  local  knowledge  was  employed  to  value  property  at  Liver- 
pool consisting  of  a  large  residence  and  grounds  :  Fry  v.  Tapson  (1884)  28  Ch. 
D.  268. 

Section  28  (see  infra]  authorizes  the  appointment  of  solicitors  and  bankers 
to  receive  purchase,  insurance  and  other  moneys  and  relieves  trustees  from 
liability  in  the  event  of  default. 

Remunerated  Trustees.  In  Speight  v.  Gaunt  (1883)  9  App.  Gas.  1,  stress 
was  laid  upon  the  fact  that  the  trustee  gave  his  services  gratuitously.  A 
remunerated  trustee  who  is  not  guilty  of  negligence  in  the  selection  of  servants 
or  agents  is  not  responsible  for  loss  any  more  than  a  gratuitous  trustee  :  Raw 
v.  Cutten  (1832)  9  Bing.  96;  35  R.  R.  518;  Jobsonv.  Palmer  (1893)  1  Ch.  71. 

Reimbursement.  A  trustee  was  always  entitled  to  be  reimbursed  his  expen- 
ses out  of  pocket;  Worrall  v  Harforcl  (1802)  8  Ves.  8  ;  Re  Tilsonbnrg  Lake  Erie 
and  Pacific  Ry.  Co.  (1897)  24  A.R.  378  ;  Hughes  v.  Rees  (1884)  10  P.R.  301. 

He  will  be  allowed  the  expenses  of  employing  an  agent,  accountant  or  solici- 
tor in  proper  cases,  but  not  the  charges  of  a  solicitor  for  doing  work  which  the 
executor  ought  to  do  himself;  Lewin  on  Trusts,  8  Ed.  632-639 ;  Harbin  v.  Darby 
(1860)  28  Beav.  325  ;  Watson  v.  Row  (1874)  L.  R.  18  Eq.  680  ;  Re  Ormrod 
(1892)  2  Ch.  318  ;  Hamilton  v.  Tighe  (1898)  1  J.  R.  123.  The  expenses  are  a 
first  lien ;  Lewin  on  Trusts,  8th  Ed.  639  ;  Re  Tilsonburg  Lake  Erie  and  Pacific 
Ry.  Co.  (1897)  24  A.R,  378  ;  Stott  v.  Milne  (1884)  25  Ch.  D.  715. 

And  in  an  action  against  a  trustee  for  administration  he  is  entitled  to  his 
costs  as  a  matter  of  contract,  and  can  be  deprived  of  them  only  for  misconduct ; 
but  the  mere  fact  that  he  denies  being  indebted,  and  on  taking  his  accounts, 
he  turns  out  to  be  indebted,  is  no  reason  for  depriving  him  of  costs ;  Turner  v. 
Hancock  (1882)  20  Ch.  D.  303  ;  Sanford  v.  Porter  (1889)  16  A.R.  565  ;  Walters 
v.  Woodbridge  (1878)  7  Ch.  D.  504. 

Appointment  of  new  Trustees.  S.  4  is  known  as  Lord  Cranworth's  Act  (23 
&  24  Viet.  c.  145)  s.  27.  Section  10  of  56  &  57  Viet.  c.  53,  has  now  been  sub- 
stituted for  it  in  England.  It  does  not  apply  to  a  trustee  leaving  the  country ; 
but  such  may  be  a  ground  for  removal  by  the  Court;  Gray  v.  Hatch  (1871) 
18  Gr.  72.  The  donee  of  the  power  might  appoint  two  trustees  in  the  place  of 
a  sole  trustee;  McLachlin  v.  Usborne  (1884)  7  O.R.  297  ;  Re  Breary  (1873)  W. 
N.  48  ;  or  one  in  the  place  of  two  ;  Re  Cunningham  (1877)  W;N.  258  ;  West 
of  England  and  South  Wales  District  Bank  v.  Murch  (1883)  23  Ch.  D.  138  ; 
but  two  trustees  would  not  be  justified  in  retiring  at  the  same  time  and  appoint- 
ing a  single  trustee  in  their  place;  Hulme  v.  Hulme  (1833)  2  Myl.  &  K.  682. 

The  discretion  given  to  the  donee  of  the  power  will  not  be  interfered  with  by 

the  Court  if  he  is  desirous  of  exercising  it ;  Re  Gadd  (1883)  23  Ch.  D.  134  ;  Re  » 

Higginbottom  (1892)  3  Ch.  132;  McLachlin  v.  Usborne  (1884)  7  O.R.  297,   but        Q        * 
he  cannot  appoint  himself  ;  Re  Skeat  (1889)  42  Ch.  D.  522.  /,   Th^Vt^pVvt  «"   fm(\tM4*     ,    *+ 

Desire  to  be  Discharged.    Trustees  who  pay  the  trust  fund  into  Court  thereby  '"43  i,   *r* 

retire  and  .cannot  be  treated  as  desirous  of  being  discharged;  Re  Bailey  (1855) 
3  W.R.  31  ;  but  they  may  fall  under  the  category  of  refusing  to  act ;  Re  Wil- 
liams (1857)  4  K.  &  J.  87. 

Refuses  to  Act.  It  has  been  doubted  whether  a  trustee  who  disclaims  can  be 
said  to  be  a  trustee  who  refuses  to  act,  but  the  better  opinion  seems  to  be  that 
he  comes  within  the  power  given  by  the  act ;  Travis  v.  Illingworth  (1864)  2  Dr. 
&  Sm.  344 ;  See  Lewin  on  Trusts  8th  Ed.  656. 

Unfit  to  Act.  Temporary  absence  abroad  is  not  unfitness  ;  Re  Moravian 
Society  (1858)  26  Beav.  101  ;  but  it  has  been  said  that  a  settled  residence  abroad 
would  be  ;  Masnard  v.  Welford  (1853)  22  L.  J.  Ch.  1053  ;  Bankruptcy  is  unfit- 
ness  ;  Re  Adams  (1879)  12  Ch.  D.  634 ;  see  Re  Hopkins  (1881)  19  Ch.  D.  61. 

Incapable  to  Act.  This  means  personally  incapable;  Re  Watts  (1852)  9  Hare 
106  ;  Re  East  (1873)  L.R.  8  Ch.  735. 

Appointment  by  Will.  A  surviving  trustee  has  no  power  to  make  an  appoint- 
ment of  his  successors  by  will ;  Re  Parker's  Trusts  (1894)  1  Ch.  707. 

Who  may  be  Appointed.  A  person  beneficially  interested  and  even  the  tenant 
for  life  may  be  appointed ;  Forster  v.  Abraham  (1874)  L.R.  17  Eq.  351,  and  an 
appointment  of  the  husbands  of  two  married  women  who  were  cestuis  que  trust 
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was  held  to  be  valid  ;  McLachlin  v.  Usborne  (1884)  7  O.K.  297.  An  appoint- 
ment in  consideration  of  money  paid  to  the  donee  is  invalid  ;  Sugden  v.  Cross- 
land  (1855)  3  Sm.  &  G.  192.  If  a  trustee  retires  to  enable  a  new  trustee  to  be 
appointed  to  commit  a  breach  of  trust  he  will  continue  responsible  ;  Lewin  on 
Trusts,  8th  Ed.  668  ;  Webster  v.  Le  Hunt  (1861)  9  W.  R.  918;  Clarke  v. 
Hoskins  (1887)  37  L.  J.  Ch.  561  ;  Head  v.  Gould  (1898)  14  T.  L.  R.  444. 

Retirement  before  Appointment.  A  trustee  cannot  retire  from  the  trust 
without  seeing  that  a  new  trustee  is  appointed  and  the  appointment  completed ; 
Pearce  v.  Pearce  (1856)  22  Beav.  248. 

Administration  Suit.  A  judgment  for  administration  will  not  take  away  the 
power  to  appoint  new  trustees  but  the  donee  can  exercise  it  only  subject  to 
the  supervision  of  the  Court ;  Re  Gadd  (1883)  23  Ch.  D.  134. 

Death  of  Trustee  before  Testator.  The  provisions  of  sub-section  2  of  s.  4 
apply  to  the  case  of  one  of  several  trustees  appointed  by  the  will,  but  where 
all  the  trustees  nominated  by  a  will  predecease  the  testator,  there  is  no  power 
to  make  an  appointment;  Nicholson  v.  Field  (1893)  2  Ch.  511. 

Vesting  Declaration.  S.  5  is  similar  to  s.  12  of  Imperial  Act  56  &  57  Viet, 
c.  53.  Upon  the  appointment  of  new  trustees  the  trust  property  must  be 
transferred  to  them.  Before  the  provisions  of  s.  5  were  enacted  it  was  neces- 
sary that  the  transfers  should  be  executed  by  the  persons  in  whom  the  legal 
estate  was  vested  though  they  had  nothing  to  do  with  the  appointment  of  the 
trustees.  The  act  abolishing  primogeniture  did  not  extend  to  trust  estates 
which  therefore  descended  to  the  heir  unless  devised  by  will,  see  R.S.O.  c.  127, 
s.  59.  It  would  appear  that  as  to  trustees  dying  after  1st  July,  1886,  lands 
vested  in  them  in  trust  would  pass  to  their  personal  representatives  ;  R.S.O., 
c.  127,  s.  37.  Armour  on  Titles  2nd.  Ed.  290.  A  vesting  declaration  will  vest 
the  property  in  the  new  trustees  although  the  persons  making  the  appointment 
had  no  estate  therein  ;  Re  Hunter  v.  Patterson  (1892)  22  0.  R.  571,  and  may 
have  a  greater  effect  than  a  conveyance  from  the  trustee  ;  London  and  County 
Banking  Co.  v.  Goddard  (1897)  1  Ch.  662. 

Form  of  Declaration.  The  following  form  of  declaration  may  be  used  or 
altered  to  suit  circumstances  ;  "  And  the  said  (appointor)  hereby  declares  that 
all  the  freehold  land  and  hereditaments  comprised  in  the  said  indenture  of 
settlement  and  thereby  limited  to  the  use  of  the  said  (former  trustees)  shall 
forthwith  and  without  any  assignment,  vest  in  the  said  (continuing  and  new 
trustees)  as  joint  tenants  upon  the  trusts  affecting  the  same  under  the  said 
indenture";  Prideaux  on  Conveyancing,  14th  Ed.  Vol.  II.,  pp.  623,  624, 
637,  639. 

Powers  and  Authorities.  A  new  trustee  has  the  same  powers  and  authorities 
as  if  he  had  originally  been  appointed  by  the  trust  deed,  although  some  such 
powers  may  not  extend  to  assignees  ;  Re  Gilmour  and  White  (1887)  14 
O.R.  694. 

Vendor  and  Purchaser  Act.  The  6th  section  is  from  the  English  Vendor  and 
Purchaser  Act,  1874,  37  &  38  Viet.  c.  78  s.  3  ;  which  has  been  repealed  in 
England  and  a  similar  section  substituted  ;  56  &  57  Viet.  c.  53,  s.  15. 

Bare  Trustee.  A  bare  trustee  is  one  who  has  no  duty  to  perform,  and  who 
on  request  would  be  compellable  to  convey  or  transfer  to  his  cestui  que  trust ; 
Christie  v.  Ovington  (1876)  1  Ch.  D.  279.  This  definition  would  seem  to  be 
recognized  by  s.  31  (2)  infra.  It  was  criticised  in  Morgan  v.  Swansea  Urban 
Sanitary  Authority  (1878)  9  Ch.  D.  582,  where  Jessel,  M.R.  decided  that  a 
trustee  who  had  any  beneficial  interest  was  not  a  bare  trustee.  In  the  subse- 
quent case  of  Re  Dowcra,  Dowcra  v.  Faith  (1885)  29  Ch.  D.  693,  Bacon,  V.C., 
held  that  married  women  who  had  beneficial  interests,  but  who  were  bound  to 
convey  lands  by  reason  of  an  administration  decree,  were  bare  trustees.  The 
section  would  seem  to  be  unimportant  as  to  trustees  dying  since  1st  July,  1886, 
since  the  Devolution  of  Estates  Act  would  carry  the  estate  to  the  personal 
representatives  in  any  case,  see  supra.  In  England,  trust  and  mortgage 
estates  now  descend  to  the  personal  representatives  ;  Conveyancing,  &c.  Act, 
1881,  s.  30. 

Married  Women.    S.  8  is  from  the  English  Vendor  and  Purchaser  Act,  1874, 

(37  &  38  Viet.  c.  78)  s.  6  now  repealed  and  a  similar  section,  56  &  57  Viet. 

c.  53  s.  16  substituted.       Even  if  the  married  woman  has  a  beneficial  interest 

she  may  be  a  bare  trustee  under  the  section  ;  Re  Dowcra,  Dowcra  v.  Faith 

1885)  29  Ch.  D.  693. 
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Payments  to  Trustees.  Section  9  was  originall}'  enacted  in  Canada  by  12 
Viet.  c.  71  s.  10.  It  adopted  as  to  payments  to  surviving  mortgagees  or  their 
representatives  the  repealed  English  Statute  7  &  8  Viet.  c.  76.  The  section 
is  on  the  same  lines  as  the  English  enactments  ;  Lord  St.  Leonard's  Act  (22  & 
23  Viet.  c.  35.  s.  23),  Lord  Cranworth's  Act  (24  &  25  Viet.  c.  145)  s.  29  (which 
deals  only  with  receipts  in  writing)  and  The  Convej^ancing  and  Law  of  Pro- 
perty Act,  1881  (44  &  45  Viet.  c.  41)  s.  36  (see  now  56  &  57  Viet.  c.  53  s.  20, 
which  is  also  limited  to  receipts  in  writing).  The  payment  to  be  g-nr^  mnsf,  lie 
in  moneff  ;  Dilke  v.  Douglas  (1880)  5  A.R.  fts  «],H  rrmaf,  hp  hr^n  tide.  •  Lewin 
on  Trusts,  8th  Ed.  457. 

If  lands  are  devised  to  an  executor  charged  with  debts  and  legacies,  a  pur- 
chaser from  him  is  not  bound  to  see  to  the  application  of  the  purchase  money  ; 
McMillan  v.  McMillan  (1874)  21  Gr.  594  ;  Moore  v.  Hellish  (1883)  3  O.K.  174  ; 
but  a,  purchaser..  from  a  devisep.  of  lands  charged  with  the  payment  of  legacies 
Tflnat.  gf>P.  fha.f,  f.liP  lega.fi'es  arpt  paid  ;  dray  v.  Richmond  (1892)  22  O.K.  256. 
Where  a  trustee  sells  land  devised  to  him  by  a  will,  an  execution  creditor  of  a 
beneficiary  entitled  to  a  share  of  the  money  has  no  charge  upon  the  land  and  a 
purchaser  is  not  bound  to  see  to  the  application  of  the  money  ;  Re  Lewis  and 
Thome  (1887)  14  O.R.  133. 

Payment  into  Court.  Where  a  trustee  dies  or  has  been  absent  from  the  Pro- 
vince for  more  than  a  year  and  is  not  likely  to  return  persons  holding  the  trust 
moneys  may  obtain  a  discharge  by  paying  them  into  court  ;  62  V.  c.  15  s.  3. 

Survival  of  Actions.  Sections  10,  11  and  12  subject  to  the  express  exceptions 
and  limitations  contained  therein  have  practically  abolished  the  ancient  common 
law  rule  as  to  torts  expressed  by  the  maxim  actio  personalis  moritur  cum 
persona.  An  action  brought  by  the  deceased  in  his  lifetime  may  be  revived  by 
his  representatives  ;  Mason  v.  Peterborough  (1893)  20  A.R.  683.  The  history 
of  the  former  state  of  the  law  will  be  found  in  Williams  on  Executors,  9th  Ed. 
695,  et.  seq, 

Distress  by  Executors.    Sections  13  and  14  are  from  Imperial  Act  3  &  4  Win.    J  Cf  *  /  */-- 

IV.  c.  42  ss.  37,  38  ;  see  Williams  on  Exors.  9th  Ed.  800.  The  sections  were 
formerly  necessary  as  by  the  common  law  it  was  necessary  that  there  should 
be  a  reversion  in  the  distrainor  and  personal  representatives  as  such  had  no 
title  to  the  deceased's  real  estate,  and  therefore  no  reversion.  Now  that  all 
lands  vest  in  the  personal  representative  there  would  appear  to  be  no  necessity 
for  continuing  the  sections. 


Joint  Debtors.  _At_nninrQrm  [gw  af+ov  fV.o  rlpi+H  ^  ™^  j™n+.  rl^tnr  the^  snr- 
vjvnr  f).1qnp  ™fta  H°h]°  ;  Lambton  v.  Colling  wood  (1695)  4  Mod.  315,  -aud  tfe 
rule  was^the  same  in  e^njfrv  -  Richardson  v.  Horton  (1846)  6  Beav.  185,  except 


^ 

in  the  case  of  partnership  debts  ;  Kendall  v.  Hamilton  (1879)  4  App.  Cas.  504. 
Where  the  debt  was  joint  and  several,  the  executors  of  a  deceased  debtor 
would  be  liable,  but  could  not  be  served  with  the  summons  ;  May  v.  Wood- 
ward (1676)  1  Freem.  248  ;  Hall  v.  Huffam  (1690)  2  Lev.  228.  This  is  still  the 
law  of  England.  The  law  of  Scotland  was  different  and  our  legislature  at  an 
early  date  enacted  the  provisions  of  s.  15  in  conformity  with  Scottish  Law  ; 
1  Viet.  c.  7,  ss.  1,  2.  , 

Sales  of  Real  Estate  by  Executors.  Sections  16  to  23  were  necessary  in  the/o  *  ^  \s 
days  when  real  estate  did  not  vest  in  executors.  If  the  testator  charged  his  real 
estate  with  the  payment  of  debts  or  legacies  and  devised  the  same  to  trustees, 
it  was  then  necessary  that  some  person  should  have  power  to  raise  the  money 
with  which  the  land  was  charged.  If  the  real  estate  was  devised  in  fee  or  in 
tail  charged  with  debts  and  legacies,  the  executors  were  given  no  power  over 
it,  and  a  purchaser  or  mortgagee  was  relieved  from  seeing  to  the  application 
of  the  money,  but  not  where  charged  with  legacies  only  ;  Gray  v.  Richmond 
(1892)  22  O.R.  256.  Sees.  20-23  have  no  English  equivalent.  Since  1st  July, 
1886,  unless  the  property  is  devised  to  the  executors  as  trustees  the  Devolution 
of  Estates  Act  authorizes  tbe  dealing  by  the  executor  with  the  property.  But 
if  the  executor  derives  title  to  the  property  under  the  will  he  may  mortgage 
for  payment  of  debts  ;  Mercer  v.  Neff  (1898)  29  0.  R.  680  ;  and  if  the  testa- 
tor has  been  dead  less  than  twenty  years  the  purchaser  or  mortgagee  is  not 
bound  to  enquire  as  to  debts  ;  Re  Bailey  (1879)  12  Ch.D.  273  ;  Re  Tanqueray 
(1882)  20  Ch.  D.  476,  except  in  the  case  of  leaseholds  ;  Re  Whistler  (1887)  35 
Ch.  D.  561  ;  Re  Venn  and  Furze  (1894)  2  Ch.  101. 
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Specific  Performance.  It  will  be  noticed  that  s.  24  applies  as  well  where  the 
deceased  died  intestate  as  where  he  left  a  will. 

Trustees.  A  trustee  within  s.  27  includes  directors  of  a  company  ;  Re  Lands 
Allotment  Co.  (1894)  1  Ch.  616  ;  a  solicitor  who  receives  trusts  money  and 
does  not  account  (1893)  2  Q.B.  390  ;  a  trustee  cle  son  tort ;  Mara  v.  Browne 
(1895)  2  Ch.  69,  94  ;  buj:  not  a  mere  solicitor  to  trustees,  s.c.  (1896)  1  Ch.  199. 

Solicitors  and  Bankers.  Section  27  is  from  51  &  52  Viet.  c.  59  s.  1.  Section 
2  of  51  &  52  Viet.  c.  29  (The  Trustee  Act,  1888)  from  which  s.  28  is  taken  was 
enacted  as  an  extension  of  s.  56  of  the  Conveyancing  etc.,  Act  of  1881,  which 
exonerated  a  purchaser  who  paid  money  to  a  solicitor  where  he  produced  a 
deed  having  in  the  body  thereof  or  endorsed  thereon  a  receipt  for  the  considera- 
tion money.  This  was  held  not  to  apply  to  a  case  where  the  vendor  was  a 
trustee  ;  Re  Bellamy  and  Metropolitan  Board  of  Works  (1883)  24  Ch.D.  387. 
The  English  section  is  now  replaced  by  56  &  57  Viet.  c.  53,  s.  17.  Section  56 
was  not  reenacted  in  Ontario,  notwithstanding  the  re-enactment  of  the  im- 
mediately preceding  sections  54  and  55  ;  see  R.S.O.  c.  119,  s.  5  The  appoint- 
ment of  the  solicitor  is  sufficiently  made  under  the  English  section  by  entrust- 
ing him  with  a  deed  containing  a  receipt.  In  Ontario  it  may  be  evidenced  in 
any  way  showing  an  appointment. 

Section  28  will  not  authorize  an  attorney  of  a  trustee  to  appoint  a  solicitor 
or  banker  to  receive  the  trust  moneys ;  Re  Hetling  and  Merton's  contract 
(1893)  3  Ch.  269. 

The  solicitor  must  be  trusted  with  the  deed  by  the  trustee.  If  he  should 
have  stolen  it  or  had  not  been  permitted  by  the  trustee  to  have  the  custody  of 
it  the  purchaser  would  not  be  protected  ;  Day  v.  Woolwich  Equitable  Bldg. 
Socy.  (1889)  40  Ch.  D.  491  ;  one  of  the  trustees  cannot  be  appointed  to  receive 
the  money;  Re  Flower  and  Metropolitan  Board  of  Works  (1884)  27  Ch.U.592. 

Conditions  on  Sale  by  Trustees.  Section  29  is  similar  to  56  &  57  Viet.  c.  53, 
s.  14,  which  takes  the  place  of  The  Trustee  Act,  1888.  A  trustee  might  always 
sell  subject  to  any  reasonable  conditions  of  sale  ;  Hobson  v.  Bell  (1839)  2 
Beav.  17  ;  including  a  condition  for  rescission  in  the  event  of  being  unable  or 
unwilling  to  remove  objections  ;  Falkner  v.  Equitable  Reversionary  Society 
(1857)  4  Drew.  352.  But  care  had  to  be  taken  not  to  impose  conditions  not 
justified  by  the  state  of  the  title.  The  trustees  might  not  rashly  or  improvi- 
dently  introduce  a  depreciating  condition  for  which  there  was  no  necessity  ; 
Dance  v.  Goldingham  (1873)  L.R.  8  Ch.  902.  If  such  conditions  were  intro- 
duced specific  performance  would  not  be  decreed  either  against  the  trustees  or 
against  a  purchaser  ;  Dunn  v.  Flodd  (1883)  25  Ch.D.  629  ;  28  Ch.D.  583,  and 
the  trustees  would  have  been  restrained  in  an  action  by  the  cestui  que  trust 
from  completing  the  sale  ;  Dance  v.  Goldingham  (1873)  L.R.  9  Ch.  902. 

The  sale  will  not  now  be  impeachable  either  before  or  after  completion  unless 
made  at  an  undervalue  caused  by  the  conditions. 

The  purchaser  will  not  in  any  case  be  entitled  to  take  the  objection. 

Indemnity  for  Breach  of  Trust.  The  original  section  from  which  s.  30  was 
taken  has  been  replaced  in  England  by  56  &  57  Viet.  c.  53,  s.  45.  To  entitle  a 
trustee  to  indemnity  by  his  cestui  que  truxt,  the  cestui  que  trust  must  instigate 
or  request  or  consent  in  writing  to  some  act  or  omission  which  is  itself 
a  breach  of  trust,  and  not  to  some  act  or  omission  which  only  becomes  a 
breach  of  trust  by  reason  of  want  of  care  on  the  part  of  the  trustee.  He  must 
in  other  words  know  the  facts  which  constitute  the  breach  of  trust.  If  a 
cestui  que  trust  instigates,  requests  or  consents  in  writing  to  an  investment  not 
in  terms  authorized  by  the  power  of  investment  he  clearly  falls  within  the 
section,  and  in  such  case  his  ignorance  or  forgetfulness  of  the  terms  of  the 
power  will  not  prima  facie  protect  him.  But  if  all  that  a  cestui  que  trust  does 
is  to  instigate,  request  or  consent  in  writing  to  an  investment  which  is  author- 
ized by  the  terms  of  power  the  case  is  very  different.  He  has  a  right  to  expect 
that  the  trustees  will  act  with  proper  care  in  making  the  investment,  and  if 
they  do  not  they  cannot  throw  the  consequences  on  him,  unless  they  can  show 
that  he  instigated,  requested  or  consented  in  writing  to  their  non-performance 
of  their  duty  in  this  respect  ;  Re  Somerset,  Somerset  v.  Earl  Poulett  (1894), 
1  Ch.  231. 

An  instigation  or  request  need  not  be  in  wHtjnjpr ;  Griffith  v.  Hughes  (1892), 
3  Ch.  105.  The  Court  is  not  bound  to  impound"  the  interest  of  a  cestui  que 
trust  and  will  not  do  so  if  it  would  be  unjust;  Mara  v.  Browne  (1895),  1  Ch. 
69,  94. 
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Insurance  by  Trustees.  Prior  to  the  act  a  trustee  could  not  insure  the 
trust  property  out  of  income  without  the  consent  of  the  tenant  for  life  ;  Lewin 
on  Trusts,  8th  Ed. ,  580.  The  section  has  been  somewhat  changed  in  England 
by  56  &  57  Viet.  c.  53,  s.  18. 

Relief  of  Trusteees.  S.  31  (a)  is  from  the  Judicial  Trustees  Act,  1896  (59  and 
60  V.  c.  35)  s.  3.  The  power  to  relieve  the  trustee  is  meant  to  be  acted  on 
freely  and  fairly  in  the  exercise  of  judicial  discretion,  but  the  court  must  be 
satisfied  on  sufficient  evidence  that  the  trustee  acted  reasonably  as  well  as^ 
honestly^  and  if  a  trustee  has  not  acted  as  he  probably  would  have  acted  had 
it  bejsngTtTjii^iGt.inn  nflhis  r»wii  he  will  not  be  relieved.  Re  Turner.  Barker  v. 
Ivimey  (1897)  1  Ch.  536  ;  Re  Roberts  (1897)  76  L.  T.  479  ;  nor  if  he  advances 
on  mortgage  more  than  should  reasonably  be  advanced  or  without  getting  a 
proper  valuation  ;  Re  Stuart,  Smith  v.  Stuart  (1897)  2  Ch.  583.  But  leaving  a 
debt  of  1661.  due  upon  a  demand  note  by  a  man  in  good  credit  where  the  will 
authorized  the  trustees  to  maintain  the  estate  in  the  like  mode  of  investment 
as  at  the  testators  death  was  relieved  against  although  the  debtor  died  insolvent 
18  months  after  the  testators  death  ;  Re  Grindley,  Clews  v.  Grindley  (1898)  2 
Ch.  593  ;  and  where  trustees  erroneously  believed  they  had  power  to  sell  lease- 
holds they  were  relieved  from  liability  for  loss  of  income  caused  by  a  sale 
which  in  other  respects  was  proper  ;  Perkins  v.  Bellamy  (1898)  2  Ch.  521. 
The  onus  is  on  the  trustee  to  prove  that  he  acted  reasonably  and  honestly; 
Re  Stuart,  Smith  v.  Stuart  (1897)  2  Ch.  583.  Where  an  estate  unexpectedly 
turned  out  to  be  insolvent  payments  which  had  been  honestly  made  to  a  bene- 
ficiary were  allowed  as  against  creditors  ;  Re  Kay,  Mosley  v.  Kay  (1897)  2 
Ch.  518. 

Limitations.  The  Judicature  Act  (R.S.O.  c.  51)  s.  58  (1)  enacts  "  Subject  to 
the  provisions  of  section  32  of  the  Trustee  Act  no  claim  of  a  cestui  que  trust 
against  his  trustee  for  any  property  held  on  an  express  trust  or  in  respect  of 
any  breach  of  such  trust  shall  be  held  to  be  barred  by  any  Statute  of  Limita- 
tions." S.  32  is  substantially  the  same  as  s.  8  of  the  Trustee  Act  1888  (51  &  52 
Viet.  c.  59). 

Directors  who  by  mistake  or  carelessness  misapply  money  under  their  control 
belonging  to  the  Company  can  in  the  absence  of  fraud  rely  on  the  section  ;  Re 
Lands  Allotment  Co.  (1894)  1  Ch.  616. 

An  action  to  compel  trustees  to  replace  moneys  lost  through  breaches  of 
trust  is  an  action  to  recover  money  and  will  be  barred  at  the  expiration  of  six 
years  from  the  breach  of  trust,  or  six  years  from  the  time  that  the  interest  of  the 
plaintiff  beneficiary  becomes  an  interest  in  possession ;  Re  Bowden  (1890)  45  Ch. 
D.  444  ;  Re  Swain  (1891)  3  Ch.  233  ;  Re  Page  (1893)  1  Ch.  304  ;  Re  Somerset, 
Somerset  v.  Earl  Poulett  (1894)  1  Ch.  231. 

An  acknowledgement  will  take  the  case  out  of  the  Statute  but  it  must  be  an 
acknowledgement  of  the  breach  of  trust  and  a  liability  of  the  trustee  in  conse- 
quence thereof ;  Want  v.  Campain  (1893)9  T.L.R.  254;  Stephens  v.  Beatty 
(1895)  27  O.R.75;  and  accordingly  paying  interest  received  from  a  mortgagor 
is  not  an  acknowledgment  of  a  liability  for  the  insufficiency  of  the  investment ; 
Re  Somerset,  Somerset  v.  Earl  Poulett  (1894)  1  Ch.  231,  but  payment  by  a 
solicitor  as  the  agent  of  the  trustees  of  moneys  as  interest  on  alleged  invest- 
ments will  be  sufficient  ;  Clark  v.  Bellamy  (1899)  19  C.  L.  T.  174. 

A  tenant  for  life  is  barred  at  the  expiration  of  six  years,  Stewart  v.  Snyder 
(1898)  18  C.  L.T. ,  407,  30  0.  R.  1 10.  A  new  trustee  cannot  recover  against  the  old 
trustees  for  a  breach  of  trust  more  than  six  years  old,  he  not  being  a  beneficiary 
within  the  proviso  to  sub. -sec.  (b)  ;  Re  Bowden  (1890)  45  Ch.  D.  444.  As  be- 
tween trustees,  time  does  not  begin  to  run  until  the  liability  is  established,  so 
that  an  action  for  contribution  may  be  brought  within  six  years  from  the  judg- 
ment establishing  liability  ;  Robinson  v.  Harkin  (1896)  2  Ch.  415.  The  Statute 
of  Limitations  may  be  set  up  except  in  the  three  following  cases  (a)  fraud  by 
the  trustee;  (b)  retention  of  trust  property  by  him;  (c)  receipt  by  him  and 
conversion  of  it  to  his  own  use. 

Where  the  trustee  derived  no  benefit  from  the  breach  of  trust,  and  had  no 
knowledge  of  it,  and  was  not  concerned  in  it  in  any  way,  he  could  not  be  said 
to  be  a  party  or  privy  to  the  breach  of  trust  though  fraudulent,  as  where  the 
surplus  moneys  arising  from  a  sale  under  a  power  in  a  mortgage  were  fraudu- 
lently kept  bv  the  mortgagee's  solicitor  on  the  false  representation  that  he  had 
authority  to  receive  them  for  the  second  mortgagee  ;  Thorne  v.  Heard  (1895) 
A.C.  495. 

Where  moneys  have  been  paid  out  by  the  trustee  innocently  although  to  a 
wrong  person  or  for  a  wrong  purpose,  the  section  protects  the  trustee  from  de- 
mands more  than  six  years  old  ;  How  v.  Earl  Winterton  (1896)  2  Ch.  626. 
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Money  lent  by  trustees  to  a  mortgagor  on  insufficient  security  and  therefore 
in  breach  of  trust  and  paid  by  the  mortgagor  into  a  bank  in  which  one  of  the 
trustees  was  a  partner  in  part  discharge  of  a  debt  of  the  mortgagor  to  the  bank 

s  not  money  converted  by  the  partner  trustee  to  his  own  use ;  Re  Gurney, 

Mason  v.  Mercer  (1893)  1  Ch.  590. 

The  section  does  not  authorize  an  innocent  partner  in  a  firm  of  solicitors  to 
escape  liability  for  misappropriation  of  moneys  by  another  of  the  firm  ;  Moore 
v.  Knight  (1891)  1  Ch.  547. 

The  expression  "still  retained"  means  actually  in  his  hands,  or  under  his 
control  at  the  date  of  the  writ ;  Thorne  v.  Heard  (1893)  3  Ch.  530,  (1894)  1  Ch. 
599,  (1895)  A.C.  495. 

Married  Woman.  The  executors  of  a  husband  who  forcibly  deprived  his  wife 
of  moneys  forming  part  of  her  separate  estate  cannot  set  up  the  Statute  of 
Limitations  ;  Wassell  v.  Leggatt  (1896)  1  Ch.  554. 

Interest  in  Possession.  A  tenant  for  life  entitled  to  income  may  be  barred 
by  the  Statute  of  Limitations  as  to  income  and  may  subsequently  become  en- 
titled in  the  events  which  happen  to  the  settled  fund  by  virtue  of  a  resulting 
trust  and  such  right  does  not  become  an  "interest  in  possession"  until  the 
other  objects  of  the  trust  fail  and  will  not  be  barred  ;  Mara  v.  Browne  (1895) 
2  Ch.  69.  Time  does  not  run  against  beneficiaries  until  they  are  entitled  to 
interests  in  possession  ;  Re  Somerset,  Somerset  v.  Earle  Poulett  (1894)  1  Ch. 
231  ;  Stewart  v.  Snyder  (1898)  18  C.L.T.  407,  30  0.  R.  110. 

Accounts  of  Trustees.  Where  trustees  are  entitled  to  the  protection  of  s.  32, 
their  accounts  will  be  restricted  to  six  years  before  action.  For  form  of  order, 
see  Re  Davies,  Ellis  v.  Roberts  (1898)  2  Ch.  142. 

Breaches  of  Covenant  by  Trustees.  Much  difficulty  has  been  felt  as  to  the 
meaning  of  sub-sec,  (a)  and  as  to  the  difference  between  it  and  sub-sec,  (b).  In 
re  Bowden(1890)  45  Ch.  D.  444,  Lord  Justice  Fry  virtually  thought  that  (a) 
had  no  meaning,  but  in  How.  v.  Winterton  (1896)  2  Ch.  626;  Lindley  and 
Rigby.  L.  JJ.  discussed  it  elaborately.  Rigby  L.  J.  thought  that  it  extended 
to  actions  founded  upon  breaches  of  duty,  arising  either  from  a  simple  promise 
to  undertake  a  trust  or  a  covenant  to  undertake  it.  In  the  latter  case  the 
Statute  of  Limitations  applicable  "  if  the  trustee  had  not  been  a  trustee  "  would 
be  that  relating  to  specialties  and  the  period  of  limitation  would  be  20  years. 

Settling  Debts.  S.  33  is  from  Lord  Cranworth's  Act  (23  &  24  Viet.  c.  145) 
s.  30,  which  was  repealed  in  England  by  the  Conveyancing  Act  1881  (44  &  45 
Viet.,  c.  41,  s.  37,  which  section  is  replaced  by  56  &  57  Viet.,  c.  53,  s.  21. 
The  section  did  not  apply  to  administrators  until  the  amendment  of  1899,  and 
their  powers  were  limited  as  before  the  act ;  see  Williams  on  Exors.  9th  Ed. 
1694  et  seq.  A  sale  by  an  executrix  and  the  testator's  partner  of  partnership 
property  to  a  limited  company  partly  for  cash  and  partly  for  shares  under  an 
arrangement  for  the  handing  over  of  the  purchase  money  to  the  partnership 
bankers  is  a  compromise  within  this  section  and  is  valid ;  West  of  England  and 
South  Wales  District  Bank  v.  Murch  (1883)  23  Ch.  D.  138. 

In  Reid  v.  Reid  (1866)  16  C.P.  247,  it  was  held  that  an  executor  or  adminis- 
"  trator  may  as  such  refer  to  arbitration  causes  of  action  which  arose  in  the  life- 
time of  the  testator  or  intestate  so  as  to  bind  the  estate  and  without  making 
himself  personally  responsible. 

The  executors  may  compromise  claims  of  a  legatee;  Re  Warren  (1884)  32 
W.  R.  916. 

An  executor  may  pay  a  claim  barred  by  the  Statute  of  Limitations ;  Norton 
v.  Frecker  (1737)  1  Atk.  526;  but  not  after  a  judicial  decision  that  it  is  not 
recoverable;  Midgley  v.  Midgley  (1893)  3  Ch.  282.  But  he  has  no  authority 
to  pay  a  bond  the  consideration  of  which  is  illegal  or  immoral ;  Williams  on 
Exors.  9th  Ed.  1699,  nor  notes  where  there  was  no  consideration  ;  Re  Williams 
(1896)  27  O.R.  405,  nor  the  claim  of  a  creditor  who  is  prevented  from  enforc- 
ing his  claim  by  the  statute  of  frauds;  Re  Rownson  (1885)  29  Ch.  D.  358.  A 
claim  for  dower  cannot  be  compromised  by  an  administrator  setting  aside  a  por- 
tion of  the  real  estate;  Irwin  v.  Toronto  General  Trusts  Co.  (1894)  24  O.R.  484. 

One  of  several  executors  may  compromise  a  claim  although  the  others  dis- 
sent; Smith  v.  Everett  (1859)  27  Beav.  446  ;  but  if  the  effect  of  the  compro- 
mise is  to  relieve  him  from  liability  which  he  was  under  to  the  estate  jointly 
with  the  creditor  the  compromise  will  be  set  aside  ;  Stott  v.  Lord  (1862)  31  L. 
J.  Ch.  391. 
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Reasonable  time  may  be  allowed  for  payment  of  a  debt  ;  Ratcliffe  v.  Winch 
(1853)  17  Bear.  217  ;  Re  Owens  (1883)  47  L.  T.  61  ;  Johnston  v.  Ogg  (1877) 
25  Or.  261  ;  but  if  the  executor  allows  the  debt  to  become  barred  he  will  be 
liable  ;  Williams  on  Exors.  9th  Ed.  1702. 

Right  of  Retainer  abolished.  By  s.  34  the  executor's  right  of  retainer  of  his 
own  debt  in  case  of  a  deficiency  of  assets  is  abolished  ;  Re  Ross  (1881)  29  Gr. 
385. 

All  Debts  to  be  paid  Ratably.  Upon  the  death  of  a  person,  his  estate  if  in- 
jsolvent  hftpnnifts  virj-.na.l]  y  a,  trust  fund  for  the  payment  of  his  creditors  arid 
suerior  diligence  will  not  entitle  any  creditof  tO  obtain  an  advantage  over  the 


All  creditors  are  entitled  to  share,  including  those  resident  abroad,  though 
the  deceased  was  domiciled  and  had  assets  there;  Milne  v.  Moore  (1894)  24 
O.R.  456. 

Creditors  who  get  paid  in  full  are  bound  to  refund  the  amount  illegally 
received;  Bank  of  British  North  America  v.  Mallory  (1870)  17  Gr.  102; 
.  Chamber  lin  v.  Clark  (1882)  1  O.R.  135,  9  A.R.  273  ;  unless  the  deficiency  is 
caused  by  a  subsequent  wasting  or  depreciation  of  the  assets  ;  Re  Winslow 
(1890)  45  Ch.  D.  249. 

Position  of  the  Executor  when  Sued.  An  executor  suffering  judgment  against 
him  thereby  admitted  personal  assets  sufficient  to  satisfy  the  claim.  If  the 
estate  is  insolvent  the  proper  course  for  the  personal  representative  is  to  obtain 
an  order  for  administration.  It  has  been  suggested,  however,  that  he  may 
plead  the  deficiency  of  assets  and  the  Court  will  then  adjust  the  rights  of  the 
parties.  If  this  is  not  done  he  will  be  personally  liable  ;  Donor  v.  Ross  (1872) 
19  Gr.  229;  Taylor  v.  Brodie  (1874)  21  Gr.  607.  If  sued,  however,  in  the 
County  or  Division  Court  where  an  administration  order  could  not  be  granted 
it  would  appear  that  if  there  were  sufficient  assets  to  satisfy  the  claim  the  in- 
sufficiency of  assets  to  satisfj^  all  claims  would  be  no  defence  ;  Parsons  v. 
Gooding  (1873)  33  U.C.R.  499. 

Liens  not  Affected.  Prior  to  the  Creditors'  Relief  Act  (R.S.O.  c.  78)  it  was 
held  that  execution  creditors  who  had  executions  in  the  sheriff's  hands  during 
the  deceased's  lifetime  did  not  by  virtue  of  the  Act  then  corresponding  to  s. 
34  lose  their  priority  ;  Meyers  v.  Meyer  (1872)  18  Gr.  185.  The  effect  of  the 
Creditors'  Relief  Act  does  not  appear  from  any  reported  case  to  have  been  de- 
cided. Liens  would  now  have  to  be  valued,  R.S.O.  c.  132. 

Set-off  Against  Legatee.  Notwithstanding  s.  34  an  executor  can  set  off  a 
debt  due  bv  legatee  to  an  estate  although  the  legatee  may  have  died  insolvent  ; 
Bain  v.  Malcolm  (1887)  13  O.R.  444. 

Estoppel.  A  creditor  will  not  be  estopped  from  claiming  against  an  execute) 
by  merely  not  objecting  to  a  legatee  being  paid  if  he  was  not  aware  of  the  in- 
sufficiency of  the  assets  ;  Re  Ryerson  (1897)  29  N.S.R.  81. 

Covenants  in  Leases.  It  was  formerly  proper  for  an  executor  when  a  con- 
tingent liability  existed  under  a  lease  to  the  testator  to  claim  to  be  indemnified 
against  such  liability  by  the  legatees  of  the  estate  before  making  distribution, 
but  under  s.  36  such  indemnity  will  now  be  unnecessary  so  long  as  the  liabili- 
ties under  the  lease  have  been  satisfied  up  to  the  time  of  the  term  being 
assigned  by  the  executor  and  a  sum  set  apart  to  answer  any  future  claim  in 
respect  of  fixed  sums  agreed  by  the  deceased  to  be  laid  out  on  the  property  ; 
Dodson  v.  Sammell  (1860)  1  Dr.  &  Sm.  575. 

Advertisement  for  Creditors.  The  original  of  section  38  was  Lord  St. 
Leonard's  Act  (22  and  23  Viet.,  c.  35)  s.  29.  The  original  section  related  only 
to  executors  and  administrators.  The  benefit  of  its  provisions  are  now  ex- 
tended to  trustees  and  assignees  for  the  benefit  of  creditors.  There  is  no 
positive  rule  as  to  what  notices  are  sufficient.  The  circumstances  of  each  par- 
ticular case,  such  as  the  place  of  residence  of  the  deceased  and  his  position  in 
life  must  be  considered;  Re  Bracken  (1889)  43  Ch.  D.  1.  It  is  not  necessary 
in  Ontario  to  advertise  in  the  Ontario  Gazette  ;  Re  Cameron,  Mason  v.  Cam- 
eron (1893)  15  P.R.  272.  One  month  from  the  date  of  the  advertisement  was 
held  sufficient  time  to  give  the  creditors  although  the  advertisement  was  not 
published  till  a  few  days  later;  Re  Bracken  (1889)  43  Ch.  D.  1.  The  pro- 
visions of  the  section  apply  to  claims  of  next  of  kin  as  well  as  creditors  ;  New- 
ton v.  Sherry  (1876)  1  C.P.D.  246. 
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Failure  to  send  in  a  claim  will  not  deprive  a  creditor  of  his  rights  if  the  per- 
sonal representative  or  trustee  has  knowledge  of  the  claim  ;  Carling  Brewing 
and  Malting  Co.  v.  Black  (1884)  6  O.K.  441  ;  Markwell's  case  (1873)  21  W.R. 
135. 

The  notice  must  distinctly  state  that  the  estate  will  be  distributed  amongst 
the  parties  entitled  thereto,  having  regard  only  to  the  claims  of  which  the 
party  giving  it  has  notice,  and  that  he  will  not  be  liable  for  the  same  or  any 
part  thereof  so  distributed  to  any  person  of  whose  claim  he  had  not  notice  ; 
Stewart  v.  Snyder  (1898)  18  C.L.T.  407  ;  30  0,  R.  110. 

An  executor  who  has  distributed  the  assets  after  giving  the  notice  will  have 
the  same  protection  as  if  he  had  administered  the  estate  under  a  judgment  of 
the  Court,  and  if  he  should  have  set  apart  and  retained  legacies  as  trustee  110 
judgment  can  be  given  against  him  qua  executor;  Clegg  v.  Rowland  (1866) 
L.R.  3  Eq.  368  ;  and  in  an  action  against  legatees  by  an  unpaid  creditor  to 
compel  a  refund,  the  executor  as  such  would  not  be  a  proper  party  at  all ; 
Hunter  v.  Young  (1879)  4  Ex.  T).  256. 

Where  new  claims  come  in  after  advertisement  and  distribution  of  part  of 
the  estate,  the  personal  representative  or  trustee  has  no  locus  standi  to  recover 
back  any  portion  as  on  an  overpayment;  Leitch  v.  Molsons  Bank  (1896)27 
O.R.  621. 

An  advertisement  to  send  in  claims  does  not  amount  to  a  promise  to  pay 
statute  barred  debts ;  Scott  v.  Jones  (1836)  4  Cl.  &  F.  382 ;  nor  stop  the  run- 
ning of  the  Statute  of  Limitations  ;  Re  Stephens  (1889)  43  Ch.  D.  39. 

Application  to  Court  for  Advice.  The  section  from  which  s.  39  was  taken 
has  been  repealed  in  England,  the  object  thereof  now  being  obtained  by  or- 
iginating summons  ;  56  &  57  Viet.  c.  53,  s.  51.  The  object  of  the  section  is 
to  assist  trustees  in  the  execution  of  their  trust  as  to  little  matters  of  discre- 
tion ;  a  petition  thereunder  should  relate  only  to  the  management  and  invest- 
ment of  trust  property.  Therefore  the  Court  will  not  upon  such  a  petition 
construe  an  instrument  or  make  any  order  affecting  the  rights  of  parties  to 
property.  Neither  will  the  court  give  an  opinion  on  matters  of  detail  which 
cannot  properly  be  dealt  with  without  the  superintendence  of  the  Court  and 
the  assistance  of  affidavits  ;  Walker  &  Elgood  on  Executors,  2nd  Ed.  289, 
quoted  with  approval,  Re  Williams  (1895)  22  A. R.,  196,200  ;  see  also  Re  Cald- 
well  (1868)  2  Ch.  Chamb.  150  ;  Re  Spiller  (1860)  2  L.  T.  N.  S.,  71  ;  Re  Bar- 
rington  (1859)  1  J.  &.  H.  142  ;  Re  Simson  (1858)  1  J.  &  H.  89. 

Advice  may  be  given  as  to  an  investment ;  Re  Lorenz  (I860)  1  Dr,  &  Sm. 
401  ;  as  to  concurring  in  a  sale  ;  Earl  Poulett  v.  Hood  (1868)  L.  R.  5  Eq. 
116  ;  and  as  to  converting  saw  logs  into  lumber  ;  Re  Caldwell  (1868)  2  Ch. 
Chamb.  150  ;  as  to  payment  of  calls  on  shares  ;  Re  Box  (1864)  1  H.  &  M.  552; 
as  to  granting  a  lease  ;  Re  Lees'  Trust  (1875)  W.  N.  61  ;  as  to  exercising  a 
power  of  sale  ;  Re  Stone's  Settlement  (1874)  W.  N.  4  ;  as  to  making  an  ad- 
vancement ;  Re  Kershaw's  Trusts  (1869)  L.  R.  6  Eq.,  322  ;  Re  Breed's  Will 
(1875)  1  Ch.  D.  226.  Where  questions  of  construction  arise  a  suit  must  be 
instituted  ;  Re  Evans  (1861)  30  Beav.  232  ;  Re  Lorenz  (1862)  1  Dr.  &  Sm.  401; 
Re  Hooper  (1861)  29  Beav.  656  ;  but  a  will  may  now  be  construed  on  an 
originating  notice  Re  Sherlock  (1878)  18  P.  R.  61  ;  Re  Whitty  (1899)  19  C. 
L.  T.  85  ;  Holmstead  &  Langton  1097,  1098.  Advice  will  not  be  given  on  a 
hypothetical  case  Re  Box  (1864)  1  H.  &  M.  552.  The  advice  of  the  Court  need 
not  be  obtained  as  to  defending  a  suit  brought  against  the  trustee  ;  Re  Williams 
(1895)  22  A.R.  196  ;  and  the  trustee  might  on  the  petition  be  allowed  to  apply 
part  of  the  estate  in  defraying  the  costs  ;  Ex  Parte  Earl  (1881)  16  Ch.  D.  587. 
The  application  should  now  be  by  originating  notice  ;  C.  R.  938  (g),  see  Holm- 
sted  &  Langton,  p.  1097.  The  Master  in  Chambers  has  no  jurisdiction,  C.  R. 
42  (6).  One  trustee  may  apply  without  the  concurrence  of  the  other  ;  Re 
Muggeridge  (1859)  Johns.  625.  Where  an  executrix  applied  for  a  direction  as 
to  distribution  of  money  or  as  to  advertising  for  next  of  kin,  the  petition  was 
refused  in  the  absence  of  any  of  the  heirs  or  next  of  kin  ;  Re  Harley's  Estate 
(1897)  17  P.  R.  483,  but  except  where  there  is  a  deficiency  of  assets  all  parties 
interested  need  not  be  served  ;  Re  Mockett  (1859)  Johns.  628;  Infants  need 
not  be  served  ;  Re  Tuck's  Trusts  (1865)  W.  N.  15,  and  the  jurisdiction  may 
be  exercised  although  the  petition  is  not  served  on  any  one  ;  Re  French's 
Trusts  (1872)  L.  R.  15  Eq.  68  ;  Re  Larken's  Trust  (1872)  W.  N.  85.  The 
question  of  service  will  be  dealt  with  on  hearing  the  petition  ;  Re  Cook's 
Trust  (1873)  W.  N.  49.  Where  the  consent  of  a  married  woman  was  required 
to  investments  by  trustees  and  she  was  a  lunatic  not  so  found  by  inquisition, 
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the  Court,  exercising  the  jurisdiction  of  s.  39  dispensed  with  the  consent,  and 
directed  the  income  to  be  paid  to  the  husband  on  his  undertaking  to  apply  it 
to  the  maintenance  of  the  wife  ;  Re  T-  -  (1880)  15  Ch.  D.  78. 

Litigation.  The  Court  on  a  Petition  under  s.  39  permitted  trustees  to  apply 
certain  funds  not  exceeding  £3,000  in  payment  of  costs  of  litigation  for  the 
protection  of  the  estate  ;  Re  Lord  River's  Estate  (1881)  15  Ch.  D.  588,  n. 

Costs.  Where  the  application  concerns  income  only  the  costs  of  the  peti- 
tion may  be  ordered  to  be  paid  out  of  the  income,  Anon  (1860)  8  W.  R.  333  ; 
but  as  a  rule  they  will  be  paid  out  of  the  corpus  Re  McVeagh,  Seton  on 
Decrees,  4th  Ed.  p.  491. 

The  costs  of  affidavits  will  be  disallowed  Re  Muggeridge  (1859)  Johns. 
625  ;  Re  Mockett  (1859)  Johns.  628. 

Compensation.  Trustees  appointed  by  statute  are  entitled  to  compensation ; 
Re  Commissioners  of  Cobourg  Town  Trust  (1875)  22  Gr.  377  ;  Re  Toronto 
Harbor  Commissioners  (1881)  28  Gr.  195,  and  so  is  a  Trustee  appointed  by 
By-law  to  receive  municipal  debentures  and  hand  them  over  to  a  Railwajr 
Company  on  completion  of  the  railway  ;  Re  Ermatinger  (1896)  28  0.  R.  106  ; 
Re  Tilsonburgh,  Lake  Erie  and  Pacific  Ry.  Co.  (1897)  24  A.  R.  378. 

The  compensation  is  a  lien  upon  the  estate  ;  Life  Association  of  Scotland  v. 
Walker  (1876)  24  Gr.  293  ;  Re  Tilsonburgh,  Lake  Erie  and  Pacific  Ry  Co. 
(1897)  24  A.  R.  378  ;  Harrison  v.  Patterson  (1865)  11  Gr.  105. 

An  executor  who  discharges  his  duty  honestly  is  entitled  to  compensation 
although  his  accounts,  owing  to  want  of  business  ability  are  loosely  and  inac- 
curately kept ;  Hoover  v  Wilson  (1897)  24  A.  R.  424,  and  so  is  an  executor 
who  retains  money  in  his  hands  unemployed  ;  Gould  v.  Burritt  (1865)  11  Gr. 
523  ;  and  although  a  balance  is  found  against  him  on  a  surcharge ;  Sieye- 
wright  v.  Leys  (1882)  1  0.  R.  375,  and  although  he  may  have  invested  in 
unauthorized  securities  but  without  loss  ;  Peacock  v.  Colling  (1885)  54  L.  J. 
Ch.  743. 

Where  an  administration  suit  is  pending  it  is  improper  for  a  Surrogate 
Judge  to  fix  the  compensation,  and  his  allowance  will  be  disregarded  ;  Biggar 
v.  Dickson  (1868)  15  Gr.  233  ;  Cameron  v.  Bethune  (1868)  15  Gr.  486. 

Where  a  legacy  is  given  to  executors  "in  lieu  of  all  charges  for  their  ser- 
vices in  performing  the  duties  imposed  on  them  as  executors  of  this  my  will  " 
the}7  cannot  if  they  accept  probate  claim  a  larger  sum  ;  Williams  v.  Roy  (1885) 
9  0.  R.  534,  in  which  a  prior  decision  of  Denison  v.  Denison(1870)  17  Gr.  306, 
where  an  insufficient  legacy  was  given  as  Compensation,  and  the  Court  allowed 
a  further  sum,  was  doubted. 

A  legacy  given  as  compensation  does  not  on  a  deficiency  of  assets  abate  with 
other  legacies  ;  Anderson  v.  Dougall  (1888)  15  Gr.  405.  A  bequest  of  the 
share  of  the  residue  is  not  to  be  inferred  as  given  in  compensation  ;  Boys' 
Home  v.  Lewis  (1883)  4  0.  R.  18. 

The  Statute  has  fixed  no  standard  by  which  the  rate  of  compensation  is  to 
be  measured,  and  this  imports  that  each  case  is  to  be  dealt  with  on  its  merits 
according  to  the  sound  discretion  of  the  Judge.  The  adoption  of  any  hard 
and  fast  commission  (such  as  five  per  cent.)  would  defeat  the  intention  of  the 
statute  ;  Re  Fleming  (1886)  IIP.  R.  426.  Where  the  Judge  fixing  the  com- 
mission has  erred  on  the  side  of  liberality,  his  allowance  will  not  be  interfered 
with  if  he  has  not  proceeded  on  a  wrong  principle  ;  McDonald  v.  Davidson 
(1881)6  A.  R.  320. 

The  following  cases  may  be  consulted  as  illustrations  of  the  amount  of 
compensation  allowed  : — 

McLennan  y.  Reward  (1862)  9  Gr.  178.  Five  per  cent,  allowed  on  all  moneys 
received  and  paid  over  and  two  and  a  half  per  cent,  on  moneys  received 
and  not  paid  over. 

Torrance'v.  Chewett,  (1866)  12  Gr.  407.  Four  per  .cent,  on  all  transfers  of 
stocks  and  all  moneys  paid  in  and  collected. 

Thompson  v.  Freeman,  (1868)  15  Gr.  384.  Remuneration  by  commission  on 
the  transfer  of  land  to  a  beneficiary  valued  at  $66,000  and  on  moneys  received 
and  disbursed  in  a  business  carried  on  by  an  agent,  is  not  the  proper  method. 
A  lump  sum  should  be  allowed. 
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Denison  v.  Denison,  (1870)  17  Gr.  306.  Where  the  estate  was  large,  requir- 
ing great  care  and  judgment  for  years.  $1,500  was  allowed  to  one  executor, 
and  §1,500  to  two  others  jointly. 

Wagstaff  v.  Lowerre,  (1856)  23  Barb  224.  The  compensation  is  given  for  the 
care  and  management  of  the  estate  and  not  for  the  simple  act  of  receiving  and 
paying  over,  and  where  the  estate  consisted  of  unproductive  real  estate,  a  lump 
sum  was  allowed. 

Re  Berkeley's  Trust,  (1879)  8  P.  R.  193.  Ona  commission  is  allowable  on 
the  determination  of  the  trust  for  the  receipt  and  proper  application  of  moneys 
payable  out  of  the  corpus,  but  none  on  investment  and  re-investment  of  the 
trust  funds.  On  receipts  of  income  a  commission  should  be  allowed  out  of 
income,  fixed  in  this  case  at  four  per  cent.  A  yearly  allowance  should  be 
made  for  looking  after  taxes  and  insurance,  etc.  of  real  estate,  without  preju- 
dice to  an  ultimate  commission  upon  the  estate  received  and  handed  over. 

Stinson  v.  Stinson(1881)  8  P.R.  560.  A  lump  sum  allowed  for  care  of  land 
not  realized  upon  in  addition  to  commission  and  income. 

Re  Batt ;  Wright  v.  White  (1883)  9  P.R.  447.  Commission  of  $400  was  al- 
lowed on  receipts  of  $9,400,  although  $3,200  was  in  securities  which  were 
merely  handed  over. 

Re  Honsberger,  (1885)  10  O.R.,  521.  Notwithstanding  the  granting  of  an 
administration  order,  an  allowance  should  be  made  for  moneys  received  pend- 
ing administration,  but  the  allowance  should  be  considerably  reduced  on 
account  of  the  diminishing  of  the  responsibility  ;  and  in  Thompson  v.  Fairbairn, 
(1886)  11  P.R.  333,  where  all  the  work  was  done  during  an  administration  suit, 
five  per  cent,  was  allowed  on  disbursments  of  $300,  one  per  cent,  on  $2,400 
collected  by  the  plaintiff's  solicitors,  and  on  $10,000,  money  due  by  the  Execu- 
trix to  the  estate  ;  two  and  a  half  per  cent,  on  collections  of  $12,000  and  noth- 
ing on  $4,700  appearing  on  each  side  of  the  account,  being  on  a  transfer  of 
mortgage  by  an  arrangement  between  the  Solicitors,  sanctioned  by  the  Court. 

Re  Fleming,  (1886)  11  Pr.  272,  426.  Five  per  cent,  was  allowed  on  $32,000. 
moneys  received,  and  one  per  cent,  on  $79,000  securities  received  and  handed 
over  to  a  co-executor  as  beneficiary. 

Archer  v.  Severn,  (1887)  13  O.R.  316.  Five  per  cent,  allowed  on  $45,000 
received,  there  being  300  items  on  one  side  and  400  on  the  other  side  of  the 
account,  and  a  great  deal  of  labor  and  trouble. 

Re  Prittie,  (1889)  13  P.R.  19.  Where  the  rents  were  collected  by  an  agent, 
who  was  paid  a  commission,  two  and  a  half  per  cent,  was  nevertheless  allowed 
to  the  Executors  and  $50  was  allowed  them  on  an  exchange  of  lands,  said  to  be 
valueless,  for  stock  in  a  Land  Company,  instead  of  commission  on  the  par 
value  of  the  stock. 

Re  Central  Bank,  Liquidator's  case,  (1892)  22  O.R.  247.  Two  and  a  half  per 
cent,  was  allowed  to  a  Liquidator  on  moneys  collected  and  one  and  a  quarter 
per  cent.  ,on  amounts  adjusted  or  set  off.  See  also  Judgment  of  Master  in 
Ordinary,  26  C.L.J.  24. 

Re  Cursitir.  (1894)  9  M.L.R.  433.  Four  per  cent,  was  allowed  on  the 
amount  received  and  disbursed,  and  two  per  cent,  on  the  amount  received  and 
still  remaining  on  hand,  subject  to  a  further  allowance  to  be  made  when  the 
estate  should  be  wound  up. 

Re  Ermatinger  (1896)  28  0.  R.  106  ;  (1897)  24  A.R.  378.  $400  was  allowed 
for  receiving  municipal  debentures  and  handing  them  over  on  completion  of  the 
railway. 

No  allowance  was  made  for  an  agent  who  collected  moneys  gratuitously. 
Chisholm  v.  Barnard  (1864)  10  Gr.  479,  nor  for  moneys  charged  against  executors 
on  the  basis  of  wilful  default,  Bald  v.  Thompson  (1870)  17  Gr.  154  ;  nor  for  a 
share  in  residue  payable  to  executors,  Boys'  Home  v.  Lewis,  (1883)  4  O.R.  18. 
The  allowance  should  be  spread  over  the  whole  term  of  service,  Re  Central 
Bank,  (1892)220.  R.  247;  but  executors  are  entitled  to  be  credited  with  a 
proportionate  amount  of  the  allowance  at  the  end  of  each  year,  Hoover  v.  Wil- 
son (1897)  24  A.R.  424.. 
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amended  by  62  V.  c.  11,  s.  33.  .  f\  -TTTT 

An  Act  respecting  Investments  by  Trustees.    *»    /9o  3  <2 

HER  MAJESTY,  by  and  with  the  advice  and  consent  of 
the  Legislative  Assembly  of  the  Province  of  Ontario, 
enacts  as  follows  :  — 

1.  This  Act  may  be  cited  as  "The  Trustee  Investment  Act"  Short  title. 

2.  —  (1)  Trustees  or  executors  having  trust  money  in  their  Trustees  or 
hands,  which  it  is  their  duty,  or  which  it  is  in  their  discretion,  executors  may 
to  invest  at  interest,  shall  be  at  liberty  at  their  discretion,  to  in-  moneys  in 
vest  the  samfelnany  stock,  debentures  or  securities  of  tlmGovern-  certain  secu- 
ment  of  the  Dominion  of  Canada,  or  of  this  Province  J(6rm  secu-  r] 

rities  which  are  a  first  charge  on  land  held  in  fee  simple,  provided 

that  such  investments  are  in  other  respects  reasonable  arid  pro-  Imp.  Act  23-24 

per,  and  such  trustees  or  executors  shall  also  be  at  liberty,  at  v-  °-  145> 

their  discretion,  to  call  in  any  trust  funds  invested  in  any  other  \  ,    / 

securities  than  as  aforesaid,  and  to  invest  the  same  in  any  such 

stock,  debentures  or  securities  aforesaid,  and  also,  from  time  to   ^j  fifa  g  //  <tf  /, 

time,  at  their  discretion,  to  vary  any  such  investments  as  afore- 

said, for  others  of  the  same  nature;  and  any  such  moneys  already 

invested  in  any  such  stock,  debentures  or  securities  as  aforesaid, 

shall  be  held  and  taken  to  have  been  lawfully  and  properly  in- 

vested. 

(2)  This  section  shall  apply  and  extend  to  both  present  and  This  section  to 
future  trustees  and  executors.     RS.O.  1887,  c.  110,  s.  29  (1  and 
3). 

3.  —  (1)  For  the  purposes  of  the  following  sections  of  this  Act  interpre. 
fflp.'ftxjprpjfiflirm  "t.TMio*™"  P!>  nil  Yf  fhpmeri  to  include  an  execu-  tation. 
tor  or^administrator  and  a  trustee  whose  trust  arises  by  nnn-  "Trustee." 
struction  oj  imph'p.a.t.inn  of  law  as^well  as  an  express  trustee. 

(2)  The  provisions  of  this  Act  relating  to  a  trustee  shall 
apply  as  well  to  several  joint  trustees  as  to  a  sole  trustee. 

(3)  The  expression    "  stock  "   shall    include   fully  paid   up 
shares. 

(4)  The  expression  "instrument"   shall  include  an  Act  of 
the  Legislature  of  Ontario.     54  Yc  c.  19,  s.  2. 

4.  The  powers   hereby  conferred    ar<^    in   arlrMf.irm    t.n   f,Vift  Additional 
DO  were**  confer  red  by  the  instrument,  if  anv1  greasing-  the  trust!  P°wers  given. 
jFrovided  that  nothing  herein   contained  shall  authorize  any  provi80. 

[399] 
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trustee  to  do  anything  which  he.  is  in  express  terms  forbidden 
to  do,  or  to  omit  to  do  anything  which  he  is  in  express  terms 
directed  to  do,  by  the  instrument  creating  the  trust.  R.  S.  O. 
1887,  c.  110.  s.  29  (2)  ;  54  V.  c.  19,  s.  3. 


Investment  of      5  —  Q_)  j^  shall  be  lawful  for  a  trustee,  unless  expressly  fnr- 
fridden  bv  the  instrument  (if  ?.ny)  prating  f.hft  j-.rus^  to  invest 
any  trust  funds  in  his  hands  in  terminable  debentures  or  4g- 
ST.  -pr-    ,yr  benture  stock  of  the  hereinafter  mentioned  societies  and  com- 

panies, provided  that  such  investment  is  in  other  respects 
reasonable  and  proper,  and  that  the  debentures  are  registered. 
and  are  transferable  only  on  the  books  of  the  society  or  com- 
pany in  his  name  as  the  trustee  for  the  particular  trust  estate 
for  which  they  are  held  in  such  debentures  or  debenture  stock 
as  aforesaid  :  — 

(a)  Of  any  incorporated  society  or  company  which   has 
been,  or  shall  hereafter  be  authorized  by  any  lawful 
Xuutnor^y  to  lend  money  upon  mortgages  on  real 

/'  ^  3-  $>  .  estate,  or  for  that  purpose  and  other  purposes,  such 
society  or  company  having  a  capitalized,  fixed,  paid 
up  and  permanent  stock  not  liable  to  be  with- 
drawn therefrom  amounting  to  at  least  $500,4)  Q0, 
and  having  a  reserve  fund  amounting  to  not  less 
than  25  per  cent,  of  its  paid  up  capital,  and  its 
stock  having  a  market  value  of  not  less  than 
per  cent,  premium  ; 

(6)  Or  of  any  society  or  company  heretofore  incorporated 
under  chapter  164  of  the  Revised  Statutes  of 
Ontario,  1877,  or  any  Act  incorporated  therewith, 
or  under  chapter  169  of  the  Revised  Statutes  of 
Ontario,  1887,  having  a  capitalized,  fixed,  paid  up, 
and  permanent  stock  not  liable  to  be  withdrawn 
therefrom  amounting  to  at  least  SI  00,000,  and 
having  a  reserve  fund  amounting  to  not  less  than 
15  per  cent,  of  its  paid  up  capital,  and  its  stock 
having  a  market  value  of  not  less  than  7  per  cent. 
premium  ;  provided  that  nothing  in  this  clause  (6) 
shall  in  any  way  affect  any  investment  made  under 
statutory  authority  before  the  passing  of  this  Act. 
62  V.  c.  11,  s.  3N. 

(2)  The  trustees  may  from  time  to  time  vary  any  such  in- 
vestment.    54  V.  c.  19,  s.  4  (a-c). 

Companies          6.  No  investments  shall  be  made  under  authority  of  this 
m  which         AC£  jn  the  debentures  of  any  society  or  company   of  the  class 

funds  invested  ,          -IP  ,.          i       i_  •   i     i  T_J.    •       j 

tobeapproved  first  hereinbefore  mentioned.  which  has  not  obtained  an  order 
by  Lieutenant-  of  the  Lieutenant-Governor  in  Council  approving  of  iiivest- 

Governor.  -  -  r—  -.  —  77  --  ,    ,  ~1™^~          "T"1  -  1 

ments  in  the  dehentnrp.s  thftrpnt  ;  and  such  approval  is  not  to  be 

granted  to  any  society  or  company  which  does  not  appear  to 
have  kept  strictly  within  its  legal  powers  in  relation  to  bor- 
rowing and  investment.  54  V.  c.  19,  s.  5. 
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T.  The  Lieutenant-Governor  in  Council  if  he  deems  it  ex-  Revocation  of 
pedient  may   at  any  time  revoke  any  Order  in  Council  pre-  CounciUp- 
viously  made  approving  of  investments  in  the  debentures  or  proving  of 
debenture  stock  of  any  society  or  company.     Such  revocation  mvestments. 
shall  not  affect  the  propriety  of  investments  made  before  such 
revocation.     54  Y.  c.  19,  s.  6, 

8.  —  (1)  No    trustee    lending  money  upon  the  security   of  When  trustee 
any   property    shall  be  chargeable  with  breach  of  trust  by  "^fJSdS* 
rga.srm  only  of  the  proportion  bornft  by  f.hp.  amount  of  thft  loan  insufficient 
t<3  the  value  of  the  property  at  the  time  when  the  loan  was  ®ec'  >n*y' 
made,  prqyjded  that  it  appears  to  the  court  that  in  making  the        '    ° 
loan  the  trustee  was  acting  upon  a  report  as  to  the  value  "7>f 
tne  property  made  by  a  person  /whom  the  trustee,  reasonably 
Believed  to  be  an  able  practical  surveyor  or  valuer,  instructed 
and  employed  independently  of  any  owner  of  the  property,       J     * 
^vhether  such  surveyor  or  valuer  carried  on  business  in  the     .r. 
locality  where  the  property  is  situate  or  elsewhere,"%nd  that 
the   amount     of   the  loan  does  not  exceed   one  half  ot  the 
value  of   the   property    as    stated   in   the    report,    and*T;hat 
the  loan  was  made  under  the  advice  of  the  surveyor  or  valuer 
expressed  in  the  report.     This  section  shall  apply  to  a  loan 
upon  any  property  on  which  the  trustee  can  lawfully  lend. 

(2)  This  section  shall  apply  to  transfers  of  existing  securi- 

'     ties  as  well  as  to  new  securities,  and  to  investments  made  as 

well  before  as  on  and  after  the  4th  day  of  May,  1891,  unless 

some  action  or   other  proceeding  was  pending  with  reference 

thereto  at  the  said  date.     54  V.  c.  19,  s.  9. 

0.  —  (1)  Where  a  trustee  has   improperly    advanced   trust  Trustee  lend- 
monev  on  a  mortgage  security  which  would  at  the  time  of  the  mf?  more  than 

,  •  A          j.    •         n  j.      £       authorized 

investment  nave  been  a  proper  investment  in  all  respects  tor  amount. 
a  less  sum  than  was  actually  advanced  thereon,  the  security  imp.  Act  51-52 
shall  be  deemed  an  authorized  investment  for  such  less  sum,  Vt  c*  59j  s>  5< 
and  the  trustees  shall  only  be  liable  to  make  good  the  sum 
advanced  in  excess  thereof  with  interest. 

(2)  This  section  shall  apply  to  investments  made  as  well 
before  as  on  and  after  the  4th  day  of  May,  1891,  unless  some 
action  or  other  proceeding  was  pending  with  reference  thereto 
at  the  said  date.  54  V.  c.  19,  s.  10. 


Al 
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NOTES. 

Unauthorized  Investments.  A  settlor  or  testator  may  authorize  the  invest- 
ment of  trust  funds  in  such  manner  as  he  may  see  fit;  Forbes  v.  Ross  (1788)  2 
B.C.C.  430,  2  Cox  113  ;  Paddon  v.  Richardson  (1856)  7  De  G.  M.  &  G.  563.  A 
power  to  place  the  money  out  at  interest  at  the  trustee's  discretion  or  on  such 
good  security  as  he  may  think  safe  will  not  justify  an  investment  on  personal 
security  ;  Lewin  on  Trusts,  8th  Ed.  316,  or  in  securities  in  which  it  is  not 
usual  for  prudent  men  to  invest ;  Knox  v.  MacKinnon  (1888)  13  App.  Cas.  753; 
Stretton  v.  Ashmall  (1855)  3  Drew  9;  Consterdine  v.  Consterdine  (1850)  13 
Beav.  330  ;  and  where  there  is  power  to  invest  on  personal  security  it  must 
be  exercised  with  great  caution  ;  Pickard  v.  Anderson  (1872)  L.  R.  13 
Eq.  608.  Where  a  settlement  contained  a  power  of  revocation  by  the  settlor 
with  the  consent  of  the  trustee  and  the  trustee  invested  in  securities  not 
authorized  by  the  settlement  under  instructions  by  letter  from  the  settlor,  the 
investments  were  justifiable  as  what  was  done  amounted  to  a  defective  execu- 
tion of  the  power ;  Re  MacKenzie  Trusts  ( 1897)  28  O.  R.  312.  A  power  to  invest 
in  such  securities  as  trustees  "shall  think  fit "  means  "shall  honestly  think  fit," 
and  a  trustee  who  receives  a  bribe  or  commission  on  an  investment  will  be  held 
accountable  for  loss;  Re  Smith,  Smith  v.  Thompson  (1896)  1  Ch.  71.  An  even 
hand  must  be  held  as  between  the  tenant  for  life  and  remainderman  ;  Raby  v. 
Ridehalgh  (1855)  7  De.  G.  M.  &  G.  104  ;  Re  Dick  (1891)  1  Ch.  423  ;  Hunie  v. 
Lopes  (1892)  A.  C.  112 ;  Mara  v.  Browne  (1895)  2  Ch.  83  ;  Re  Hotchkin  (1887) 
35  Ch.  D.  41. 

In  addition  to  the  securities  authorized  by  the  settlement  or  will,  trustees 
may  unless  forbidden  hereby  to  do  so  may  invest  in  ; 

1.  Government  securities. 

2.  First  mortgages  of  real  estate,  f^f^S^W?  ffi&Jjl^u'Z. 

3.  Debentures  or  debenture  stock  of  loan  companies  and  building  societies 
approved  by  the  Lieutenant-Governor  in  Council. 

Lending  on  Insufficient  Security.  The  proportion  which  trustees  are  authori- 
zed to  lend  on  first  mortgages  of  real  estate  has  not  been  settled  by  any  decision 
in  Ontario.  It  has  always  been  assumed  that  the  rules  laid  down  in  the  English 
cases  applied.  Trustees  in  England  are  authorized  in  many  cases  to  lend  two- 
thirds  of  the  value  of  the  property  and  section  4  of  Imperial  Act  51  and  52  Viet. 
c.  59  (The  Trustee  Act,  1888)  from  which  s.  8  was  originally  taken  absolved 
trustees  from  liability  under  the  circumstances  provided  for  therein  when  the 
amount  loaned  did  not  exceed  two-thirds  of  the  value  stated  in  the  valuer's 
report.  A  substantially  similar  provision  is  now  contained  in  the  Trustee  Act 
1893  (56  &  57  Viet.  c.  53,  s.  8).  Section  8  of  the  Ontario  Act  protects  the 
trustee  only  to  the  extent  of  one-half  of  the  reported. value  and  in  this  respect 
differs  from  the  English  enactment.  Whether  it  is  to  be  assumed  therefrom 
that  the  legislature  has  indicated  that  a  trustee  is  not  justified  in  lending  more 
than  one -half  the  value  of  property  offered  as  security  is  a  question  not  covered 
by  authority. 

It  has  been  laid  down  in  England  that  in  the  case  of  ordinary  agricultural 
land  the  margin  ought  not  to  be  less  than  one-third  of  its  value,  whereas  in 
cases  where  the  subject  of  the  security  derives  its  value  from  buildings  erected 
upon  the  land  or  its  use  for  trade  purposes,  the  margin  ought  not  to  be  less 
than  one-half.  These  have  not  been  laid  down  as  hard  and  fast  limits  up  to 
which  trustees  will  be  invariably  safe,  and  beyond  which  they  can  never  safely 
lend,  but  as  indicating  the  lowest  margins  which  in  ordinary  circumstances  a 
careful  investor  of  trust  funds  ought  to  accept  ;  Re  Godfrey  (1883)  23  Ch.  D. 
483 ;  Smethurst  v.  Hastings  (1885)  30  Ch.  D.  490.  Where  the  property  is  exclu- 
sively or  mainly  used  for  the  purposes  of  trade,  no  prudent  investor  can  be  in 
a  position  to  judge  of  the  amount  of  margin  necessary  to  make  a  loan  for  a  term 
of  years  reasonably  secure,  until  he  has  ascertained  not  only  its  present  market 
price,  but  its  intrinsic  value  apart  from  those  trading  considerations  which  give 
it  a  speculative  and,  it  may  be,  a  temporary  value,  per  Lord  Watson,  Learoyd 
v.  Whitely  (1887)  12  App.  Cas.  727,  733. 
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Trustees  should,  therefore,  not  lend  as  much  as  one-half  on  buildings  used 
in  trade  ;  Stickney  v.  Sewell  (1835)  1  M.  &  Cr.  8,  or  for  manufacturing,  Royds 
v.  Royds  ( 1851)  14  Beav.  54 ;  and  not  more  than  one-half  on  cottages ;  Re  Olive, 
Olive' v.  Westerman  (1886)  34  Ch.  D.  70 ;  and  where  the  trustees  lent  £3,000  on 
the  security  of  a  brickfield  valued  at  £7,200  as  a  going  concern,  but  the  land 
being  worth  only  £2,000,  they  were  (before  the  Act)  charged  with  the  full 
amount  of  the  loan  ;  Learoyd  v.  Whitely  (1886)  32  Ch.  D.  347 ;  33  Ch.  D.  196 ;  12 
App  Gas.  727.  Where  trustees  advanced  £5,000  on  a  house  and  grounds  at 
Liverpool  valued  by  a  London  surveyor  at  £7,000  to  £8,000,  and  the  surveyor 
had  been  employed  by  the  trustee's  solicitors  and  was  in  fact  the  agent  of  the 
borrower  and  made  an  inflated  report,  they  were  held  to  be  liable  to  replace 
the  £5,000  ;  Fry  v.  Tapson  (1884)  28  Ch.  D.  268. 

Trustees  may  lend  on  unfinished  buildings  if  due  security  is  taken  for  their 
completion,  but  the  buildings  should  be  of  the  character  which  experience 
shows  will  be  constantly  let  in  the  neighborhood  and  not  buildings  of  an 
experimental  character  ;  Rae  v.  Meek  (1889),  14  App.  Cas.  558,  but  the  fact 
that  houses  are  unfinished  or  unlet  is  a  strong  circumstance  in  considering 
whether  an  investment  is  improvident  ;  Re  Salmon,  Priest  v.  Uppleby  (1889) 
42  Ch.  D.  351,  370. 

Where  the  investment  was  upon  the  security  of  a  house  and  grounds  valued 
(but  not  by  a  valuer  employed  independently  of  the  mortgagor)  at  £42,750, 
the  trustees  were  held  to  be  justified  in  lending  only  £26,000  ;  Re  Somerset, 
Somerset  v.  Earl  Poulett  (1894)  1  Ch.  231. 

But  where  trustees  slightly  exceeded  the  rule,  but  acted  honestly  and  as 
prudent  men  would  have  done  in  dealing  with  their  own  funds,  they  were  pro- 
tected bv  the  Court  and  were  allowed  their  costs  ;  Jones  v.  Lewis  (1850)  3 
DeG.  &  Sm.  471  ;  reversed  it  is  said  on  appeal,  see  34,  Ch.  D.  73  ;  Re  Godfrey, 
Godfrey  v.  Faulkner  (1883)  23  Ch.  I).  483  ;  Re  Pearson  (1885)  51  L.  T.  N.  S. 
692. 

The  degree  of  care  which  a  trustee  must  exercise  is  to  be  tested  by  a 
reference  to  an  average  standard,  and  not  by  the  degree  of  care  and  prudence 
which  the  trustee  uses  in  the  management  of  his  own  private  affairs  ;  Knox  v. 
McKinnon  (1888)  13  App.  Cas.  753  ;  Rae  v.  Meek  (1889)  14  App  Cas.  558. 

Competency  of  Valuer.  The  trustee  must  "reasonably  believe"  the  valuer 
to  be  competent.  It  has  been  argued  that  the  words  "  reasonably  believed  " 
in  section  8  govern  not  only  the  competency,  but  also  the  words  following  that 
"  the  valuer  is  instructed  and  employed  independently  of  any  owner  of  the 
property,"  but  it  has  been  held  that  if  the  valuer  is  in  fact  not  instructed  or 
employed  independently  of  the  owner  of  the  property,  the  fact  that  the 
trustees  believed  him  to  have  been  employed  independently  will  not  relieve 
them  ;  Re  Walker  (1890)  59  L.  J.  Ch.  386  ;  Re  Somerset,  Somerset  v.  Earl 
Poulett  (1894)  1  Ch.  231,  253,  see  also  Re  Stuart,  Smith  v.  Stuart  (1897) 
2Ch.  583. 

Local  Valuator  not  now  necessary.  Section  8  dispenses  with  the  necessity  of 
employing  a  valuer  carrying  on  business  in  the  locality  where  the  property  is 
situate.  But  the  fact  that  a  valuer  has  no  local  knowledge  is  a  circumstance 
to  be  considered  on  the  question  of  the  trustees  "  reasonable"  belief  in  the 
valuer's  competency.  A  reasonable  belief  would  be  a  belief  formed  by  the 
mind  of  a  reasonable  man — a  belief  founded  on  reason  ;  United  States  Express 
Company  v.  Donohue  (1887)  14  0.  R.  333,  356  ;  Peek  v.  Derry  (1887)  37 
Ch.  D.  541.  Where  there  is  nothing  special  in  the  nature  of  the  property  so 
as  to  render  the  assistance  of  an  expert  really  necessary  for  the  guidance  of  a 
prudent  man,  trustees  will  not  be  guilty,  of  a  dereliction  of  duty  in  not  seeking 
advice  from  such  a  person  ;  Re  Chapman,  Cocks  v.  Chapman  (1896)  2  Ch. 
753,  772. 

Investment  to  Stand  Good  for  Proper  Amount.  An  investment  which  is  not 
of  the  class  in  which  a  trustee  is  by  law  or  by  the  settlement  empowered  to 
invest  is  an  "  unauthorized  investment  "  and  a  breach  of  trust  and  the  trustee 
is  bound  to  replace  the  amount  ;  Re  Salmon,  Priest  v.  Uppleby  (1889)  42  Ch. 
D.  351,  367.  The  cestui  que  trust  may  ratify  it,  in  which  case  it  will  become 
part  of  the  trust  estate  and  the  trustee  will  be  exonerated  or  he  may  reject 
it  in  which  case  he  may  assert  a  lien  upon  it  for  the  trust "  money 
invested  therein,  and  after  realization,  compel  the  trustee  to  make  good  the 
deficiency:  Thornton  v.  Stokill  (1855)  1  Jur.  N.  S.  751. 
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An  investment  according  to  the  terms  of  the  trust  but  on  insufficient  securitj1- 
is  part  of  the  trust  estate.  In  Fry  v.  Tapson  (1884)  28  Ch.  D.  278,  Kay  J. 
ordered  the  trustees  to  replace  the  amount  loaned  with  interest  and  decreed 
that  upon  payment  they  should  be  entitled  to  the  mortgage.  In  Re  Salmon, 
Priest  v.  Uppleby  (1889)  42  Ch.  D.  351,  Kekewich  J.  held  that  a  trustee  could 
not  be  made  liable  for  loss  unless  an  opportunity  were  given  him  to  take  over 
the  insufficient  security,  but  the  Court  of  Appeal  reversed  this  and  held  that 
as  the  investment  was  in  the  authorized  class,  the  realization  thereof  by  new 
trustees  without  notice  to  the  negligent  trustee  (who  had  retired)  did  not 
exonerate  him.  Cotton  L.  J.,  said  "The  case  is  entirely  distinct  from  that  of 
an  investment  outside  the  terms  of  the  trust  which  the  cestui  que  trust  must 
accept  or  reject.  Here  the  trustee  is  only  liable  for  the  loss  and  that  liability 
is  to  be  enforced  Avhen  the  investment  is  realized,"  p.  368  ;  Fry  L.  J.  said 
"  The  mode  of  enforcing  this  liability  depends  on  the  circumstances  of  the 
particular  case.  In  some  cases  justice  will  be  best  done  by  realizing  the 
security  and  making  him  pay  the  deficiency  ;  but  in  some  cases  it  may  be  right 
to  make  him  pay  at  once  the  whole  sum  improperly  invested,  and  let  him  take 
the  benefit  of  the  security." 

Where  the  cestui  que  trust  is  an  infant,  the  trustee  will  be  ordered  to  make 

g)od  the  loss  although  the  security  cannot  be  transferred  to  him  :  Head  v. 
ould  (1898)  2  Ch.  250. 

S.  9  provides  a  new  rule.  The  Court  is  to  ascertain  regardless  of  present 
circumstances  the  amount  which  the  trustees  would  have  been  justified  in 
advancing  and  the  trustee  is  responsible  only  for  the  excess  to  the  extent  of 
the  deficiency  which  arises  on  realization.  Re  Somerset,  Somerset  v.  Earl 
Poulett  (1894)  1  Ch.  231,  258.  A  sale  will  not  be  ordered  unless  the  cestuis 
(jue  trust  are  before  the  Court :  Butler  v.  Butler  (1877)  5  Ch.  D.  554,  7  Ch.  D. 
116. 

Retention  of  Securities.  The  retention  of  a  mortgage  investment  on  property 
which  has  fallen  in  value  so  that  more  than  two-thirds  of  the  value  of  the 
property  is  invested  is  not  necessarily  a  breach  of  trust.  The  trustees  must 
exercise  a  discretion  as  practical  men  having  due  regard  to  all  the  circum- 
stances such  as  the  position  and  solvency  of  the  mortgagor  :  Re  Medland, 
Eland  v.  Medland  (1889)  41  Ch.  D.  476. 

So  long  as  an  investment  made  by  a  testator  is  within  the  authorized  class 
and  the  security  continues  satisfactory,  the  executors  may  retain  it,  and  when 
the  security  becomes  insufficient  they  are  not  liable  for  still  retaining  it  in  the 
absence  of  wilful  default  which  includes  want  of  ordinary  prudence  :  Re  Chap- 
man, Cocks  v.  Chapman  (1896)  2  Ch.  763. 

Relief  of  Trustees.  Trustees  acting  reasonably  and  honestly  may  be  relieved 
from  liability  ;  62  V.  c.  15  s.  1  ;  see  notes  to  R.  S.  0.  c.  129  s.  31  (a)  p.  393. 


CHAPTER  131. 


An  Act  to  Protect  persons  acting  as  Executors  or 

Administrators. 

HER  MAJESTY,  by  and  with  the  advice  and  consent  of 
the  Legislative  Assembly  of  the  Province  of  Ontario, 
enacts  as  follows  : 

1  .  Where  any  one  has  been  or  is  hereafter  appointed,  by  a  Protection  of 
Court  having  jurisdiction  in  that  behalf,  administrator  of  the  a^e^tors^ 
estate  of  any  person  who  on  account  of  absence  for  seven  and  adminis- 
years  or  for  any  other  reason  has  been  presumed  to  be  dead,  Jons°supp<£ed 
or  where  probate  of  a  will  made  by  any  such  person  has  been  to  be  deceased. 
or  shall  be  granted  by  such   Court,  all  acts  done  under  the 
authority  of  such  appointment  or  probate,  shall,  notwithstand- 
ing it  may  thereafter  appear  that  the  presumption  of  death 
was  erroneous,  be  as  valid  and  effectual  as  such  acts  would 
have  been  had  such  person  been  dead  ;  but  the  person  errone- 
ously presumed  to  be  dead  shall,  subject  to  the  provisions  of 
sections  3  and  4,  have  the  right  to  recover  from  the  person 
acting  as  executor  or   administrator  any  part  of  the  estate 
remaining  in  his  hands  undistributed,  and  no  more  ;  and  shall, 
subject  to  the  provisions  of   the  statutes  of   limitations,  be 
entitled  to  recover  from  any  one  who  received  any  portion  of 
his  estate  as  one  of  his  next  of  kin,  or  as  a  devisee,  legatee  or 
heir,  or  as  the  husband  or  wife  of  such  person,  the  portion 
so  received,  or  the  value  thereof.     53  V.  c.  29,  s.  1 

%.  Where  a   will  is   admitted  to  probate,   or  a  grant  of  Protection  of 
administration  is  made  with  will  annexed,  or  on  account  of  sup-  i^ff^fjj?"  , 

i    •  i  i  f~{  i         *  •«-.•.  .         i          iii/>   prt  scnicicivc 

posed  intestacy,  by  a  Court  having  jurisdiction  in  that  behalf,  acting  upon 
all   acts   done   under   the   authority   of   such    will   or   grant  fe^Jj 
of  administration  shall,   notwithstanding  it  may   afterwards  deceased. 
appear  that  the  deceased  had  left   a  will,  or  left  a  will  which 
superseded  that  of  which  probate  was  granted  or  which  was 
annexed  to  the  said  letters,  or  notwithstanding  that  it  appears 
that  the  will  admitted  to  probate  or  administration  was  not 
duly  executed,  or  was  for  any  reason  invalid,  be  as  valid  and 
effectual  as  such  acts  would  have  been  if  such  will  had  been  the 
last  will  of  the  deceased,  and  had  been  duly  executed  and 
had  been  valid,  or  in  case  of  administration  as  on  intestacy  as 
valid  as  such  acts  would  have  been  if  the  deceased  had  died  in- 
testate ;    but  upon  the  revocation  of  the  grant  of  probate  or 
administration,  the  new  personal  representative  of  the  deceased 
shall,  subject  to  the  provisions  of  sections  3  and  4,   have  the 

[405] 


m~ 


406 


Sec.  4. 


PROTECTION  OF  EXECUTORS. 


Chap.  131. 


right  to  recover  from  the  person  acting  as  executor  or  admin- 
istrator as  aforesaid,  any  part  of  the  estate  remaining  in  his 
hands  undistributed,  and  no  more ;  and  shall,  subject  to  the 
provisions  of  the  statutes  of  limitations,  be  entitled  to  recover 
from  any  one  who  erroneously  received  any  portion  of  the 
estate  of  the  deceased  as  one  of  his  next  of  kin,  or  as  a  devisee, 
legatee,  or  heir,  or  as  the  husband  or  wife  of  the  deceased  the 
portion  so  received  or  the  value  thereof.  53  V.,  c.  29,  s.  2. 

Costs  of  3.  The  said  executor  or  administrator  shall  have  the  right 

admin?straand  ^°  re^a^n  ou^  °^  anv  amount  remaining  in  his  hands  undis- 
tors.  tributed  his  proper  costs,  and   expenses  in  the  administration 

of  the  estate.     53  V.,  c.  29,  s.  3. 


Persons 

acting 

fraudulently. 


4.  Nothing  herein  contained  shall  protect  any  person  acting 
as  administrator  or  executor  where  such  person  has  been  privy 
to  any  fraud  by  means  of  which  the  grant  of  administration 
or  probate  was  obtained,  or  in  cases  arising  under  section  1  in 
respect  of  anything  done  after  he  becomes  aware  that  the  per- 
son who  was  presumed  to  be  dead  is  alive,  or  in  cases  arising 
under  section  2,  that  the  will  was  not  duly  executed,  or  for 
some  other  reason  was  invalid,  unless  the  thing  so  done  was 
in  pursuance  of  a  contract  for  valuable  consideration  made 
before  the  said  executor  or  administrator  was  aware  to  the 
effect  aforesaid.  53  V.  c.  29,  s.  4. 
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NOTES. 

Sections  in  pari  materia.  S.  21  of  The  Surrogate  Courts  Act  (R.  S.  0.  c.  59) 
provides  that  probate  or  Letters  of  Administration  by  whatever  Court  granted 
shall,  unless  revoked,  have  effect  over  the  property  of  the  deceased  in  all  parts 
of  Ontario,  and  section  63  provides  that  in  case  any  probate  or  administration 
is  revoked  under  that  Act  all  payments  bona  fide  made  to  any  executor  or 
administrator  under  such  probate  or  administration  before  the  revocation 
thereof  shall  be  a  legal  discharge  to  the  person  making  the  same,  and  the 
executor  or  administrator  is  protected  as  to  all  payments  which  the  subse- 
quently appointed  representative  might  have  lawfully  made,  and  by  section  64, 
all  persons  and  corporations  bona  fide  making  or  permitting  payments  or 
transfers  upon  any  probate  or  letters  of  administration  are  protected  notwith- 
standing any  defect  or  circumstance  affecting  their  validity.  Those  sections 
would  appear  to  be  in  affirmance  of  the  common  law;  Allen  v.  Dundas  (1789) 
3  T.  R.  125;  Prosser  v.  Wagner  (1856)  1  C.  B.  N.  S.  289;  Irwiii  v.  Bank  of 
Montreal  (1876)  38  U.  C.  R.  375.  They  are,  however,  based  upon  the  hypo- 
thesis of  death.  Where  a  person  is  not  dead  a  Surrogate  Court  has  no  juris- 
diction over  his  estate  and  a  grant  of  probate  or  letters  of  administration  is 
void;  Jochumsen  v.  Suffolk  Savings  bank  (1861)  3  Allen  (Mass)  87,  but  see 
Roclerigas  v.  East  River  Bank  (1875)  63  N.  Y.  460. 

The  present  Act  protects  riot  only  all  persons  dealing  with  personal  repre- 
sentatives but  also  the  personal  representatives  themselves,  so  long  as  they 
acted  bona  fide.  The  protection  extends  to  all  cases  whether  the  grant  of 
probate  or  letters  of  administration  was  merely  voidable  and  subject  to  revo- 
cation or  absolutely  void.  The  distinction  between  void  and  voidable  grants 
will  be  found  discussed  in  Williams  on  Executors,  9th  Ed.  501,  et  seq. 

Presumption  of  Death.  A  party  who  has  not  been  heard  of  for  7  years  may 
be  presumed  to  be  dead,  Williams  on  Executors,  9th  Ed.  264  n.  (s. )  and  under 
special  circumstances,  such  as  the  non-arrival  of  a  vessel  upon  which  he  sailed, 
the  presumption  may  be  made  before  the  expiration  of  7  years ;  Sillick  v.  Booth 
(1841)  1  Y.  &  Coll.  C.  C.  117;  Lakin  v.  Lakin  (1865)  34  Beav.  443;  Danby  v. 
Danby  (1859)  5  Jur.  N.  S.  54;  Re  Beasney  (1869)  L.  R.  7  Eq.  498;  Hickman 
v.  Upsall  (1875)  L.  R.  20  Eq.  136. 

Refund.  A  person  who  received  a  legacy  from  an  executor  under  a  will 
which  was  afterwards  set  aside,  was  before  the  Act  liable  to  refund  the  same 
to  a  subsequently  appointed  administrator;  Haldan  v.  Beatty  (1876)  40 
U.  C.  R.  110. 

Persons  Acting  Fraudulently.  If  after  the  grant  of  letters  of  administration, 
a  will  should  be  discovered,  the  administrator  should  take  steps  to  have  the 
grant  revoked;  Elme  v.  Da  Costa  (1791)  1  Phill.  173. 
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CHAPTER  78. 


An  Act  to  prevent  Priority  among  Execution 

Creditors. 

As  amended  by  62  V.  c.  11,  s.  13. 


SHORT  TITLE,  s.  1. 
INTERPRETATION,  s.  2. 

NO      PRIORITY      AMONG      EXECUTION 

CREDITORS,  S.  3. 
NOTICE  TO  BE  ENTERED    BY    SHERIFF 

AFTER  LEVY,  S.   4. 

DISTRIBUTION  OF  MONEY  LEVIED,  ss. 

4,  5,  22,  32. 
PROCEEDINGS  WHERE  DEBTOR  ALLOWS 

EXECUTIONS  TO  REMAIN  UNSATIS- 
FIED, ss.  6-21. 

PROCEDURE  BY  SHERIFF  ON  ATTACH- 
MENT UNDER  ABSCONDING  DEBT- 
ORS Act,  s.  22. 

COSTS  OF  CLAIMANT,  s.  23. 

PAYMENT  TO  SHERIFF  OF  FUND  IN 
COURT,  s.  24. 

SHERIFF  MAY  OBTAIN  GOODS  IN  HANDS 
OF  DIVISION  COURT  BAILIFF, 
s.  25. 

APPORTIONMENT  WHERE  AMOUNTS 
LEVIED  INSUFFICIENT  TO  PAY  ALL 

CLAIMS,  S.  26. 

LEVYING  INTEREST  AND  COSTS,  s.  27. 

SHERIFF'S  POUNDAGE,  s.  28. 

MONEY  MADE  ON  ONE  WRIT  TO  BE 
CONSIDERED  MADE  ON  ALL  EN- 
TITLED TO  BENEFIT  THEREOF, 

5.  29. 


STATEMENT  TO  BE  KEPT  IN  SHERIFF'S 
OFFICE  PENDING  DISTRIBUTION, 
s.  30. 

SHERIFF  TO  GIVE  INFORMATION  AS  TO 
ESTATE,  s.  31. 

DISTRIBUTION  BY  SHERIFF  WHERE 
AMOUNT  LEVIED  IS  INSUFFICIENT 
TO  MEET  ALL  CLAIMS,  S.  32. 

DIRECTIONS  BY  JUDGE  TO  AVOID  UN- 
NECESSARY PARTIES  AND  TRIALS, 
s.  33. 

DIRECTION  BY  JUDGE  TO  SHERIFF 
WHERE  CLAIM  IS  DISPUTED, 
s.  34. 

DECISIONS  TO  BIND  ALL  CREDITORS, 

s.  35. 
SHERIFF    TO    DEPOSIT    MONEYS    IN 

BANK,  s.  36. 

ATTACHMENT  OF  DEBTS  OWING  TO 
EXECUTION  DEBTOR,  S.  37- 

APPEAL,  s.  38. 

POWERS  OF  JUDGE,  s.  39. 

DEFECTS  OF  FORM  IN  PROCEEDINGS, 
s.  40. 

FEES  PAYABLE  TO  THE  CROWN,  S.  41. 
ACT  NOT  TO  INTERFERE  WITH  THE  IN- 
SOLVENT LAWS,  S.  42. 


HER  MAJESTY,  by  and  with  the  advice  and  consent  of 
the  Legislative  Assembly  of  the  Province  of   Ontario, 
enacts  as  follows  :— 

Short  title.  1.  This  Act  may  be  cited  as  "  The  Creditors'  Relief  Act" 

R.  S.  O.  1887  c.  65,  s.  1. 


Interpreta- 
tion. 

"Sheriff." 
"Judge." 


2.  In  this  Act  the  word " sheriff  " shall  include  coroners;  the 
word  "  Judge  "  shall  mean  the  Judge  of  the  County  Court  of  the 
county  or  district  in  which  the  claims  are  filed,  and  shall  in- 
clude a  Junior  or  Deputy-Judge,  or  a  Judge  of  another  county 
authorized  to  act  for  the  Judge  of  the  County  Court  in  which 
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the  claims  are  filed.  If  a  Judge  is  disqualified  to  act  in  a  matter 
arising  under  this  Act,  the  Judge  of  the  County  Court  of  an 
adjoining  county  shall  have  jurisdiction  to  act  in  his  place. 
R  S.  0.  1887,  c.  65,  s.  2. 

3.  Subject  to  the   provisions   hereinafter   contained,  ther^No  priority 
shall  be.  no  priority  among  creditors  bv  execution  from  the 
High  Court  or  County  Courts.     R.  S.  O.  1887,  c.  65,  s.  3. 

4. — (1)  In  case  a  sheriff  levies  money  upon  an  execution  Sheriff,  after 
against  the  property  of  a  debtor,  he  shall  forthwith  enter  in  a  |fjt^etoenter 
book  to  be  kept  in  his  office,  open  to  public  inspection  without  thereof,'"1 
charge,  a  notice  stating  that  such  levy  has  been  made,  and  the 
amount  thereof ;  and  f,he  m or| ev  pha.11  thereafter  be  distributed 
ratablv,  amongst    all  execution  creditors  and  other  creditors  Distribution, 
whose  writs,  or  certificates  given  under  this  Act/ were  in  the 
sheriff's  hands  at  the  time  of  the  levy,  or^Vho  shall  deliver 
their   writs   or   certificates   to   the    said    sheriff  within    one 


from  the  entry  of  pnt.iV.fi  ;  subject,  however,  to  the* 
provisions  hereinafter  contained  as  to  the  retention  of  dividends 
in  the  case  of  contested  claims,  and  to  the  payment  of  the  costs 
of  the  creditor  under  whose  writ  the  amount  was  made. 

(2)  The  notice  shall  state  the  day  upon  which  it  was  entered  Form  of 
and   may   be   in   Form    A,    given    in    the    Schedule  hereto.  DOtlce^ 
R  S.  0.  1887,  c.  65,  s.  4  (1,  2). 

(3)  The  two   preceding   subsections  shall  not  apply  to  any  Moneys 


moneys  received  by  a  Sheriff  as  the  proceeds  of  a  sale  of  prop- 

erty  by  him  under  an  interpleader  order  ;  but  upon  the  deter-  interpleader 

mination  of  the  interpleader  issue  in  favour  of  the  creditors,  the  order-  ^~ 

moneys  whether  in  the  Sheriff's  hands  or  in  Court  pending  the 

trial  of  the  issue,  shall  be  distributed  by  the  Sheriff  among  tlie 

cjed^gjs  contesting  the  adverse  claim.     56  V.,  c.  5,  s.  12,  (1). 

(4)  Where  proceedings  are  taken  by  the  sheriff  or  other  officer  Rights  of 
for  relief  under  any  provisions  relating  to  interpleader,  those  IJJ^1^  ^2,.. 
creditors  only  who  are  parties  thereto  and  who  agree  to  contri-  pleader  pro- 
bute  pro  rata  (in  proportion  to  the  amount  of  their  executions  ceedings. 
or  certificates)  to  the  expense  of  contesting  any  adverse  claim, 
shajl  bp.  p.nt.it.lftd.to  share  in  any  benefit  which  may  be  derived 
from  the  contestation  of  such  claim  so  far  as  may  be  necessary 
to  satisfy  their~executions  or  certificates.     The  Court  or  Judge 
may  direct  that  one  creditor  shall  have  the  carriage  of  the 
interpleader  proceedings  on  behalf  of  all  creditors  interested, 
and  the  costs  thereof,  as  between  solicitor  and   client   shall  be, 
a  first  charge  upon  the  moneys  or  goods  which  may  be  found 
by  the  proceedingsjbo_be  applicable  upon  the   exp.p.nt.inns  ort 
'certiorates.     U.  &  O.  1887,  c?  65,  s.  4,  (3). 

(5)u  Adverse  claim  "  in  the  next  preceding  subsection  shall  Meaning  of 
mean   any   claim   to   contest  which   an  interpleader  issue   is 
directed  ;  and  upon  any  interpleader  application  the  Court  or 
Judge  shall  have  a  discretion  to  allow  to  other  creditors  who 
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desire  to  take  part  in  the  contest,  a  reasonable  time  in  which 
to  place  their  executions  in  the  Sheriffs  hands,  upon  such  terms 
as  to  costs  and  otherwise  as  may  be  just  and  reasonable.  56  Y. 
c.  5,  s.  12,  (2). 

(6)  In  case  the  sheriff  shall,  subsequently  to  the  entry  of 
the  notice,  but  within  the  month,  levy  a  further  amount 
from  the  property  of  a  debtor,  the  same  shall  be  dealt  with  as 
if  such  amount  had  been  levied  prior  to  the  entry  of  the 
notice,  but  if  after  the  month  a  further  amount  is  levied 
a  new  notice  shall  be  entered;  and  the  distribution  to  be  made  of 
the  amount  so  levied  and  of  the  further  amount  levied  within 
a  month  of  the  entry  of  the  last  mentioned  notice  shall  be 
governed  by  the  entry  thereof  in  accordance  with  the  fore- 
going provisions  of  this  section;  and  so  on  from  time  to  time. 
K.  S.  O.  1887,  c.  65,  s.  4  (4). 

No  preference      (7)  In  distributing  money  under  this  section  creditors  who 
m  respect  of     nave  executions  against  goods  or  lands  only  or  against  goods 

writ  against  •  - 


-inn  •  •>     T  t          i  J-IT  •  it 

goods'or  lands.  and  lands   sfrail   be  entitled  to   share  ratably  wif.n  a.ii 

any  moneys  realized  under  execution  against  either  goods  or 
lands  or  against  both.     51  V.  c.  11,  s.  2.     See  57  V.  c.  26,  s.  1. 

[As  to  rights  of  employees  of  execution  debtors  in  respect  of 
wayes,  see  Cap.  156,  Sec.  4-] 


Certain  credi-      5.  No  creditor  shall  be  entitled  to  share  in  the  distribution 

tors  excluded.  o£  money  levied  from  the  property  of  a  debtor  m^lpss  p.if.hpr 

£  by  the  delivery  of  a  writ  of  executionT  or  otherwise  under  this 

Act Jhe  has  established  a  claim  ao-ainst  the  debtor  either  alone 

or^ointlv  with  some  other  person.     R.  S.  0.  1887,  c.  65,  s.  5. 

Proceedings  .  O/  if  a  debtor  permits  an  execution  issued  against  him 
^^regdebtor  under  which  any  of  his  goods  or  chattels  are  seized  by  a 
tionsto  remain  sheriff,  to  remain  unsatisfied  in  the  sheriff's  hands  till  within 
unsatisfied.  »two  days  of  the  time  fixed  by  the  sheriff  for  the  sale. thereof, 
2  or  for  twenty  days  after  the  seizure,  or^ allows  an  execution 
against  his  ]a.nds  to  remain  unsatisfied  for  nine  months  after 
it  is  placed  in  the  sheriff's  hands,  the  proceedings  hereinafter 
authorized  may  be  taken  by  ^thpr  rrprlij-.rp^  n.g  p1n.ir^^fa  ij-> 


Affidavit  by 
creditor. 


J 


respect  of  debts  which  are  .overdue.      R.  S.  O.  1887,  c.  65,  s.  6, 

7. — (1)  An  affidavit  to  the  effect  of  Form  B,in  the  Schedule 
to  this  Act,  of  the  debt  and  the  particulars  thereof,  may  be 
made  in  duplicate  by  the  creditor,  or  by  one  of  the  creditors 
in  case  of  a  joint  debt,  or  by  a  person  cognizant  of  the  facts. 
Prior  to  or  simultaneously  with  the  filing  with  the  clerk 
of  the  County  Court  of  the  affidavit,  there  shall  be  filed  with 
the  clerk  the  certificate  of  the  sheriff,  or  aj^j^^avit^she^Ying 
that  such,  proceedings_liave  Jbeen^iad^  againsT^He~debtor  as 
eJih^Qreditor 


Service  on 
debtor. 


(2)  The  claimant  is  to  serve  on  tne  debtor  one  of  the 
duplicates,  and  a  notice  stating  that  the  claimant  intends 
to  file  the  other  duplicate  with  the  clerk  of  the  County 
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Court  by  reason  of  there  being  in  the  sheriffs  hands  a  writ  of 
execution  against  the  goods  and  chattels  (or  lands)  of  the  debtor, 
and  that  the  claimant  intends  to  call  on  the  sheriff  to  levy  the 
said  debt  out  of  the  property  of  the  debtor  under  the  au- 
thority of  this  Act ;  which  notice  is  to  contain  the  other  par- 
ticulars, shown  in  the  Form  C,  given  in  the  Schedule  to  this 
Act.  The  notice  may  be  either  attached  to  the  affidavit  served, 
or  endorsed  thereon  ;  where  the  affidavit  is  to  be  served  out  of 
Ontario  the  Judge  shall  limit  the  time  at  which  the  next  step 
may  be  taken  by  the  claimant  as  hereinafter  provided.  R.  S.  O. 
1887,  c.  65,  s.  7. 

8. — (1)  An  execution  debtor  may  give  notice  in  writing  to  the  Notice  by 
sheriff  that  any  claims  to  be  served  upon  him  may  be  served  djSjtor  off 
upon  any  solicitor  in  the  Province,  whose  name  and  address  service, 
shall  be  given,  or  by  mailing  the  same  to  an  address  stated  in 
the  notice  :  the  sheriff  shall  thereupon  enter   the  notice    in 
the  said  book  in  section  4  mentioned,  and  so  long  as  any  exe- 
cution, which  was  in  the  sheriff's  hands  at  the  time  the  notice 
was  given  shall  remain  in  his  hands,  shall  repeat  such  entry 
immediately  below  any  notice  (Form  A)  given  in  respect  of 
the  execution,  unless  the  notice  be  revoked  in  writing,  in  which 
case  the  entry  or  entries  thereof  shall  be  marked  "  revoked." 

(2)  So  long  as  the  notice  is  not  revoked  in  manner  afore-  Service  of 

^^  fT?  J          'A.       i 

said  an  affidavit  of  claim  and  accompanying  notice  under  this  claim  with 
Act,  may,  where  a  solicitor  is  named,  be  served  upon  an  execu-  notice, 
tion  debtor  by  serving  the  same  upon  the  solicitor  in  accord- 
ance with  this  Act,  or  if  mailing  is  required,  then  by  mailing 
the  same,  enclosed  in  an  envelope,  prepaid  and  registered,  to 
the  address  given  in  the  notice. 

(3)  In  case  the  notice  (Form  C)  served  on  a  debtor  does  not  Service  on 
state  some  place  in  or  within  three  miles  of  the  county  town  of  whe^e  no  ad- 
the  county  in  which  the  proceedings  are  being  taken,  at  which  dress  given, 
service  may  be  made  upon  the  claimant,  or  does  not  give  the 

name  and  address  of  some  solicitor  in  the  Province  who  may 
be  served  on  the  claimant's  behalf,  service  of  any  notice,  paper 
or  document  requiring  service  may  be  made  upon  the  claimant 
by  mailing  the  same,  prepaid  and  registered,  enclosed  in  an 
envelope  addressed  to  the  claimant  at  the  county  town. 

(4)  The  claimant  shall  file  with   the  clerk  of  the  County  Affidavit  to 
Court  of  the  County,  the  sheriff  of  which  has  the  execution,  be  filedwith 
one  of  the  said  duplicate  affidavits  of  claim,  and  a  copy  of  the  ^rt° 
said  notice,  with  an  affidavit  of  due  service ;  which  affidavit 

may  be  in  the  Form  D. 

(5)  The  copy  of  affidavit  and  the  notice  shall,  where  prac-  Mode  of  ser- 
ticable,  be  personally   served  upon   the    debtor;   but  if  it  be  vice- 
made  to  appear  to  a   Judge    that  the  claimant  is  unable  to 

«ect  prompt  personal  service,  the  Judge  may  order  substituted 
other  service,  or  may  appoint  some  act  to  be  done  which 
shall  be  deemed  sufficient  service.     R.  S.  0.  1S87,  c.  65,  s.  8. 
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Sec.  9  (1). 


Certificate  to        0.  —  (1)  If  the  claim  is  not  contested  in  manner  hereinafter 
be  given  to       mentioned,  the  County  Court  Clerk  —  after  ten  days  from  the 

CrcQluOl   Vv  ilcr©  _  1      '  •  •  i        —    ""''"T          "*""  "^  """  *^**"^^^J7*—  ^""^^^ 

claim  not  dis- 
puted. 


Effect  of  cer- 
tificate. 


•  i        —       '"T 

or  service  under  subsection  2  ot  section 

?  or  within  the  time  mentioned  in  the  order  (as  the  case  may  be), 
on  application  and  the  filing  with  him  of  proof  of  personal  service 
upon  the  debtor  of  an  affidavit  and  notice  in  accordance  with  this 
Act,  or  proof  of  compliance  with  a  Judge's  order  in  that  behalf,  or 
upon  the  determination  of  the  dispute  in  favour  of  the  claimant, 
either  in  whole  or  in  part  —  shall  deliver  to  the  creditor,  or  any 
one  on  his  behalf,  a  certificate  to  the  effect  of  Form  E,  in  the 
Schedule  hereto  ;  and  in  case  the  claim  is  only  disputed  as  to  a 
part,  the  creditor  may  elect,  by  a  writing  filed  with  the  clerk,  to 
abandon  such  part  and  obtain  a  certificate  as  to  the  residue. 

(2)  The  certificate  shall  be  delivered  to  the  sheriff,  and 
thereby  from  the  time  of  the  delivery  the  claim  ant  shall  hp 
deemed  to  hp>  a.-  execution  creditor  within  the  en.-mncv  o 


Certificate  an 
execution  for 
interpleader 

AddresTfor 
service  to  be 
endorsed  on 


tAct.  and  to  be  entitled  to  share  in  whatever  is  made  under 
the  executions  of  creditors  in  the  sheriff's  hands,  a.s  jf  he  had 
delivered  t'n  ^ft  sheriff  an  exeontior]  n.o-ainst  lands  or  «  _ojr 

both,  as  the  case  mav  be.  and  the  certificate  shall  in  like  manner 
bind  the  lands  and  goods  of  the  debtor  ;  subject,  however,  to 
the  debt  being  afterwards  disputed  by  a  creditor  as  hereinafter 
provided. 

/g\  ^  certificate  under  this  Act  shall  in  interpleader  pro- 

v  ,  .'  ,    .  .  . 

ceedings  be  deemed  to  be  an  execution. 

W  ^  ^e  cer^nca^e  *s  obtained  by  a  solicitor,  the  name 
and  place  of  abode  of  the  solicitor  shall  be  endorsed  thereon  ; 
an(j  jf  the  certificate  is  sued  out  by  the  claimant  in  person 
there  shall  be  endorsed  thereon  a  statement  of  some  place  in, 
or  within  three  miles  of  the  county  town  of  the  county  in 
which  the  proceedings  are  being  taken,  at  which  service  may 
be  made  upon  the  claimant  ;  and,  in  default  thereof,  service 
of  any  notice,  paper  or  document  requiring  service,  may  be 
made  upon  the  claimant  by  mailing  the  same,  prepaid  and 
registered,  enclosed  in  an  envelope  addressed  to  the  claimant  at 
the  county  town. 

(5)  On  receiving  the  certificate  the   sheriff  shall   make    a 
fur^ner  seizure  of  the  lands  and  tenements,  or  goods  and  chat- 
tels,  as  the  case  may  be  (if  any),  of  the  debtor  to  the  amount 
of  the  debt  so  claimed,  and  the  sheriffs  fees  ;  and  so  on  from 
time  to  time  in  case  more  certificates  are  received  after  the 
further  seizure  so  made.     R.  S.  0.  1887,  c.  65,  s.  9. 

(6)  A  certificate  issued  under  this  Act  shall  remain  in  force 
cate  to  remain  for  three  years  from  the  date  thereof  and  no  longer,  unless  re- 

newed, but  such  certificate  may  from  time  to  time  be  renewed 
in  the  same  manner  as  a  writ  of  execution,  but  notwithstand- 
ing the  expiry  of  a  writ  or  certificate  prior  to  the  termination 
of  the  month  during  which  a  notice  of  money  having  been 
made  is  under  this  Act  required  to  be  posted,  the  said  writ  and 
certificate  shall,  as  to  any  money  levied  during  such  month,  be 
deemed  to  be  in  full  force  and  effect.  K  S.  0.  1887,  c.  65, 
s.  29  (2);  60  Y.  c.  14,  s.  91. 


On  receipt  of 


further  levy, 


Time  certifi- 
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1 0. — (1 )  The  claim  may  be  contested  by  the  execution  debtor  Disputing 
or  by  a  creditor  interested  in  contesting  the  same.  claim. 

(2)  If  the  debtor  contests  the  claim,  he  shall  for  that  purpose  Affidavit  of 
file   with   the  clerk   an  affidavit  stating  that  he  has  a  good  debtor- 
defence  to  the  claim,  or  to  a  specified  part  of  the  claim  on  the      2-  o 
merits,  but  the  Judge  may  dispense  with  the  affidavit  on  terms 

or  otherwise. 

(3)  TV>P  j]pV>f.r>r  shall  file  the  affidavit  and  serve  upon  the  Filing  and 
claimant  a  copy  thereof  within  ten  days  after  the  personal  ser-  service  Of 
yj£g,  or  service  under  subsection  of  2  section  8,  upon  him  of  the 
affidavit  of  claim  and  the  notice,  or  within  the  time  which  the 
Judge  by  an  order  dispensing  with  personal  service  directed,  or 
within    any   further  time  which  the  Judge  may  allow  :   the  Address  for 
affidavit  shall    have    endorsed   thereon    a  statement  of  some  s< 

place  in,  or  within  three  miles  of,  the  county  town  of  the 
county  in  which  the  proceedings  are  being  taken,  at  which  service 
may  be  made  upon  the  debtor,  or  the  address  of  some  solicitor 
in  the  Province  who  may  be  served  on  the  debtor's  behalf,  and 
in  default  thereof,  service  of  any  notice,  paper,  or  document  re- 
quiring service,  may  be  made  upon  the  debtor  by  mailing  the 
same,  prepaid  and  registered,  enclosed  in  an  envelope  addressed 
to  the  debtor  at  such  county  town. 

(4)  If  the   contest  is  by  a  o.rp.rHtor.  he  shall  for  that  pur-  Creditor  dis- 
pose file  with  the  clerk  an  affidavit  to  the  effect  that  he  has  puting  claim, 
reason  to  believe   that  the  debt  claimed  is  not  really  and  in 

good  faith  due  from  the  debtor  to  the  claimant ;  but  the  Judge 
may  dispense  with  the  affidavit  on  terms  or  otherwise. 

(5)  Such  affidavit  by  a  creditor  may  be  so  filed,  and  a  certi-  Time  for  filing 
ficate  thereof  delivered  to  the  sheriff,  at  any  time  before  distri-  affidavit, 
bution  is  made.     R  S.  O.  1887,  c.  65,  s.  10. 

*tf      Hu'u^ 

1 1. — (1)  In  case  of  a  claim  being  contested  by  a  creditor  after  Distribution 
a  certificate  has  been  placed  in  the  sheriff's  hands,  the  sheriff,  by  sheriff  in 
unless  the  Judge  otherwise  orders,  shall  proceed  and  levy  as  if  Ration.  ° 
such  contestation  had  not  been  made,  and  the  sheriff  shall,  until 
the  determination  of  the  contestation,  retain  in  the  bank  the 
amount  which  would  be  apportionable  to  the  claim  if  valid, 
and  he  shall,  as  soon  after  the  expiry  of  the  said  month  as 
practicable,  distribute  the  residue  of  the  money  made  amongst 
those  entitled. 

(2)  The  c^man t  whose  claim  is  contested  may  apply  to  a  proceedings  to 
Judge  for  an  order  allowing  his  claim  and  determining  the  enforce  claim, 
amount ;  and  in  case  he  does  not  make  such  application  within 
eight  davs  of  his  rpfp.p,iving  notice  of  the  contestation  for  within 
such  further  time,  if  any,  as  the  Judge  upon  the  delay  being 
reasonably  accounted  for  may  allow),  he  shall  be  taken  to  have 
abandoned  his  claim  ;  if  the  contestant  is  a  creditor  and  there  is 
reason  to  believe  that  the  contestation  is  not  being  carried  on  in 
good  faith,  any  other  creditor  may  apply  for  an  order  permit- 
ting him  to  intervene  in  the  contest.     R.  S.  0.  1887,  c.  65,  s.  11. 


416 


Chap.  78. 


CREDITORS    RELIEF    ACT. 


Sec.  12  (1). 


Examination 

OT  nfliT1!"! PS 


Mode  of  deter-  12. — (1)  The  Judge  may  determine  any  questions  in  dispute 
Sms^'dis-8"  *n  a  summary  manner,  or  may  direct  an  action  or  issue,  in  any 
pute.  Court  or  county,  for  the  trial  thereof,  and  may  make  such  order 

as  to  the  costs  of  the  proceedings  as  may  be  just. 

Where  sum  in  (2)  WThere  there  is  a  dispute  as  to  material  facts,  and  the 
$4(M)?  '  'r  sum  in  controversy  appears  to  be  over  $400,  exclusive  of  costs, 
the  •Jridg'ft  Ejhflill  ^T>onf  f^Q  trial  to  be  in  the  HiVh  (^rmrt. 
and  may  name  the  county  in  which  the  trial  is  to  take 
place,  subject  to  any  order  which  ^the  High  Court  or  a  Judge 
thereof  may  see  fit  to  make  in  that  behalf.  In  case  an  issue  is 
directed  it  shall  be  tried  in  all  respects  as  if  it  had  been  an  action 
in  the  Court  in  which  it  was  ordered  to  be  tried.  R.  S.  O. 
1887,  c.  65,  s.  12. 

1 3.  The  same  proceedings  may  be  had  for  the  examination 
of  parties  or  others,  either  before  or  at  the  trial,  as  may  be 
taken  in  an  ordinary  action,  and  such  proceedings,  may  also  be 
taken  prior  to  the  application  to  the  Judge,  and  as  a  foundation 
therefor.     R.  S.  O.  1887,  c.  65,  s.  13. 

1 4.  A  creditor  who  has  recovered  a  judgment  in  a  Division 
Court  against  the  debtor  may  serve  upon  the  sheriff  a  memo- 
randum of  the  amount  of  his  judgment  and  of  the  costs  to 
which  he  is  entitled,  under  the  hand  of  the  clerk  and  the  seal 
of  the  l)i vision  Court:  and  the  memorandum  so  served  shall 
have  the  same  effect  for  the  purposes  of  this  Act  as  if  the  credi- 
tor had  delivered  to  the  sheriff  a  writ  of  execution  directed  to 
the  said  sheriff  from  a  County    Court.     R.  S.  O.  1887,  c.  65, 
s.  14 

1 5.  Where  a  creditor  has  taken  in  one  county  the  prescribed 
proceedings  in  respect  of  his  claim,  and  desires  to  establish  his 
claim  for  the  purposes  of  this  Act  in  another  county  also,  he 
may   do   so   by  obtaining  from  the  said  County  Court  Clerk 
another  certificate  (Form  E),  and  delivering  the  same  to   the 
sheriff  of  such  other  county,  and  the  delivery  of  the  certificate 
to  the  sheriff  shall  have  the  same  effect  for  the  purposes  of  this 
Act  in  the  county  in  which  the  same  takes  place,  from  the  day 
of  the  delivery,  as  if  a  new  notice  and  affidavit  of  claim  had 
been  served  for  the  county  and  other  proceedings  had  in  re- 
spect  thereof   under   the   previous   provisions    of    this    Act. 
R.  S.  0. 1887,  c.  65,  s.  15. 

Writs  may  be        1 0.  A  creditor,  entitled  to  a  certificate  from  the  County  Court 

sued  out  into      /~n      i  •  -i      i?  ±'         •    ±  j__i  •     xi 

any  county.  Clerk,  may  sue  out  a  writ  or  execution  into  any  county  in  the 
same  manner  as  on  an  ordinary  judgment.  R.  S.  0.  1887, 
c.  65,  s.  16. 


Proceedings 
by  creditor 
who  has  ob- 
tained a  di- 
vision court 
judgment. 


Establishing 
claim  in 
another 
county. 


Decision  in 
orie  county 
binding  in 
others. 


17.  In  case  a  claim  is  contested  in  one  county,  the  decision 
thereon  shall,  as  between  the  parties  to  it,  determine  the 
amount  of  the  claim  for  the  purposes  of  this  Act  in  all  other 
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counties  in  which  the  claim  is  filed,  and  the  certificate  of  the 
Clerk  of  the  County  Court  of  the  coilnty  in  which  the  contest 
has  taken  place,  of  the  result  thereof,  shall  be  prima  facie 
proof  of  the  decision.  A  certificate  shall,  upon  payment  of 
a  fee  of  fifty  cents,  be  granted  to  any  party  to  the  proceedings 
who  applies  therefor.  R.  S.  0.  1887,  c.  65,  s.  17. 

1 8. — (1)  The  clerk  of  the  County  Court  shall  keep  a  book  in  Clerk  of 
which,  before  granting  a  certificate  or  issuing  an  execution  for  °on£i 
a  claim,  he  shall  enter  the  following  particulars  with  reference  Of  record. 
to  every  claim  in  respect  of  which  he  gives  a  certificate  under 
this  Act ; 

(a)  The  name  of  every  claimant,  and  of  every  debtor  ; 
(6)  The  date  of  entry  of  judgment ; 

(c)  The  amount  of  debt,  exclusive  of  costs  ; 

(d)  The  amount  of  costs; 

(e)  If  the  proceedings  have  been  set  aside,  this  fact,  and 

shortly  the  reason  therefor ; 

(2)  The  entry  shall  (subject  to  the  provisions  of  this  Act)  Effect  of 
be  an  award  of  judgment  for  the  debt  and  costs,  and  shall  entry. 
have  the  same  effect  as  an  entry  of  judgment  for  non-appear- 
ance to  a  specially  endorsed  writ.     The  clerk  shall  index  the 
entries   in  the  book  alphabetically  under  the  name  of  every  Index, 
debtor. 

(3)  In  case  the  original   papers  happen  to  be  lost  or  des-  Copy  of  entry 
troyed,  a  copy  of  the  entry  in  the  book  shall  be  evidence  of  evidence. 

all  matters  therein  set  forth.     R  S.  0.  1887,  c.  65,  s.  18. 

10. — (1)  With  respect  to  claims,  the  Judge,  before  or  after  a  Granting  time 
certificate  is  issued  by  the  clerk  under  this  Act,  or  delivered  to  to  debtor- 
the  sheriff,  may,  on  the  application  of  the  debtor,  and  notice  to  a 
claimant,  give  to  the  debtor  further  time  to  pay  the  claim  where 
the  Judge  is  of  opinion  that  this  can  be  done  without  injustice 
to  the  creditor,  or  may  give  to  the  debtor  further  time  on  terms 
which  in  the  opinion  of  the  Judge  may  be  just.     There  may 
be  successive  orders  for  this  purpose,  but  no  claim  shall  be  de- 
layed by  such  orders  for  more  than  three  months  in  all. 

(%\  'J'Vns ^Apf.jnn  «Vm.H  not  apply  *n  m^it^ri  Vrho  hfl.vp  nVtf.fl.in,^  Preceding  sub- 

iudgment  in  the  ordinary  way ;  and  the  orders  for  time  are  sectlon  not  to 
not  to  prejudice  executions  obtained  by  such  creditors  on  such  t£n  cases.** 
judgments.     R  S.  0.  1887,  c.  65,  s.  19. 

}uf,0  fo  *  • 

20. — (1)  In  case  the  debtor,  without  any  sale  by  the  sheriff,  Payment  by 
IWfi  fV>Q  full  fl.FTT11^  ™*"r>o-  in   respect  of  the  executions  and  debtor  before 
claims  in  the  sheriff's  hands  at  the  time  of  such  payment,  and  no 
other  claim  has  been  filed  with  the  Clerk  of  the  County  Court, 
or  in  case  all  executions  and  claims   in  the  sheriff's  hands  are 
withdrawn,  and  any  claims  served  are  paid  or  withdrawn,  no 
notice  shall  be  entered  as   required  by  section  4  of  this  Act, 
S.  c.  1 
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and  no  further  proceedings  shall  be  taken  under  this  Act 
against  the  debtor  by  virtue  of  the  executions  having  been 
in  the  sheriffs  hands.  R.  S.  0.  1887,  c.  65,  s.  20  (1) ;  51  V.  c. 
11,  s.  3. 

Effect  of  (2)  Save  as  aforesaid,  after  a  certificate  has  been  filed  with 

drawal°o£W1  l"  ^ne  sheriff,  the  withdrawal  or  expiry  of  the  writ,  upon  which 
writs.  the  proceedings  are  founded,  or  any  stay  upon  the  writ,  or  the 

satisfaction  of  the  plaintiff's  claim  thereon,  or  the  setting 
aside  or  return  of  the  writ,  shall  not  affect  the  proceedings  to 
be  taken  under  this  Act,  and  except  so  far  as  the  action  taken 
in  regard  to  the  writ  may  affect  the  amount  to  be  levied,  the 
sheriff  shall  proceed  and  levy  upon  the  goods  or  lands  of  the 
debtor,  or  both,  as  he  would  have  proceeded  had  the  writ 
or  writs  remained  in  his  hands  in  full  force  to  be  executed, 
and  he  may  also  take  the  like  proceedings  as  he  would  have 
been  entitled  to  take  had  the  writ  been  a  writ  of  venditioni 
exponas.  R.  S.  0.  1887,  c.  65,  s.  20  (2). 

Application  of      (3^  in  case  a   debtor   voluntarily,  and  without  any  sale  by 

™y  de^toTto    the  sheriff,   pays  to  the   sheriff   part  of  the  amount  owing,  in 

sheriff  volun-  respect  of  an  execution  or  claim   in   the   sheriff's   hands,  and 

there  is  at  the  time  no  other  execution  or  claim  in  the  sheriffs 

hands,  the  sheriff  shall  apply  the  same  on  the  execution  or 

claim  so  in  his  hands,  and  section  4  of  this  Act  shall  not  apply 

to  the  money  so  received  by  the  sheriff.     52  V.  c.  10,  s.  7. 

Service  on  £1.  Where  the  address  of  a  solicitor  is  given  for  service, 

and  is  not  within  three  miles  of  the  county  town  where  the 
proceedings  are  carried  on,  service  may  be  made  upon  him  by 
serving  his  agent  in  Toronto.  R.  S.  0.  1887,  c.  65,  s.  21. 

Proceedings         £*J.  If  either  before  or  after  the  receipt  by  the  sheriff  of  an 

mLnt?^          execution  against  the  goods  or  lands  of  a  debtor,  a  writ  of 

Rev.  Stat.        attachment  under  The  Act  respecting  Absconding  Debtors  is 

c,  79.  placed  in  the  hands  of  the  sheriff  before  he  distributes  the 

estate  of  the  debtor,  the  sheriff  shall  realize  the  estate  of  the 

debtor,  as  provided  by  The  Act  respecting  Absconding  Debtors, 

but  the  same  when  so  realized  shall  be  distributed  under  the 

provisions  of  this  Act.     R.  S.  0.  1887,  c.  65,  s.  22. 


Costs  of  claim-  <J^.  The  clerk  shall  ascertain  and  state  in  his  said  certificate, 
the  amount  of  the  costs  to  which  the  claimant  is  entitled  as 
against  the  debtor.  Such  costs  shall  be  the  following : 

1.  For  serving  the  affidavit  of   claim,  to  be  allowed  upon 
the  scale  of  the  High  Court  in  the  case  of  claims  over  $400,  and 
on  the  County  Court  scale  in  the  case  of  claims  exceeding  $200 
and  not  exceeding  $400,  and  on  the  Division  Court  scale  in  the 
case  of  claims  of  $200  and  under ; 

2.  If  the  claim  does  not  exceed  $200  no  greater  fees  are  to 
be  allowed  for  service  of  the  claim  and  notice  and  mileage  in 
respect  thereof,  than  would  be  allowable  to  the  Division  Court 
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bailiff  for  the  service  of  a  Division  Court  summons  and  mileao-e 
if   the  claim  had  been  sued  in  the  proper  Division  Court  ; 

3.  The  fees  paid  to  the  County  Court  Clerk  under  this  Act 
shall  also  to  be  allowed,  which  fees  shall  be  the  same  as  he  is 
allowed  for  like  proceedings  in  the  County  Court,  unless  the 
claim  appears  to  be  within  the  jurisdiction  of  the  Division 
Court,  in  which  case  his  fees  shall  be  those  allowed  for  like 
proceedings  in  the  Division  Court  ; 

4.  Where  there  is  no  contest  the  sum  of   $5  for  fees  of   a 
solicitor  (if  employed),  unless  the  amount  of  the  claim  is  within 
the  jurisdiction  of  the  Division  Court,  in  which  case  the  sum  of 
$2  only  shall  be  allowed  ; 

5.  In  case  of  a  contest,  such  additional  costs  (if  any)  as  the 
Judge  may  allow,  to  be  taxed  according  to  the  scale  of   the 
High  Court,  County  Courts,  or  Division  Courts,  according  as 
the  amount  in  dispute  is  within  the  jurisdiction  of  one  or  other 
of  these  Courts  ; 

6.  The   costs   of   obtaining   an  order  for  substituted  service 
or  other  similar  order  and  of  such  service,  or  the  costs  of  and 
incidental  to  service  out  of  the  Province,  in  either  case  to  be 
taxed  by  the  clerk  of  the  Court,  and  stated  in  his  certificate 
aforesaid  ;  if  the  claim  is  within  the  jurisdiction  of  the  Division 
Court,  only  such  a  sum  to  be  allowed  for  costs  as  would  have 
been  incurred  in  obtaining  a  judgment  in  the  Division  Court. 
K  S.  O.  1887,  c.  65,  s.  23. 

24.   Where  there  is  in  any  Court  a  fund  belonging  to  an  Payment  to 
execution  debtor,  or  to  which  he  is  entitled,  the  same,  or  a  ?heriff  ?f  fund 
sufficient  part  thereof  to  meet  the  claims  in  the  sheriff's  hands,  " 
may,  on  the  application  of  the  sheriff  or  any  party  interested, 
be  paid  over  to  the  sheriff,  and  the  same  shall  be  deemed  to  be 
money  levied  under  execution  within  the  meaning  of  this  Act. 
R  S.  0.  1887,  c.  65,  s.  24. 


(1)  If  the  sheriff  does  not  find  property  of  a  debtor  sheriff  may 
leviable  under  the  executions  and  claims  in  his  hands  sufficient  9btain 
to  pay  the  same  in  full,  and  the  sheriff  finds  goods  and  chattels 
in  the  hands  of  the  bailiff  of  a  Division  Court  under  a  writ  of  bailiff. 
execution  or  attachment  against  the  debtor,  the  sheriff  shall  de- 
mand and  obtain  the  goods  and  chattels  from  the  bailiff,  who  shall 
forthwith  deliver  the  same  to  the  sheriff,  with  a  copy  of  every 
writ  of  execution  in  his  hands  against  the  debtor,  and  a  mem- 
orandum shewing  the  amount  to  be  levied  thereunder,  includ- 
ing the  bailiff's  fees  so  far  as  proceedings  have  been  taken  by 
him,  and  shewing  the  date  upon  which  each  writ  was  received 
by  him. 

(2)  In  case  the  bailiff'  fails  to  deliver  any  of  the  goods,  he  Penalty  if 
shall  pay  double  the   value  of   the   property   retained,   such  bailiff  fails  to 
double  value  to  be  recovered  by  the  sheriff  from  the  bailiff  dellver* 
with  costs  of  suit,  and  to  be  by  the  sheriff  accounted  for  as 
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, 


part  of   the   estate   of  the   debtor. 
(1,  2). 


R.  S.  0.  1887,  c.  65,  s.  25 


Bailiff's  fees  (3)  The  costs  and  disbursements  of  the  bailiff  shall  be  a  first 
when  goods  in  charge  upon  the  goods,  and  shall  be  paid  by  the  sherilt1  to  the 
are?akenbyn  baiJilt  upon  demand,  after  being  taxed  by  the  Division 
sheriff.  Court  Clerk.  52  V.  c.  12,  s.  7,  part. 

Distribution.  (4)  The  sheriff  shall  distribute  the  proceeds  among  the  credi- 
tors under  the  provisions  of  this  Act,  and  the  Division  Court 
execution  o.redi  tors  shall  be  entitled,  without  further  proof,  to 
stand  in  the  same  position  as  execution  creditors  whnpfi 
are  in  the  sheriff's  hands!  R.  S.  O.  1887,  c.  65,  s.  25  (3). 


Mode  of  ap- 
portioning 


ficient  to  pay 


26.  Where  the  amount  levied  by  the  sheriff  is  not  sufficient 
to  pay  the  execution  debts  and  other  claims,  with  costs,  in  full, 
the  money  ph»-H  bo  ippliorl  to  the  payment  ratably  of  such 
debts  and  costs  of  the  creditors,  after  retaining  the  sheriff's 
claims  in  full.  {ees>  anc[^fter_BayTnent  in  full  (of  the  taxed  costs  and  the 
7°  costs  of  the  execution/to"  the  creditor~at  whose  instance  and 

under   whose    execution   the   seizure   and    levy   were   made. 
R.  S.  O.  1887,  c.  65,  s.  26. 


of  renewing 
certificate. 


Levying  inter-  .  The  sheriff,  if   directed  by  an  endorsement  upon  the 

est  and  costs  certificate,  shall,  in  addition  to  the  amounts  named  in  the 
certificate,  levy  interest  thereon  from  the  date  of  the  certificate, 
or  the  date  named  in  that  behalf  in  the  certificate,  and  also  the 
sum  of  $1.35  for  the  disbursements  on  every  renewal  of  the 
certificate :  and  where  such  renewal  is  made  upon  the  appli- 
cation of  a  solicitor,  he  shall  levy  the  further  sum  of  $1.25 
for  the  solicitor's  costs  on  the  renewal.  R.  S.  O.  1887,  c.  65, 
s.  27. 


Sheriff's 
poundage. 


28.  Where  money  is  to  be  distributed  by  a  sheriff  under 
this  Act,  the  sheriff  shall  not  be  entitled  to  poundage  as  upon 
separate  writs  or  claims,  but  only  upon  the  net  proceeds  of  the 
estate  distributable  by  him,  and  at  the  same  rate  as  if  the 
whole  amount  had  been  payable  upon  one  writ.  R.  S.  O. 
1887,  c.  65,  s.  28. 


to  benefit 
thereof. 


Money  made  . — (1)    Where  money  is  made  upon  a  writ,fl)he  same  shall 

on  any  writ  to  be  taken  for  the  purposes  of  the  sheriff's  return,  and  otherwise 
as  made  onfall  to  be  made  imon  all  the  writs  or  certificates  entitled  to  the 
writs  entitled  benefit  thereof\md  the  sheriff  shall,  upon  payment  being  made 
to  the  person  entitled  upon  such  writ  or  certificate,  endorse 
thereon  a  memorandum  of  the  amount  so  paid,  but  he  shall  not, 
except  on  the  request  of  the  party  issuing  the  writ,  or  by 
direction  of  the  Court  out  of  which  the  same  issues,  or  of  a 
Judge  having  the  authority  of  a  Judge  of  such  Court,  return  the 
writ  until  the  same  has  been  fully  satisfied,  or  unless  the  same 
has  expired  by  effluxion  of  time,  in  which  case  the  sheriff  shall 
make  a  formal  return  of  the  amount  made  thereon.  R.  S.  0. 
1887,  c.  65  s.  29  (1). 


Return. 
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(2)  The  like  proceedings  may  be  taken  to  compel  payment  Compelling 
by  the  sheriff  of  money  payable  in  respect  to  an  execution 
or  other  claim  as  can  now  be  had  to  compel  the  return  by 
the  sheriff  of  a  writ  of  execution.     R.  S.  0.  1887,  c.  65,  s.  29  (3). 

30.  The  sheriff  shall,  pending  the  distribution  of  moneys  Statement  to 
levied,  keep,  in  the  said  book  mentioned  in  section  4,  in  his  ^erfff's  office 
office,  a  statement  according  to  Form  F  in  the  Schedule  hereto,  pending  dis- 
shewing,  in  respect  of  any  debtor  of  whose  property  money  tributlon- 
has  been  levied,  the  following  particulars  :  — 

(a)  The  amounts  levied  and  the  dates  of  levy  ; 

(6)  Each  execution,  certificate,  or  order  in  his  hands  at  the 
time  of  entering  the  notice  Form  A  required  by  sec- 
tion 4,  or  subsequently  received  during  the  month, 
the  amount  thereof  for  debt  and  costs,  and  the  date 
of  receipt,  and  such  statement  shall  be  amended  from 
time  to  time  as  an  additional  amount  is  levied,  or  a 
new  execution,  certificate  or  order  is  received. 
K  S.  0.  1887,  c.  65,  s.  30. 

31.  The  sheriff  shall  at  all  times  without  fee  answer  any  Sheriff  to  give 
reasonable  question  which  he  may  be  asked  orally  in  respect  information  as 

J.T  uj.iiij.ivi.  f.        to  estate  of 

to  the  estate  ot  the  debtor  by  a  creditor,  or  any  one  acting  debtor. 
upon  behalf  of  a  creditor,  and  shall  facilitate  the  obtaining  by 
him  ot'  full  information  as  to  the  value  of  the  estate,  and  the 
probable  dividend  to  be  realized  therefrom  in  his  county,  or 
any  other  information  in  connection  with  the  estate  which 
the  creditor  may  reasonably  desire  to  obtain.  E.  S.  0.  1887, 
c.  65,  s.  31. 


Where  the  money  levied  is  insufficient  to  pay  all  claims  Distribution 
in  full,  and  the  time  has  come  for  distributing  the  money  by  sheriff 
levied,  the  sheriff  may  forthwith  distribute  the  same  as  directed  levied  insuf- 
by  this  Act  ;  or  he  may  first  prepare  for  examination  by  the  ficient  to  meet 
debtor  and  his  creditors  a  list  of  the  creditors  entitled  to  share  a 
in  the  distribution  of  the  amount  levied,  with  the  amount  due 
to  each  for  principal,  interest  and  costs  ;  the  list  to  be  arranged 
so  as,  among  other  things,  to  shew  the  amount  going  to  each 
creditor  under  the  provisions  of  this  Act,  and  the  total  amount 
to  be  distributed  ;  and  the  sheriff  may  deliver,  or  send  (prepaid 
and    registered)  by    post  to    each    creditor  or   his  solicitor, 
a    copy   of     the    list,   with    the    several    particulars    afore- 
said ;   and  in  such  case  the  further  proceedings  may  be  as 
follows  : 

1.  If  within  eight  days  after  all  the  said  copies  have  been 
delivered  or  posted,  or  within  any  further  time  the  Judge  may 
allow,  no  objection  is  made  as  provided  by  this  Act,  the  sheriff 
shall  make  distribution  forthwith  pursuant  to  such  list  ; 

2.  In    case    an  objection  is  made  as  provided  by  this  Act, 
the  sheriff  shall  forthwith  distribute  such  an  amount  of  the 
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money  made,  and  to  such  persons  pari  passu,  as  may  not 
interfere  with  the  effect  of  the  objection  in  case  the  same 
should  be  allowed  ; 

3.  The  sheriff  may  disregard  objections  which  are  frivolous, 
or  manifestly  insufficient  to  interfere  with  the  distribution  pro- 
posed, and  distribute  as  if  such  objections  had  not  been  made  ; 

Contestation.  4.  Any  person  prejudiced  by  the  proposed  scheme  of  dis- 
tribution, may  contest  the  same  in  manner  folio  wing,  namely,  by 
giving  a  notice  in  writing  to  the  sheriff,  stating  therein  dis- 
tinctly his  objection  to  the  scheme  (or  any  part  thereof)  and 
the  grounds  of  objection,  and  by,  at  the  same  time,  delivering 
to  the  sheriff  an  affidavit  of  previous  service  of  a  copy  of  the 
notice  on  the  debtor  and  the  creditors  interested  in  resisting 
the  objection,  unless  the  Judge  shall  by  order  have  dispensed 
with  service,  or  on  affidavit  of  service  as  the  Judge  shall  have 
sanctioned  ; 

5.  The  contestant  shall,  within  eight  days  thereafter,  apply 
upon   notice   to  the  Judge  for  a.n  order  adjudicating  upon  the 
matter   in  dispute  ;  and  otherwise   the  contestation   shall  be 
taken  to  be  abandoned.     The  notice  may  be  in  the  Form  G  in 
the  Schedule  hereto  ; 

6.  The  Judge  may  determine   any  questions  in  dispute  in 
a  summary  manner,  or  may  direct  an  issue  or  action  for  the 
trial  thereof,  either  by  a  jury  or  otherwise  and  in  any  Court  or 
county,  and  may  make  such  order  as  to  the  costs  of  the  proceed- 
ings as  may  be  just.     This  subsection  is  subject  to  the  same 
provisions  as  are  set  forth  in  subsection  2  of  section  12  of 
this  Act; 

7.  In  the  event  of  a  claimant  under   a  contestation  being 
held  not  entitled,  or  only  entitled  to  part  of  his  claim,   the 
money  retained  pending  the  contestation,  or  the  portion  as  to 
which   the   claimant   shall   have   failed,   shall  be  distributed 
among  the  execution  creditors  and  other  creditors  who  would 
have  been  entitled  thereto,  as  the  same  would  have  been  dis- 
tributed  had   the   claim   in   respect  thereof  not   been  made 
R  S.  0.  1887,  c.  65,  s.  32. 

Rights  of  sub-  8.  In  case  an  execution  debtor  shall  subsequent  to  the 
tio^  creditor^"  receipt  of  the  first  execution  by  the  sheriff  and  before  the 
where  first  ex-  time  f  or  distribution  has  expired  have  executed  any  mortgage  or 

4-*  f     11  *-  ^^       ^^ 

edby°a  '"  chattel  mortgage  or  otherwise  charged  any  portion  of  his 
mortgage  of  estate,  the  giving  of  such  mortgage  or  other  security  shall  not 
have  the  effect  of  preventing  subsequent  execution  creditors 
or  other  creditors  who  shall  have  filed  their  claims  as  required 
by  this  Act  from  sharing  in  the  distribution  of  the  moneys 
realized  by  the  sheriff,  or  the  sheriff  from  selling  the  interest 
seized  under  the  first  execution,  but  in  distributing  the  moneys 
so  realized,  the  said  sheriff  shall  deduct  and  retain 
for  the  person  entitled  thereto  the  amount  of  any  in- 
cumbrance  so  created  pro  rata  from  the  amount  which 
would  otherwise  be  payable  to  the  said  subsequent  creditors. 
62  V.  c.  11,  s.  13. 
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33.  In  case  several  creditors  are  interested  in  a  contesta-  Directions  by 
tion,  either  for  or  against  the  same,  the  Judge  shall  give  such  unnecessary1 
directions  for  saving  the   expense  of  an  unnecessary  number  parties  and 
of  parties  and  trials,  and  of  unnecessary  proceedings,  as  may  fcnals* 
be  just,  and  he  shall  direct  by  whom  and  in  what  proportions    , 
any  costs  incurred  in  the  contestation,  or  in  any  proceedings 
thereunder,  shall  be  paid  ;  and  whether  any  and  what  costs 
shall  be  paid  out  of  the  money  levied.     R  S.  0.  1887,  c.  65, 
s.  33. 


34.—  (1)  The  Judge  may,  if  he  sees  fit,  direct  the  sheriff  to 
levy  for  an  amount  sufficient  to  cover  a  claim  which  is  in  sheriff  where 
dispute,  or  part  thereof,  or  in  case  it  appears  to  the  Judge  that 
it  is  improbable  that  the  defendant  has  other  sufficient  property, 
he  may  order  the  sheriff  to  retain  in  his  hands  during  the  con- 
testation the  share  which,  if  the  claim  is  sustained,  will  be  ap- 
portionable  to  it,  or  may  make  an  order  combining  the  orders 
above  authorized,  or  such  similar  order  as  may  be  just. 

(2)  An  order  to  levy  under  this  section  shall  clothe  the 
sheriff  with  the  same  authority  as  he  would  possess  under  a 
writ  of  execution,  duly  issued  against  the  debtor,  directing  the 
sheriff  to  levy  the  like  amount  out  of  the  goods  and  lands 
of  the  debtor.  R.  S.  O.  1887,  c.  65,  s.  34. 


on 


35.  The  decision  under  this  Act  of  a  County  Court  Judge,  f/g^8  ioo 
or  a  Divisional  Court  on  an  appeal,  shall  bind  all  creditors,  aii  creditors. 
unless  it  appears  that  the  decision  was  obtained  by  fraud  or 
collusion  by  the  parties  to  the  contestation.  R.  S.  0.  1887, 
c.  65,  s.  35  ;  59  V.  c.  18,  Sched.  (38). 

30.  In  case  a  sheriff  has  money  in  his  hands,  which,  by  Sheriff  to  de- 
reason  of  the  provisions  of  this  Act,  or  otherwise,  he  cannot  fn  bank?ne>S 
immediately  pay  over  to  the  execution  creditors,  or  other 
claimants  under  this  Act,  he  shall  deposit  the  money,  whenever 
the  same  amounts  to  $100,  in  some  incorporated  bank 
designated  for  this  purpose  from  time  to  time  by  order  of  the 
Lieutenant-Governor  in  Council,  or  where  there  is  no  such 
bank,  then  in  some  incorporated  bank  in  which  public  money 
of  the  Province  is  then  being  deposited  :  the  deposit  to  be  made 
in  the  name  of  the  sheriff,  but  to  a  special  account  in  his 
name  as  "  Trustee  for  the  creditors  of  "  (the  debtor). 

R  S.  O.  1887,  c.  65,  s.  36. 

3T.  —  (1)   Where   there   are    in  the  sheriffs   hands   several  Attaching 

orders   ov 

executions   and  claims,  and  there  are  not,  or  do  not  appear  sheriff  or 

to  be,  sufficient  lands  or  goods,  as  the  case  may  be,  to  pay  all  creditors. 

and  his  own  fees,  he  may  apply  for  an  order  attaching  any     .,  y  /^jfl>  /Q  T 

debt  owing  to  the  execution  debtor  by  any  person  resident  in 

the   county  of   such   sheriff,  whether   the  debt  is  owing   by 

such  person  alone  or  jointly  with  another  person  resident  or  not 
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resident  in  such  county,  and  to  procure  the  attachment  the 
sheriff  may  take  the  same  proceedings  as  a  creditor :  and  in 
such  case  a  writ  of  execution,  or  other  writ  in  the  course  of 
the  proceedings,  may  be  directed  to  him  in  the  same  manner 
*  as  if  the  attachment  were  by  a  creditor ;  and  the  proceeds  of 
the  debts  attached  shall  be  distributed  in  the  same  manner  as 
if  he  had  realized  the  same  under  execution. 

(2)  In  case  the  sheriff  does  not  take  such  proceedings,  any 
person  entitled  to  distribution  may    take    the  same  for  the 
benefit  of  himself  and  all  other  persons  entitled  to  distribu- 
tion as  aforesaid,  and  the    person    owing   the  attached  debt 
shall  pay  the  same  to  the  sheriff. 

(3)  Any  judgment  creditor  who  attaches  a  debt  shall  be 
deemed  to  do  so  for  the  benefit  of  himself  and  all  creditors 
entitled  under  this  Act ;  payment  of  such  debt  shall  be  made 
to  the  sheriff,  who  in  making  distribution  shall  apportion  to 
such  judgment  creditor   a   share  pro   rata,  according  to   the 
amount  owing  upon  his  judgment,  of  the  whole  amount  to  be 
distributed  under  the  provisions  of  this  Act,  but  such  share 
shall  not  exceed  the  amount  recovered  by  the  garnishee  pro- 
ceedings unless  the  judgment  creditor  has  placed  a  writ  in  the 
sheriff's  hands. 

(4)  Money  garnished  and  paid  into  the  sheriff  s  hands  shall 
be  deemed  to  be  money  levied   under  execution,  within  the 
meaning  of  this  Act,  except  that,  unless  the  garnishee  proceed- 
ings were  taken  by  him,  the  sheriff  shall  only  be  entitled  to 
charge   poundage  on  such  moneys  at  the  rate  of  one  and  a 
quarter  per  cent. 

(5)  The  provisions  of  subsections  3  and  4  of  this  section  shall 
also  apply,  as  nearly  as  may  be,  to  any  person  who  attaches  a 
debt  in  the  Division  Court  before  judgment,  and  to  the  money 
so  attached. 

(6)  In  case  a  garnishee,  under  an  order  of  the  Court,  pays  to 
the  attaching  creditor,  or  in  case  a  garnishee,  without  notice 
that  the  sheriff  is  entitled,  pays  the    amount  of  his  debt  into 
Court  and  the  same  is  paid  out  to  the  said  creditor,  the  sheriff 
may  recover  from  him  the  amount  so  received.     R.  S.  0.  1887, 
c.  65,  s.  37. 

Appeal.  38.  If  any  party  to  any  contestation,  matter  or  thing  upon 

which  a  Judge  has  made  or  rendered  any  final  order  or  judg- 
ment, is  dissatisfied  with  such  order  or  judgment,  and  the 
same  is  in  respect  to  a  question  involving  a  sum  greater  than 
$100,  he  may  appeal  therefrom  to  a  Divisional  Court  of  the 
High  Court,  subject  to  the  like  practice,  as  nearly  as  may  be, 
as  is  from  time  to  time  in  force  in  respect  of  appeals  from  a 
County  Court  or  Judge,  unless  and  until  Rules  establishing  a 
different  practice  shall  be  made  under  the  provisions  of  sec- 
Rev,  Stat.  tions  122  and  125  of  The  Judicature  Act,  which  shall 
c-  51-  apply  to  this  Act.  R.  S.  0.  1887,  c.  65,  s.  38,  part ;  59  V.  c.  18, 

Sched.  (39). 
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39.  A  Judge  for  the  purpose  of  giving  effect  to  this  Act  and  Powers  of 
carrying  out  its  provisions  shall  have  all  the  powers  which  a  JU  ge' 
County  Court  or  a  Judge  thereof  has  by  law  for  other  purposes  ; 

and  any  proceedings  wrongly  taken  under  this  Act  may  be 
set  aside  by  the  Judge,  with  or  without  costs  as  he  thinks 
fit.  R.  S.  O.  1887,  c;  65,  s.  40. 

40.  No    proceeding  under  this  Act  shall  be  void  for  any  Defects  of 
defect  of  form  ;  and  the  Rules,  for  amending  or  otherwise  cur-  form* 
ing  irregularities  or  defects,  which  may  from  time  to  time  be 

in  force  in  the  County  Courts  shall  apply  to  this  Act.  R.  S.  O. 
1887,  c.  65,  s.  41. 

4  1  .  Besides  the  fees  otherwise  authorized  to  be  paid  to  the  Scale  of  fees. 
Clerk  of  the  County  Court  for  his  own  use,  the  following  fees 
shall  be  levied  on  the  following  proceedings  under  this  Act 
upon  all  claims  filed,  where  the  amount  of  the  claim  exceeds 
$200,  and  the  same  shall  be  payable  to  the  Crown  in  stamps, 
subject  to  the  provisions  of  The  Act  respecting  Law  Stamps  :  — 

$  cts. 
On  an  affidavit  of  claim,  where  the  amount  claimed  ex- 

ceeds $200  but  does  not  exceed  $400  .............     075 

On  every  such  affidavit  where  the  claim  exceeds  $400  .  .  1  50 
On  every  certificate  of  clerk  given  under  section  9,  where 

the  claim  exceeds  $200,  but  does  not  exceed  $400  .  .  075 
On  every  such  certificate  where  the  claim  exceeds  $400.  1  50 
On  every  order  made  by  the  Judge  allowing  or  disallow- 

ing a  claim,  where  the  claim  exceeds  $200,  but  does 

not  exceed  $400  ..............................     0  50 

On  every  such  order  where  the  claim  exceeds  $400.  .  .  1  00 

Where  the  claim  is  contested  ;  on  the  proceedings  after  the 
order,  the  same  fees  as  are  now  payable  on  like  proceedings  in 
the  High  Court.  R.  S.  0.  1887,  c.  65,  s.  42. 


This  Act  is  not  intended  to  interfere  with  the  Insolvency  Act  not  to  in- 
Laws  which  may  from  time  to  time  be  in  force  in  this  Province,  insolvency 
but  this  Act  is  intended  to  be  subject  to  such  laws,  and  subject  Laws. 
as  aforesaid  to  apply  to  all  debtors  whether  solvent  or  not. 
R  S.  0.  1887,  c.  65,  s.  43. 
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SCHEDULE. 
FORM  A. 

(Section  4  sub.  -s.  2. )        9 
SHERIFF'S  NOTICE. 

Notice  is  hereby  given  that  I  have,  by  virtue  of  certain  executions 
delivered  to  me  against  the  goods  and  chattels  and  lands  and  tenements 
(or  as  the  case  may  be)  of  C.D. ,  levied  and  made  out  of  the  property  of 
the  said  C.  D.,  the  sum  of  $ 

And  notice  is  further  given  that  this  notice  is  first  posted  in  my  office  on 
the  first  day  of  May,  18  ,  and  that  distribution  of  the  said  money  will  be 
made  amongst  the  creditors  of  the  said  C.  D.  entitled  to  share  therein,  at 
the  expiration  of  one  month  from  the  said  first  day  of  May. 

F.  G., 

Sheriff. 
.     Dated  1st  May,  18     . 

K  S.  O.  1887,  c.  65,  Sched.  Form  A. 


FORM  B. 

(Section  7,  sub-s.  1.) 

AFFIDAVIT  OF  CLAIM. 

THE  CREDITORS'  RELIEF  ACT. 

In  the   County  Court  of    the    County  of  [state 

county  or  united  counties  in  which  it  is  intended  proceedings  shall   be 
taken]. 

A.  B Claimant, 

vs. 
C.  D Debtor. 

I,  A.  B.t  of  in  the  county  of 

Merchant  (or  as  the  case  may  be)  make  oath  and  say  :— 

1.  I  am  the  above  named  claimant  (or  the  duly  authorized  agent  of  the 
claimant  in  this  behalf,   and  have  a  personal  knowledge  of  the  matter 
hereinafter  deposed  to). 

2.  The  above  named  debtor  is  justly  and  truly  indebted  to  me  (or  to  the 
above  named  claimant)  in  the  sum  of  $  for  [here  state 
shortly  the  nature  and  particulars  of  the  claim  as  they  are  required  to  be 
stated  upon  a  specially  endorsed  writ]. 

Sworn  before  me  at  ^ 

this  day  of 

A.  D.  18  ) 

R.  S.  0.  1887,  c.  65,  Sched.  Form  B. 
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FORM  C. 

(Section  7,  sub-s.  2.) 
NOTICE  TO  BE  SERVED  WITH  CLAIM. 

THE  CREDITORS'  RELIEF  ACT. 
In  the  County  Court  of  the  County  of 

.     A.  B Claimant, 

vs. 
C.  D Debtor. 

To  the  above  (or  within)  named  debtor. 

Take  notice  that  the  claimant  intends  to  file  with  the  clerk  of  the 
County  Court  of  (or  as  the  case  may  be) 

the  original  affidavit  of  claim  of  which  a  duplicate  is  served  herewith,  and 
that  this  proceeding  is  taken  by  reason  of  there  being  in  the  hands  of  the 
sheriff  of  the  said  county  (or  united  counties)  a  writ  of  execution  against 
your  goods  and  chattels  and  lands  and  tenements  (or  as  the  case  may  be), 
and  that  the  claimant  intends  to  call  on  the  sheriff  to  levy  the  amount  of 
the  said  debt  from  your  property  under  the  authority  of  The  Creditors' 
Relief  Act. 

And  further,  take  notice  that  in  case  you  desire  to  contest  the  said 
claim,  or  any  part  thereof,  you  must,  within  ten  days  after  the  service  of 
this  notice  upon  you,  file  with  the  clerk  of  the  said  Court  an  affidavit 
stating  that  you  have  a  good  defence  to  the  said  claim  on  the  merits,  or 
that  you  have  such  defence  to  a  specified  part  of  the  claim,  otherwise  such 
claim  will  be  treated  as  admitted  by  you,  or  may  be  so  treated  as  to  the 
part  not  contested. 

You  are  further  hereby  notified  that  unless  you  endorse  upon  such 
affidavit  filed  by  you  a  statement  of  some  place  in,  or  within  three  miles 
of  the  county  town  of  the  said  county  (or  united  counties)  at  which  service 
may  be  made  upon  you,  or  the  address  of  some  solicitor  in  the  Province 
of  Ontario  who  may  be  served  on  your  behalf,  service  may  be  made  upon 
you  of  any  notice,  paper,  or  document  requiring  service,  by  mailing  the 
same  enclosed  in  an  envelope  addressed  to  you  at  the  said  county  town. 

NOTE. — In  case  the  above  notice  is  endorsed  upon  the  copy  of  the  affidavit  served, 
the  heading  of  the  notice  may  be  omitted.  Where  further  time  is  given  by  a  Judge, 
the  notice  should  be  varied  accordingly. 

R.  S.  O.  1887,  c.  65,  Sched.  Form  C. 


FORM  D. 

(Section  8,  sub-s.  4.) 
AFFIDAVIT   OF   SERVICE  OF  CLAIM. 

THE  CREDITORS'  RELIEF  ACT. 
In  the  County  Court  of  the  County  of 

A.  B Claimant, 

vs. 
C.  D Debtor. 

I,  G.  H.,  of  in  the  county  of  make 

oath  and  say  : — 

1.  That  I  did,  on  the  day  of  personally  serve 

C.  D.j  the  above  named  debtor,  with  an  originax  affidavit  identical  with 
the  annexed  affidavit,  and  that  there  was  at  the  time  the  said  affidavit  was 
so  served,  attached  to  (or  endorsed  upon)  the  said  affidavit  so  served  a  true 
copy  of  the  notice  addressed  to  the  debtor,  now  attached  to  (or  endorsed 
upon)  the  said  annexed  affidavit. 

Sworn  before  me  at  "j 

this  day  of 

A.  D.  18 

R.  S,  0.  1887,  c.  65,  Sched.  Form  D. 
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FORM    E. 

(Section   9,  sub-s.  1  and  section  15.) 
CERTIFICATE   OF   PROOF   OF   CLAIM. 


Form  E. 


THE  CREDITORS'  RELIEF  ACT. 


In  the  County  Court  of  the  County  of 
A.  B.. 


Claimant, 


vs. 

C.  D Debtor. 

I,  clerk  of  the  County   Court   of  the 

County  of  ,  do  hereby  certify  that  the  above 

named  claimant  did  on  the  day  of 

file  with  me  a  claim  against  the  above  named  debtor,  for  the  sum  of 
together  with  an  affidavit  of  personal  service  thereof  (or 
as  the  case  may  require)  and  of  the  notice  required  by  The  Creditors'  Relief 
Act,  upon  the  said  debtor,  and  that  it  thereby  appears  that  such  service 
was  made  upon  the  said  debtor  on  the  day  of 

18 

And  I  further  certify  that  the  debtor  has  not  contested  the  said  claim  (or, 
has  only  contested  the  sum  of  portion  of  the  said  claim, 

or  as  the  case  may  be),  and  that  the  claimant  is  entitled  to  the  sum  of 

against  the  said  debtor  and  the  further 
sum  of  for  costs. 

R.  S.  O.  1887,  c.  65,  Sched.  Form  E. 


FORM  F. 

(Section  30.) 
SHERIFF'S  STATEMENT  OF    EXECUTIONS  ON  HAND  AGAINST   C.   D. 
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A.  B.  v.  C.  D  .  .  .  . 

and  lands  .  . 

504 

30 

18th  Feb.,  1886  .  . 

500 

1st  May,  1886. 

F.  G.  v.  C.  D.  &\ 
E.  G.                / 

Fi.    fa.    goods 
and  lands  .  . 

400 

20 

1st  March,  1886... 

300 

3rd  May,  1886. 

Nothing  made 

against  E.  G. 

Garnishee    or- 

K. L.  v.  C.  D  .... 

der  

500 

30 

300 

10th  May,  1886. 

Creditor's  Cer- 

M. N.  v.  C.  D  .  .  .  . 

tificate  

400 

5 

15th  May,  1886. 

R.  S.  0.  1887,  c.  65,  Sched.  Form  F. 
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FORM  G. 

(Section  32,  sub-s.  5.) 
CONTESTATION  OF  SCHEME  OF  DISTRIBUTION. 

THE  CREDITORS'  RELIEF  ACT. 
In  the  County  Court  of  the  County  of 

A.  B. Claimant, 

vs. 
C.  D Debtor. 

To  F.  G.   and  M.  N.,  claimants  of  moneys  levied  by  the  Sheriff  of  the 
County  of  out  of  the  estate  of  C.  D. 

Take  notice  that  I  will  on  the  day  of 

next,  apply  to  the  Judge  of  the  County   Court  of 

the  County  of  at  his  chambers  at  the  court  house 

in  the  town  of  for  an  order  adjudicating   upon   the 

right  of  you  the  said  to  rank  upon  the   said 

moneys  for  any  amount  whatever  (or  as  the  case  may  be);  and  further  take 
notice  that  I  will,  upon  the  said  application,  read  the  affidavits  of  E.  F. 
and  X.  Y. ,  filed  with  the  clerk  of  the  said  Court. 

Dated  etc. 

R.  S.  0.  1887,  c  65,  Sched.  Form  G. 
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NOTES. 

Application  of  Act :— The  Act  applies  to  all  moneys  received  by  a  sheriff  in 
his  official  capacity,  Young  v.  Ward  (1896)  27  O.R.  588.  It  is  not  to  be  ex- 
tended to  cases  not  actually  provided  for  by  the  Act,  and  therefore  the  ap- 
pointment of  a  Receiver  may  be  made  for  the  benefit  of  the  plaintiff  alone, 
McLean  v.  Allen  (1890)  14  P.  R.  84,  and  such  is  now  the  practice.  Executions 
subsequent  to  a  mortgage  by  the  debtor  before  the  Act  of  1899  attached  only 
upon  the  equity  of  redemption  left  in  the  debtor,  and  were  not  entitled  to 
share  ratably  with  prior  executions,  Roach  v.  McLachlan  (1892)  19  A.R.  496. 
If  the  debtor  disposes  of  the  goods  absolutely,  executions  which  come  in  after 
the  sale  do  not  share  with  prior  executions,  Breithaupt  v.  Marr  (1893)  20  A.R. 
689.  A  chattel  mortgagee,  whose  mortgage  so  intervenes  between  executions, 
may  pay  off  the  prior  executions,  the  holders  of  which  will  thus  receive  their 
claims  in  full,  Davies  Brewing  &  Malting  Co.  v.  Smith  (1885)  10  P. R.  627.  See 
as  to  debtor  paying  off  without  sale  by  sheriff,  s.  20. 

Payment  by  debtor.  A  debtor  cannot  pay  off  a  specific  execution,  so  as  to 
retire  the  same  from  the  sheriff's  hands,  if  there  are  other  executions.  Money 
so  received  by  the  sheriff  is  distributable  among  all  the  execution  creditors, 
Young  v.  Ward  (1896)  27  O.R.  588. 

Partnership  creditors.  The  Act  does  not  alter  the  legal  effect  of  executions, 
nor  give  to  firm  or  separate  creditors  of  partners  any  different  rights,  McDonagh 
v.  Jephson  (1889)  16  A.R.  107. 

Interpleader.  Only  those  perons  who  are  parties  to  or  whose  rights  are 
secured  by  an  interpleader  order  are  entitled  to  share  in  the  benefits,  Reid  v. 
Gowans  (1886)  13  A.R.  501  ;  Bank  of  Hamilton  v.  Durrell  (1888)  15  A.R.  500 ; 
but  where  the  claimant  abandons  before  delivery  of  any  issue,  creditors  whose 
executions  are  subsequent  to  the  interpleader  order  are  entitled  to  participate, 
Wait  v.  Sager  (1891)  14  P.R.  347. 

Rights  of  creditors  without  execution.  There  is  no  power  to  stay  distribu- 
tion by  a  sheriff  until  a  judgment  is  recovered  by  a  creditor,  or  to  preserve  the 
priority  of  a  judgment  which  has  been  set  aside  in  case  the  latter  shall  be 
restored  on  appeal,  Mason  v.  Cooper  (1893)  15  P.R.  418.  A  creditor  who  does 
not  come  in  within  the  period  prescribed  is  nevertheless  a  "creditor  interested" 
within  s.  10,  and  is  entitled  to  contest  the  claims  of  other  creditors,  Bank  of 
Hamilton  v.  Aitken  (1893)  20  A.R.  616. 

Mortgage  actions.  A  surplus  after  sale  in  a  mortgage  action,  to  which  execu- 
tion creditors  are  entitled  must  be  paid  to  the  sheriff  and  distributed  ratably, 
Harvey  v.  McNeil  (1888)  12  P.R.  362,  and  a  surplus  paid  into  Court  by  a  mort- 
gagee after  a  sale  under  the  powers  of  a  mortgage  will  be  similiarly  dealt  with, 
ReBokstal  (1896)  17  P.R.  201. 

Fraudulent  conveyances.  An  action  by  an  execution  creditor  to  set  aside  a 
fraudulent  conveyance  must  be  brought  in  the  High  Court  if  the  executions  in 
the  sheriffs  hands  exceed  $200,  Dominion  Bank  v.  Heffernan  (1886)  11  P.R. 
504. 

Contestations.  On  a  contestation  by  a  creditor  of  another  creditor's  claim, 
only  the  bona  fides  of  the  claim  can  be  considered.  Other  defences  which  the 
debtor  may  have  cannot  be  raised  e.g.  that  the  debt  is  not  due,  Bowerman  v. 
Phillips  (1888)  15  A.R.  679.  Judgments  \diich  have  been  recovered  cannot  be 
contested  under  the  Act.  An  action  to  set  them  aside  if  fraudulent  is  neces- 
sary, ib. 

Entries.  Under  s.  4  the  sheriff  must  ' '  forthwith  "  enter  notice  thereof. 
This  means  "  without  any  delay  "  and  where  a  sheriff  delayed  15  days,  and 
other  claims  in  consequence  came  in  the  first  execution  creditor  recovered 
damages  from  the  sheriff,  Maxwell  v.  Scarfe  (1889)  18  O.R.  529. 

Garnishment.  Section  37  entitles  the  sheriff  only  to  an  attaching  order 
when  there  are  several  executions  and  claims,  and  not  sufficient  lands  or  goods 
to  pay  all  and  his  own  fees,  and  when  there  is  a  debt  owing  to  the  execution 
debtor  by  a  person  resident  in  his  bailiwick.  Re  Thompson  (1896)  17  P.R. 
109.  If  prior  to  the  levy  and  entry  by  the  sheriff  under  the  Act  a  creditor  has 
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garnished  a  debt  due,  and  has  recovered  the  same,  neither  the  sheriff  nor  any 
other  creditor  would  have  any  right  to  any  part  thereof,  Traders'  Bank  v. 
McConnell  (1888)  24  C.L.  J.  87.  And  it  may  be  that  a  mere  attaching  order 
nisi  will  have  the  same  effect,  and  that  the  section  is  confined  to  creditors  hav- 
ing executions  and  claims  in  the  sheriff  s  hands  at  the  time  of  the  attachment  of 
the  debt,  see  Re  Thompson  (1896)  17  P.R.  109.  Bicknell  &  Seager  D.  C.  Act, 
Vol.  1,  pp.  280,  281. 

Absconding  debtors.  If  goods  are  seized  and  sold  under  the  Absconding 
Debtors  Act,  the  Creditors  Relief  Act  had  no  application  to  the  distribution  of 
proceeds  prior  to  the  revision  of  1887,  Macfie  v.  Pearson  (1885)  8  O.R.  745.  It 
would  appear  now  that  all  executions  and  claims  under  the  Creditors'  Relief 
Act  share  ratably  under  s.  18  of  the  Absconding  Debtors  Act,  and  such  is  the 
practice. 

Division  Courts.  The  Act  applies  to  an  execution  against  lands  issued  from 
a  Division  Court,  Young  v.  Ward  (1896)  27  O.R.  588. 

Under  s.  25  it  is  the  duty  of  the  Division  Court  Bailiff  to  deliver  the  goods 
forthwith,  i.e.,  without  any  delay,  to  the  sheriff  upon  demand,  and  he  will  not 
be  entitled  to  recover  any  costs  after  that  time,  see  Re  Harrison,  Ex  parte 
Sheriff  of  Essex  (1893)  2  Q.B.  111.;  Re  Thomas,  Ex  parte  Sheriff  of  Middlesex 
(1899)  1  Q.B.  66,  (1899)  1  Q.B.  460. 


CHAPTER    145. 


An  Act  to  amend  the  Mercantile  Law. 


SHORT  TITLE,  s.  1. 
SURETIES  : 

Paying    principal's     debt   to     be 
entitled     to    securities,    reme- 
dies,  etc.,  of  the  creditor,  ss. 
2,3. 
Rights,  inter  se,  s.  4. 


BILLS  OF  LADING  : 

Rights,  under,  transferable  by  en- 
dorsement, s.  5  (1,  2). 
Conclusive  as  against  the  signer, 

s.  5  (3). 

WAREHOUSE  RECEIPTS,  ETC.,  AS  COL- 
LATERAL SECURITY,  ss.  6-20. 


title. 


HER  MAJESTY,  by  and  with  the  advice  and  consent  of  the 
Legislative  Assembly  of  the  Province  of  Ontario,  enacts 
as  follows : — 

1.  This  Act  may  be  cited  as  "  The  Mercantile  Amendment 
Act"    R.  S.  O.  1887,  c.  122,  s.  1. 


Right  of  sure-       2.  Every  person  who,  being  surety  for  the  debt  or  duty  of 

tlrincf Scfebt6  an°tner>  or  being  liable  with  another  for  any  debt  or  duty, 

etc.,  to  assign-  pays  the  debt  or  performs  the  duty,  shall  be  entitled  to  have 

ment.  assigned  to  him  or  a  trustee  for  him,  every  judgement,  specialty, 

or  other  security  which  is  held  by  the  creditor  in  respect  of 

such  debt  or  duty,  whether  such  judgment,  specialty  or  other 

security  be  or  be  not  deemed  at  law  to  have  been  satisfied  by 

the  payment  of  the  debt   or   the  performance  of  the  duty. 

R.  S.  0.  1887,  c.  122,  s.  2. 


And  to  reme- 
dies on  such 
assignment. 


What  only 
one  co-surety, 
etc. ,  may  re- 
cover from 
another. 


3.  Such  person  shall  be  entitled  to  stand  in  the  place  of 
the  creditor,  and  to  use  all  the  remedies,  and,  if  need  be,  and 
on  proper  indemnity,  to  use  the  name  of  the  creditor  in  any 
action   or    other    proceeding    in    order    to    obtain    from    the 
principal  debtor,  or  any  co-surety,  co-contractor  or  co -debtor, 
as  the  case  may   be,   indemnification   for  the  advances  made 
and  loss  sustained  by  the  person  who  has  so  paid  such  debt 
or  performed  such  duty  ;  and  such  payment  or  performance 
so  made  by  such  surety  shall  not  be  a  defence  to  such  action 
or  other  proceeding  by  him.      R.  S.  O.  1887,  c.  122,  s.  3. 

4.  No  co-surety,  co-contractor  or  co-debtor  shall  be  entitled 
to  recover  from  any  other  co-surety,  co-contractor  or  co-debtor, 
by  the  means  aforesaid,  more  than  the  just  proportion  to  which, 
as  between  those  parties  themselves,  such  last  mentioned  person 
is  justly  liable.     R.  S.  O.  1887,  c.  122,  s.  4. 
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yr 

BILLS   OF   LADING. 


5.  Whereas  by  the  custom  of  merchants  a  bill  of  lading  of  Preamble, 
goods  being  transferable  by  endorsement.*' the  property  in  the    /* 
goods  may  thereby  pass  to  the  endorsee,  but  nevertheless  all 
rights  in  respect  of  the  contract  contained  in  the  bill  of  lading 
contin^  in  the  original  shipper  or  owner,  and  it  is  expedient 
that  such  rights  should  pass  with  the  property  ;  and  whereas    , 
it  frequently  happens  that  the  goods  in  respect  of  which  bills 
of  lading  purport  to  be  signed  have  not  been  laden  on  board, 
and  it  is  proper  that  such  bills  of  lading  in  the  hands  of  a  bona 
fide  holder  for  value  should  not  be  questioned  by  the  master  or 
other  person  signing  the  same,  on  the  ground  of  the  goods  not 
having  been  laden  as  aforesaid  ;  7/     *      *  '*  .  s     .*      *f  ^ , 

Therefore  it  is  enacted  as  follows  ; 


1.  Every  consignee  of  goods  named  in  aDmoilaaing  and 
every  endorsee  of  a  bill  of  lading  to  whom  the  property  in 
goods    thprpin    mp.ntionpd    passes   upon    or    fry  reason  r>F   snr»h 
^flflfiiprnn-^fi-nt.  nr  pnrlnrspmentj  shall  have  transferred  to,  and 
vested  in  him  all  rights  of  action,  and  be  subject  to  the  same  19  V.  c.  ill. 
liabilities  in  respect  of  the  goods  as  if  the  contract  contained 
in  the  bill  of  lading  had  been  made  to  himself. 

,     2.  Nothing  in  this  section  contained  shall  prejudice  or  effect  Certain  rights 
any  right  of  stoppage  in  transitu,  or  any  right  to  claim  freight  not  affected?8 
against  the  original  shipper  or  owner.«%>r  any  liability  of  thp 
consignee  or  end^rafcSrby  reason  or  in  consequence  of  his  being      -   • 
such  consignee  orendorsee,  cfirVn  his  receipt  of  the  goods  by  /   u*hMM  1*  ** 
reason  or  in  consequence  of  such  consignment  or  pnHnrsp.mpnfc  (    4nUut«£  W  fa** 

3.  Every  bill  of  lading  in  the  hands  of  a  consign  PP   or  pn-  Bilftof^BSg  * 
dorseejior  valuable  consideration  representing  goods  to  have  as  e.^6006 

-f-       ^*r *; T^ — j T7T~^»  u    iiiT  i      •  •    against  signer. 

been  shipped  on  board  a  vessel(ortnim/shall  be  conclusive  evi- 
dence, of  the  shipment  as  against  the  master  or  other  person 
signing  the  same,  notwithstanding  that  the  goods  or  some  part 
thereof  may  not  have  been  so  shipped,  unless  the  holder  ot  the 
bill  of  lading  has  actual  notice  at  the  time  of  receiving  the  ^arfite    cw-vr 
that  the  goods  had  not  in  fact  been  laden  on  board,  or  Unless 
the  bill  of  lading  has  a  stipulation  to  the  contrary  ;  rbut  the  I 
master  or  other  person  so  signing,  may  exonerate  himself  jji 
respect  to   such   misrepresentation,  by  shewing  that   it  was] 
caused  without  any  default  on  his  partf   and   wholly  hy  f,^l 
jraiid  of  tjuTshipper.  or  of  the  holder,  or  of  some  person  under] 
whom  the •  holder  claims.     R.S.O.  1887,  c.  122,  s.  5. 

WAREHOUSE  RECEIPTS,  ETC.,  AS  COLLATERAL  SECURITY. 

6.  The  words  "  goods,  wares  and  merchandise  "  when  used  Interpreta- 
in  the  following  sections  of  this  Act,  shall,  except  where,  other- ^Q^ods, 
wise  expressly  provided  in  said  sections,  be  held  to  comprise,  i^f  wares  and 
addition  to  the  things  usually  understood  thereby ,  timber,  boards  merchandlse 
deals,  staves  and  other  lumber.     R.S.O.  1887,  c.  122,  s.  14. 
c  1 
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Cove  receipts, 


Sec.  9. 


MERCANTILE  AMENDMENT  ACT.         Chap.  1  45. 


endorsement 
as  Qolfoterai 


*7.  Any  cove  receipt,  bill  of  lading,  specification  of  timber 
or  an^  recerP^  given  by  a  cove  keeper,  miller,  or  by  the  keeper 
of  a  warehouse,  wharf,  yard,  harbour  or  other  place,  for  cereal 
grains,  goods,  wares  or  merchandise  laid  up.  stored  or  deposited, 
or  to  be  laid  up^  stored  or  deposited  in  or  on  the  cove,  mill, 
warehouse,  wharf,  yard,  harbour  or  other  place  in  this  Province, 
oJLjgJiifiJiJjy^j^JififijiaL  or  any  bill  of  lading  or  receipt  given  by 
a  master  of  a  vessel,  or  by  a  carrier  for  carrying  cereal  grains, 
goods,  wares  or  merchandise  shipped  in  such  vessel  or  delivered 
to  such  carrier  for  carriage  from  any  place  whatever,  to  any 
part  of  this  Province  or  through  the  same,  or  on  the  waters 
the  goods  if  bordering  thereon,  or  from  the  same  to  any  other  place  what- 
such  bills  are  ever,  and  whether  such  cereal  grains  are  to  be  delivered  upon 
-'  suc^  receipt  m  specie  or  converted  into  flour,  may,  ly  ftn- 
flofseTTie-nt-  t.V>Arpmn  by  the  owner  of,  or  person  entitled  to 
receive  such  cereal  grains,  goods,  wares  or  merchandise,  or  his 
attorney  or  agent,  be  transferred 


etc. 


as 


collateral  security  for  any  debt  due  to  such  private  person,  and 
being  so  endorsed  shall  vest  in  such  private  person  from  the 
date  of  the  endorsement,  all  the  right  and  title  of  the  endorser 
to  or  in  such  cereal  grains,  goods,  wares  or  merchandise, 
subject  to  the  right  of  the  endorser  to  have  the  same  re- 
transferred  to  him,  if  the  debt  is  paid  when  due  ;  and  in 
the  event  of  the  non-payment  of  the  debt  when  due,  such 
private  person  may  sell  the  said  cereal  grains,  goods,  wares  or 
merchandise  and  retain  the  proceeds  or  so  much  thereof,  as  will 
be  equal  to  the  amount  due  to  the  private  person  upon  the 
debt,  with  any  interest  or  costs,  returning  the  overplus,  if  any 
to  the  endorser.  R.  S.  0.  1887,  c.  122,  s.  15. 

8.  Where  a  person  engaged  in  the  calling  of  cove-keeper, 
m^er>  or  °^  keeper  of  any  warehouse,  wharf,  yard,  harbour  or 
other  place,  master  of  a  vessel  or  carrier,  by  whom  a  receipt  or 
kill  of  lading  may  be  given  in  such  his  na  parity  as  hereinbefore 
mentioned,  for  cereal  grains,  goods,  wares  or  merchandise,  is  at 
thpf  fiamp.  tinie  the  owner  of  or  entitle^!  himself  (otherwise  than 
in  his  capacity  of  cove-keeper,  miller,  or  of  keeper  of  a  ware- 
house, wharf,  yard,  harbour  or  other  place,  or  of  master  of  a 
vessel  or  carrier)  fro  rApmvA  ^^  cereal  grains,  goods,  wares  or 


Cove-keeper, 

orbehigeiifi- 
tied  to  the 

notwithTtan'd- 
ing,  give  a 
receipt,  etc., 

dorse  it. 


merchandise,  any  such  receipt  or  bill  of  lading,  or  any  acknow- 
ledgment or  certificate  intended  to  answer  the  purpose  of  such 
receipt  or  bill  of  lading,  ^nven  and  e1odQj££d^_bffT_sjich  ^person. 
shall  be  as  valid  and  effectual  for  the  purposes  of  this  Act,  as  if 
the  person  giving  such  receipt  or  bill  ntUprh'ng1  nrknoTrlrdgment 
or  certificate,  and  endorsing  the  same,  were  nojLQJie_ajncLthe 
same  person.  B.  S.  0.  1887,  c.  122,  s.  16. 

Goods,  except  0.  No  such  cereal  grains,  and  no  such  goods,  wares  or  mer- 
timber,  etc.,  chan.dise  (other  than  timber,  boards,  deals,  staves  or  other  lum 
beyond  six  ber),  shall  be  held  in  pledge  by  such  private  person  for  any  period 
months.  exceeding  six-months:  and  no  transfer  of  such  bill  of  lading, 

specification  of  timber  or  receipt,  shall  be  made  under  this  Act 
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to  secure  the  payment  of  any  debt,  ^unless  the  debt  is  contracted  Debt  to  be  /-" 

at  the_same  time  wjtV»  *^  ^nrlr^gAmAnf.  nf  +>>A  frjlj  of  lading.  Jfme'ofSans- 

^ppp.jfjp^,f.jpn  nf  f.imhAr  or  receipj,  ;  and  further,  no  sale  of  any  fer  of  bill. 

cereal  grains  or  of  goods,  wares   or  merchandise,  (other  than 

timber,  boards,  deals,  staves  or  other  lumber,)  shall  take  place 

under  this  Act  until  and  unless  ten  davs  notice  of  the  timp,  a.nrl  Goods  not  to 

i  i?   J.-L.  i      i_         i  •     <L      -i       '  '"  —  ~    be  sold  without 

place  ot  the  sale  has  been  given  by   registered  lattej:  trans-  notice  to  the 
mi  t  ted  througti  the  post  olrice,  to  the  owner  of  such  cereal  owner. 
grains  or  such  goods,  wares  or  merchandise  other  than  as  afore- 
said prior  to  the  sale  thereof.     R.  S.  O.  1887,  c.  122,  s.  17. 

1  0.  —  (1)  No  timber,  boards,  deals,  staves  or  other  lumber,  shall  Timber,  etc., 
be  held  in  pledge  by  such  private  person,  for  any  period  exceed-  not  to  ,be  held 
ing  twp-lvj^    Tnnn^.hs  ;  and    no    transfer  of   any    such    receipt  months,  etc.V< 
or  bill  of  lading  shall  be  made  under  this  Act  to  secure  the  pay- 
ment of  any  debt,  unless  the  debt  is  contracted  at  the  same 
time  with  tihf  ftndmrqqpient  of  f.hft  rftppjptnr  bliLf^Jf^Jill^  ;  an^ 
further,  no  sale  of  any  timber,  boards,  deals,  staves  or  other 
lumber,  shall  be  made  under  this  Act,  until  and  unless  thirty 
days!  notiJPie  of  fha  timp  gnH  plflp.ft  of  snp.h  sfl.lp  h^.s  been  given. 

tih^post^ofnce,  to  tn"e 


owner  of  the  timber,  boards,  deals,  staves,  or  other  lumber 
prior  to  the  sale  thereof. 

(2)  Every  such  sale  shall  be  made  by.  public  aup.tion    after  Sale  to  be  by 
notice  thereof  by  Advertisement.  _  stating  the  time  and  place  auj^lon  after 
thereof,  for  at  least  eight  days  consecutively,  in  at  least  two 

daily  newspapers^rjublished  in  or  nearest   to  the  place  where 
such  sale  is  to  be  made. 

(3)  A  daily   newspaper   shall  be  deemed  to  be  published 
nearest  to  a  place  if  no  two  other  daily  newspapers  are  pub- 
lished in  or  nearer  to  such  place. 


laces 


(4)  If  in  any  place  where  any  such  sale  by  auction  is  to  be  in  pi 
made,  there  is  not    a  newspaper  published  daily,   but  some  where  *» 

•ITI      iji  i  newspaper  is 

newspaper  or  newspapers  is  or  are  published  there  less  often  published, 
than  daily,  then  the  advertisement  shall  also  be  published  in 
every  issue  of  such  local  newspaper,  or  of  at  least  one  of  such 
local  newspapers,  during  the  time  of  its  being  published  in  daily 
newspapers.     R.  S.  O.  1887,  c.  122,  s.  18. 


on 


1 1 .  All  advances  made  on  the  security  of  any  such  cove  Advance 
receipt,  bill  of  lading,  specification,  receipt,  acknowledgment  or  cove  receipts, 
certificate  as  aforesaid,  shall  give  and  be  held  to  give  to  the  fi^n'o^tfmber, 
person  making  the  advances,  a  claim  for  the  repayment  of  such  etcM  prior  to 
advances   on  the  cereal  grains,  goods,  wares  or  merchandise  vendors  or 
therein  mentioned,  nrior  to  and  by  preference  over  the  claim  of  creditors. 
any  unpaid  vend  or  r  or  other  creaitpr.  save  and  except  claims^ 
for  wages  of  labour  performed  in  making  and  transporting! 
such  timber,  boards,  deals,  staves  or  other   lumber.     R.  S.  O. 
1887,  c.  122,  s.  19. 
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Sec.  12. 
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Transfer  of 
warehouse 
receipts  for 
crude 
petroleum 
issued  by 
incorporated 
companies. 


All  transportation  and  warehouse  receipts,  accepted 
orders  and  certificates  for  crude  petroleum,  issued  by  any  com- 
pany heretofore,  or  which  may,  at  any  time  hereafter,  be  incor- 
porated under  competent  authority,  and  authorized  to  carry 
on  the  business  of  warehousing,  shall  be  transferable  by 
endorsement,  either  special  or  in  blank,  and  upon  being 
endorsed  in  blank  shall  become  transferable  by  delivery, 
and  every  such  endorsement  or  transfer  by  delivery  shall 
transfer  all  right  of  property  and  possession  of  the  petroleum 
mentioned  in  any  such  transportation  or  warehouse  receipt, 
accepted  order  or  certificate,  to  the  endorsee  or  transferee 
thereof,  subject  to  the  terms  and  conditions  of  such  trans- 
portation or  warehouse  receipt,  accepted  order  or  certificate, 
as  fully  and  completely  as  if  a  sale  of  the  petroleum  mentioned 
therein  had  been  made  in  the  ordinary  way;  and  on  the 
delivery  of  any  petroleum  mentioned  in  such  document, 
by  such  company,  in  good  faith,  to  a  person  in  possession 
of  such  transportation  or  warehouse  receipt,  accepted 
order  or  certificate,  endorsed  or  transferred  as  aforesaid,  the 
company  shall  be  freed  from  all  further  liability  in  respect 
thereof,  and  the  endorsee,  or  transferee  or  holder  of  every 
such  transportation  or  warehouse  receipt,  accepted  order  or 
certificate,  to  whom  the  property  in  the  petroleum  mentioned 
therein  passes  by  reason  of  such  endorsement  or  delivery, 
shall  have  transferred  to  and  vested  in  him  all  rights  of  action 
and  be  subject  to  the  same  liabilities  in  respect  of  such  petro- 
leum as  if  the  contract  contained  in  the  transportation  or 
warehouse  receipt,  accepted  order  or  certificate  had  been  made 
by  the  company  with  himself.  R  S.  0. 1887,  c.  122,  s.  20. 
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NOTES. 

Right  of  Surety,  &c.  to  Assignment-  Ss.  2,  3  and  4  are  similar  in  terms  to 
Imperial  Statute  19  &  20  V.  c.  97,  s.  5. 

Who  are  Sureties.     There  are  three  classes  of  suretyship  ; 

(a)  Where  there  is  an  agreement  between  creditor,  debtor,  and  surety. 

(b)  Where  the  agreement  is  between  principal  and  surety  only  e,g.    both 
being  principal  debtors  to  the  surety. 

(c)  Where  there  is  no  agreement,  but  there  is  a  primary  and  secondary 
liability  of  two  persons  for  one  and  the  same  debt,  e.g.  the  relation- 
ship between  the  maker  and  endorser  of  a  note. 

General  Right  to  Securities.  With  regard  to  the  first  class  the  surety  is  en- 
titled from  the  beginning  to  the  benefit  of  all  securities  taken  at  the  time  of 
the  suretyship  or  subsequently.  Newton  v.  Chorlton  (1852)  10  Hare  666  ;  Lake 
v.  Brutton  (1857)  8  D.  M.  &  G.  441  ;  Pledge  v.  Buss  (1859)  Johns.  663  ;  Forbes 
v.  Jackson  (1882)  19  Ch.  D.  615,  and  the  creditor  must  not  exercise  any  other 
legal  right  to  which  he  may  become  entitled  against  any  of  the  property  com- 
prised in  the  security.  Pearl  v.  Deacon  (1851)  24  Beav.  186,  1  De.  G.  &  J.  461; 
even  by  appropriating  payments;  Kinnard  v.  Webster  (1878)  10  Ch.  D.  139 
and  if  he  does  the  surety  will  be  discharged  to  the  extent  of  the  security. 
Taylor  v.  Bank  of  New  South  Wales  (1886)  11  App.  Gas.  596.  If  through  any 
neglect  on  the  part  of  the  creditor,  a  security,  to  the  benefit  of  which  a  surety 
is  entitled  is  lost,  or  is  not  properly  perfected,  the  surety  is  discharged  to  the 
value  thereof,  Strange  v.  Fooks  (1863)  4  Giff.  408;  and  where  the  creditor 
neglected  to  register  a  chattel  mortgage  for  the  debt  and  the  same  thereby 
became  void  as  against  a  trustee  in  bankruptcy  the  surety  was  discharged. 
Wulff  v.  Jay  (1872)  L.R.  7  Q.B.  756. 

In  the  second  class,  both  the  principal  and  surety  are,  as  regards  the  creditor, 
principal  debtors,  but  upon  the  creditor  receiving  notice  of  the  claim  of  the 
surety  to  the  rights  of  a  surety,  he  will  not  be  at  liberty  to  do  anything  to 
their  prejudice  or  to  refuse  (when  all  his  own  just  claims  are  satisfied)  to  give 
effect  to  them.  Davies  v.  Stairibank  (1855)  6  D.  M.  &  G.  694  ;  Hippins  v. 
Harrison  (1825)  2  Glyn  &  Jamieson  63  ;  Overend  Gurney  &  Co.  v.  Oriental 
Financial  Corporation  (1874)  L.R.  7H.L.  348  ;  Duncan  Fox  &  Co.  v.  North  and 
South  Wales  Bank  (1880)  6  App.  Cas.  11  ;  Rouse  v.  Bradford  Banking  Cor- 
poration (1894)  2  Ch.  32,  56  ;  (1894)  A.C.  586. 

During  the  currency  of  a  bill,  endorsers  are  not  sureties  or  in  the  nature  of 
sureties  to  the  indorsee,  and  they  have  no  equity  to  prevent  the  indorsee  from 
dealing  as  it  may  seem  to  him  most  desirable,  with  any  other  parties,  unless 
thereby  he  prevents  himself  from  giving  notice  of  dishonour  ;  but  after  dis- 
honour and  notice  of  dishonour  they  are  entitled  to  the  benefit  of  all  payments 
made  by  the  acceptor,  and  on  paying  the  holder,  to  all  securities  held  by  him 
against  prior  parties  for  the  payment  of  the  bill,  Duncan  Fox  &  Co.  v.  North 
&  South  Wales  Bank  (1880)  6  App.  Cas.  1.  See  Trerice  v.  Burkett  (1882)  1 
O.R.  80. 

Satisfied  Securities.  Prior  to  the  enactment  of  ss.  2,  3  and  4  (26  Viet.  c.  45  s.  4) 
a  surety  who  paid  off  a  bond  or  judgment  upon  which  both  he  and  his  principal 
were  liable  could  not  require  the  creditor  to  assign  the  same  and  an  assign- 
ment to  him  or  a  trustee  for  him  was  ineffectual  because  by  the  act  of  payment 
the  obligation  was  satisfied.  The  Act  confers  on  the  surety  a  right  which  he 
did  not  have  before  ;  De  Wolf  v.  Lindsell  (1868)  L.R.  5  Eq.  209. 

When  right  accrues.  The  creditor  must  first  be  paid  in  full ;  Ewart  v.  Latta 
(1865)  4  Macq.  H.  L.,  983. 

How  enforced.  An  assignment  by  the  creditor  cannot  be  compelled  by 
motion.  Phillips  v.  Dickson  (1860)  8  C.  B.  N.  S.  391  ;  but  an  action  by  the 
surety  may  be  maintained  -ib. 

Enforcing  judgments.  An  execution  issued  in  the  name  of  the  creditor  by 
one  or  two  contractors  who  had  paid  a  judgment  against  both  without  the  con- 
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sent  of  the  creditor  and  without  an  assignment  of  the  judgment  was  set  aside. 
Potts  v.  Leask  (1875)  36  U.  C.  R.  476  but  inReMcMyn  Lightbourn  v.  McMyn 
(1886)  33  Ch.  D.  575  a  surety  who  had  paid  a  judgment  was  without  assign- 
ment held  to  be  entitled  in  administration  proceedings  to  stand  in  the  place  of 
the  judgment  creditor  in  priority  to  unsecured  creditors  of  a  deceased  co- 
surety. 

Partners.  The  provisions  of  the  Statute  were  not  intended  to  embrace  the 
case  of  partners  so  as  to  enable  one  partner  without  reference  to  the  state  of 
the  partnership  accounts  to  enforce  payment  by  his  partner  of  one  half  of  a 
partnership  debt  paid  by  him.  Scripture  v.  Gordon  (1877)  7  P.  R.  164. 

Extent  of  sureties  rights.  Where  a  creditor  has  proved  against  the  estate 
of  one  of  the  sureties  for  the  full  debt  and  the  other  sureties  subsequently  pay 
the  debt,  they  are  entitled  to  all  the  remedies  which  the  creditor  had  for  the 
recovery  of  the  debt,  and  are  therefore  entitled  to  the  dividend  upon  the 
whole  claim  not  exceeding  the  proper  share  for  which  their  co-surety  was 
liable  ;  Re  Parker,  Morgan  v.  Hill  (1894)  3  Ch.  400  and  may  exercise  the  credi- 
tors' rights  ;  Greenwood  v.  Francis  (1899)  1  Q.  B.  312. 

Costs.  The  surety  is  entitled  to  receive  from  the  debtor  the  amount  of  the 
judgment  including  costs.  Harper  v.  Culbert  (1883)5  0.  R.  152;  Victoria 
Mutual  v.  Freel  (1883)  10  P.  R.  45. 

Right  of  Distress  not  a  Security.  The  right  of  distress  for  rent  is  not  a 
security,  it  is  a  particular  remedy  which  arises  on  non-payment.  The 
remedies  which  a  surety  is,  under  the  statute,  entitled  to  use  are  confined  to 
proceedings  in  actions  in  which,  but  for  the  Statute  the  pavment  might 
have  been  pleaded;  Re  Russell,  Russell  v.  Shoolbred  (1885)  29  Ch.  D.  254. 

Valuing  securities.  A  creditor  on  proving  a  claim  against  the  principal's 
estate  may  surrender  a  security  so  as  to  prove  for  the  full  amount  without 
thereby  discharging  a  surety  :  Rainbow  v.  Juggins  (1880)  5  Q.  B.  D.  422. 
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An  Act  relating  to  Bills  of  Lading. 


(Assented  to  2nd  May,  1889.) 

Whereas  by  the  custom  of  merchants,  a  bill  of  lading  of  Preamble 
goods  being  transferable  by  indorsementfthe  property  in  the 
goods' may' thereby  pass  to  the  indorsee,  but  nevertheless  all 
rights  in  respect  of  the  contract  contained  in  the  bill  of  lading 
continue  in  the  original  shipper  or  owner,  and  it  is  expedient 
that  such  rights  should  pass  with  the  property ;  and  whereas 
it  frequently  happens  that  the  goods  in  respect  of  which  bills 
of  lading  purport  to  be  signed  have  not  been  laden  on  board, 
and  it  is  proper  that  such  bills  of  lading  in  the  hands  of  a  bona 
fide  holder  for  value  should  not  be  questioned  by  the  master 
cr  other  person  signing  the  same,  on  the  ground  of  the  goods 
not  having  been  laden  as  aforesaid  :  therefore  Her  Majesty,  by 
and  with  the  advice  and  consent  of  the  Senate  and  House  of 
Commons  of  Canada,  enacts  as  follows  : — 

1.  Every  consignee  of  goods  named  in^a  bill  of  lading,  and  Rights  vested 
every  indorsee  of  a  bill  of  lading;  to  whom  the  property  in  the  m  9°"slgnee 

•/    ,,          .  , .          n  ? \  r CT \~ "   or  indorsee 

goods  therein  mpnHrmof|  pQQQoS  nprm  r>r  bv  reason  oi  such  con- 
signment, or  indorsement T  shall  have  and  be  vested  with  all 
such  rights  of  action  ancT  be  subject  to  all  such  liabilities  in 
respect  of  such  goods  as  if  the  contract  contained  in  the  bill  of 
lading  had  been  made  with  himself. 

2.  Nothing  in  this  Act  contained  shall  prejudice  or  affect  Certain  rights 
any  right  of  stoppage  in  transitu,  or^tny  right  of  an  unpaid  s 

vendor  under  the  Oivil  Code  of  Lower  Canada,  or  an^i right  to 
claim  freight  against  the  original  shipper  or  owner,  orliability 
of  the  consignee  or  indorsecby  reason  or  in  consequence  of 
his  being  such  consignee  or  indorsee,' orlpf  his  receipt  of  the 
goods  by  reason  or  in  consequence  of  such  consignment  or 
Endorsement. 

[439] 
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Bill  of  lading  3.  Every  bill  of  lading  in  the  hands  of  a  consignee  or  indor- 
of  Shipment.06  see  ^ or  valuable  consideration  representing  goods  to  have  been 
shipped  on  board  a  vessel  ^gjitailfi) shall  be  conclusive  evidence 
of  such  shipment  as  against  the  master  or  other  person  signing 
the  same,  notwithstanding  that  such  goods  or  some  part  thereof 
may  not  have  been  so  shipped,  unless  such  holder  of  the  bill 
of  lading  has  actual  notice  at  the  time  of  receiving 
the  same  that  the  goods  had  not  in  fact  been  laden  on  board 
*"or  unless  such  bill  of  lading  has  a  stipulation  to  the  contrary  ; 
provided,  that  the  master  or  other  person  so  signing  may 
exonerate  himself  in  respect  of  such  misrepresentation  by 
showing  that  it  was  caused  without  any  default  on  his  part, 
**.  |  and  wholly  by  the  fault  of  the  shipper,  or  of  the  holder,  or  of 
some  person  under  whom  the  holder  claims. 
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NOTES. 

Section  5,  6  and  7  of  R.  S.  0.,  Chapter  145  are  taken  from  Imperial  Act  18 
and  19  V.  c.  Ill,  SS.  1,  2  and  3. 

Bill  of  Lading.     A  Bill  of  Lading  is  ; — 

(1)  A  receipt, 

(2)  Evidence  of  a  contract  and, 

(3)  A  symbol  of  proper t}^ ; 

It  embodies  an  undertaking  by  a  carrier  to  carry  the  goods  specified  on 
payment  of  a  specified  sum. 

Includes  Railways.  In  England  the  term  extends  onlY-±o  a  bill  issued  in 
respect  of  the  carriage  of  goods  by  a  ship.  In  Ontario  tho»fch  Sootion  oontm'm 
$h»  weid  "CiAin11  which  is  nut  hi  Chi  Engliah-Aofei  •  The  Qiitaiiu  AuC  Chuit* 

*™°,    °rriiVi   tn   nibr-n- nnrrirrn   ii 11     i      1m    rnrrinrn   lij1    inilrr      Royal 

Canadian  Bank  v.  Grand  Trunk  Railway  (1873)  23  C.  P.  225,  and  so  does  s.  3 
of  the  Dominion  Act. 

Criticisms  on  words  of  Act.  In  Sewell  v.  Burdick  (1885)  10  App.  Cas.  74  at 
p.  105,  Lord  Bramwell  said  "  I  think  there  is  some  inaccuracy  of  expression 
in  the  Statute.  It  recites  that,  '  by  the  custom  of  merchants  ajtrill  of  lading 
being  transferrable  by  indorsement  the  property  in  the  goods  may  thereby 
pass  to  the  indorsee.'  Now  the  truth  is  that  the  property  does  not  pass  by. 
the  indorsement,  but  by  the  contract  in  pursuance  of  which  the 


pursuance 

If  a  cargo  afloat  is  sold,  the  property  would  pass  to  the  vendee,  even 
though  the  bill  of  lading  is  not  indorsed.  So  if  the  contract  was  one  of  security 
— what  would  be  a  pledge  if  the  property  was  handed  over — a  contract  of 
hypothecation,  the  property  would  be  bound  by  the  contract,  at  least  to  all 
who  had  notice  of  it,  though  the  bill  of  lading  was  not  handed  over.  There  is 
I  think,  another  inaccuracy  in  the  Statute  which  indeed  is  universal.  It 
speaks  of  the  contract  contained  in  the  bill  of  lading.  To  my  mind  there  is  no 
contract  in  it.  It  is  a  receipt  for  goods  delivered  to  and  received  by  the  ship 
and  therefore  excellent  evidence  of  those  terms,  but  it  is  not  a  contract."  See 
also  Crooks  v.  Allen  (1879)  5  Q.  B.  D.  40. 

Where  no  property  passes  by  indorsement.  If  a  bill  of  exchange  is  sent  to 
the  consignee  to  be  accepted  for  the  price  of  the  goods,  it  is  a  well  understood 
rule  that  the  bill  of  exchange  must  be  accepted,  or  the  bill  of  lading  cannot  be 
retained.  Shepherd  v.  Harrison  (1871)  L.  R.  5  H.  L.  176  ;  Cahn  v.  Pocketts 
Bristol  Channel  Packet  Co.  (1898)  2  Q.B.  61. 

Where  "  the  "  property  passes.  The  indorsement  and  delivery  of  a  bill  of  lading 
operates  as  a  symbolical  delivery  of  the  cargo.  The  indorsee-tajyvLLom  tlm 
Tvmperj^ja^ses^s  liable  for  the  freight,  and  assumes  all  otjipr  n  hi  i  gabions T^f 
tBesnippBr*  a.a  IT  the  contract  harl  ^PT1  ™^°  ™"'*h  hl'nii  The  Helene  (1865) 
BT&L.  415  ;  see  6  Q.  B.  D.  480,  481.  Property  in  the  goods  passes  by  such 
indorsement,  and  delivery  whereever  it  is  the  intention  of  the  parties  that  the 
property  shall  pass,  just  as  under  similiar  circumstances  the  property  would 
pass  by  an  actual  delivery  of  the  goods  ;  Sanders  v.  Maclean  (1883)  11  Q.  B.  D. 
327  ;  Sewell  v.  Burdick  (1884)  10  App.  Cas.  74,  79.  An  agreement  by  the 
indorsee  to  sell  the  property  without  transfer  of  the  bill  of  lading  will  not 
deprive  the  indorsee  of  the  right  to  sue  upon  the  contract  contained  therein, 
The  Felix  (1868)  L.  R.  2  A.  &  E.  273. 

The  indorsement  confers  the  right  to  sue  for  breaches  of  contract  before  as 
well  as  after  the  indorsee  became  the  owner  of  the  goods  ;  Short  v.  Simpson 
(1876)  L.  R.  1  C.  P.  248  ;  Wilhelm  Schmidt  (1871)  25  L.  T.  34  ;  Bristol  and 
West  of  England  Bank  v.  Midland  Ry.  Co.  (1891)  2  Q.  B.  653.  The  bill  of 
lading  is  a  living  instrument  so  long  as  the  engagement  of  the  ship  owner  has 
not  been  completely  fulfilled  ;  Barber  v.  Meyerstein  (1870)  L.  R.  4  H.  L.  317. 
A  transfer  of  it  after  it  ceased  to  be  in  force  would  not  pass  the  contractual 
rights  or  liabilities  thereunder  ;  Pine  v.  Warden  (1871)  9  Sess.  Cas.  (3rd)  523. 

Where  "  a  "  property  passes  by  indorsement.  On  the  indorsement  of  a  bill  of 
lading  to  a  bank  or  other  lender  of  money  thereon,  a  question  arises  whether 
the,  whole  property  has  passed  so  as  to  transfer  the  liabilities  upon  the  con- 
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1 1     tract  or  whether  merely  a  special  property  has  passed.     If  only  a  special  proz 
perty  has  passed  there  is  nojgabilityjjn  the  contract. 

The  authorities  establish  the  following  ; — 

(1)  Where  the  indorsee  has  taken  possession  of  the  goods  he  is  liable  for 

the  freight ;  Fox  v.  Nott  (1861)  6  H.  &  N.  637,  and  is  entitled  to 
the  remedies  against  the  shipowner  for  breach  of  the  contract  of 
carriage  ;  The  Figlia  Maggiore  (1868)  L.  R.  2  A.  &  E.  106  :  The 
Freedom  (1871)  L.  R.  3  P.  C.  594  ;  the  indorsees  have  then  elected 
to  complete  their  potential  and  inchoate  title  by  takinLf  possessiojti 
of  the  goods  ;  per  Lord  Selborne  10  App.  Cas.  88. 

(2)  An  indorsee  who  indorses  the  bill  of  lading  to  the  shipper  or  to  a  third 

party,   is  not  liable  upon  the  contract,   Smurthwaite  v.  Wilkins 
(1862)    11    C.  B.   N.  S.   847;     Short  v.    Simpson   (1866)   L.  R.    1 
C.  P.  248,  but  the  shipper  and  a  consignee  to  whom  the  property-/  ^.t  j£ 
passed  continue   liable  notwithstanding   the   indorsement ;  Fox  v.      ^^       ' 
Nott  (1861)  6  H.  &  N.  637  ;  Fowler  v.  Knoop  (1878)  4  Q.  B/TJ.  299; 
unless  the  shipowner  has  accepted  and  acted  upon  an  order  for 
delivery  which  requires  him  to  look  to  the  receiving  of  the  goods, 

iris  v.  McKee  (1866)  L.  R.  2  Ex.  37. 

There  the  bill  of  lading  is  indorsed  in  blank  as  security  the  right  of 
the  indorsee  under  that  deposit  is  (both  at  law  and  in  equity) 
special  and  not  general,  and  the  shipper  retains  the  real  and  sub- 
stantial property  in  the  goods  subject  to  the  security  and  the 
indorsee  is,  if  he  does  not  take  possession,  not  liable  for  the  freight; 
Sewell  v.  Burdick  (1884)  10  App.  Cas.  74. 

(4)  If  the  effect  of  the  transfer  of  the  bill  of  lading  is  to  transfer  the  legal 

title  in  the  goods  subject  to  a  right  of  redemption,  i.  e.  to  make  a 
mortgage  as  distinguished  from  a  pledge ;  Lord  Blackburn  was 
strongly  inclined  to  hold  that  there  would  not  have  been  a  transfer 
of  "the"  property  within  the  meaning  of  the  Act ;  10  App.  Cas. 
at  p.  96. 

(5)  Altogether  independently  of  the  Act  an  indorsee  of  a  bill  of  lading  will 

acquire  a  property  in  the  goods  whether  as  pledgee  or  owner  and 
will  be  entitled  to  maintain  an  action  against  any  person  who  with- 
out justification  or  excuse  deprives  him  of  the  right  to  obtain 
possession  from  the  carrier  ;  Barber  v.  Meverstein  (1867)  L.  R.  2 
C.  P.  38,  661,  L.  R.  4  H.  L.  317  ;  Glyn  v.  East  and  West  India 
Dock  Co.  (1882)  7  App'.  Cas.  591  ;  Bristol  and  \\  est  of  England 
»  Bank  v.  Midland  Ry.  Co.  (1891)  2  Q.  B.  653  see  10  App.  Cas.  98. 

(6)  If  the  transfer  of  thf>  bill  of  Inrh'pg  has  been  as  security  onlyr  the  ship- 

per will,  in  the  insolvency,  retain  the  right  of  stoppage  in  transitu 
subject  to  the  security,  notwithstanding  sales  of  the  goods  "to 
arrive"  to  purchasers.  Westzinthus  (1833)  5  B.  &  Ad.  817; 
Spalding  v.  Ruding  (1843)  6  Beav.  376  ;  Kemp  v.  Falk  (1882)  7  App. 
Cas.  573. 

(7)  An  indorsement  of  the  bill  of  lading  will  not,  in  favor   of   creditors  of 

the  indorsee,  transfer  the  property  to  him  free  from  the  equitable 
right  of  others  to  the  goods  or  their  proceeds,  Dominion  Bank  v. 
Davidson  (1885)  12  A.  R.  90  ;  North  Western  Bank  v  Poynter 
(1895)  A.C.  56. 

(8)  Agents  for  sale  of  goods  to  whom  a  bill  of  lading  is  indorsed  have  no 

title  to  the  goods,  and  are  not  liable,  by  reason  of  the  indorsement, 
for  freight ;  conceded  in  White  v.  Finniss  (1895)  A.C.  40  at  pp.  43, 
49,  53. 

Contract  contained  in  the  Bill  of  Lading.  The  Bill  of  Lading  must  be  taken 
to  be  the  contract  vinder  which  the  goods  are  shipped  ;  Eraser  v.  Telegraph 
Construction  Co.  (1872)  L.R.  7  C.B.  566,  and  every  assignee  thereof  must  oe 
bound  by  the  terms  of  the  contract  therein  expressed  ;  Glyn  v.  East  and  West 
India  Docks  Co.  (1882)  7  App.  Cas.  591.  Evidence  to  show  that  the  shippers 
of  the  goods  knew  at  the  time  when  the  bill  of  lading  was  given  that  is  was 
intended  that  the  ship  should  call  at  a  port  out  of  the  regular  track  of 
the  designated  voyage  is  inadmissible  ;  Leduc  v.  Ward  (1888)  20  Q.B.D.  475. 
But  where  a  contract  for  shipment  has  been  made  with  the  shipowner  the 
acceptance  of  a  formal  bill  of  lading,  after  the  ship  had  sailed,  will  not 
bind  the  shipper  to  terms  not  noticed  by  him  varying  from  those  originally 
agreed  upon  ;  North*  West  Transportation  Co.  v.  McKenzie  (1895)  25  S.C.R.  38. 

At    wtLu*  " 
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Where  there  is  a  Charter-Party.  It  is  usual,  although  the  goods  are  being 
carried  under  a  charter-party  to  give  the  charterers  bills  of  lading  ;  as  between 
them  and  the  shipowner  the  bill  of  lading  amounts  merely  to  a  receipt  and  a 
symbol  of  property,  but  does  not,  prima  facie,  operate  as  a  new  contract. 
Rodocanachi  v.  Milburn  (1886)  18  Q.  B.  D.  67  ;  but  as  to  third  parties, 
the  bill  of  lading  is  the  contract  even  though  they  had  notice  of  the  charter- 
-party, unless  that  is  incorporated,  by  express  terms!  J^'ry  v.  Chartered 
Mercantile  Bank  (1866)  L  R.  1  (J.  P. 689.  The  bill  of  lading  in  such  cases 
often  contains  the  clause  "all  other  conditions  as  per  charter-party :'  which 
means  ' '  conditions  which  are  to  be  performed  by  the  receiver  of  the  goods"  ; 
Serraino  v.  Campbell  (1891)  1  Q.  B.  292  ;  Diederichsen  v.  Farquarharson  (1898) 
1  Q.  B.  150,  so  that  clauses  excepting  liability  for  negligence  or  providing  for 
arbitration  would  not  be  incorporated  ;  Gray  v.  Carr  (1871)  L.  R.  6  Q.  B.  522, 
Russell  v.  Niemann  (1864)  17  C.  B.  N.  S.  163  ;  Hamilton  v.  Mackie  (1889)  5 
T.  L.  R.  677.  Where  the  rate  of  freight  expressed  in  the  bill  of  lading  is 
smaller  than  that  of  the  charter-party,  the  clause  will  not  entitle  the  ship- 
owner to  the  larger  rate  of  freight  as  against  the  consignee  or  his  indorsee  ; 
Gardner  v.  Trechmann  (1884)  15  Q.B.D.  154  ;  but  liens  for  freight  or  demurrage 
will  come  within  the  clause  ;  Gray  v.  Carr  (1871)  6  Q.  B.  522  ;  Porteus  v. 
Watney  (1878)  3  Q.  B.  D.  534  ;  Neill  v.  Ridley  (1854)  9  Ex.  677. 

"  Clean"  and  "  through"  Bills  of  Lading.  A  '^clean  "  bill  of  lading  is  one 
which  acknowledges  receipt  of  the  goods  in  g;ood  order' and  condition.  Resti- 
tution's. S.  Co.  v.  Pirie  (1889)  61  L.  T.  533.  A  "  through"  bill  of  lading  is 
one  where  the  goods  are  to  be  carried  by  different  rails  or  more  than  one  ves- 
sel or  partly  by  rail  and  partly  by  water.  Greeves  v.  West  India  Co.  (1870) 
22  L.  T.  615,  and  it  has  been  doubted  whether  the  act  applies  thereto,  see 
Carver  on  Carriage  by  Sea  p.  107  n.  ;  and  it  has  been  settled  that  a 
Canadian  Railway  Company  may,  notwithstanding  the  Railway  Act,  limit  the 
liability  beyond  its  own  line  so  as  not  to  be  responsible  for  the  negligence  of 
another  carrier  ;  Grand  Trunk  Railway  Company  v.  McMillan  (1889)  16  S.  0. 
R.  543. 

Ownership  of  Goods.  Proving  that  a  bill  of  lading  has  been  indorsed  to  the  . 
plaintiff  for  value  is  sufficient  prima  facie  evidence  of  his  ownership  of  the  1 
goods;  Dracachi  v.  Anglo- Egyptian  Navigation  Co.  (1868)  L.  R.  3  C.  P.  190.  I 

Negotiability.  Bills  of  lading  are  generally  made  to  "  order  or  assigns  "  and 
in  the  absence  of  such  words  they  are  not  negotiable  ;  Henderson  v.  Comptoir 
d'  Escorapte  de  Paris  (1873)  L.  R.  5  P.  C.  253.  "  Negotiability"  means  here 
nothing  more  than  tra.nsfcrfl.b1p! by  indnrap.mp.nt.  Tfrp.  t.ra.nsfp.r  of  f,]]p  bill  of  lading 
has  naj3Tp.fl.tpr  p^fer-t  t.b^.n  t.Ti  p  transfer  of  the  possession  of  goods  and  can  confer 
no  greater  title  ;  Cole  v.  North  Western  Bank  (1875)  L~  R.  10  C.  P.  3627 
Lutscher  v.  (Jomptoir  d'  Escompte  de  Paris  (1876)  1  Q.  B.  I).  709. 

Bills  drawn  in  sets.  Bills  of  lading  for  the  carriage  of  goods  by  sea  are 
usually  drawn  in  sets  of  three.  The  master  of  the  ship,  is  justified  in  deliver- 
ing the  goods  to  the  holder  of  the  first  bill  of  lading  presented  to  him  if  he  has 
no  notice  of  a  rival  claim  under  another  ;  Glyn  v.  East  and  West  India  Dock 
Co.  (1882)  7  App.  Cas.  591  but  the  property  in  the  goods  is  in  the^pp.rgon  who 
first  acquired  one  of  the  parts  ;  Barber  v.  Meyerstein  (1870)  L.  R.  4  H.  L. 

3T7T- 

Liability  of  Consignee  for  Freight.       Where   a  consignee    takes    possession 
on  the  terms  of  the  bill  of  lading  there  is  evidence  of  an  implied  contract  to  pay ; 
freight  and  any  demurrage  which  is  due,  although"  he  is  only  an  agent  and  the ( 
property  therefore  does  not  pass   to   him  ;  Wegener  v.  Smith  (1854)  15  C.  B. 
285,  but  if  he  refuses  before  delivery  to  pay  demurrage  there  is  no  evidence  of 
any  liability  therefor.     S.   S.   Lancaster  v.  Sharp  (1889)  24  Q.  B.  D.  158,  see 
also  Fowler  v.  Knoop  and  Lewis  v.  McKee  supra. 

Conclusive  evidence  of  Shipment.  Sec.  7  of  the  Ontario  Act  (3  of  Dominion) 
only  makes  the  bill  of  lading  conclusive  against  the  perscfn  by  whose  authority 
it  was  signed  ;  Jessel  v.  Bath  (1867)  L.  R.  2  Ex.  267  ;  Brown  v.  Powell  Coal 
Co.  (1875)  L.  R.  10  C.  P.  562. 

Authority  of  Master.  The  master  of  a  ship  has  no  authority  to  grant  bills 
of  lading  for  goods  which  were  not  put  on  board  his  vessel,  McLean  v.  Fleming 
(1871)  L.  R.  2  H.  L.  Sc.  128  ;  Grant  v.  Norway  (1851)  10  C.  B.  665;  Erb  v. 
Great  Western  Ry.  Co.  (1881)  5  S.  C.  R.  179,  nor  for  a  greater  quantity  than 
those  on  board  ;  Hubbersty  v.  Ward  (1853)  8  Ex.  330,  but  when  he  signs  a 
bill  acknowledging  the  receipt  of  a  specific  quantity  of  goods,  the  shipowner 
is  bound  to  deliver  the  full  amount  specified,  unless  he  can  show  that  the 
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whole  or  some  part  of  it  was   in   fact   not   shipped  ;  Smith  v.  Bedouin  Steam 
Navigation  Co.  (1896)  A.  C.  70. 

Valuable  consideration.  A  transfer  of  a  bill  of  lading  in  consideration  of  an 
antecedent  debt  is  a  transfer  for  valuable  consideration  within  the  Act  ;  Chart- 
ered Bank  of  India  v.  Henderson  (1874)  L.  R.  5  P.  C.  501  ;  Leask  v.  Scott 
(1876)  2  Q.  B.  D.  376  ;  The  Emilien  Marie  (1875)  44  L.  J.  Adm.  9. 

Bills  signed  by  other  Agents.  Bills  of  lading  are  sometimes  signed  by  the 
purser  ;  Royal  Canadian  Bank  v.  Carruthers  (1869)  28  U.  C.  R.  578,  29  U.  C. 
R.  283,  or  the  ship's  broker,  Hayn  v.  Culliford  (1878)  3  C.  P.  D.  410  or  a  ship's 
agent;  Jessel  v.  Bath  (1867)  L.  R.  2  Ex.  267.  Although  they  are  agents  to 
conduct  the  business  of  the  shipment,  they  are  not  the  owner's  agents  to  make 
an  admission  contrary  to  the  fact  by  signing  a  bill  of  lading  for  a  quantit}^  they 
know  nothing  of  ;  Jessel  v.  Bath,  supra. 

Evidence  of  extended  Authority.  Where  it  was  the  custom  of  an  agent,  to 
the  carriers  knowledge,  to  sign  bills  of  lading  before  receiving  the  goods  the 
carriers  were  held  liable  on  bills  for  goods  not  received  ;  McLean  v.  Buffalo  and 
Lake  Huron  Ry.  Co.  (1865)  24  U.  C.  R.  270. 

Estoppel.  The  Act  creates  no  estoppel  against  the  master  or  other  person 
signing  the  bill  of  lading  as  to  the  condition  of  the  goods  ;  Chapman  v.  Zealand 
(1874)  24  C.  P.  421  ;  nor  in  an  action  for  freight  as  to  the  weight  of  the  goods, 
Blanchet  v.  Powell's  Llantivit  Collieries  Co.  (1874)  L.  R.  9  Ex.  74.  The  bill 
of  lading  J_s  conclusive  only  between  the  person  signing  and  consignees  or 
indorsees  not  between  the  owners  of  the  goods  :  Allen  v.  Chisholm  (1873^  33 
U.  C.  R.  237.  " 

Fraud  of  Shipper.  Where  there  was  evidence  that  a  mistake  as  to  the 
number  of  bales  put  on  board  was  caused  by  the  fraud  of  the  person  who  put 
the  goods  on  board,  it  was  held  to  be  evidence  that  the  "  misrepresentation 
was  caused  wholly  by  the  fraud  of  the  shipper."  Those  words  only  mean  that 
the  captain  or  other  person  on  board  the  ship  must  not  in  any  way  be  mixed 
up  with  the  fraud  ;  Valieri  v.  Boyland  (1866)  L.  R.  1  C.  P.  382. 

It  will  be  noticed  that  the  words  in  the  Dominion  Act  are  "  fault  of  shipper." 

Warehouse  Receipts.  As  to  advances  upon  the  security  of  warehouse  re- 
ceipts, see  notes  on  the  Bank  Act,  infra. 


An  Act  respecting  Assignments  and  Preferences  by 

Insolvent  persons. 


CONFESSIONS  OF  JUDGMENT,  COGNOVITS, 
ETC. ,  IN  FRAUD  OF  CREDITORS  TO 

BE  VOID,  S.    1. 

ASSIGNMENTS,  ETC.  ,  IN  PREJUDICE  OF 

CREDITORS  TO  BE  VOID,  S.  2. 
RECOVERY  OF  PROCEEDS  WHERE  PRO- 
PERTY SOLD,  s.  10. 

ASSIGNMENTS  FOR  BENEFIT  OF  CREDI- 
TORS, ss.  3-6. 

How  claims  are  to  rank,  s.  7. 

Appointment  and  rights  of  as- 
signee, ss.  8-10. 

Assignments  to  take  precedence 
of  executions,  s.  11. 

Amendment  by  Court,  s.  12. 

Assignment  to  be  registered  and 
notice  thereof  published,  ss. 
13-16. 


MEETING    OF    CREDITORS,    ss.    17, 

18. 

Voting,  ss.  19,  20. 
PROOF  OF  CLAIM,  s.  21. 
CONTESTATION,  ss.  22,  23. 
ASSETS  TO  BE  RETAINED  IN  PROVINCE, 

s.  24. 

ACCOUNTS  AND  STATEMENT,  s.  25. 
SET  OFF,  s.  26. 
AFFIDAVITS,  s.  27. 
DIVIDENDS    AND    DIVIDEND    SHEET, 

ss.  28-30. 
ASSIGNEE'S   REMUNERATION,   ss.  31, 

32. 

INSPECTOR'S  REMUNERATION,  s.  33. 
EXAMINATION    OF    ASSIGNOR,    ETC., 

ss.  34-39. 


J.6 


3* 
20 
3. 


HER  MAJESTY,  by  and  with  the  advice  and  consent  of  the 
Legislative  Assembly  of  the  Province  of  Ontario,  enacts 
as  follows  : — 

1.  In  case  any  person,  being  at  the  time  in  insolvent  cir- 
cumstances, or  unable  to  pay  his  debts  in  full,  or  knowing  him- 
self to  be  on  the  eve  of  insolvency,  voluntarily  or  by  collusion 
with  a  creditor  or  creditors,  gives  a  confession  of  judgment, 
cognovit  actionem  or  warrant  of  attorney  to  confess  judgment ' 
with  intent,  in  giving  such  confession,  cognovit  actionem  or , 
warrant  of  attorney  to  confess  judgment,  todef  eat  or  dp.1«.v 


one  or  more  of  the  creditors  of  any  such  person  a  preference 
over  his  other  creditors,  or  nve,r  any  QJIP-  or  more  of  such  credi- 
tors, every  such  confession,  cognovit  actionem  or  warrant  of 
attorney  to  confess  judgment,  shall  be  deemed  and  taken  to  be 
null  and  void  as  against  the  creditors  of  the  party  giving  the 
same,  and  shall  bft  invalid  and  inftffap.t.na.1  to  support  *ypy 
ment  or  writ  of  execution.  R.  S.  0.  1887,  c.  124,  s.  1. 


/?*' 


2. — (1)  Subject  to  the  provisions  of  appfmn   fl  of  this  Act,  Gifts, 

•  •]  -  ^  /.         IT  transfers,  etc., 

every  gitt,  conveyance,   assignment  or  transter,  delivery  over  ma(je  by 
or  payment  of  goods,  chattels  or  effects,  or  of  bills,  bonds,  notes  insolvents 
or  securities,  or  of  shares,  dividends,  premiums,  or  bonus  in  any  JJJ.  prejudice* 
bank,  company  or  corporation,  or  oi  any  other  property,  real  creditors  to  be 
or.  personal,  made  by  a  person  at  a  time  when  he  is  in  insolvent 
circumstances,  or  is  unable  to  pay  his  debts  in  full,  or  knows 
that   he  is  on  the  eve  of  insolvency  w<i^j-jn£eint>  to  defeat, 
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Sec."  2  (1). 


& 


e 


hinder,  delay  or  prejudice  his  creditors,  or  any  one  or  more  of 
them,  shall  as  against  the  creditor  or  creditors  injured,  delayed 
or  prejudiced  be  utterly  void. 

(2)  Subject  to  the  provisions  of  section  3_  aforesaid,  every 
gift  conveyance,  assignment  or  transfer,  delivery  over  or  pay- 
ment of  goods,  chattels  or  effects,  or  of  bills,  bonds,  notes,  or 
securities,  or  of  shares,  dividends,  premiums,  or  bonus  in  any 
bank,  company  or  corporation,  or  of  any  other  property,  real 
or  personal,  made  by  a  person  at  a  time  when  he  is  in  insolvent 
circumstances,  or  is  unable  to  pay  his  debts  in  full,  or  knows 
that  he  is  on  the  eve  of  insolvency,  to  or  for  a  creditor  with 
intent  to  give  such  creditor  an  unjust  preference  over  his  other 
creditors  or  over  any  one  or  more  of  them,  shall,  as  against  the 
creditor  or  creditors  injured,  delayed,  prejudiced  or  postponed, 
be  utterly  void. 

(3)  Subject  to  the  provisions  of  section  3, aforesaid,  if  such 
transaction  with  or  for  a  creditor  has  the  effect  of  giving  that 
creditor  a  preference  over  the  othercreditors"llot  the  debtor  or 
over  any  one  or  more  of  them,  it  shall  in  and  with  respect  to 
any  action  or  proceeding  which,  within  sixty  days  thereafter. 
is  brought,  had  or  taken  to  impeach  or  set  aside  such  trans- 
action, be  presumed  prima  facie  to  have  been  made  with  the 
intent  aforesaid,  and  to  be  an  unjust  preference  within  the 
meaning  hereof    whether  the  same-  be   made  voluntarily  or 
under  pressure. 

(4)  Subject  to  the  provisions  of  suWinn  3  aWpsairl   if  such 
transaction  with  or  for  a  creditor  has  the  effect  of  giving  that 
creditor  a  preference  over  the  other  creditors  of  the  debtor  or 
over  any  one  or  more  of  them,  it  shall,  if  the  debtor  within 
sixty  days  after  the  transaction  makes,  an  assiimmont  for  tfye 
Benefit  of  his  creditors,  be  presumed  prima  facie  to  have  been 
made  with  the  intent  aforesaid,  and  to  be  an  unjust  preference 
within  the  meaning  hereof,  whether  the  same  be  made  volun- 
tarily or  under  pressure.     54  V.  c.  20,  s.  1. 

(5)  Where  the  word  "  creditor  "  occurs  in  the  eighth  and  ninth 
lines  of  subsection  2  of  this  section,  and  in  the  second  and  third 
lines  of  subsection  3,  and  in  the  second  and  third  lines  of  subsec- 
tion 4,  such  word  shall  be  deemed  tojiiclude  any  surety  and  tjift 
jndorser  of«any  promissory  note  or  bill  of  exchange^  who  would 
upon  payment  by  him  of  the  debt,  promissory  note  or  bill  of 
exchange,  in  respect  of  which  such  suretyship  was  entered  into 
or  such  endorsement  was  given  become  a  creditor  of  the  person 
giving  the  preference  within  the  meaning  of  said  subsections. 
This  subsection  shall  not  affect  any  action,  suit  or  proceeding 
pending  on  the  1 4th  day  of  April,  1892,  but  the  same  shall  be 
adjudicated  upon  and  determined  as  if  this  subsection  had  not 
been  passed.     55  V.  c,  25,  s.  1,  2. 

Assignments  '      3. — (1)  Nothing  in  the  preceding  section  shall  apply  to  an y 
for  benefit  of    assigrnmentjjpade  to  the  sheriff  of  the  county  in  which  the  debtor 

creditors  and     .*•  .  -,        .  Mf   . , ,    J  , ,  £ 

6ona Resales,  resides   or   carries  on   business,  OP  with    the    consent    or     a- 
etc.,  pro- 
tected. 


•'  Creditor  " 
for  certain 
purposes  to 
include  surety 
and  endorser. 


Pending  pro- 
ceedings not 
affected. 
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majority  of  his  creditors  having  claims  of  $100  and  up- 
wards computed  according  to  the  provisions  of  section  20, 
to  another  assignee  resident  within  the  Province  of 
Ontario,  for  the  purpose  in  each  of  the  said  cases  of  paying 
rateably  and  proportionately  and  without  preference  or  ,  # 

priority  all  the  creditors  of  the  debtor  their  just  debts  ;^ior  to    ^  • 
any  bona  fide  sale  or  payment  made  in  the  ordinary  course  r>f 


trade  or  calling-  to  innocent,  purchasers  or  parties  ;  Tior  to  any 
payment  of  money  to  a  creditor ."^bor  to  any  bona  fide  con- 


ance,  assignment,  transfer  or  delivery  over  of  any  goods, 
securities  or  property  of  any  kind,  as  above-mentinned^vhich  is 
made  in  consideration  of  any  present  actual  bona  fide  payment  - 
in  moneyror  by  way  of  ^security  for  any  present   actual  bona 
fide  advance  of  money^r  which  is  rnadfTin  nonsiriftrfl.l.irm  of 
any    present  actual    bona  fide   sale  or    dp.livmy    of  goods    or 
nt.hp.r    property ;    provided    that    the    money    paid,    or    the|proviSOi 
goods   or   other  property  sold  or  delivered   bear   a  fair  andT 
reasonable  relative  value  to  the  consideration  therefor.  I 

(2)  In  case  of  a  valid  sale  of  goods,  securities  or  property,  and  Transfer  to 
payment  or  transfer  of  the  consideration  or  part  thereof  by  the  consideration 
purchaser  to  a  creditor  of  the  vendor,  under  circumstances  which  for  sale  in- 
would  render  void  such  a  payment  or  transfer  by  the  debtor  valld> 
personally  and  directly,  the  payment  or  transfer,  even  though 

valid  as  respects  the  purchaser,  shall  be  void  as  respects  the 
creditor  to  whom  the  same  is  made.  B.  S.  O.  1887,  c.  124,  s.  3 
(1,  5). 

(3)  Every  assignment  for  the  general  benefit  of  creditors,  General 
which  is  not  void  under  section  2  of  this  Act,  but  is  not  made  notTn  accord- 
to  the  sheriff,  nor  to  any  other  person  with  the  prescribed  ance  with  Act, 
consent  of  creditors,  shall  be  void    as  against   a  subsequent  w  ( 
assignment  which  is  in  conformity  with  this  Act,  and  shall  be 

subject  in  other  respects  to  the  provisions  of  this  Act  until  and 
unless  a  subsequent  assignment  is  executed  in  accordance  with 
this  Act. 

(4)  In  case ^a  payment  has  been  made  which  is  void  under  Security  given 
this  Act,  ajjfl  any  valuable  security  was  given  up  in  considera-  paym^nt^be 

/tion  of  the  payment,  the  creditor  shall  be  entitled  to  have  the  returned, 
security  restored,  or  its  value  made  good  to  him  before,  or  as  a  -  /yf     /o  , 

condition  of,  the  return  of  the  payment.     E.  S.  0.  1887,  c.  124,   J-  ^ 
s.  3  (2,  3). 

(5)  Nothing  herein  contained  shall  affect  The  Act  respecting  Rev.  Stat. 
Wages,  or  shall  prevent  a  debtor  providing  for  payment  of  wages  Cl 

due  by  him  in  accordance  with  the  provisions  of  the  said  Act.  ^es^ro?* 
Nor  shall   anything  herein  contained  affect  any  payment  ot  tected. 
money    to    a    creditor,    where    such    creditor    by    reason    or 
on  account    of    such    payment,   has    lost   or   been   deprived  ^1 

of,    or     has    in     good    faith   given   up,   any   valid   security  j~ 
which    he    held    for    the    payment    of    the    debt    so     paid, 
unless    the  value  of  the  security   is  restored  to  the  creditor. 
Nor  to  the    substitution  in  good    faith   of    one    security  for 
another   security    for   the   same    debi  so  far    as  the  debtor's 
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Exchange  of  estate  is  not  thereby  lessened  in  value  to  fh^  rd-.^er  creditors. 
securities  pro-  Nor  shall  anything  herein  contained  invalidate  a  security 

given  to  a  creditor  for  a  pre-existing  debt  where  by  reason  or 
Certain  assign-  on  account  of  the  giving  of  the  security,  an  advance  in  money 
vai?d8 10  **  *s  made  to  ^e  debtor  by  the  creditor,  in  the  bona  fide  belief 

that  the  advance  will  enable  the  debtor  to  continue  his  trade  or 

business,  and  to  pay  his  debts  in  full.     R.  S.  0.  1887,  c.  124, 

s.  3  (4) ;  54  V.  c.  20,  s.  2. 

Assignee  must      4.  No  person  other  than  a  permanent  and  bona  fide  resident 
reside  m  the     of  this  Province  shall  have  power  to  act  as  assignee  under  an 
assignment  within  the  provisions  of  this  Act  made  after  the 
23rd  day  of  March,  1889,  nor  shall  any   such  assignee  have 
power  to  appoint  a  deputy  or  to  delegate  his  duties  as  assignee 
to  any  person  who  is  not  a  permanent  and  bona  fide  resident 
{/  of  this  Province ;  and  no  charge  shall  be  made  or  recoverable 

against  the  assignor  or  his  estate  for  any  services  or  other 
expenses  of  any  such  assignee,  deputy  or  delegate  of  any 
assignee  who  is  not  a  permanent  and  bona  fide  resident  of  this 
Province  as  aforesaid.  52  Y.  c.  21,  s.  1. 

Form  of  5.  Every  assignment  made  under  this  Act,  for  the  general 

assignment  for  benefit  of  creditors  shall  be  valid  and  sufficient  if  it  is  in  the 
benefit  of         words   following,    that  is   to  say — all  my  personal  property 
creditors.         which  may  be  seized  and  sold  under  execution  and  all  my /real 
estate,  credits  and  effects — or  if  it  is  in  words  to  the  like  effect ; 
and  an  assignment  so  expressed  shall  vest  in  the  assignee  all  the 
real    and  personal  estate,  rights,  property,  credits  and  effects, 
*     .  ,/     whether  vested  or  contingent  belonging  at  the  time   of  the 
assignment  to  the  assignor,  except  snr».h  a.s  a.rp  by  law  p.xpmpt 
from    seizure,    or  sa.lp  under  execution,  subject,  however,   as 
/   regards  lands,  to  the  provisions  of  the  registry  law  as  to  the 
/   registration  of  the  assignment.     R.  S.  0.  1887,  c.  124,  s.  4. 

[As  to  the  preferential   lien  of  a   landlord,  see  Cap.  170, 
sec.  34.] 

All  assign-  0.  Every   assignment   hereafter   executed   for   the   general 

geraralbenefit  benefit    °^    creditors,   whether   the   assignment   is   or   is   not 
of  creditors  to  expressed  to  be  made  under  or  in  pursuance  of  this  Act,  and 


this  A^r*  t0  w^ether  the  debtor  has  or  has  not  included  all  his  real 
and  personal  estate,  shall  vest  the  estate,  whether  real  or  per- 
>.  ,  sonal  or  partly  real  and  partly  personal,  thereby  assigned  in  the 
assignee  therein  named  for  the  general  benefit  of  creditors, 
and  such  assignment  and  the  property  thereby  assigned  shall 
be  subject  to  all  the  provisions  of  this  Act,  and  the  provisions 
of  this  Act  shall  apply  to  the  assignee  named  in  such  assign- 
ment. 58  V.  c.  23,  s.  5. 

How  claims  '  V  •  If  anj  assignor  or  assignors  executing  an  assignment 
are  to  rank  under  this  Act  for  the  general  benefit  of  his  or  their  creditors 
owes  or  owe>  debts  both  individually  and  as  a  member  of  a  co- 
partnership, or  as  a  member  of  different  co-partnerships,  the 
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claims  shall  rank  first  upon  the  estate  by  which  the  debts  they 
represent  were  contracted,  and  shall  only  rank  upon  the  other 
or  others  after  all  the  creditors  of  such  other  estate  or  estates 
have  been  paid  in  full.  R.  S.  O.  1887,  c.  124,  s.  5. 

8.  —  (1)  A  majority  in  number  and  value  of  the  creditors  who  Appointment 
have  proved  claims  to  the  amount  of  $100  or  upwards,  may  at  %?*^^ 
their  discretion  substitute  for  the  sheriff,  or  for  an  assignee 
under  an  assignment  to  which  subsection  3  of  section  3  of  this      ffjty  .(*.  /&  J*.  . 
Act  applies,  ^g._pp.rson   residfag  in  the    county   in    which   the 
debtor    resided,   or    carried   on  business  at  the  time    of    the 
assignment.     An  assignee  may  be  removed,  and  another  sub- 
stituted, or  an  additional  assignee  appointed  by  a  Judge  of 
the  High  Court,  or  of  the  County  Court  where  the  assignment 
is  registered.      R  S.  0.  1887,  c.  124,  s.  6  (1)  ;  53  V.  c.  34,  s.  1. 

(2)  Where  a  new  or  additional  assignee  is  appointed  the  Estate  to  vest 
estate  shall  forthwith  vest  without  a  conveyance  or  transfer,  in  substituted 
and  he  shall  register  an  affidavit  of  his  appointment  in  the  a 
office    in    which    the    original    assignment    was    filed,   such 
an    affidavit   may   also   be    registered    under    The    Registry 
Act.     The  registration  of  the  affidavit  under  The  Registry  Act  Rev.  Stat. 
shall  have  the  same  effect  as  the  registration  of  a  conveyance. 
R  S.  0.  1887,  c.  124,  s.  6  (2). 

0.  —  (1)  Except  as  in  this  section  is  hereinafter  provided,  Rights  of 
the  assignee  shall  have  an  exclusive  right  of  suing  for  the  rescis-  assi&neej£>;  ^    ^  -^ 
(/  sion  of  agreements,  deeds  and  instruments  or  other  transactions 
made    or   entered   into    in    fraud    of  creditors,    or   made   or 
entered  into  in  violation  of  this  Act. 

(2)  If  at  any   time    a   creditor   desires  to  cause   any  pro-  Creditor  may 
ceeding  to  be  taken  which,  in  his  opinion,  would  be  for  the  proceed  in 
benefit  of  the  estate,  and  the  assignee  under  the  authority  of  ^assig 
the  creditors  or  inspectors,  refuses  or  neglects  to  take  such  pro-  refuses. 
ceeding,  after  being  duly  required  so  to  do,  the  creditor  shall 
have  thft  right  to  obtain  an  order  of  the  Jnrlgp.  ' 


to  take  the  proo.p.p.rHngs  in  the  name  of  the  assignee,  but  at  has 

own  expense  tfnd  risk,  upon  such  terms  and  conditions  as  to 

indemnity  to  the  assignee,  as  the  Judge  may  prescribe,  and 

thereupon   any   benefit   derived  from  the   proceedings   shall,  ' 

to   the   extent   of   his    claim    and   full    costs,    bakmg_exclur  ? 

sively  to    the    creditor   instituting   the  same  for  his  benefit,  ) 

but  if,  before  such  order  is  granted,  the  assignee  shall  signify  , 

to   the   Judge,  his   readiness    to    institute     the    proceedings 

for   the   benefit    of.   the    creditors,  the  order    shall  prescribe         _-,  (k^n  '  *-* 

the   time  within   which   he    shall   do   so,  and    in   that   case 

the  advantage  derived  from  the  proceeding,  if  instituted  with- 

in   such    time,    shall   belong    to    the   estate.      R.  S.  0.  1887, 

c.  124,  s.  7. 


1O.  —  (1)  In  the  case  of  a  gift,  conveyance,  assignment  or  Following 
transfer  of  any  property,  real  or  personal,  which  in  law  is  invalid  proceeds  of 
against  creditors,  if  the  person  to  whom  the  gift,  conveyance,  Fraudulently 

D  1  transferred. 
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assignment  or  transfer  was  made  shall  have  sold  or  disposed  of, 
realized  or  collected  the  property  or  any  part  thereof,  the 
money  or  other  proceeds  may  be  seized  or  recovered  in  any 
action  by  a  person  who  would  be  entitled  to  seize  and 
recover  the  property  if  it  had  remained  in  the  possession  or 
control  of  the  debtor  or  of  the  person  to  whom  the  gift, 
conveyance,  transfer,  delivery  or  payment  was  made,  and  such 
right  to  seize  and  recover  shall  belong,  not  only  to  an  assignee 
for  the  general  benefit  of  the  creditors  of  the  said  debtor,  but 
in  case  there  is  no  such  assignment,  shall  exist  in  favour  of 
all  creditors  of  such  debtor.  58  V.  c.  23,  s.  1. 

(2)  Where  there  has  been  no  assignment  for  the  benefit  of 
creditors,  and  the  proceeds  are  of   a  character  to  be  seizable 
under  execution,  they  may  be  seized  under  the   execution  of 
any  creditor,  and  shall  be  distributable  amongst  the  creditors 
under  The  Creditors  Relief  Act  or  otherwise.     58V.  c.  23,  s.  2. 

(3)  Where  there  has  been  no  assignment  for  the  benefit  of 
creditors,  and  whether  the  proceeds  realized  aforesaid  are  or 
are  not  of  a  character  to  be  seized  under  execution,  an  action 
may  be  brought  therefor  by  a  creditor  (whether  an  execution 
creditor  or  not),  on  behalf  of  himself  and  all  other  creditors, 
or  such  other  proceedings  may  be  taken  as  may  be  necessary 
to  render  the  said  proceeds  available  for  the  general  benefit  of 
the  creditors.     58  V.  c.  23,  s.  3. 

(4)  This  section  shall  not  apply  as  against  innocent  pur- 

58  V.  c.  23,  s.  4. 


Taking  pro- 
ceeds under 
execution. 


Rev.  Stat. 
c.  78. 

Creditor 
suing  on  be- 
half of  himself 
and  other  cre- 
ditors. 


Protection  of 

innocent  pur-   chasers  of  the  property. 

chasers. 


Assignments  1 1  •  An>assignment  for  the  general  benefit  of  creditors  under 
to  take  pre-  this  Act  shall  take^prec^dence  of  all  attachments,  of  all  judg- 
judgmentsand  ments  and  of  all  executions^not^completely  executed  by  pay- 
executions,  ment,  suj3JecXkii'lifi-Ji^nri£-anyv-of.  flh-rap.ftntirm  r».rp.flitnr  fVyr; 
>/  his_costs  where  there  is  but-,one  ex^utioTr^rTr^iQ^^hp.rify's 
hamls,  or  to  the  lien,  if  '<*nyt  of  t.ho.  Creditor  for  his  costs^whp 
has  the  first  execution  in  the  sheriff's  hands.  R.  S.  0.  1887, 
cT  124,  S.T7  59  V.  c.  31,  s.  2. 


' 


ffT. 


Amendment  12-  No  advantage  shall  be  taken  or  gained  by  any  creditor 
of  assignment  of  any  mistake,  defect  or  imperfection  in  any  assignment 
under  this  Act  for  the  general  benefit  of  creditors  if  the  same 
can  be  amended  or  corrected,  and  any  such  mistake,  defect  or 
imperfection  shall  be  amended  by  any  Judge  of  the  High 
Court,  or  of  the  County  Court  aforesaid,  on  application  of  the 
assignee  or  of  any  creditor  of  the  assignor,  on  such  notice 
being  given  to  other  parties  concerned  as  the  Judge  shall  think 
reasonable,  and  the  amendment,  when  made,  shall  have  relation 
back  to  the  date  of  the  assignment,  but  so  as  not  to  prejudice 
the  rights  of  innocent  purchasers.  R.  S.  0.  1887,  c.  124,  s.  10  ; 
60  V.  c.  3,  s.  3. 
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13. — (1)  No   assignment  made  for  the  general  benefit  of  Notice  of 
creditors  under  this  Act  shall  be  within  .the  operation  of  The  Act  beS1^biished° 
respecting  Mortgages  and  Sales  of  Personal  Property:  butanotice  - 

-ft  •  i:      t_'  n  •      AT  u       v     ttev.  btat. 

ot  the  assignment  shall,  as  soon  as  conveniently  may  be,  be  c.  148. 
f  published  at   least    once  in  the  Ontario  Gazette  and  not  less 
than  twice  in  one  newspaper  at  the  least,  having  a  general  cir- 
culation in  the  county  in  which  the  property  assigned  is  situate. 

(2)  A  counterpart  or  copy  of  every  such  assignment  shall  Assignment  to 
also  within  five  days  from  the  execution  thereof  be  registered,  be  registered, 
(together  with  an  affidavit  of  a  witness  thereto  of  the  due 
execution  of  the  assignment  or  of  the  due  execution  of  the 
assignment  of  which  the  copy  filed  purports  to  be  a  copy),  in  the 

office  of  the  clerk  of  the  County  Court  of  the  county  or  union 
of  counties  where  the  assignor,  if  a  resident  in  Ontario,  resides 
at  the  time  of  the  execution  thereof,  or  if  he  is  not  a  resident 
V  then  in  the  office  of  the  clerk  of  the  County  Court  of  the  county 
or  union  of  counties  where  the  personal  property  so  assigned 
is  or  where  the  principal  part  thereof  (in  case  the  assignment 
includes  property  in  more  counties  than  one)  is  at  the  time  of 
the  execution  of  such  assignment;  and  such  clerks  shall  file  all 
such  instruments  presented  to  them  respectively  for  that  pur- 
pose, and  shall  endorse  thereon  the  time  of  receiving  the  same 
in  their  respective  offices,  and  the  same  shall  be  kept  there  for 
the  inspection  of  all  persons  interested  therein.  The  said  clerks 
respectively  shall  number  and  enter  such  assignments,  and  be 
entitled  to  the  same  fees  for  services  in  the  same  manner  as  if 
such  assignments  had  been  registered  under  The  Act  respecting 
Mortgages  and  Sales  of  Personal  Property.  R.  S.  0.  1887,  c  ei48 
c.  124,8.12(1,  2.) 

(3)  In  the  Districts  of  Muskoka,  Parry   Sound,  Nipissing,  where  assign- 
Algoma,  Manitoulin,  Thunder  Bay   and  Rainy  River,  and  inmenttobe 
any  other  district  which  may  be  hereafter  formed,  and  in  the  disfrictsTnd111 
Provisional  County  of   Haliburton  the    counterpart   or   copy  inHaliburton, 
of  the  assignment  shall  be  filed  in  the  same  office  and  within 

^  the  same  time  respectively  as  by  the  law  at  the  time  of  the 
assignment  in  force  mortgages  and  bills  of  sale  of  personal 
property  are  required  to  be  filed  in  such  districts,  and  pro- 
visional county  respectively,  and  the  clerk  in  whose  office  the 
same  is  filed  shall  perform  the  like  duties  and  be  entitled  to 
be  paid  the  like  fees  as  clerks  acting  under  the  preceding  sub- 
section. 59  Y.  c.  31,  s.  1. 


14. — (1)  If  the  said  notice  is  not  published  in  the  regular  Penalty  for 
number  of  the  Ontario  Gazette,  and  of  such  newspaper  as  afore-  neglecting 
said,  which  shall  respectively  be  issued  first  after  five  days  from  registration.01 
the  execution  of  the  assignment  by  the  assignor,  or  if  the  assign- 
(/  ment  is  not  registered  as  aforesaid  within  five  days  from  the    ^ 
execution  thereof,  the  assignor  shall  be    liable  to  a  penalty 
of    $25    for    each  and    every    day    which    shall    pass    after 
the   issue   of  the   number   of    the    newspaper    in  which    the 
notice  should  have  appeared  until  the  same,  shall  have  been 
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Liability  of 
sheriff. 


Compelling 
publication 
and 
registration. 


Assignment 
not  invali- 
dated by 
omission  to 
publish,  etc. 

Assignee  to 
call  meeting 
of  creditors. 


published  ;  and  a  like  penalty  for  each  and  every  day  which 
shall  pass  after  the  expiration  of  five  days  from  the  execution 
of  the  assignment  by  the  assignor  until  the  same  shall  have 
been  registered. 

(2)  The  assignee  shall  be  subject  to  a  like  penalty  for  each 
and  every  day  which  shall  pass  after  the  expiration   of  five 
days  from  the  delivery  of  the  assignment  to  him,  or  of  five 
days  after  his  assent  thereto.     The  burden  of  proving  the  time 
of  such  delivery  or  assent  shall  be  upon  the  assignee. 

(3)  Such  penalties  may  be  recovered  summarily  before  a 
Judge  of  the  High  Court,  or  of  the  County  Court  of  the  county 
in  which  the  assignment  ought  to  be  published  or  registered  ; 
one-half  of  the  penalty  shall  go  to  the  party  suing,  and  the 
other  half  for  the  benefit  of  the  estate  of  the  assignor. 

(4)  In  case  of  an  assignment  to  the  sheriff,  he  shall  not  be 
liable  for  any  of  the  penalties  imposed  in  this  section,  unless 
he  has  been  paid  or  tendered  the   cost  of   advertising   and 
registering  the  assignment,  nor  shall  he  be  compelled  to  act 
under  the  assignment  until  his  costs  in  that  behalf  are  paid  or 
tendered  to  him.     R.  S.  O.  1887,  c.  124,  s.  13. 

15.  In  case  the  assignment  is  not  registered,  and  notice 
thereof  published,  an  application  may  be  made  by  any  one 
interested  in  the  assignment  to  a  Judge  of  the  High  Court,  or 
of  the  County  Court  aforesaid,  to  compel  the  registration  of  the 
assignment  and  publication  of  such  notice  ;  and  the  Judge  shall 
make  his  order  in  that  behalf,  and  with  or  without  costs,  or 
upon  the  payment  of  costs  by  such  person  as  he  may  in  his 
discretion  direct  to  pay  the  same.  R.  S.  0.  1887,  c.  124,  s.  14. 

1  0.  The  omission  to  publish  or  register  as  aforesaid,  or  any 
irregularity  in  the  publication  or  registration,  shall  not  invali- 
date the  assignment.  R.  S.  0.  1887,  c.  124,  s.  15. 


It  shall  be  the  duty  of  the  assignee  immediately  to 
inform  himself,  by  reference  to  the  debtor  and  his  records  of 
account,  of  the  names  and  residences  of  the  debtor's  creditors, 
and  wjjjrin  five  days  from  the  date  of  assignment  to  convene  a 
meeting  of  the  creditors  for  the  appointment  of  inspectors  and 
the  giving  of  directions  with  reference  to  the  disposal  of  the 
estate,by  mailing  prepaid  and  registered  to  every  creditor  known 
to  him,  a  circular  calling  a  meeting  of  creditors  to  be  held  in  his 
office  or  some  other  convenient  place  to  be  named  in  the  notices 

Hays  fiftftr  the  mailing  of  such  notice, 


and  by  advertisement  in  the  Ontario  Gazette  ;  and  all  other 
meetings  to  be  held  shall  be  called  in  like  manner.  R.  S.  0. 
1887,  c.  124,  s.  16. 


Meeting  of  |  $ — Q_)  jn  case  of  a  request  im  writing  signed  by  a  majority 

requesTof  y  of  the  creditors  having  claims  duly  proved  of  Si 00  and  up- 

majority  wards,  computed  according  to  the   provisions  of  section  20  of 

thereof. 


Sec.  20  (5).          ASSIGNMENTS  BY  INSOLVENTS.  Chap.  147.  453 

this  Act,  it  shall  be  the  duty  of  the  assignee  within  two  days 
after  receiving  such  request,  to  call  a  meeting  of  the  creditors 
at  a  time  not  later  than  twelve  days  after  the  assignee  receives 
the  request.  In  case  of  default  the  assignee  shall  be  liable  to  a 
penalty  of  $25  for  every  day  after  the  expiration  of  the  time 
limited  for  the  calling  of  the  meeting  until  the  meeting  is  called. 

(2)  In  case  a  sufficient  number  of  creditors  do  not  attend  Judge  to  give 
the  meeting  mentioned  in  section  17  of  this  Act,  or  fail  to  give 

~ 


•  •     i  e*  i  ~i  •  ipjl  till          CclSG 

{/  directions  with  reference  to    the  disposal  ot    the  estate,  the  do  not  attend. 
Judge  of  the  County  Court  may  give  all  necessary  directions 
in  that  behalf.     R.  S.  O.  1887,  c.  124,  s.  17. 

1  9.  At   any  meeting    of   creditors  the  creditors  may  vote  Voting  at 
in  person,  or  by  proxy  authorized  in  writing,  but  no  creditor  n 
whose  vote  is  disputed  shall  be  entitled  to  vote  until  he  has 
filed  with  the  assignee  an  affidavit  in  proof  of  his  claim  stating 
the  amount  and  nature  thereof.     R.  S.  0.  1887,  c.  124,  s.  18. 

20.  —  (1)  Subject  to  the  provisions  of  section  8,  all  questions  Scale  of  votes. 
discussed  at  meetings  of  creditors  shall  be  decided  by  the  ma- 
jority of  votes,  and  for  such  purpose  the  votes  of  creditors  shall 
be  calculated  as  follows  : 

For  every  claim  of  or  over  $100,  and  not  exceeding  $200  .  .  1  vote. 
"  $200         "  "          $500..  2  votes. 

$500         "  "        $1000..  3  votes. 

"        additional  $1,000,  or  fraction  thereof    ....  1  vote. 

(2)  No  person  shall  be  entitled  to  vote  on  a  claim  acquired  uP°n  cj,ain?f 

•  £LCG  111  red    ft!  ItST 

after  the  assignment  unless  the  entire  claim  is  acquired,  but  assignment. 
this  shall  not  apply  to  persons  acquiring  notes,  bills  or  other 
securities  upon  which  they  are  liable. 

(3)  In  case   of    a   tie   the   assignee,   or   if  there   are    two  Casting  vote. 
assignees,  then  the  assignee  nominated  for  that  purpose  by 
creditors,  or  by  the  Judge,   if  none  has    been  nominated  by 

the  creditors,  shall  have  a  casting  vote.     4 

(4)  Every  creditor  in  his  proof  of  claim  shall  state  whether  Creditors  to 
he  holds  any  security  for  his  claim  or  any  part  thereof  ;  and  if  ™lue  secur' 
such  security  is  on  the  estate  of  the  debtor,  or  on  the  estate  of 

a  third  party  for  whom  such  debtor  is  only  secondarily  liable, 
he  shall  put  a  specified  value  thereon  and  the  assignee  under 
the  authority  of  the  creditors  may  either  consent  to  the  right 
of  the  creditor  to  rank  for  the  claim  after  deducting  such  valu- 
ation, or  he  may  require  from  the  creditor  an  assignment  of 
the  security  at  an  advance  of  ten  per  cent,  upon  the  specified 
value  to  be  paid  out  of  the  estate  as  soon  as  the  assignee  has 
realized  such  security  ;  and  in  such  case  the  difference  between 
the  value  at  which  the  security  is  retained  and  the  amount  of 
the  gross  claim  of  the  creditor  shall  be  the  amount  for  which 
he  shall  rank  and  vote  in  respect  of  the  estate. 

(5)  If  a  creditor  holds  a  claim  based  upon  negotiable  instru-  Right  to  re 
/  ments  upon  which  the  debtor  is  only  indirectly  or  secondarily 

liable,  and  which  is  not  mature  or  exigible,  such  creditor  shall 
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be  considered  to  hold  security  within  the  meaning  of  this 
section,  and  shall  put  a  value  on  the  liability  of  the  party 
primarily  liable  thereon  as  being  his  security  for  the  payment 
thereof ;  but  after  the  maturity  of  such  liability  and  its  non- 
payment, he  shall  be  entitled  to  amend  and  revalue  his  claim. 
RS.  0.1887,  c.  124,s.l9. 

When  creditor      (6)  In  case  a  person  claiming  to  be  entitled  to  rank  on  the 
holding  estate  assigned  holds  security  for  his  claim  or  any  part  thereof, 

SftfMin  T V  T  *lil iS  ^^ 

to  value  same,  of  such  a  nature  that  he  is  required  by  this  Act  to  value  the 
same,  and  he  fails  to  value  such  security,  the  Judge  of  the 
County  Court  of  the  county  wherein  the  debtor  at  the  time  of 
making  the  assignment  resided  or  carried  on  business,  may, 
upon  summary  application  by  the  assignee  or  by  any  other 
person  interested  in  the  debtor's  estate,  of  which  application 
.  /  0  three  days'  notice  shall  be  given  to  such  claimant,  order  that, 

'  unless  a  specified  value  shall  be  placed  on  such  security  and 

notified  in  writing  to  the  assignee  within  a  time  to  be  limited 
by  the  order,  such  claimant  shall,  in  respect  of  the  claim,  or 
the  part  thereof  for  which  the  security  is  held,  in  case  the 
security  is  held  for  part  only  of  the  claim,  be  wholly  barred 
of  any  right  to  share  in  the  proceeds  of  such  estate  ;  and  if  a 
specified  value  is  not  placed  on  such  security,  and  notified  in 
writing  to  the  assignee  according  to  the  exigency  of  the  said 
order,  or  within  such  further  time  as  the  said  Judge  may  be 
subsequent  order  allow,  the  said  claim,  or  the  said  part,  as  the 
case  may  be,  shall  be  wholly  barred  as  against  such  estate  but 
without  prejudice  to  the  liability  of  the  debtor  therefor.  59  V. 
c.  31,  s.  3. 

Proof  of  claim.      21. — (1)  Every  person  claiming  to  be  entitled  to  rank  on  the 

estate  assigned  shall  furnish  to  the  assignee  particulars  of  his 

\f  claim  proved  by  affidavit  and  such   vouchers  as  the  nature  of 

the  case  admits  of. 

Limiting  time      (2)  In  case  a  person  claiming  to  be  entitled  to  rank  on  the 
daim™'  estate  assigned,  does  not  within  a  reasonable  time  after  receiving 

notice  of  the  assignment  and  of  the  name  and  address  of  the 
assignee,  furnish  to  the  assignee  satisfactory  proofs  of  his 
claim  as  provided  by  this  and  the  preceding  sections  of  this 
Act,  the  Judge  of  the  County  Court  of  the  county  wherein  the 
debtor  at  the  time  of  making  the  assignment  resided  or  carried 
on  business,  may,  upon  a  summary  application  by  the  assignee 
or  by  any  other  person  interested  in  the  debtor's  estate  (of 
which  application  at  least  three  days'  notice  shall  be  given  to 
the  person  alleged  to  have  made  default  in  proving  a  claim  as 
aforesaid),  order  that  unless  the  claim  be  proved  to  the  satis- 
faction of  the  Judge  within  a  time  to  be  limited  by  the  order, 
the  person  so  making  default  shall  no  longer  be  deemed  a 
creditor  of  the  estate  assigned,  and  shall  be  wholly  barred  of 
any  right  to  share  in  the  proceeds  thereof ;  and  if  the  claim  is 
not  so  proved  within  the  time  so  limited,  or  within  such 
further  time  as  the  said  Judge  may  by  subsequent  order  allow, 
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the  same  shall  be  wholly  barred,  and  the  assignee  shall  be  at 
liberty  to  distribute  the  proceeds  of  the  estate  as  if  no  such 
claim  existed,  but  without  prejudice  to  the  liability  of  the 
debtor  therefor. 

(3)  The  preceding  subsection  is  not  intended  to   interfere  Not  to  inter- 
with  the  protection  afforded  to  assignees,  by  section  38  of  The  ^™  ^*jjt 
Trustee  Act.  c.  12*9. 

(4)  A  person  whose  claim  has  not  accrued  due  shall  never-  Creditor  may 
theless  be  entitled  to  prove  under  the  assignment  and  vote  at  JJJ^01*1"1 
meetings  of  creditors,  but  in  ascertaining  the  amount  of  any 

such  claim  a  deduction  for  interest  shall  be  made  for  the  time 
which  has  to  run  until  the  claim  becomes  due.     R  S.  O.  1887,  ' 
c.  124,  s.  20  (1-4.) 


.  —  (1)  At  any  time  after  the  assignee  receives  from  any  Contestation 
person  claiming  to  be  entitled  to  rank  on  the  estate,  proof  of  his  of  claim- 
claim,  notice  of  contestation  of  the  claim  may  be  served  by  the 
assignee  upon  the  claimant.  Within  thirty  days  after  the 
receipt  of  the  notice,  or  such  further  time  as  a  Judge  of  the 
County  Court  of  the  county  in  which  the  assignment  is  regis- 
tered  may  on  application  allow,  an  action  shall  be  brought  by 
the  claimant  against  the  assignee  to  establish  the  claim,  and  a 
copy  of  the  writ  in  the  action^or  summons  in  case  the  action  is 
brought  in  a  Division  Court  shall  be  served  on  the 
assignee  ;  and  in  default  of  such  action  being  brought  and  writ 
or  summons  served  within  the  time  aforesaid,  the  claim  to  rank 
on  the  estate  shall  be  forever  barred. 

(2)  The  notice  by  the  assignee  shall  contain  the  name  and 
place  of  business  of  one  of  the  solicitors  of  the  Supreme  Court 
of  Judicature  for  Ontario,  upon  whom  service  of  the  writ 
or  summons  may  be  made  ;  and  service  upon  such  solicitor 
shall  be  deemed  sufficient  service  of  the  wrrit.  R.  S.  0.  1887, 
c.  124,s.  20  (5). 


.  —  (1)  In  case  the  assignee  is  satisfied  with  the  proof  Procedure 
adduced  in  support  of  a  claim,  but  the  debtor  disputes  the  where 
same,  such  debtor  shall  do  so  by  notice  in  writing   to   the  sSfied  with 
assignee,  stating   the   grounds   upon   which  he   disputes  the  Proof  of  claim 
claim  ;  and  such  notice  shall  be  given  within  ten  days  of  such  desires'to* 
debtor's  being  notified  in  writing  by  the  assignee  that  he  is  dispute  same. 
satisfied  with  the  proof  adduced  as  aforesaid,  and  not  after- 
wards unless  by  special  leave  of  the  said  Judge. 

(2)  If  upon  receiving  such  notice  of  dispute  the  assignee 
does  not  deem  it  proper  to  require  the  claimant  to  bring  an 
action  to  establish  his  claim,  he  shall  notify  the  debtor  in 
writing  of  this  fact,  and  the  debtor  may  thereupon,  and  within 
ten  days'  of  his  receiving  such  notice,  apply  to  the  said  Judge 
for  an  order  requiring  the  assignee  to  serve  a  notice  of  con- 
testation. The  Judge  shall  only  make  such  order  if  after  notice 
to  the  assignee  the  Judge  is  of  opinion  that  there  are  good 
grounds  for  contesting  the  claim.  In  case  the  debtor  does  not 
make  an  application  as  aforesaid  the  decision  of  the  assignee 
shall  as  against  him  be  final  and  conclusive. 
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(3)  If  upon  the  application  the  claimant  consents  in  writing, 
the  Judge  may,  in  a  summary  manner,  decide  the  question  of 
the  validity  of  the  claim. 

(4)  Jf  an  action  is  brought  by  the  claimant  against  the 
assignee  the  debtor  may  intervene  at  the  trial,  either  personally 
or  by  counsel,  for  the  purpose  of  calling  and  examining  or 
cross-examining  witnesses.     59  V.  c.  31,  s.  4. 

Assets  not  to  ~  "  £4.  —  (1)  No  property  or  assets  of  an  estate  assigned  under 
outfof1thed  ^he  Provisi°ns  °f  this  Act  shall  be  removed  out  of  the  Province 
Province  and  without  the  order  of  the  Judge  of  the  County  Court  of  the  county 
moneys  to  be  [u  which  £ne  assignment  is  registered,  and  the  proceeds  of  the 

deposited  in  a        .        „  .    &  '        ,,  .       , 

bank.  sale  ot  any  such  property  or  assets,  and  all  moneys  received  on 

account  of  any  estate  shall  be  deposited  by  the  assignee  in  one 
of  the  incorporated  banks  within  this  Province,  and  shall  not  be 
withdrawn  or  removed  without  the  order  of  such  Judge,  except 
in  payment  of  dividends  and  other  charges  incidental  to  the 
winding  up  of  the  estate. 

Penalty  (^)  ^nv  Assignee  or  other  person  acting  in  his  stead  or  on 

his  behalf  violating  the  provisions  of  this  section  shall  be  liable 
to  a  penalty  of  $500,  which  may  be  recovered  summarily  before 
a  Judge  of  the  High  Court  or  before  the  Judge  of  the  County 
Court  of  the  county  in  which  the  assignment  is  required  to  be 
registered  ;  and  one-half  of  the  said  penalty  shall  go  to  the 
person  suing  therefor,  and  the  other  half  shall  belong  to  the 
said  estate  ;  but  in  default  of  payment  of  the  said  penalty  and 
all  costs  which  may  be  incurred  in  any  action  or  proceeding 
for  the  recovery  thereof,  such  assignee  or  other  person  may  be 
imprisoned  for  any  period  not  exceeding  thirty  days,  and  shall 
be  disqualified  from  acting  as  assignee  of  any  estate  while  such 
default  continues.  52  V.  c.  21,  s.  2. 

Application  (3)  This  section  shall  not  apply  to  any  assignment  executed 
before  the  23rd  day  of  March,  1889,  or  to  any  proceedings 
thereunder.  52  V.  c.  21,  s.  3. 

Accounts  to  be      £5.  Upon  the  expiration  of  one  month  from  the  first  meet- 
aCC  creditors,  or  as  soon  as  may  be  after  the  expiration  of 


such  period,  and  afterwards  from  time  to  time  at  intervals  of 
.  not  more  than  three  months,  the  assignee  shall  prepare,  and 
keep  constantly  accessible  to  the  creditors,  accounts  and  state- 
ments of  his  doings  as  such  assignee,  and  of  the  position  of  the 
estate.  R  S.  0.  1887,  c.  124,  s.  21. 

Set  off.  *JO.  The  law  of  set-off   shall    apply    to    all    claims    made 

against  the  estate  and  also  to  all  actions  instituted  by  the  as- 
signee for  the  recovery  of  debts  due  to  the  assignor,  in  the  same 
,  manner  and  to  the  same  extent  as  if  the  assignor  were  plaintiff 
or  defendant,  as  the  case  may  be,  except  in  so  far  as  any  claim 
for  set-off  shall  be  affected  by  the  provisions  respecting  frauds 
or  fraudulent  preferences  of  this  or  anv  other  Act.  R.  S.  0. 
1887,  c.  124,  s.  23. 


Affidavits.  £T.    Any   affidavit    authorized,    or    required,    under    this 

£\0  S^lf     ^c^  may  ^6  sworn  before  any  person  authorized  to  administer 
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affidavits  in  the  High  Court,  or  before  a  Justice  of  the  Peace, 
or,  if  sworn  out  of  Ontario,  before  a  Notary  Public.  R.  S.  0. 
1887,  c.  124,  s.  24. 

^s28.  As  large  a  dividend  as  can  with  safety  be  paid,  shall  be  Dividends 

paid  by  every  assignee  under  this  Act  within  twelve  months       n  to  be 

from  the  date  of  any  assignment  made  thereunder,  and  earlier 

if  required  by  the  inspectors  ;  and  thereafter  a  further  dividend 

shall  be  paid  every  six  months,  and  more  frequently  if  required 

by  the  inspectors  until  the  estate  is  wound  up  and  disposed  of. 

59  Y.  c.  31.  s.  5. 


So  soon  as  a  dividend  sheet  is  prepared,  notice  thereof  Notice  of 
shall  be  given  by  letter  posted  to  each  creditor,  inclosing  an  d^end 
abstract  of  receipts  and  disbursements,  shewing  what  interest 
has  been  received  by  the  assignee,  for  moneys  in  his  hands, 
together  with  a  copy  of  the  dividend  sheet,  noting  thereon  the 
claims  objected  to,  and  stating  whether  any  reservation  has  or 
has  not  been  made  therefor  ;  and  after  the  expiry  of  eight  days 
from  the  day  of  mailing  such  notice,  abstract  and  dividend  sheet 
as  aforesaid,  dividends  on  all  claims  not  objected  to  within  that 
period  shall  be  paid.     R.  S.  0.  1887,  c.  124,  s.  22. 

y    30.  —  (1)  The  assignee  may,  if  he  deems  it  •  advisable  so  to  Distributing 
do,  take  the  proceedings  authorized   by   section  32    of    The  ^emuSE* 
Creditors'  Relief  Act  to  be  taken  by  a  sheriff,  and  in  that  case  claims  as  pro- 
sections  32  and   33  of   the  said  Act  shall  apply  to  proceedings  g^dcb^8Rev 
for   the  distribution  of  moneys  and  determination  of   claims 
arising  under  an  assignment  made  under  this  Act,  with  the  ^/i 

substitution  of  "assignee"  for  "sheriff"  where  it  occurs  in 
said  section  32  ;  and  the  substitution  of  "  according  to  law  " 
for  "  as  directed  by  this  Act,"  where  these  words  occur  in  said 
section  32  ;  but  this  section  shall  not  be  construed  to  relieve 
the  assignee  from  mailing  to  each  creditor  the  abstract  and 
other  information  required  by  section  29  of  this  Act  to  be  sent 
to  creditors,  so  far  as  the  same  is  not  contained  in  the  list  sent 
by  him  under  section  32  aforesaid. 

(2)  The  Judge  of  the  County  Court  of  the  county  wherein 
the  debtor  at  the  time  of  the  assignment  resided  or  carried  on 
business  shall  be  the  Judge  to  whom  applications  under  this 
section  shall  be  made.  59  V.  c.  31,  s.  6. 

3  1  .  The  assignee  shall  receive  such  remuneration  as  shall  Remuneration 
be  voted  to  him  by  the  creditors  at  any  meeting  called  for  the  ° 
purpose  after  the  first  dividend  sheet  has  been  prepared,  or  by   J  c*~ 
the  inspectors,  in  case  of  the  creditors  failing  to  provide  there-    t^  Cufl\.  1  3  2^ 
for,  subject  to  the  review  of  the  County  Court  of  the  county  in 
which  the  assignment  is  registered  or  the  Judge  thereof,  if  com-   • 
plained  of  bv  the  assignee  or  any  of  the  creditors.     R.  S.  0. 
1887,  c.  124/s.  11  (1). 

32.  In  case  the  remuneration  of  the  assignee  has  not  been  whereremuc- 
fixed  under  the  preceding  subsection  before  the  final  dividend,  |ratl°?  not 
the  assignee  may  insert  in  the  final  dividend  sheet,  and  retain  the  final 

dividend. 
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as  his  remuneration,  a  sum  not  exceeding  five  per  cent,  of  the 
cash  receipts,  subject  to  review  by  the  Court  or  Judge  as  here- 
inbefore provided  ;  but  no  application  by  the  assignee  to 
review  the  said  allowance  shall  be  entertained,  unless  the 
question  of  his  remuneration,  previous  to  the  preparation  of 
the  final  dividend  sheet  has  been  brought  before  a  meeting  of 
creditors  competent  to  decide  the  same.  59  V.  c.  31,  s.  8. 

Remuneration  :<  33.  No  assignee  shall  make  any  payment  or  allowance  to 
of  inspectors.  an  inspector  beyond  his  actual  and  necessary  travelling  expenses 
in  and  about  his  duties  as  inspector,  except  under  the  authority 
of  a  resolution  of  the  creditors  passed  at  a  meeting  regularly 
called,  fixing  the  amount  thereof,  and  in  the  notice  calling  the 
meeting  the  fixing  of  the  remuneration  of  the  inspectors  shall 
be  specially  mentioned  as  one  of  the  subjects  to  be  brought 
before  the  meeting.  No  inspector  shall  be  allowed  more  than 
four  dollars  a  day  besides  actual  travelling  expenses,  but  may 
be  allowed  less.  59  V.  c.  31,  s.  7. 

Examination  34.  Where  there  has  been  an  assignment  for  the  benefit  of 
em  Topees'1  °r  creditors  the  assignee,  or  assignees,  upon  resolution  passed  by 
a  majority  vote  of  the  creditors  present  or  represented  at  a 
meeting  of  the  creditors  of  the  assignor  regularly  called,  or 
upon  the  written  request  or  resolution  of  the  majority  of  the 
inspectors  of  the  estate,  may  without  an  order  examine  the 
assignor  or  any  person  who  is  or  has  been  an  agent,  clerk, 
servant,  officer  or  employee  of  any  kind  of  the  assignor,  upon 
oath  before  a  master  or  local  master  or  a  special  examiner 
of  the  Supreme  Court  of  Judicature,  or  before  a  local 
registrar  or  deputy  clerk  of  the  crown  of  the  High  Court,  or 
before  the  Judge  of  the  County  Court  of  the  county  within 
which  such  assignor  resides,  or  before  any  official  referee,  or 
may  by  the  order  of  the  Court  or  a  Judge  examine  the  assignor 
on  oath  before  any  other  person  to  be  specially  named  in  such 
order,  touching  the  estate  and  effects  of  the  assignor,  and  as 
to  the  property  and  means  he  had  when  the  earliest  of  the 
debts  or  liabilities  of  the  assignor  existing  at  the  date  of  the 
assignment  was  incurred,  and  as  to  the  property  and  means  he 
still  has  of  discharging  his  debts  and  liabilities,  and  as  to  the  dis- 
posal he  has  made  of  any  property  since  contracting  such  debt 
or  incurring  such  liability  and  as  to  any  and  what  debts  are 
owing  to  him.  58  V.  c.  23,  s.  6  ;  59  V.  c.  31,  s.  9. 

35.  The  rules  and  procedure  from  time  to  time  in  force  in 
High  Court  of  Justice  for  the  examination  of  judgment 

debtors  shall,  as  far  as  may  be,  apply  to  an  examination  under 
this  Act  of  an  assignor  in  all  respects  as  if  the  assignor  were  a 
judgment  debtor.  58  V.  c.  23,  s.  11. 

36.  In  case  such  assignor  does  not  attend  as  required  by 
^ne  sa^  'appointment,  or  appointment  and  order,  as  the  case 
may  be,  and  does  not  allege  a  sufficient  excuse  for  not  attend- 
*n&>  or  ^  attending,  refuses  to  disclose  his   property   or   his 
transactions  respecting  the  same,  or  does  not  make  satisfactory 


Procedure 

nation^f 
assignor. 

When  as- 

n^atte 
refuses  to 
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answers  respecting  the  same,  or  if  it  appears  from  such  exam-  ^  p^S)  / 
ination  that  such  assignor  has  concealed  or  made  away  with 
his  property  in  order  to  defeat  or  defraud  his  creditors  or  any 
of  them,  the  Court  or  Judge  may  order  the  assignor  to  be  com- 
mitted to  the  common  gaol  of  the  county  in  which  he  resides, 
for  any  term  not  exceeding  twelve  months.  58  V.  c.  23,  s.  10. 

ST. — (1)  Any  person  liable  to  be  examined  under  section  34  Service  of  ap- 
may  be  served  with  an  appointment  signed  by  the  Judge  or  P°intment- 
officer,  or  a  copy  thereof,  and  where  the  examination  is  to  take 
place   under   an   order,  also  with  a  copy  of  the  order  ;  such 
service  to  be  made  at  least  48  hours  before  the  time  appointed 
for  the  examination ;  and  the  person  to  be  examined  is  to  be 
paid  the  same  fees  as  a  witness.     58  Y.  c.  23,  s,  8. 

(2)  The  examination  shall  be  conducted  in  the  same  manner  Conduct  of  ex- 
as  in  the  case  of  an  oral  examination  of  an  opposite  party.  am] 
58  V.  c.  23,  s.  9. 

38.  Any  person  liable  to  be  examined  under  section  34  may  Compelling 
be  compelled  to  attend  and  testify  and  to  produce  books  and  j^d^r^Xc- 
documents,  in  the  same  manner  and  subject  to  the  same  rules  tion  of  books 
of  examination,  and  the  same  consequences  of  neglecting  to 
attend  or  refusing  to  disclose  the  matters  in  respect  of  which 
he  may  be  examined,  as  in  the  case  of  a  witness  in  an  action 
in  the  High  Court  of  Justice.     58  V.  c.  23,  s.  7. 

39. — (1)  In  case  any  person  has  or  is  believed  or  suspected  Calling  upon 
to    have  in   his  possession  or  power  any  book,  document,  or  I 
paper  of  any  kind  relating  in  whole  or  in  part  to  the  debtor,  tion  as  to 
his  dealings  or  property,  such  person   may,   upon   resolution 
passed  by  a  majority  vote  of  the  creditors  present  or  repre-  evidence  and 
sented  at  a  regularly  called  meeting   of  the  creditors  of  the  Produce  d 

i      •  /         t,  /^r.     -  j-i.      \  ments,  etc. 

assignor  exclusive  ot  such  person  (it  he  is  a  creditor)  or  upon 
the  written  request  or  resolution  of  the  majority  of  the  inspec- 
tors of  the  estate,  be  required  by  the  assignee  to  produce  such 
statement  or  statements  for  the  information  of  such  assignee. 

(2)  In  case  such  person  fails  to  produce  the  said  book,  docu- 
ment or  other  paper  within  four  days  of  his  being  served  with 
a  copy  of  the  said  resolution  and  a  request  of  the  assignee  in 
that  behalf,  or   in  case  the  assignee  or  -the  majority  of   the 
inspectors  is  or  are  not  satisfied  that  full  production  has  been 
made,  the  assignee  may  without  an  order  examine   the  said 
person  before  any  of  the  officers  mentioned  in  section  34  of 
this  Act  touching  any  book,  document  or  other  paper  which  he 
is  supposed  to  have  received. 

(3)  Any  such  person  may  be  compelled  to  attend  and  testify, 
and  to  produce  upon  his  examination  any  book,  document  or 
other  paper  which  under  this  section  he  is  liable  to  produce  in 
the  same  manner  and  subject  to  the  same  rules  of  examination 
and  the  same  consequences  of  neglecting  to  attend  or  refusing 
to  disclose  the  matters  in  respect  of  which  he  may  be  examined 
as  in  the  case  of  a  witness  in  an  action  in  the  High  Court  of 
Justice.     59  V.  c.  31,  s.  10. 
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NOTES. 

Policy  of  the  Act.  This  is  one  of  the  acts  for  carrying  out  the  policy  of  the 
law  that  creditors  of  an  insolvent  person  should  share  the  assets  ratably.  The 
Creditors  Relief  Act  provides  for  a  ratable  distribution  by  the  Sheriff  without 
the  consent  of  the  debtor.  This  act  provides  for  a  distribution  only  when  the 
debtor  conveys  his  assets  over  to  a  trustee  for  his  creditors. 

Insolvency.  The  ordinary  legal  and  commercial  meaning  of  Insolvency  is 
inability  to  pay  debts  as  they  mature.  Parker  v.  Gossage  (1827)  5  L.  J.  Ex.  4  ; 
Re  Muggeridge  (1858)  Johns  625  but  insolvency  is  not  shown  by  proving  noil, 
payment  on  demand  of  one  debt;  Doed.  Galehouse  v.  Rees  (1837)  4  Bing.  N.G. 
384. 

The  expressions  contained  in  the  act  "  insolvent  circumstances"  or  "  unable 
to  pay  his  debts  in  full  ",  or  "  knowing  himself  to  be  on  the  eve  of  insolvency  " 
are  all  referable  to  an  inability  to  pay  in  full  if  a  debtor's  property  were  sold 
under  legal  process  at  a  sale  fairly  and  reasonably  conducted  ;  Dominion  Bank 
v.  Cowan  (1887)  14  0.  R.  465 ;  Warnock  v.  Klcepfer  (1887)  14  0.  R.  288,  15  A. 
R.  324,  18  S.  C.  R.  701  ;  but  the  price  actually  realized  after  an  assignment  is 
not  necessarily  the  value  at  the  time  of  the  impeached  transaction, — any  sub- 
sequent depreciating  circumstances  must  be  considered  ;  Clarkson  v.  Sterling 

i  (1887)  14  0.  R.  460.     A  business  should  be  treated  as  a  going  concern  in  testing 

1  its  solvency;  Stuart  v.  Thomson  (1893)  23  0.  R.  503. 

I  Knowledge  of  Insolvency.  Where  a  bonafide  purchase  for  value  is  attacked 
it  must  be  proved  that  there  was  a  concurrence  of  fraudulent  iiitent_upon  the 
part  of  the  debtor  and  the  purchaser  ;  Hickerson  v.  Parrington(1891)  18  A.  R. 
635  ;  Campbell  v.  Roche  (1891)  18  A.  R.  646,  654  ;  and  even  where  the  lender 
of  money  knew  that  the  monej7  was  being  borrowed  solely  for  the  purpose  of 
giving  a  creditor  a  preference  the  transaction  has  been  sustained  ;  Johnson  v. 
Hope  (1890)  17  A.  R.  10  ;  but  if  the  raising  of  the  money  was  but  a  part  of  a 
scheme  to  give  a  preference,  the  whole  transaction  would  be  avoided  ;  Bijrjjs 
y^  Wilson  (1897)28  S.  C.  R.  207, 

The  rule  as  to  concurrence  of  intent  has  been  applied  to  preferential  securi- 
ties given  to  creditors  for  antecedent  debts  ;  Burns  v.  MacKay  (1885)  10  0.  R- 
167  ;  McRoberts  v.  Steinoff  (1886)  11  0.  R.  369  ;  Johnson  v.  Hope  (1890)  17  A. 
R.  10.  While  the  law  cannot  be  said  to  be  at  all  satisfactorily  settled,  it  is 
perhaps,  still  necessary  to  show  that  a  preferred  creditor  knew  at  the  time  of 
the  impeached  transaction  that  the  debtor  was  in  insolvent  circumstances  ; 
Ashley  v.  Brown  (1890)  17  A.  R.  500  ;  Gibbons  v.  McDonald  (1892)  20  S.  C.  R. 
587,  unless  the  transaction  was  purely  voluntary  ;  Oliver  v.  McLaughlin  (1893) 
24  0.  R.  41. 

Knowledge  of  circumstances  from  which  ordinary  business  men  would  con- 
clude that  the  debtor  was  unable  to  meet  his  liabilities  is  knowledge  of  insol- 
vency ;  National  Bank  of  Australasia  v.  Morris  (1892)  A.  C.  287  ;  Tomkins  v. 
Saffery  (1877)  3  App.  Cas.  213,  237. 

Collusive  Judgments.  It  is  difficult  to  state  with  any  pretence  to  accuracy 
under  what  circumstances  a  judgment  will  be  ineffectual  owing  to  the  pro- 
visions of  the  act.  The  doubts  are  created  by  the  recent  decision  of  the 
Judicial  Committee  of  the  Privy  Council  in  Edison  General  Electric  Co.  v. 
Westminster  Tramway  Co.  (1897)  A.  C.  193.  That  case  was  an  appeal  from 
British  Columbia  against  a  decision  on  a  section  exactly  identical  with  s.  1. 
The  defendant  in  an  action  entered  an  appearance  and  the  same  day  his  attor- 
ney consented  to  an  order  for  judgment  for  the  purpose  of  giving  the  plaintiffs 
therein  priority  over  a  judgment  about  to  be  granted  the  same  day  at  the  suit 
of  another  creditor.  A  similar  device  had  been  held  in  Ontario  not  to  be  an 
infringement  on  s.  1;  Turner  v.  Lucas  (1882)  1  0.  R.  623.  The  instruments 
known  as  "confession  of  judgment,"  "  a  cognovit  actionem  "  and  "  a  war- 
rant of  attorney  to  confess  judgment,"  were  well  known  to  the  law,  and 
unless  the  judgment  had  been  obtained  by  the  use  of  one  of  them,  the  course 
of  decision  was  uniform  that  the  intent  to  prefer  did  not  render  it  ineffectual. 
Neither  filing  a  relicta  verificatione ;  Heaman  v.  Scale  (1881)  29  Gr.  278,  nor 
withdrawing  a  defence  under  s.  118  of  the  Division  Courts  Act  ;  Bailey 
v.  Bank  of  Hamilton  (1894)  21  A.  R.  156,  were  obnoxious  to  the  section. 
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It  was  not  (and  probably  is  not)  within  the  section  to  fail  to  take  advantage 
of  the  fact  that  the  term  of  credit  had  not  expired  ;  King  v.  Duncan  (1881)  29 
Gr.  113  ;  MacDonald  v.  Crombie  (1882)  2  0.  R.  243  ;  10  A.  R.  92,  11  S.C.R. 
107;  Bowerman  v.  Phillips  (1888)  15  A.  R.  679,  nor  to  put  in  a  defence  to 
one  action  and  allow  judgment  in  another  to  go  by  default ;  Labatt  v.  Bixel 
(1881)  28  Gr.  593. 

The  words  "by  collusion"  simply  mean  "by  agreement"  or  "  by  acting 
in  concert,"  and  if  by  agreement  with  the  debtor  and  by  means  of  some  act  or 
consent  on  his  part  a  judgment  is  obtained  with  intent  to  defeat  other  credi- 
tors, or  to  give  a  preference,  it  is  probable  that  such  judgment  cannot  stand  ; 
Edison  General  Electric  Co.  v.  Westminster  Tramway  Co.  (1897)  A.  C.  193. 

The  section  avoids  confessions  etc,  given  either  voluntarily  or  by  collusion.  I 
Pressure  would  be  an  answer  to  an  attack  upon  a  confession  upon  the  ground  I 
that  it  was  given  voluntarily,  but  it  would  be  no  answer  to  a  case  which  alleged 
collusion  ;   ib. 

Preference.     Preferences  of   one   creditor   over   another   are   not   forbidden 
either  at  the  common  law  or  under  the  Statute  of  Elizabeth  ;  Wood  v.  Dixie    , 
(1845)  7  Q.  B.  892  ;  Holbird  v.   Anderson  (1793)  5  T.    R.  235  ;   McMaster  v. 
Clare  (1859)  7  Gr.  558.     The  giving  of  a   preference  is  no   offence   against  the 
criminal  law.     Crim.  Code  s.  368. 

Conveyances  even  to  a  creditor,  which  are  not  honestly  made  for  the  pay- 
ment of  debts,  but  for  the  purpose  of  defeating,  hindering  or  delaying  creditors, 
are  void  both  at  the  common  law  and  under  the  Statute  of  Elizabeth  and  the 
giving  of  them  is  punishable  as  a  crime.  Crim.  Code  s.  369  ;  R.  v.  Henry 
(1891)  21  0.  R.  113  ;  Twyne's  case  (1601)  1  Sm.  L.  C.  1,  3  Coke  80.  McDonald 
v.  Cummings  (1895)  24  S.  C.  R.  321  ;  Cummings  v.  Taylor  (1895)  28  S.  C.  R.J 
337. 

In  England  conveyances  made  with  the  intent  of  giving  a  preference  were, 
at  an  early  period,  void  under  the  Bankrupt  Laws  as  constituting  acts  of 
bankruptcy,  and,  upon  bankruptcy  supervening,  they  might  be  set  aside. 

Legislation  against  preferences  was  introduced  in  Ontario  in  1858  by  the 
Indigent  Debtor's  Act  22  Viet.  c.  96,  ss.  18,  19.  Only  conveyances  of  per- 
sonal property  were  thereby  avoided.  The  statutes  respecting  preferences 
since  that  time  have  been  (omitting  the  amendments  between  the  decennial 
revisions  of  the  Statutes)  C.  S.U.  C.,  c.  26  ss.  17,  18 ;  R.S.O.  (1877)  c.  118  ;  R. 
S.O.  (1887)  c.  124  and  R.S.O.  (1897)  c.  147.  From  1864  to  1880  the  legislation 
was  unimportant  because  of  the  operation  of  the  then  existing  Insolvency 
Acts. 

Pressure.  A  "preference"  imports  something  done  voluntarily — ex  mero 
motu — not  in  the  ordinary  course  of  business  and  without  any  pressure  or 
demand  on  the  part  of  the  creditor.  Nunes  v.  Carter  (1866)  L.  R.  1  P.  C. 
342. 

If,  therefore,  the  conveyance  is  not  the  voluntary  Act  of  the  debtor,  but  he 
makes  it  in  compliance  with  a  request  from  the  creditor  or  from  some  influence 
which  dominates  his  will,  it  is  not,  strictly  speaking,  a  preference.  It  is  then 
said  to  have  been  made  under  pressure.  A  security  given  under  pressure  must 
be  attacked  within  60  days  from  the  time  of  giving  it,  otherwise  it  cannot  be 
set  aside  merely  upon  the  ground  ot  preference^  S7  2  (4)T;  Beattie  v.  Wenger 
(1897)  24  A.  R.  72. 

It  is  difficult  to  say  what  is  pressure  sufficient  after  60  days  to  maintain  a 
conveyance  otherwise  invalid.  A  mere  request  by  the  creditor  for  security 
has  over  and  over  again  held  to  be  sufficient.  Brayley  v.  Ellis  (1882)  1  0.  R. 
119,  9  A.  R.  565  ;  Totten  v.  Bowen  (1882)  8  A.  R.  602  ;  Meriden  Silver  Co.  v. 
Lee  (1882)  2  0.  R.  451;  Whitney  v.  Toby  (1882)6  0.  R.  54;  McCrae  v. 
White  (1883)  9  S.C.  R.  22  ;  Slater  v  Oliver  (1884)  7  0.  R.  158  ;  Powell  v. 
Calder  (1885)  8  0.  R.  505  ;  Ivey  v.  Knox  (1885)  8  0.  R.  635  ;  Davies  v.  Gil- 
lard  (1891)  21  0.  R.  431,  435,  436,  19  A.  R.  432 ;  Stephens  v.  Me  Arthur  (1891) 
19  S.C.R.  446  ;  Webster  v.  Crickmore  (1898)  25  A.  R.  97.  But  of  late  years 
the  tendency  has  been  to  probe  beneath  the  mere  form,  and  to  ascertain  if  the 
dominant  motive  of  the  debtor  was  to  overcome  the  pressure  or  to  give  a  pre- 
ference ;  Exparte  Hall  (1882)  19  Ch.  D.  580;  Tomkifls  v.  Saffery  (1877)  3 
App.  Cas.  213,  225  ;  Re  Bell  (1893)  10  Mor.  15.  The  doctrine  of  pressure  je 
not  applicable  where  insolvency  exists  to  the  knowledge  of  both  paftlesT 
Breese  v.  Knox  (1897)  24  A.  R.  203. 
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It  may  be  that  the  following  statement  by  the  late  Chief  Justice  Spragge 
expresses  what  the  law  really  is  ; — "  It  mvist  of  course  appear  that  the  pres- 
sure is  jreal,  not  a  feigned  contrivance  between  the  creditor  and  debtor  to  wear 
the  appearanceTof  pressure  while  the  real  desire  and  intention  is  to  give  a  pre- 
ference" Clemmow  v.  Converse  (1869)  16  Gr.  547,  549. 

For  a  complete  brief  on  pressure  see  35  C.L.  J.  322. 

Motives  Negativing  Intent  to  Prefer.  When  a  conveyance  by  an  insolvent  is 
attacked, — or  he  makes 'an  assignment  for  the  benefit  of  creditors, — within  60 
days,  the  conveyance  is  presumed  to  have  been  made  with  the  obnoxious 
intent.  The  presumption  is  a  rebuttable  one — the  revisers  of  the  Statutes 
having  introduced  the  words  ' ' prima  facie"  into  s.  2  (3)  (4).  Pressure  will  not 
sufficiently  rebut  the  presumption  because  of  the  concluding  words  to  those 
sub-sections  "whether  the  same  be  made  voluntarily  or  under  pressure." 

The  following  matters  will,  it  is  submitted,  still  be  sufficient  to  rebut  the 
presumption. 

(1)  An  agreement  to  give  security;  Clarkson  v.  Sterling  (1887)  15  A.R.  234; 
Embury  v.  West  (1887)  lo  A.R.  357;  Lawson  v.  McGeoch  (1893)  20  A.R. 
464,  though  insufficient  to  support  an  action  for  specific  performance ;  Hope 
v.  May  (1897)  24  A.R.  16;  Montgomery  v.  Corbit  (1897)24  A.R.  311 ;  but 
the  agreement  must  be  clearly  and  distinctly  made  out;  Webster  v.  Crick- 
more  (1898)  25  A.R.  97,  and  the  taking  of  the  security  must  not  be  delib- 
erately postponed  so  as  to  maintain  the  debtor's  credit,  or  to  avoid  the 
statutory  presumption ;  Ex  parte  Fisher  (1872)  L.R.  7  Ch.  636;  Clarkson 
v.  Sterling  (1887)  15  A.R.  234;  Clarkson  v.   McMaster  (1895)  25  S.C.R. 
96;  Breese  v.  Knox  (1897)  24  A.R.  203;  Webster  v.  Crickmore  (1898)  25 
A.R.  97,  and  if  it  affects  Chattels  within  the  Chattel  Mortgage  Act  it  must 
be  registered,  see  R.S.O.  c.  148,  s.  11  supra  p.  337  ;  but  registration  will 
not  necessarily  make  it  valid;   Breese  v.  Knox  (1897)  24  A.R.  203. 

(2)  A  conveyance  made  by  a  trustee   even  without  the  knowledge  of  his 
cestui  que  trust  to  replace  trust  funds  misappropriated  by  him ;  Re  New, 
Prance  and  Garrard's  Trustee  v.  Hunting  (1897)  1  Q.B.  607,  (1897)  2  Q.B. 
19;  Ex  parte  Taylor  (1886)   18  Q.B.D.   295;  Ex  parte  Stubbins  (1881)17 
Ch.  D.  58;  Molsons  Bank  v.  Halter  (1890)  18  S.C.R.  88. 

(3)  An  assignment  made  by  a  solicitor  to  prevent  an  order  striking  him  oft 
the  roll  from  being  enforced;  Grant  v.  VanNorrnan  (1882)  7  A.R.  526. 

(4)  A  transfer  of  funds  by  a  Township  Treasurer  to  the  Township's  account 
to  replace  funds  which  he  had  converted  to  his  own  use ;  Harwell  v.  Wil- 
mot  (Township)  (1897)  24  A.  R.  628. 

(5)  A  transfer  to  escape  a  criminal  prosecution  ;  De  Tastet  v.  Carroll  (1815), 
1  Stark  88.  18  R.R.  748. 

(6)  Taking  a  new  chattel  mortgage  instead  of  renewing  a  former  one  ;  Rogers 
v.  Carroll  (1899)  30  O.R.  328. 

Property  Within  S.  2.  S.  2  refers  only  to  exigible  property..  By  this  how- 
ever is  not  meant  such  property  only  as  can  be  reached  by  a  fieri  facias.  All 
property  real  and  personal,  (except  money  paid  to  a  creditor)  which  creditors 
can  reach  by  any  process  is  within  its  scope,  e.  g.  Book  debts». which  can  only 
be  reached  by  garnishment ;  Labatt  v.  Bixel  (1881)  28  Gr.  593;  Warnock  v. 
Kloepfer  (1887)  15  A.R.  224;  18  S.C.R.  701 ;  and  lauds  and  funds  which  can  be 
made  available  only  by  equitable  execution.  The  cheque  of  a  third  person  is 
not  money;  Davidson' v.  Fraser  (1896)  23  A.R7439;  28  S.C.K.  272. 

An  assignment  of  insurance  policies  after  loss  has  been  set  aside ;  Ivey  v. 
Knox  (1885)  8  O.R.  635. 

But  an  assignment  of  expected  profits  omt  of  a  pending  contract  could  not  be 
impeached;  Blakely  v.  Gould  (1897)  24  A.R.  153,  27  S.C.R.  682,  nor,  it  is  sub- 
mitted, an  assignment  of  salary  not  yet  earned;  Holmes  v.  Millage  (1893)  1 
Q.B.  551,  nor  an  assignment  of  future  book  debts,  nor  goods  not  yet  acquired. 

Failure  by  a  debtor  to  accept  a  legacy  is  not  an  act  which  contravenes  the 
provisions  of  the  Statute  ;  Bain  v.  Malcolm  (1887)  13  O.R.  444. 

Persons  Entitled  to  the  Benefit  of  the  Act.  Only  creditors  and  assignee^  for 
the  benefit  of  creditors  are  entitled  to  impeach  transactions,  as  void  under  the 
Act;  Oliver"  v.  McLaughlin  (1893)24  U.K.  "417  After  an  assignment  for  the 
benefit  of  creditors  the  right  of  suing  belongs  exclusively  to  the  assignee  ;  S.  9. 
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The  Statute  13  Eliz.  c.  5  avoids  conveyances,  etc.,  contrived  to  delay,  etc., 
creditors  and  others  of  their  actions,  suits,  damages,  etc.,  and  is  therefore 
wider. 

A  plaintiff  in  an  action  of  tort  is  not  before  judgment  a  creditor,  and  the  act 
gives  him  no  right  to  impeach  transactions  entered  into  before  his  recovery  of 
judgment  ;  Cameron  v.  Cusack  (1890)  17  A.R.  489;  Ashley  v.  Brown  (1890)  17 
A.R.  500;  Gurofski  v.  Harris  (1896)  27  0.  R.  201,  23  A.R.  717. 

A  creditor  cannot  approbate  a  transaction  as  by  garnishing  the  proceeds  of 
a  transfer  and  afterwards  attack  the  transfer;  Wood  v.  Reesor  (1895)  22  A.R. 
57;  Beemer  v.  Oliver  (1884)  10  A.R.  656;  Rielle  v.  Reid  (1899)  26  A.R.  54. 

And  a  wrongdoer  e.  g.  an  auctioneer  selling  for  the  mortgagor  the  goods 
comprised  in  a  mortgage  cannot  take  advantage  of  the  provisions  of  the  act  by 
setting  up  the  rights  of  creditors  to  attack  a  security ;  Johnston  v.  Henderson 
(1896)  28  O.R.  25. 

Transactions  not  Voidable  under  the  Act.      The  Act  strikes  only  at  gifts, 
conveyances,  transfers,  etc. ,  of  property  of  the  debtor.      Transactions  which  | 
may  have  the  effect  of  diminishing  the  debtor's  assets  must  fall  within  the  I 
prohibited  class  before  they  are  voidable. 

The  following  are  instances  of  valid  transactions  : — 

( 1 )  The  retention  by  a  chattel  mortgagee  of  the  surplus  proceeds  of  sale  to 
apply  upon  an  unsecured  debt ;  Stephens  v.  Boisseau  (1896)  23  A.R.  230, 
26  S.C.R.  437. 

(2)  Purchasing  a  debt  due  by  an  insolvent  creditor  and  setting  it  oft  against 
the  debt  due  to  him  ;  Thibaudeau  v.  Garland  (1896)  27  O.R.  391. 

(3)  Making  a  lease  by  the  debtor  to  his  creditors  and  allowing  the  rent  to 
pay  the  debt  ;  Smith  v.  Lawrence  (1891)  27  C.L.J.  116. 

(4)  Making  a  payment  in  money  to  a  creditor,  whether  bonafide  or  for  the 
purpose  of  preferring  him  ;  Campbell  v.  Roche  (1891)  18  A.R.  646.     The 
transfer  of  a  cheque  of  a  third  person  is  not  a  payment  in  money  ;  Davidson 
v.  Fraser  (1896)  23  A.R.  439  ;  28  S.C.R.  272,  but  a  payment  to  a  bank  bv  a 
purchaser  from  a  debtor  to  the  bank  of  the  amount  of  its  debt  by  means 
of ~the  purchaser's  cheque   on  the  same  bank  is  a  payment  in  money.: 
Gordon  v.~Union  Bank  (1899)  19  C.L.T.  131.     If  the  effect  of  the  payment 
is  to  revive  a  Statute  barred  debt  it  is  nevertheless  good  ;  Re  Lane  (1889) 
23  Q.B.I).  74. 

The  substitution  of  a  purchaser's  notes  for  a  vendor's  notes  in  the  hands 
of  a  banker  is  a  payment ;  Building  and  Loan  Association  v.  Palmer 
(1886)  12  O.R.  1. 

(5)  Supplying  materials  under  an  agreement  that  the  property  is  not  to  pass  ; 
Wellbanks  v.  Heney  (1890)  19  O.R.  549. 

(6)  Taking  possession  in  invitum  of  chattels  covered  by  a  chattel  mortgage  ; 
Bank  of  Hamilton  v.  Tamblyn  ^1888)  16  O.R.  247,  but  see  R.S.O.   c.  148, 
s.  40,  p.  346. 

(7)  A  conveyance  made  in  consideration  of  a  present  bona  fide  advance  of 
money  or  sale  of  goods  or  other  property,  if  the  consideration  be  fair  and 
reasonable,   s.   3  (1).      The  words  bona  fide  govern  this  exception,  and 
where  a  chattel  mortgage  was  given  to  secure  money  advanced  to  pay  a 
creditor's  claim,  the  same  solicitor  acting  for  all  parties,  and  the  mortgage 
being  part  of  a  scheme  to  obtain  a  payment  in  money  to  the  creditor,  the 
mortgage  was  set  aside  ;  Burns  v.  Wilson  (1897)  28  S.C.R.   207,  but  see 
the  prior  case  of  Gibbons  v.^Vilson  (1890)  17  A.R.  1.     Security  given  to 
secure  the   price  of  a  present  sale  of  goods  will  generally  be  upheld ; 
Goulding  v.  Deeming  (1887)  15  O.R.  201.      A  transaction  is  not  bonafide 
if  the  transferee  knows  that  a  violation  of  the  provisions  of  the  Act  is 
intended  ;  Butcher  v.  Stead  (1875)  L.R.  7  H.L.  839.     But  it  is  not  neces- 
sary that  the  mortgagee  or  purchaser  should  actually  pay  the  money  into 
the  hands  of  the  debtor — payment  of  it  or  a  part  of  it  to  a  creditor  by 
direction  of  the  debtor  will  be  sufficient  ;    Gibbons  v.  Wilson  (1890)   17 
A.R.  1  ;  Johnson  v.  Hope  (1890)   17  A.R.    10  ;    Gordon  v.    Union  Bank 
(1899)  19  C.L.T.  131,  and  the  giving  of  his  own  notes  by  the  purchaser  or 
mortgagee  would,  if  bona  fide,  be  tantamount  to  advancing  the  money  ; 
Walker  v.  Niles  (1871)   18  Gr.   210;  Building  and  Loan  Association  v. 
Palmer  (1886)  12  O.R.  1,  6. 
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A  sale  to  a  creditor  who  sets  off  his  debt  as  part  payment  is  good  if 
bona  fide-,  Lewis  v.  Brown  (1884)  10  A.R.  639;  Bew  v.  Bill  (1867)  16 
W.R,  760.  If  the  conveyance  states  a  false  consideration,  the  onus  of 
proving  a  valuable  consideration  is  on  the  transferee  ;  Gignac  v.  Her  (1898) 
29  O.K.  147,  affirmed  on  appeal,  25  A.R.  393. 

(8)  A  sale  made  bona  fide  in  the  ordinary  course  to  an  innocent  purchases, 
s.  3  (1).     Only  the  purchaser  need  act  bona  Jide ;    Mackintosh  v.   Pogose 
(1895)  1  CG.  505.  " 

(9)  A  debtor  may  provide  for  the  payment  of  wages  to  persons  in  his  em- 
ployment which  would  have  priority  over  the  claims  of  other  creditors 
under  R.S.O.  c.  156  infra. 

(10)  Where  the  transaction  is  a  mere  substitution  of  securities,   it  will  be 
secure  from  attack  unless  the  debtor's  estate  has  thereby  been  lessened  in 
value  to  the  other  creditors,  s.  3  (5). 

(11)  Where  an  advance  is  made  to  the  debtor  by  a  creditor  in  the  bo?ia  Jide 
belief  that  the  advance  will  enable  the  debtor  to  continue  business  and 
pay  his  debts  in  full,  a  security  given  for  the  advance  and  a  pre-existing 
debt  will  be  unimpeachable,  s.  3  (5).     Ex  parte  King  (1876)  2  Ch.  D.  256  ; 
Ex  parte  Ellis  (1876)  2  Ch.  D.  797.     Tt  is  _f.hp.  bplJP.f  of  t%  nrpditomnf  the 
uncommunicated  intention  of  the  debtor  or  the  result  of  the  loan  which  is 
the  governing  test ;  Ex  parte  Johnson,  Re  Chapman  (1884)  26  Ch.  D.  338. 
Ex  parte   Wilkinson,    Re  Berry  (1883)  22  Ch.  D.   788  ;   Administrator- 
General  of  Jamaica  v.  Lascelles  (1894)  A.C.  135.  The  belief  of  the  debtor  is 
no  factor  in  determining  the  validity  of  the  security  ;    Long  v.   Hancock 
(1885)  12  A.R.  137  ;  12  S.C.R.  532. 

The  new  advance  should  be  substantial  as  its  smallness  would  be  strong 
evidence  that  it  was  merely  a  factor  in  a  device  to  obtain  security  and 
that  the  creditor  had  no  honest  belief  in  its  required  efficiency.  Hyman 
v.  Cuthbertson  (1886)  10  O.R.  443  ;  Kalus  v.  Hergert  (1876)  1  A.R.  75  ; 
Miller  v.  Reid  (1879)  4  A.R  479  ;  Ross  v.  Dunn  (1889)  16  A.R.  552. 

Paying  off  other  claims  against  the  debtor  and  taking  security  therefor, 
and  for  a  pre-existing  debt  is  not  such  an  advance  as  is  protected  by  the 
clause  under  consideration  ;  Boyd  v.  Glass  (1883)  8  A.R.  632. 

(12)  Failing  to  accept  a  legacy  ;  Bain  v.  Malcolm  (1887)  13  O.R.  444. 

(13)  An  assignment  in  trust  to  pay  all  creditors  ratably,  s.  3  (1).     See  infra. 

(14)  Security  given  or  agreed  to  be  given  to  a  surety  or  endorser  at  the  time 
of  the  creation  of  the  latter's  obligation  ;  Kerry  v.  James  (1894)  21  A.R. 
338,  unless  the  becoming  surety  is  a  mere  device  to  prefer  a  creditor  ; 
Powell  v.  Calder  (1885)  8  O.R.  505.     Security  given  to  a  surety,  except  in 
pursuance  of  such  an  agreement,  at  any  other  lime  than  when  he  assumes 
his  obligation,  is  now  subject  to  the  same  grounds  of  attack  as  if  the  surety 
were  actually  a  creditor.      Before  1892  this  was  not  so  ;    Hope  v.  Grant 
(1891)  20  O.R.  623.      A  payment  in  money  by  the  debtor  to  d  creditor 
which  has  the  effect  of  releasing  the  surety  from  his  obligation  is  still 
effectual ;  Harvey  v.  McNaughton  (1884)  10  A.R.  616. 

Giving  up  Security.  Where  in  consideration  of  obtaining  the  impeached 
security,  another  security  is  given  up,  the  creditor  is  entitled  to  have  the 
security  restored,  or  its  value  made  good,  before  or  as  a  condition  of  setting 
the  security  aside,  s.  3  (4)  But  the  security  to  be  returned  must  be  one  upon 
the  debtor's  property  such  dfs  the  creditor  would  be  bound  to  value,  and  if  the 
latter,  upon  receiving  the  new  security  should  have  given  up  a  note  of  the 
debtor  endorsed  by  a  surety  for  him,  the  creditor  would  not  be  entitled  either 
to  a  return  of  the  note,  or  to  another  note  endorsed  by  the  same  surety  ; 
Beattie  v.  Wenger  (1897)  24  A.  R.  72. 

Method  of  Attack.  When  an  assignment  is  made  for  the  benefit  of  creditors, 
the  attack  upon  any  transfer  must  be  by  the  assignee,  or  in  his  name.  When 
there  is  no  assignment  the  attack  may  be  made  by  an  execution  creditor, 
either  by  a  seizure  under  the  execution,  or  by  an  action  to  have  the  impeached 
transactions  declared  void,  or  the  attack  may  be  made  by  a  similar  action 
brought  by  a  simple  contract  creditor,  suing  on  behalf  of  himself  and  all  other 
creditors  of  the  debtor.  In  the  event  of  his  success  his  costs  between  solicitor 
and  client  will  be  a  first  charge  on  the  property  recovered  ;  Macdonald  v. 
McCall  (1887)  12  P.  R.  9  ;  Burns  v.  Wilson  (1897)" 28  S.  C.  R.  207  ;  Webster  v. 
Crickmore  (1898)  25  A.  R.  97. 
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An  interpleader  issue  is  a  proceeding  within  the  meaning  of  the  60  day 
limit  in  s.  2  (3);  Cole  v.  Porteous  19  A.  R.  111. 

The  debtor  is  not  a  necessary  party  to  an  action  by  an  assignee  for  the  bene- 
fit of  creditors,  Beat-tie  v.  Wenger  (1897)  24  A.  R.  72,  but  he  has  been  held  to 
be  a  necessary  party  to  an  action  by  a  simple  contract  creditor  ;  Gibbons  v. 
Darvill  (1888)  12  P.  R.  478,  but  whether  there  is  any  real  distinction  upon  the 
point  between  the  two  actions  seems  open  to  doubt. 

Sale  by  Transferee— Following  Proceeds.  Although  the  statute  declares  that 
obnoxious  transactions  shall  '"be  utterly  void"  the  expression jtneans  nothing 
jnnre  thrill  "  vnirfoblp.  ."  They  are  void  only  as  against  creditors,  and  until  the 
creditors  elect  to  avoid  them,  they  remain  good  ;  Meriden  Brittania  Co.  v. 
Braden  (1894)  21  A.  R.  352.  A  good  title  may  therefore  bp  popfprrftf]  npnn  a 
hcmajide  purchaser from  the  preferred  creditor  or  other  transferee  ;  Davis  v. 
Wickson~(1882)  1  O.  R.~369  ;  Stuart  v.  Tremain  (1882)  3  0.  R.  190;  Rielle  v.  .  • 
Reid  (1899)  26  A.  R.  54  ;  Re  Vansittart  (1893)  2  Q.  B.  377  ;  Re  Brail,  Ex  parte 
Norton  (1893)  2  Q.  B.  381  ;  Re  Carter  and  Kenderline  (1897)  1  Ch.  776.  Until 
recently  a  preferred  creditor  was  not  liable  to  account  for  the  proceeds  except 
to  an  assignee  for  the  benefit  of  creditors  ;  Robertson  v.  Holland  (1888)  16 
0.  R.  532  ;  Tennant  v.  Gallow  (1894)  25  0.  R.  56,  and  creditors  were  there- 
fore without  remedy  when  the  debtor  made  no  such  assignment  ;  Stuart  v. 
Tremain  (1882)  3  0.  R.  190,  but  moneys  received  from  the  sheriff  under  an 
execution  were  ordered  tq  be  paid  to  an  attacking  judgment  creditor  ;  Martin  v. 
McAlpine  (1883)  8  A.  R.  675,  and  book  debts  collected  pending  an  action  to 
set  aside  a  transfer  thereof  were  ordered  to  be  accounted  for  ;  Labatt  v.  Bixel 
(1881)  28  Gr.  593,  and  where  a  transfer  of  property  was  not  made  to  prefer 
but  to  defraud  creditors,  the  transferee  was  adjudged  to  hold  the  proceeds  in 
trust  for  creditors,  and  was  ordered  to  account ;  Masuret  v.  Stewart  (1891)  22 
0.  R.  290. 

The  proceeds  may  now  be  followed  in  all  cases  whether  an  assignment  has 
been  made  or  not,  see  s.  10.  If  a  number  of  creditors  have  been  preferred  by 
a  transfer  to  a  trustee  for  them,  who  has  realized  and  paid  over  each  creditor's 
share  of  the  money  to  him,  an  action  may  be  maintained  against  each  creditor 
for  the  money  so  received  without  setting  aside  the  transfer  ;  Beattie  v. 
Holmes  (1898)  29  0.  R.  264,  and  when  the  amount  received  is  within  the  jur- 
isdiction of  the  Division  Court  the  action  may  be  maintained  therein,  ib. 

Where  no  sale  has  been  made,  but  the  transferee  has  collected  book  debts, 
under  an  assignment  which  is  successfully  attacked,  he  must  account  for  the 
moneys  collected;  s.  10  ;  see  Mehargv.  Lumbers  (1896)  23  A  R.  51,  which  has 
been  adopted  as  law  on  the  revision  of  the  Statutes. 

Assignments.  An  assignment  for  the  benefit  of  creditors  is  simply  a  convey- 
ance of  real  or  personal  property,  or  both,  to  a  trustee  upon  trust  to  distribute  the 
proceeds  thereof,  among  the  creditors  of  the  assignor.  Such  assignments  were 
well  known  at  common  law  ;  Atty-Gen  for  Ontario  v.  Atty-Gen  for  Canada 
(1894)  A.  C.  189,  and  the  rules  of  equity  respecting  trusts  and  the  enforcement 
thereof,  and  the  statutory  provisions  respecting  trustees  are  all  applicable  to 
such  assignments.  The  assignments  are  not,  therefore,  the  creation  of  the 
Statute,  nor  are  the  rights,  obligations  or  duties  of  the  parties  thereto  or  the 
cestuis  que  trust  governed  solely  thereby.  An  assignment  to  be  valid  as  against 
creditors  must  be  made  to  a  resident  within  Ontario  for  the  purpose  of  paying 
ratably  and  proportionately,  and  without  preference  or  priority  all  the  credi- 
tors of  the  debtor  their  just  debts  ;  s.  3(1)  An  exception  as  to  priority  may 
be  made  in  respect  of  such  wages  due  to  parties  in  the  employment  of  the  debtor 
as  are  entitled  to  priority  ;  s.  3  (5).  When  any  assignment  is  made  for  the 
authorized  purposes,  it  becomes  subject  to  the  act,  whether  all  the  property  of 
the  debtor  is  included  or  not.  An  assignment  may  be  set  aside  as  invalid  if 
its  purpose  is  to  defeat,  hinder  or  delay  creditors  in  the  recovery  of  their  debts  ; 
Whitman  v.  Union  Bank  of  Halifax  (1889)  16  S.  C.  R.  410;  see  Taylor  v. 
Cummings  (1897)  27  S.  C.  R.  589  ;  Cummings  v.  Taylor  (1898)  28  S.  C.  R.  337. 
Such  purpose  may  be  inferred  if  it  attempts  to  impose  unreasonable  conditions 
or  terms  upon  the  creditors — such  as  a  release  of  the  debtor ;  Darling  v.  Mclntyre 
(1860)  19  U.  C.  R.  154;  Crapper  v.  Patterson  (1860)  19  U.  C.  R.  160;  or  a 
direction  to  carry  on  business  indefinitely ;  Gallagher  v.  Glass  (1882)  32  C.  P. 
641  but  not  a  mere  discretionary  power  Alexander  v.  Wavell  (1884)  10  A.  R. 
135  and  power  may  be  given  to  the  trustee  to  carry  on  the  business  so  that  it 
may  be  sold  as  a  going  concern;  O'Brien  v.  Clarkson  (1884)  10  A.  R.  603; 
Jennings  v.  Moss  (1884)  10  A.  R.  696  ;  Slater  v.  Badenach  (1884)  10  S.  C.  R. 
296  and  to  sell  on  reasonable  credit ;  Ontario  Bank  v.  Lamont  (1883)  6  0.  R. 
147. 

El 
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Assent  to  Assignment.  A  creditor  who  accepts  payment  of  a  dividend  ; 
Beemer  v.  Oliver  (1884)  10  A.  R.  656,  or  who  attends  a  meeting  called  by  the 
assignee,  and  accepts  an  appointment  as  Inspector  ;  Gardner  v.  Kloepfer  (1884). 
7  0.  R.  603  cannot  succeed  in  an  attack  upon  the  assignment  as  invalid.  But 
if  he  should  fail  in  such  a  proceeding  upon  the  ground  of  his  acquiescence,  he 
will  not,  because  of  the  attack,  lose  his  right  to  dividends  ;  Kloepfer  v.  Gardner 
(1886)  10  0.  R.  415,  14  A.  R.  60,  15  S.  C.  R.  390.  t 

Defects  in  Assignments.  Power  is  given  to  amend  any  mistake,  defect  or 
imperfection  in  an  assignment  which  is  capable  of  amendment  or  correction  in  a 
summary  way  ;  s.  12.  When  the  assignment  designedly  omitted  any  reference 
to  real  property,  it  was  held  that  it  could  not  be  amended ;  Blain  v.  Peaker 
(1889)  18  O.R.  109,  and  it  may  be  that  provisions  which  would  have  the 
effect  of  invalidating  an  assignment  cannot  be  struck  out  unless  circumstances 
can  be  shewn  which  would  be  sufficient  in  other  cases  to  obtain  a  reformation 
of  the  instrument. 

Revocation  of  Assignments.  A  debtor  cannot  be  compelled  to  make  an 
assignment.  An  assignment  which  is  not  known  of  or  assented  to  by  a  creditor 
is  revocable  ;  Cooper  v.  Dixon  (1884)  10  A.  R.  50  ;  but  as  soon  as  an  assign- 
ment is  assented  to  by  a  single  creditor,  or  communicated  to  a  creditor  and  not 
dissented  from,  it  is  irrevocable,  whether  executed  by  a  creditor  or  not  ;  Nolan 
v.  Donnelly  (1883)  4  0.  R.  440  ;  Nelles  v.  Maltby  (1883)  5  0.  R.  263  ;  Re  Unitt 
and  Prott  (1892)  23  0.  R.  78  ;  except  that  if  the  assignment  be  not  made  to 
the  proper  Sheriff  or  to  an  assignee  consented  to  by  the  required  number  of.  the 
debtor's  creditors,  it  may  be  superseded  by  a  subsequent  assignment  to  such  a 
person  ;  Anderson  v.  Glass  (1885)  16  0.  R.  592,  unless  the  consent  of  the 
required  number  of  creditors  has  in  the  meantime  been  obtained  to  the  first 
assignment ;  Hall  v.  Fortye  (1889)  17  O.  R.  435. 

Position  of  Sheriff  as  Assignee-  An  assignee  may  refuse  to  accept  an  assign- 
ment, in  which  case  it  would  be  proper  for  him  to  disclaim.  But  a  sheriff, 
being  a  public  officer,  must  accept,  and  cannot  disclaim  ;  Brown  v.  Grove  (1889) 
180.  R.  311  ;  but  he  is  not  compelled  to  act  until  his  costs  are  paid  or  tendered 
s.  14  (4). 

Registration  of  Assignment.  Failure  to  register  an  assignment  will  not  affect 
the  title  of  the  assignee  to  the  real  or  chattel  property  comprised  in  it,  except 
that  a  bonafide,  purchaser  for  value,  without  actual  notice  of  the  assignment, 
who  registered  a  conveyance  of  land  before  the  registration  of  the  assignment, 
would  thereby  acquire  priority  ;  ss.  5,  13.  An  assignee  who  fails  to  register 
the  assignment  in  the  office  of  the  proper  County  Court  Clerk,  or  to  giA*e  pro- 
per notice  by  advertisement  thereof  is  liable  to  penalties  in  a  summary  pro- 
ceeding; s.  14  ;  but  if  the  assignment  is  to  pay  a  fixed  composition  to  creditors 
and  the  remainder  to  the  debtor  it  is  not  within  the  Act ;  Guridry  v.  Johnston 
(1896)  28  O.R.  147. 

Description  of  Property.  An  assignment  containing  the  words  of  description 
mentioned  in  s.  5  is  thereby  declared  to  vest  in  the  assignee  all  the  real  and 
personal  estate,  rights,  property,  credits  and  effect  whether  vested  or  con- 
tingent, belonging  to  the  assignor,  except  exemptions.  It  would  seem,  how- 
ever, to  be  doubtful  if  it  would  pass  immoveable  property  out  of  the  province  ; 
MacDonaldv.  Georgian  Bay  Lumber  Co.  (1878)  2  S.  C.  R.  364;  It  would 
not  pass  the  benefit  of  a  covenant  of  indemnity  where  the  assignor's  estate  has 
suffered  no  damage;  Ball  v  Temant  (1894)  21  A.  R.  602  ;  but  see  Re  Perkins, 
Poyser  v  Beyus  (1898)  (2  Ch.  182,)  or  the  interest  of  the  assignor  in  funds  not 
exigible  ;  Re  Unitt  and  Prott  (1892)  230.  R.  78. 

The  description  would  carry  shares  in  a  joint  stock  company,  or  a  bank,  and 
also  terms  of  years.  Shares  not  fully  paid  up  in  a  Company  carry  with  them 
a  liability  for  the  amount  unpaid  ;  shares  in  a  bank,  though  fully  paid,  a  liabil- 
ity to  creditors,  in  the  event  of  liquidation ;  and  terms  of  years  a  liability  upon 
covenants  running  with  the  land,  including  a  liability  for  rent  ;  White  v  Hunt 
(1871)  L.  R.  6  Ex.  32.  In  well-drawn  assignments  these  things  are  excepted, 
and  the  assignor  declares  himself  trustee  thereof  for  the  assignee,  and  appoints 
the  assignee  attorney  to  sell  and  transfer  them.  Re  Hughes,  Ex  parte 
Hughes  (1893)  1  Q.  B.  595,  601. 

Exemptions.  For  list  of  exemptions  see  R.  S.  0.  c.  77  as  amended  and  notes 
thereon  pp.  317,  318,  328. 

Possession  by  Assignee.  The  assignee  should  at  once  take  possession  of  the 
property  assigned.  But  the  property  does  not  thereby  become  in  custodia 
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legis.  It  may  be  seized  for  rent  or  taxes  while  on  the  demised  premis  s; 
Eacrett  v  Kent  (1887)  15  0.  R.  9.  The  assignment  will  amount  to  an  aliena- 
tion within  the  meaning  of  the  Statutory  conditions  respecting  fire  insurance  ; 
R.  S.  0.  c.  203  s.  168,  and  the  assignee  should  therefore  re-insure  the  property, 
or  get  the  Insurer's  consent  to  the  alienation.  An  assignee  who  refuses  to 
deliver  up  possession  of  chattels  which  another  person  is  entitled  to  possession 
is  liable  for  conversion  ;  Light  v.  Hawley  (1897)  29  O.  R.  25. 

Assignment  by  Company.  A  company  may  assign  for  the  benefit  of  its  cred- 
itors without  the  consent  of  its  shareholders  ;  Whiting  v.  Hovey  (1886)  13 
A.  R.  7,  14  S.  C.  R.  515,  but  the  assignment  is  an  admission  of  insolvency, 
and  the  ground  for  the  making  of  a  Winding  Up  Order  ;  R.  S.  0.  c.  129  s.  5 
(g)  but  the  Court  may  refuse  in  its  discretion  to  make  such  order  ;  Wakefield 
v.  Hamilton  vVhip  Co.  (1894)  240.  R.  107.  It  would  seem,  however,  that  the 
Company  being  insolvent,  cannot  be  heard  to  object  to  the  winding  up.  The 
objection  must  come  from  the  majority  of  the  creditors. 

Assignment  by  Firm.  It  is  not  within  the  implied  power  of  a  partner  to 
make  an  assignment  for  the  benefit  of  creditors  of  the  firm's  assets  '.  Nolan  v. 
Donnelly  (1883)  4  0.  R.  440  ;  Nelles  v.  Maltby  (1883)  5  0.  R.  263,  and  if  one 
of  the  partners  be  an  infant,  his  share  will  not  pass,  though  he  execute  the 
assignment  ;  Powell  v.  Calder  (1885)  8  O.R.  505 ;  Lovell  v.  Beauchamp  (1894) 
A.  C.  607.  Where  the  assignment  is  by  partners  of  "all  their  estate  &c."  it 
comprises  the  partnership  property,  and  the  separate  property  of  each  part- 
ner ;  Nelles  v.  Maltby  (1883)  5  0.  R.  263  :  Ball  v.  Temarit  (1894)  21  A.  R. 
602  ;  25  0.  R.  50.  It  is  only  to  such  cases  that  s.  7  applies.  Where  a  per- 
son who  is  indebted  as  a  partner,  and  also  separately,  makes  an  assignment  of 
his  estate,  but  there  is  no  assignment  by  the  partnership,  the  partnership  cred- 
itors may  rank  on  the  estate  in  the  same  manner  as  the  separate  creditors  ; 
Moorehouse  v.  Bostwick  (1885)  11  A.  R.  76;  Macdonald  v.  Balfour  (1893)  20 
A.  R.  404.  If  on  assignment  by  the  firm  a  partner  is  indebted  to  a  creditor 
for  the  whole  or  any  part  of  his  capital,  the  creditor  cannot  rank  against  the 
partnership.  Lindley  on  Partnership  189,  703.  Re  Simmons  (1876)  20  L.  C. 
Jur.  296. 

One  partner  may  rank  against  the  separate  estate  of  the  other  for  a  balance 
due  him  on  an  adjustment  of  the  partnership  accounts  ;  Re  Ruby,  Trusts 
Corporation  v.  Ruby  (1897)  24  A.  R.  509. 

Where  the  partnership  and  separate  estates  are  being  concurrently  admin- 
istered, the  partnership  creditors  cannot  resort  to  the  separate  estate  of  either 
partner  until  the  separate  creditors  have  been  paid  in  full,  nor  can  separate 
creditors  resort  to  the  partnership  assets  until  the  partnership  creditors  have 
been  paid  in  full. 

Where  one  partner  has  become  a  surety  for  the  partnership,  proof  cannot 
be  made  against  his  separate  estate  as  well  as  the  joint  estate.  Re  Chaffey 
( 1870)  30  U.  C.  R.  64. 

Priority  Over  Executions.  An  assignment  has  priority  over  executions,  and 
attachments  not  completely  executed  by  payment,  s.  11  ;  Atty-Gen.  for 
Ontario  v.  Atty-Gen.  for  Canada  (1894)  A.  C.  189.  When  the  Sheriff 
has  received  the  money,  the  execution  is  "  executed  by  payment  "  Clarkson  v. 
Severs  (1889)  17  0.  R.  592.  Proof  of  their  claims  by  execution  creditors  in  a 
mortgage  action  does  not  entitle  them  to  the  surplus  upon  a  sale  made  by  the 
Court  after  the  assignment.  The  surplus  must  be  paid  to  the  assignee  ; 
Carter  v.  Stone  (1891)  20  0.  R.  340.  The  first  execution  creditor  having  an 
execution  in  the  Sheriff's  hands  before  the  assignment  is  entitled  to  a  lien  for 
the  whole  of  his  costs  of  suit  ;  Ryan  v.  Clarkson  (1889)  16  A.  R.  311,  17  S.C.R. 
251,  and  for  the  Sheriffs  fees  and  poundage  Smith  v.  Antipitzky  (1890)  10 
C.  L.  T.  368,  which  must  be  enforced  by  the  retention  of  the  property  or  sale 
thereof ,  if  the  lien  is  not  satisfied  by  the  assignee  ;  Gillard  v.  Milligan  (1897) 
28  0.  R.  645.  It  cannot  be  enforced  as  a  preference  by  a  claim  on  the  estate 
ib.  Where  the  execution  is  from  a  Division  Court,  the  Bailiff  has  a  lien  for 
his  fees  and  disbursements,  R.  S,  0.  c.  60  s.  241  ;  Bicknell&  Seager's  D.C.  Acts 
vol.  1  p.  47.  A  judgment  for  alimony  when  registered  forms  an  encumbrance 
upon  lands  of  the  husband  in  the  same  way  as  a  life  annuity  charged  thereon, 
and  an  assignment,  does  not  take  precedence  over  the  same  ;  Abraham  v. 
Abraham  (1890)  19  0.  R.  256,  18  A.  R.  436. 

It  was  held  in  Wood  v.  Joselin  (1890)  18  A.  R.  59  that  the  assignment 
would  not  take  precedence  over  an  attachment  of  a  debt  in  a  garnishee  pro- 
ceeding. Since  that  decision  the  words  "  all  attachments  "  have  been  inserted 
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in  s.  11.  It  has  recently  been  held  in  a  Division  Court  action  that  an  assign- 
ment would  not  take  precedence  over  a  judgment  against  a  garnishee  and  the 
High  Court  refused  to  review  the  decision  on  a  motion  for  prohibition  ;  Re 
Dyer  v.  Evans  (1899)  19  C.  L.  T.  195. 

Removal  of  Assignee.  There  are  two  ways  of  removing  an  assignee.  The 
creditors  themselves  may  do  so  at  a  meeting,  or  he  may  be  removed  by  a  Court 
or  a  Judge. 

When  it  is  done  at  a  meeting  of  creditors,  the  new  assignee  must  be  chosen 
from  the  County  where  the  debtor  resided  or  carried  on  business.  On  the 
motion  the  voting  is  limited  to  those  who  have  filed  proper  proofs  of  claims  for 
$100  or  over,  and  it  is  necessary  that  a  majority  in  both  the  number  and  value 
of  creditors  voting,  should  vote  in  favor  of  the  motion. 

An  action  may  be  brought  to  remove  an  assignee  or  he  may  be  removed  on 
summary  application.  He  may  be  removed  for  the  same  causes  as  any  other 
trustee — such  as  insolvency,  misconduct,  permanent  absence  from  the  country 
or  for  failure  to  properly  discharge  his  duty  towards,  or  to  hold  an  even  hand 
between  his  cestuis  que  trust. 

A  summary  application  is  governed  by  s.  8.  Notice  must,  of  course,  be  given 
to  the  assignee.  The  application  may  be  either  to  a  Judge  of  the  High  Court, 
or  to  the  Judge  of  the  County  Court  where  the  assignment  is  registered.  The 
Judge  acts  as  persona  designata  and  there  would  be  no  appeal  against  his 
decision;  Re  Pacquette  (1886)  11  P.R.  463;  Re  Young  (1891)  14  P.R.  303;  Re 
Simpson  and  Clafierty  (1899)  19  C.L.T.  140.  The  Judge  would  have  power  to 
award  costs  R.S.O.  c.  76.  The  order  would  be  enforceable  under  the  last 
mentioned  Statute. 

The  remuneration  of  the  removed  assignee  could  be  fixed,  if  not  under  s.  31, 
by  the  Court  under  R.S.O.  c.  129,  see  p.  385. 

Where  an  assignee  dies,  an  appointment  may  be  made  by  the  creditors  under 
s.  8.  Re  Williams  (1895)  22  A.R.  196,  or  the  power  of  appointing  a  new 
trustee  under  R.S.O.  c.  129  may  be  exercised,  see  p.  373. 

Claims  of 'Creditors.  A  creditor  must  prove  his  claim  by  filing  with  the 
assignee  an  affidavit  of  himself  or  his  agent,  stating  the  amount  and  nature 
thereof.  The  affidavit  may  be  sworn  before  any  person  authorized  to  admini- 
ster affidavits  in  the  High  Court  or  before  a  Justice  of  the  Peace  or  if  sworn 
out  of  the  Province  before  a  Notary  Public,  s.  27. 

If  any  person  who  has  a  claim  refuses  or  neglects  to  prove  it  properly,  an 
application  may  be  made  to  the  Judge  for  an  Order  calling  on  the  creditor  to 
prove  his  claim  within  a  time  to  be  limited,  or  to  stand  barred  from  partici- 
pating in  the  estate,  s.  21.  If  such  an  order  is  not  obtained,  the  assignee  is 
liable  to  all  creditors  of  whom  he  has  knowledge,  notwithstanding  no  claim 
has  been  filed,  and  notwithstanding  an  advertisement  for  creditors ;  Carling 
Brewing  &  Malting  Co.  v.  Black  (1882)  6  O.R.  441,  see  notes  to  R.S.O.  c.  129 
p.  395. 

Claims  in  the  nature  of  damages,  either  for  tort  or  for  breach  of  contract, 
where  no  judgment  has  been  obtained  up  to  the  time  of  the  assignment  cannot 
be  proved,  and  the  claimants  are  not  entitled  to  rank  on  the  estate,  nor  are 
they  entitled  to  take  any  proceedings  permitted  to  a  creditor,  such  as  attack- 
ing a  fraudulent  transaction;  Gurofski  v.  Harris  (1896)  27  O.R.  201 ;  (1896)  23 
A.R.  717;  Grant  v.  West  (1896)  23  A.R.  533;  Mail  Printing  Co.  v.  Clarkson 
(1898)  25  A.R.  1 ;  Magann  v.  Ferguson  (1898)  29  O.R.  235.  A  surety  having 
given  a  limited  guarantee  for  an  ultimate  balance  must  pay  the  amount  guaran- 
teed before  the  creditor  proves  his  claim,  or  he  cannot  put  in  a  claim  at  all ; 
Martin  v.  McMullen  (1890)  19  O.R.  230;  20  O.R.  257;  18  A.R.  559;  In  re 
Sass  (1896)  2  Q.B.  12.  A  solicitor  cannot  rank  on  the  estate  for  costs  incurred 
by  the  debtor  after  the  assignment,  though  the  proceeding  was  then  pending 
Re  Dumbrill  (1884)  10  P.R.  216. 

Valuing  Securities.  Where  the  insolvent  is  secondarily  liable  in  respect  of 
several  distinct  items,  e.g.  notes  of  several  customers,  each  security  must  be 
separately  valued.  The  creditor  will  not  be  allowed  to  lump  his  securities  in 
one  valuation.  If  any  such  security  should  be  paid  in  full,  any  dividend  re- 
ceived in  respect  thereof  would  have  to  be  refunded;  Re  Morris,  James  v. 
London  &  County  Banking  Co.  (1898)  2  Ch.  413,  (1899)  1  Ch.  485;  Young  v. 
Spiers  (1882)  16  O.R.  672. 

A  creditor  must  place  a  value  on  any  security  he  holds  on  the  estate  of  the 
debtor,  such  as  a  chattel  mortgage  or  mortgage  of  real  estate  owned  by  the 
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debtor.  The  principle  is  that  a  man  is  not  allowed  to  prove  against  an  estate 
and  retain  a  security  which,  if  given  up,  would  go  to  augment  the  estate 
against  which  he  proves  ;  Exparte  West  Riding  Banking  Co.,  Re  Turner  (1881) 
19  Ch.  D.  105,  112. 

A  security  must  also  be  valued  if  it  covers  the  estate  of  a  third  party,  for 
whom  the  debtor  is  only  secondarily  liable — -for  instance,  the  debtor  may  hold 
a  mortgage  on  the  farm  of  John  Doe,  and  may  assign  it  over  to  a  creditor,  who 
accepts  it  as  payment,  on  any  deficiency  being  guaranteed  by  the  debtor. 
Although  the  creditor  is  entitled  to  receive  the  full  amount  of  the  mortgage 
from  John  Doe,  the  debtor  is  liable  to  make  up  whatever  amount  cannot  be 
recovered  from  Doe.  The  party  primarily  liable  to  pay  that  mortgage  is  the 
mortgagor,  John  Doe,  and  the  debtor  is  only  secondarily  liable.  In  all  cases 
in  which  another  person  is  liable  to  indemnify  the  debtor.,  his  liability,  mu stl^e 
vaTuejL "The  creditor  may  be  in  a  position  to  sue  either  or  both,  but  that  is 
not  tEe  test.  It  must  be  looked  at  as  between  the  parties  themselves.  Who 
is  the  principal  debtor?  If  the  insolvent  is  not  a  principal  debtor,  then  the 
liability  and  any  security  held  therefor  must  be  valued;  Glanville  v.  Strachan 
(1898)  29  O.R.  373,  but  see  Bell  v.  Ottawa  Trust  Co.  (1897)  28  O.R.  518. 
Negotiable  paper,  notes  and  bills  of  exchange,  endorsed  by  the  insolyent,_must 
be  valued  as  regards the  matters  or  acceptor/s'~liability  if  the  claim  ia  made 
Befdre~thepaperisdue ;  but  if  the  paper  is  overdue,  tEe  creditor  is  not;  called 
PIT  to  vaiue  it.  IF~the  clainrts^  "fftetl  belore  the  paper  is  due,  and  the  paper  "is 
not  met  at  Maturity,  the  claim  may  be  amended  by  striking  out  the  valuation, 
s.  20  (6).  Securities  held  upon  a  joint  estate  when  there  is  an  individual 
liability  of  one  of  the  joint  debtors  need  not  be  valued  in  proving  against  the 
separate  estate,  and  securities  held  upon  the  separate  estate  of  a  partner  need  not 
be  valued  in  proving  against  the  joint  estate;  Re  Jones  (1878)  2  A.R.  626;  In 
re  Chaffey  (1870)  30  U.C.R.  64;  Re  Baker  (1871)  3  Chy.  Chamb.  R.  499;  Ex 
parte  West  Riding  Banking  Co.,  Re  Turner  (1881)  19  Ch.  D.  105. 

Where  a  third  party  has  guaranteed  a  debt  of  the  insolvents,  his  liability 
need  not  be  valued,  as  the  insolvent  is  primarily  liable  ;  Martin  v.  McMullen 
(1890)  19  O.R.  230  ;  20 O.R.  257  ;  18  A.R.  559. 

If  both  guarantor  and  debtor  have  assigned,  and  the  creditor/*  seeks  to  rank 
on  the  estate  of  the  guarantor,  he  must  value  the  debtor's  liability,  as  he  is 
entitled  to  his  dividend  from  the  debtor's  estate,  and  to  that  extent  is  secured ; 
Wyld  v.  Clarkson  (1886)  12  O.R.  589. 

If  the  claimant  will  not  value  his  security,  an  application  may  be  made  to  a 
Judge  for  an  order  compelling  him  to  value,  or  to  be  barred  from  participating! 
to  the  face  value  of  his  security. 

A  creditor  does  not  omit  to  value  his  security  by  stating  that  it  is  worth- 
less ;  Re  Piers,  Ex  parte  Piers  (1898)  1  Q.B.  627. 

Costs  reasonably  incurred  in  respect  of  a  security  may  be  deducted  in  esti  - 
mating  the  value  of  the  security  ;  Ex  parte  Carr,  Re  Hofmann  (1879)  11  Ch.D. 
62. 

Preference  claims.     The  following  claims  are  preferential  : — 

(1)  Rent  due  to  the  landlord  of  the  premises  where  goods  of  the  estate  may 
be  distrained  to  the  extent  of  the  realizable  value  of  the  goods,  see  infra. 

(2)  The  assignee's  expenses  including  moneys  disbursed  in  discharging  liens 
or  in  legal  proceedings  and  the  assignee's  remuneration,  see  infra. 

(3)  Wages  due  to  persons  in  the  employment  of  the  debtor,  R.  S.  0.  1897, 
c.  156,  infra. 

If  the  assets  should  be  insufficient  to  discharge  all  these  in  full,  the  rent 
would  appear  to  take  priority,  but  the  assignee's  indemnity  and  remuneration 
would  take  priority  over  the  claims  for  wages,  except  for  costs  of  litigation  or 
other  unusual  expenses  not  assented  to.  R.S.O.  c.  156,  s.  9. 

The  assignee  must,  of  course,  take  the  property  subject  to  any  incumbrances 
or  liens  thereon  and  can  acquire  no  priority  over  the  same. 

Moneys  due  to  a  creditor  in  respect  of  securities  taken  over  by  the  creditor 
thereon,  must  be  paid  outof  the  estate  so  soon  as  the  security  is  realized.  For 
such  money  to  the  extent  of  the  amount  realized  on  the  security  less,  perhaps, 
costs  of  realization,  it  is  submitted  the  creditor  would  have  priority  over  other 
claims,  but  if  the  security  did  not  realize  sufficient  to  pay  the  amount  at  which 
it  was  taken  over,  it  would  seem  probable  that  he  would  have  priority  only 
over  the  general  creditors  for  the  deficiency. 
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The  Crown  has  no  priority  ;  Clarkson  v.  Atty.-Gen.  for  Canada  (1889)  16  A. 
R.  202. 

Following  trust  funds.  If  funds  of  which  the  debtor  was  a  trustee  or  agent 
can  be  traced  into  specific  property,  or  into  a  specific  fund,  or  are  earmarked 
in  the  debtor's  hands,  the  assignee  will  take  the  property  or  money  subject  to 
the  trust  ;  Long  v.  Carter  (1896)  23  A.R.  121  ;  26  S.  C.  R.  430,  and  the  c&ttui 
que  trust  could  replevy  the  property  if  it  consis  ted  of  goods,  ib.  But  if  the 
trust  funds  cannot  be  so  traced  the  cestui  que  trust  can  rank  only  as  an  ordin- 
ary creditor  ;  Culhane  v.  Stuart  (1882)  6  O.R.  97.  See  48  Central  L.  J.  350. 

Rent.  Section  34  of  R.S.O.  chapter  170,  restricts  the  preferential  claim  of 
the  landlord  of  an  insolvent  debtor  to  the  arrears  for  one  year  previous  to,  and 
for  three  months  following  the  execution  of  the  assignment,  and  for  so  long 
after  that  period  as  the  assignee  retains  possession.  The  landlord's  right  to  a 
preference  depends  on  whether  there  is  anything  distrainable  upon  the  premises. 
If  there  is  nothing  distrainable,  the  landlord  has  no  preference  whatever,  for 
he  has  given  up  no  advantage  over  other  creditors  by  consenting  to  the  assign- 
ment ;  Magann  v.  Ferguson  (1898)  29  O.R.  235.  But  actual  distress  is  not 
necessary  to  preserve  the  landlord's  right.  He  is  entitled  to  be  paid  in  full  if 
there  were  sufficient  goods  of  a  distrainable  nature  upon  the  premises  at  the 
date  of  the  assignment  ;  Lazier  v.  Henderson  (1898)  29  O.R.'  673. 

TJip.f,hrf^  Tponthajftnt.  whinh  may  bp.  allowed  as  a  preference  aft^r  the  date  of 
t]lf>  nqcpg^™^*  rnpgna  "  rt^nt  bp-nominff  due  within  three  months  next  following 
thf!  rlnt.p  nf  fhp|  n.asignmf^f,."  so  where  the  assignment^was  made  thirteen  days 
after  a  quarter's  rent  in  advance  had  become  due,  and  within  three  months 
thereafter  another  quarter's  rent  in  advance  became  due,  the  preference  was 
held  to  extend  to  the  whole  of  the  latter  quarter's  rent  ;  Lazier  v.  Henderson 
(1898)  29  O.R.  673  ;  Tew  v.  Toronto  Savings  &  Loan  Co.  (1898)  30  O.R.  76. 

"Rnt  710  proviso  in  &  lease  can  be  recognized  tp  accelerate  future  payments  of. 

rent  bevond   t,|]P.  ppri^rl   nf    HIT-PR     jnpntha    from    tllP     ^a.t.P     nf 


Langley  v.   Meif  (1898)  25  A.R.  372  ;  see  also  Linton  v.  Imperial  Hotel  Coy. 
(1889)  16  A.R.  337  ;  Re  Hoskins  (1877)  1  A.R.  379. 

The  limitation  of  the  landlord's  lien  does  not  release  anyone,  but  only  the 
estate.  The  tenant  is  still  liable  for  any  other  arrears,  so  also  is  a  surety  for 
the  tenant,  also  the  goods  as  against  a  chattel  mortgagee  in  possession  before 
the  date  of  the  assignment  ;  Young  v.  Smith  (1878)  29  C.P.  109  ;  Tuck  v. 
Fryson  (1829)  6  Bing.  321;  Brocklehurst  v.  Law  (1857)  7  E.  &  B.  176;  Railton 
v.  Wood  (1890)  15  App.  Cas.  363,  and  if  there  is  no  surrender  or  assignment 
of  the  lease,  and  it  has  become  vested  in  the  assignee,  he  may  continue  per- 
sonally liable  therefor;  White  v.  Hunt  (1871)  L.  R.  6  Ex.  32. 

Forfeiture  of  the  term  by  reason  of  the  assignment  cannot  be  claimed,  not- 
withstanding any  power  of  forfeiture  given  by  the  lease  itself,  if  the  assignee 
within  one  month  elects  to  retain  the  premises  for  the  whole  of  the  remainder 
of  the  term,  R.  S.  0.  170  s.  34  (2);  Munro  v.  Waller  (1896)  28  O.R.  29; 
Mitchell  v.  Macauley  (1893)  20  A.R.  272. 

Suing  in  Name  of  Assignee.  The  assignee  is  the  representative  of  the  body 
of  creditors;  Clarkson  v.  McMaster  (1895)  S.C.R.  96.  He  is  given  exclusive 
right  to  attack  transactions  made  by  the  insolvent  in  fraud  of  creditors  ; 
Hargrave  v.  Elliot  (1896)  28  0.  R.  152,  and  to  rescind  agreements 
and  other  instruments  entered  into  by  his  assignor  with  that  intent.  No 
creditor  can  bring  any  such  action  except  in  the  assignee's  name.  A  Judge 
may  grant  leave  to  sue  in  the  name  of  the  assignee  on  it  appearing  that  the 
assignee,  under  the  authority  of  the  creditors  or  the  Inspectors  of  the  estate, 
refuses  or  neglects  to  take  the  required  proceedings.  Such  an  action  when 
brought  is  at  the  risk  of,  and  for  the  benefit  of  only  such  creditors  who  join  in 
the  application  or  action.  The  order  should  as  a  rule  be  made  by  the  Judge 
of  the  County  Court;  Re  Evans  and  Clarke  (1897)  Meredith  C.  J.  (unre- 
ported),  but  it  is  often  made  by  a  Judge  of  the  High  Court. 

If  proceedings  were  commenced  before  the  assignment,  and  the  assignee 
refuses  to  continue  them,  a  similar  application!  may  be  made  ;  Gage  v.  Douglas 
(1891)  14  P.R.  126.  If  not  made  any  benefit  derived  from  the  proceedings  will 
go  to  the  estate  after  payment  of  costs;  Parks  v.  St.  George  (1822)  2  O.R.  342. 
Care  must  be  taken  to  see  that  the  order  provides  for  all  the  relief  which  is  to 
be  sought  in  the  action  ;  Campbell  v.  Hally  (1895)  22  A.R.  217.  The  order 
may  provide  "that  the  applicants  may,  and  they  are  hereby  authorized,  to 
take  .and  continue  proceedings  (heretofore  commenced)  for  the  purpose  of 
attacking  certain  instruments  (assignments  and  chattel  mortgages),  the  securi- 
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ties  held  by  one ,  and  to  ask  to  have  same  declared 

void  (insert  such  other  relief  as  it  may  be  intended  to  seek),  such  proceedings 
to  be  at  their  own  expense  and  risk,  upon  giving  indemnity  to  the  assignee  to 
his  satisfaction  against  the  costs  of  such  proceedings. "  And  should  further  pro- 
vide that  "  all  benefit  derived  from  such  proceedings,  shall  belong  exclusively  to 
the  applicants  and  such  other  creditors  as  may  within  four  days  of  notice  of 
the  order  agree  and  signify  their  agreement  in  writing  to  contribute  to  the 
expense  and  risk  of  such  litigation;"  Barber  v.  Crathern  (1897)  28  O.R.  615. 

Creditors  may,  with  the  assignee's  consent,  bring  action  without  such  an 
order,  but  the  proceeds  recovered  belong  to  the  general  estate,  and  not  exclu- 
sively to  the  creditors  joining  in  the  action  ;  Doull  v.  Kopman  (1895)  22  A.R. 
447.  A  creditor  suing  in  the  name  of  the  assignee  will  be  bound  by  a  compro- 
mise made  by  the  assignee  before  the  order  giving  leave  to  sue  was  made  ; 
Campbell  v.  Hally  (1895)  22  A.R.  217;  Keys  v.  Kirkpatrick  (1890)  19  O.R. 
572,  but  not  by  a  final  order  of  foreclosure,  made  in  an  action  to  enforce 
the  impeached  security  although  the  assignee  was  a  defendant.  Glass  v.  Grant 
(1888)  16  O.R.  233,  nor  by  a  dismissal  of  an  action  impeaching  the  same  secu- 
rity brought  by  other  creditors  before  the  assignment ;  Smith  v.  Doyle  (1879) 
4  A.R.  471. 

A  creditor  who  obtains  an  order  to  sue  in  the  assignee's  name  cannot  recover 
by  virtue  of  the  proceedings  more  than  the  amount  of  his  claim  at  the  time  of 
obtaining  the  order,  and  subsequent  interest  and  full  costs ;  McTavish  v.  Rog- 
ers (1896)  23  A.R.  17,  adopted  as  law  on  the  revision  of  the  Statutes. 

The  creditor  who  is  attacked  may  join  in  the  indemnity  to  the  assignee  and 
may  then  in  case  of  his  failure  to  sustain  his  security  share  in  the  fruits  of  the 
attack  upon  himself;  Barber  v.  Crathern  (1897)  28  O.R.  615. 

Although  the  assignee's  exclusive  right  of  suing  extends  only  to  the  rescis- 
sion of  agreements,  etc.,  in  fraud  of  creditors,  or  in  violation  of  the  Assign- 
ments Act,  he,  as  well  as  other  creditors,  may  still  take  advantage  of  irregu- 
larities or  defects  in  the  making  or  renewal  of  a  Chattel  Mortgage ;  Kerry  v. 
James  (1894)  21  A.R.  338,  see  R.S.O.  c.  148  pp.  345,  350. 

An  assignee  under  the  Act,  except  where  expressly  given  them  by  Statute, 
takes  no  higher  rights  under  the  assignment  than  his  assignor  had.  McCall 
v.  McDonald  (1886)  13  S.C.R.  256.  He  cannot  obtain  priority  over  a  previous 
transferee  of  book  debts  by  notifying  the  debtors  earlier  than  the  previous 
transferee  ;  Thibaudeau  v.  Paul  (1895)  26  O.R.  385,  nor  can  he  set  up  a  plea 
that  a  bank  was  acting  ultra  vires  in  loaning  money  to  the  insolvent  on 
securities  not  mentioned  in  or  allowable  by  the  Act  relating  to  Savings  Banks, 
R.S.C.  cap.  122,  see.  20;  Rolland  v.  Caisse  d'Economie  de  Quebec  (1895)  24 
S.C.R.  405  ;  or  under  the  Bank  Act,  Conn  v.  Smith  (1897)  28  O.R.  629. 

An  assignee  cannot  refuse  to  carry  out  an  agreement  made  previously  by  the 
debtor,  to  give  to  an  endorser  a  chattel  mortgage,  securing  him  against  liabil- 
ity, unless  the  same  is  invalid  as  against  him;  Kerry  v.  James  (1894)  21 
A.R.  338. 

Such  an  agreement  must  now  be  in  writing,  and  filed  with  the  County  Court 
Clerk  as  provided  by  The  Chattel  Mortgage  Act,  R.S.O.  c.  148,  s.  11 ;  Hope  v. 
May  (1897)24  A.R.  16. 

Renewal  of  Chattel  Mortgages.  The  assignee  may  renew  a  chattel  mortgage 
given  to  the  debtor  without  the  execution  and  registration  of  a  specific  assign- 
ment of  that  mortgage.  The  renewal  statement  and  affidavit  alleging  title 
through  the  assignment  for  the  benefit  of  creditors  is  sufficient ;  Fleming  v. 
Ryan  (1894)  21  A.R.  39.  This  decision  was  adopted  by  a  clause  inserted  in 
the  Chattel  Mortgage  Act  in  1894,  now  R.S.O.  c.  148,  s.  22. 

Assignee  must  not  profit  from  Ms  trust.  The  assignee  ought  not  to  purchase 
the  goods  of  the  insolvent,  and  if  he  does  so,  the  transaction  is  scrutinized 
closely,  and  even  where  he  purchased  at  the  request  of  inspectors,  and  after 
futile  efforts  to  sell  by  public  auction  and  by  private  tender,  and  after  notice 
of  the  intended  sale  to  him  had  been  sent  to  each  creditor  calling  for  objec- 
tions, if  any,  the  sale  was  set  aside  on  evidence  that  at  the  time  of  completing 
the  purchase  the  assignee  knew  of  a  possible  purchaser,  to  whom  he  after- 
wards sold  at  a  large  profit,  and  that  he  had  not  disclosed  this  information  to 
the  inspector ;  Morrison- v.  Watts  (1892)  19  A.  R.  622. 

An  assignee  who  is  a  solicitor  cannot  charge  profit  costs  for  professional  ser- 
vices ;  Re  Kelly  (1897)  17  C.  L.  T.  65  ;  Re  Dickinson  (1892)  2  B.  C.  R.  262,-and 
if  he  should  recover  any  from  an  adverse  litigant,  they  would  belong  to  the 
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estate  Re  Corsellis,  Lawton  v.  Elwes  (1887)  34  Ch.  D.  675,  but  would  no  doubt 
be  considered  in  fixing  his  remuneration. 

Examination  of  Assignor.  The  creditors  may  resolve  at  a  general  meeting, 
or  the  inspectors  may  request  in  writing,  that  the  Assignee  should  cause  the 
Assignor,  or  any  clerk  of  his  to,  be  examined.  The  examination  may  be  a  very 
comprehensive  one,  relating  back  even  to  the  date  of  the  earliest  claim  existing 
at  the  date  of  the  assignment,  and  be  a  searching  enquiry  as  to  the  means 
the  debtor  then  had,  or  since  acquired,  arid  how  he  had  disposed  of  them. 
The  examination  is  of  the  same  nature  as  the  ordinary  examination  of  a  judg- 
ment debtor.  The  clerk  of  a  firm  lately  dissolved,  but  not  continued  in  the 
employ  of  the  member  continuing  the  business  is  examinable  ;  Re  Guinane 
(1898)  18  C.  L.  T.  341,  18  P.  R.  208. 

A  person  attending  in  answer  to  the  appointment,  but  refusing  to  be  sworn, 
may  be  ordered  to  attend  and  submit  to  examination,  at  his  own  expense  ;  and 
on  further  default,  process  of  contempt  may  issue  ;  Uhrig  v.  Uhrig  (1892)  15 
P.  R.  53. 

A  notice  of  motion  to  commit  for  contempt  of  Court,  or  for  unsatisfactory 
answers  must  be  served  personally  on  the  person  whose  liberty  is  at  stake  ; 
Mann  v.  Perry  (1881)  50  L.  J.  Chy.  251  ;  Re  Harnden,  Harnden  v.  Harnden 
(1885)  11  P.  R.  35.  Motions  to  Commit  must  be  made  before  a  Judge  in 
Chambers;  Wardv.  Ward  (1882)  18  C.  L.  J.  166;  Royal  Canadian  Bank  v. 
Lockman  (1877)  7  P.  R.  102. 

If  the  examination  is  before  a  Judge  having  power  to  entertain  an  applica- 
tion to  commit,  such  an  application  may  be  made  at  once  without  further 
notice  ;  Baird  v.  Story  (1864)  23  U.  C.  R.  624  ;  Ponton  v.  Bullen  (1864)  2  E. 
&  A.  379. 

Satisfactory  Answers.  A  notice  of  Motion  for  Committal  for  unsatisfactory 
answers  should  particularize  the  answers  complained  of  ;  Foster  v.  Van  Vormer 
(1888)  12  P.  R.  597.  The  broad  test  to  be  applied  in  guaging  the  character  of 
the  answers  in  order  to  determine  whether  they  are  satisfactory  is,  having 
regard  to  the  circumstances  of  each  particular  case,  are  the  answers  sufficient 
to  satisfy  the  mind  of  a  reasonable  person  that  a  full  and  true  disclosure  has 
been  made  ;  Graham  v.  Devlin  (1889)  13  P.  R.  245.  Answers  are  not  unsatis- 
factory because  they  do  not  account  for  the  assets  in  a  proper  manner  ;  Hobbs 
v.  Scott  (1864)  23U.C.  R.  619;  Crooks  v.  Stroud  (1883)  10  P.  R.  131.  The 
debtor  must  have  contumaciously  refused  to  answer,  or  so  equivocated  as  to 
render  his  answer  no  answer  at  all ;  Lemon  v.  Lemon  (1874)  6  P.  R.  184. 

It  is  the  debtor's  duty  to  give  such  explanation  of  his  affairs  as  will  place  his 
dealings  in  an  intelligible  shape,  and  not  leave  his  creditors  to  find  out  as  best 
they  may;  Foster  v.  Van.Wormer  (1888)  12  P.  R.  597;  Peoples  Loan  and 
Deposit  Co.  v.  Dale  (1899)  19  C.  L.  T.  82.  A  married  women  is  not  exempt 
from  committal  ;  Metropolitan  Loan  and  S.  Co.  v.  Mara  (1880)  8  P.  R.  355. 

An  application  for  committal  on  the  ground  of  concealing  or  making  away 
with  assets  is  in  the  nature  of  a  trial  for  a  criminal  offence,  and  must  be  con- 
ducted as  strictly,  and  the  debtor  is  entitled  to  the  benefit  of  any  doubt ;  Hobbs 
v.  Scott  (1864)  23  U.  C.  R.  619  ;  Lemon  v.  Lemon  (1874)  6  P.  R.  184. 

Contestation  of  Claims.  There  are  three  methods  provided  by  the  Act  for 
contesting  claims  of  creditors  ; 

(1)  By  service  of  notice  of  contestation  by  the  assignee,  s.  22. 

(2)  By  a  creditor  objecting  to  a  dividend  sheet,  s.  29. 

(3)  By  the   assignee  taking   proceedings  under  The   Creditors   Relief  Act, 
s.  30. 

It  may  be  that  in  a  proper  case,  the  estate  might  be  administered  by  the 
Court  in  an  action  to  enforce  the  trusts,  and  in  such  case  the  claim  of  any 
creditor  might  be  attacked. 

Where  the  assignee  serves  a  notice  of  contestation,  the  claim  of  the  creditor 
against  the  estate  is  barred,  unless  an  action  is  commenced  within  thirty  days, 
or  such  further  time  as  may  be  granted  under  s.  22.  An  extension  should,  it 
seems,  be  obtained  within  the  thirty  days  ;  Kennedy  v.  Purcell  (1888)  14 
S.C.R.  453;  28  C.L.J.  99.  An  assignee  would  be  bound  by  a  judgment  re- 
covered against  the  debtor  before  the  assignment,  unless  it  was  fraudulent ; 
Re  Hague,  Traders'  Bank  v.  Murray  (1887)  13  O.R.  727,  but  a  judgment  after 
the  assignment  is  no  evidence  against  the  assignee;  Stewart  v.  Gage  (1887) 
13  O.R.  458.  On  a  contestation,  the  judgment,  if  in  favor  of  the  creditor, 
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merely  declares  his  right  to  rank  ;  Grant  v.  West  (1896)  23  A.R.  533. 
Where  the  claim  is  under  $400,  the  action  should  be  in  the  County  Court ; 
R.S.O.  c.  55,  s.  23  (14),  p.  224.  Where  a  claim  appearing  on  the  dividend 
sheet  is  objected  to,  the  proper  course  would  appear  to  be  for  the  assignee  to 
take  the  proceedings  under  the  Creditors  Relief  Act.  A  decision  of  the 
County  Court  Judge  on  a  contestation  under  s.  30  is  not  appealable  ;  Re 
Simpson  and  Clafferty  (1899)  19  C.L.T.  140. 

Set-off.  All  rights  of  set-off  existing  against  a  debtor  at  the  time  of  the 
assignment  are  preserved  so  far  as  the  claim  is  not  affected  by  provisions  of 
statutes  against  frauds  or  fraudulent  preferences  ;  Moody  v.  Canadian  Bank 
of  Commerce  (1891)  14  P.R.  258.  And  moneys  realized  by  a  mortgagee  after 
the  assignment  may  be  applied  upon  and  set-off  against  an  unsecured  debt  due 
him  by  the  assignor  ;  Stephens  v.  Boisseau  (1896)  23  A.R.  230  ;  26  S.C.R.  437. 
So  may  claims  purchased  before  the  assignment  for  the  express  purpose  of 
setting  them  off  against  a  debt  due  to  the  assignor  ;  Thibaudeau  v.  Garland 
(1896)  27  O.R.  391,  and  also  claims  for  unliquidated  damages  arising  out  of  the 
same  contract  as  the  debt ;  Newfoundland  (Government  of)  v.  Newfoundland 
Ry.  Co.  (1888)  13  App.  Cas.  199  ;  Mason  v.  Macdonald  (1880)  45  U.C.R.  113  ; 
and  a  debt  due  by  a  mortgagee  to  a  mortgagor  may  be  set-off  against  the 
mortgage  debt ;  Court  v.  Holland  (1881)  29  Gr.  19  ;  but  money  payable  to  an 
assignee  qua  assignee,  and  not  merely  in  right  of  the  debtor  cannot  be  reduced 
by  setting  off  a  claim  against  the  assignor  e.  g.  a  debt  due  by  the  assignor  can- 
not be  set-off  against  purchase  money  due  to  the  assignee,  nor  against  costs 
payable  to  the  assignee  bv  an  adverse  litigant  creditor  ;  Re  Rogers  and  Fare- 
well (1890)  14  P.R.  38. 

Advertisement  for  Creditors.  S.  38  of  R.S.O.  c.  129,  provides  the  machinery 
for  the  protection  of  an  assignee  against  claims  of  which  he  had  no  notice. 
See  notes  to  that  section  ,p.  395.  , 

Time  for  Administration.  In  anaology  to  the  rules  applicable  to  executors, 
an  assignee  has  a  year  from  the  time  of  the  assignment  to  wind  up  the  estate  ; 
Ontario  Bank  v.  Lament  (1882)  6  O.R.  147.  A  creditor  should  not,  however, 
without  due  enquiry  commence  administration  proceedings,  although  the  year 
may  have  expired.  The  assets  may  be  unsaleable,  or  the  assignee  may  have 
other  good  reasons  for  the  failure  to  wind  up  the  estate.  Costs  of  unnecessary 
administration  proceedings  may  be  imposed  on  the  plaintiff.  Rosebatch  v. 
Parry  (1879)  27  Gr.  193. 

Accounts.  The  assignee  should  have  his  accounts  ready  at  all  times  and 
should  afford  all  reasonable  facilities  .for  their  inspection  and  give  all  informa- 
tion reasonably  required  at  any  time.  But  he  is  not  bound  to  render  any  copy 
of  his  accounts  to  any  creditor  unless  such  creditor  pays  or  tenders  him 
reasonable  compensation  for  making  the  same;  Sandford  v.  Porter  (1889)  16 
A.R.  565. 

Indemnity  and  Remuneration  of  Assignee.  The  assignee  is  entitled  to  be 
reimbursed  out  of  the  estate,  all  sums  properly  expended  by  him,  see  R.S.O. 
c.  129,  s.  3  and  notes  thereon,  p.  389.  Costs  of  contesting  a  creditor's  claim 
under  the  authority  of  the  inspectors  will  be  allowed ;  Smith  v.  Beal  (1894) 
25  O.R.  368.  The  assignee  is  personally  liable  for  costs  of  proceedings  to 
which  he  is  a  party;  MacDonald  v.  Balfour  (1893)  20  A.R.  404;  Smith  v. 
Williamson  (1889)  13  P.R.  126,  and  will  only  be  allowed  to  reimburse  himself 
when  the  proceedings  were  proper.  Where  an  action  was  brought  to  set  aside 
a  chattel  mortgage  without  the  authority  of  the  creditors  or  inspector,  and 
was  unsuccessful  the  costs  were  not  allowed  the  assignee  ;  Hyman  v.  Howell 
(1887)  13  O.R.  400.  The  charges  of  the  assignee's  solicitor  for  professional 
services  will  be  allowed,  but  they  may  be  taxed  at  the  instance  of  a  creditor  ; 
Sandford  v.  Porter  (1889)  16  A.R.  565.  Costs  or  expenses  incurred  before  the 
assignment  are  not  allowable  ;  Ex  parte  Lovegrove  (1834)  3  Dea.  &  Ch.  763, 
see  also  notes  to  R.S.O.  c.  129. 

There  is  no  hard  and  fast  rule  as  to  the  amount  of  remuneration  to  be  al- 
lowed, see  notes  to  R.S.O.  c.  129,  p.  397.  The  assignee  may  call  a  meeting  of 
the  creditors  to  fix  his  remuneration.  The  purpose  of  the  meeting  must  be 
expressed  in  the  notice,  and  the  meeting  must  be  called  in  the  manner  pre- 
scribed by  s.  17.  If  no  such  meeting  is  called,  or  if  the  remuneration  is  not 
fixed  thereat,  the  Inspectors  may  fix  the  remuneration.  An  appeal  to  the 
County  Judge  of  the  County  where  the  assignment  is  registered  against  the 
amount  of  the  remuneration  may  be  made  by  the  assignee  or  any  of  the 
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creditors.  If  no  allowance  is  fixed  by  either  the  creditors  or  inspectors  the 
assignee  may  deduct  5  per  cent,  of  the  gross  receipts  subject  to  revision  by  the 
Judge  at  the  instance  of  any  creditor,  or  at  the  instance  of  the  assignee  if  the 
question  has  been  properly  brought  before  a  meeting  of  the  creditors,  s.  32. 

The  creditors  are  not  personally  responsible  for  the  remuneration  or  dis- 
bursements of  the  assignee,  although  by  resolution  they  may  have  instructed 
proceedings  which  were  unsuccessful  and  which  caused  a  deficiency  in  the 
estate  ;  Johnston  v.  Dulmage  (1899)  30  O.R.  233. 

Where  all  the  work  is  done  by  the  assignee's  partner  resident  out  of  Ontario 
he  will  not  be  allowed  for  his  services  or  other  expenses  ;  Tennant  v.  Macewan 
(1897)24  A.  R.  132. 

Inspectors  and  their  Obligations.  Inspectors  should  be  appointed  at  the 
first  meeting  of  the  creditors,  and  the  notice  for  that  meeting  should  state  the 
appointment  as  one  of  the  purposes  of  the  meeting.  Inspectors  will  not  be 
allowed  to  purchase  the  estate  without  the  consent  of  the  creditors  properly 
given  at  a  properly  called  meeting;  Morrison  v.  Watts  (1892)  19  A. R.  622; 
Thompson  v.  Clarkson  (1891)  21  O.R.  421,  and  all  the  facts  must  be  communi- 
cated. The  inspectors  must  make  no  profit  out  of  their  office  ;  Segsworth  v. 
Anderson  (1893)  23  O.R.  573,  21  A.R.  241,  24  S.C.R.  699,  but  one  may  act  as 
solicitor  and  receive  the  proper  remuneration;  Strachan  v.  Ruttan  (1892)15 
P.R.  109.  Inspectors  can  be  paid  nothing  for  loss  of  time,  except  under  a 
resolution  at  a  meeting  called  for  the  purpose,  s.  33.  The  resolution  must  not 
allow  more  than  $4  a  day.  Whether  this  means  $4  for  each  day  upon  which 
one  or  more  meetings  of  inspectors  is  held,  or  $4  for  each  day  upon  which  an 
inspector  does  anything  for  the  estate  pursuant  to  his  duties  or  instructions,  or 
$4  for  an  expenditure  in  the  affairs  of  the  estate  of  the  number  of  hours  time 
which  would  be  a  day's  work,  or  any  of  these  three  is  a  question  yet  unsolved 
by  judicial  decision. 


CHAPTER  150. 


An  Act  respecting  Contracts  in  relation  to   Goods 
entrusted  to  Agents. 


INTERPRETATION,  s.  1. 

AGENT  ENTRUSTED  WITH  GOODS  TO  BE 

DEEMED    OWNER    FOR    CERTAIN 

PURPOSES,  S.  2. 
AGENT  IN  POSSESSION  TO  BE  DEEMED 

ENTRUSTED,  S.  3. 
AGENT  IN  POSSESSION  OF  DOCUMENT 

OF   TITLE    DEEMED    ENTRUSTED 

WITH  THE  GOODS  REPRESENTED 

BY  IT,  SS.   3,  4 . 

CONTRACTS  FOR  PURCHASE,  WHEN 
VALID,  s.  5. 

CONTRACTS  FOR  LIEN,  ETC.,  WHEN 
VALID,  s.  6. 

PLEDGE  OF  DOCUMENT  OF  TITLE  TO  BE 
DEEMED  PLEDGE  OF  GOODS  REPRE- 
SENTED BY  IT,  S.  7. 

ANTECEDENT   DEBT   DUE   BY    AGENT 


NOT  TO  AUTHORIZE  LIEN,  S.  8. 
CONTRACTS  WITH  AGENTS  MUST  BE 

BONA  FIDE,  S.  9. 
BONA  FIDE  TRANSACTIONS  TO  BIND 

OWNERS,  S.   10. 

BONA  FIDE  LOAN  OR  ADVANCE  WHEN 
DEEMED  MADE  ON  SECURITY  OF 
GOODS,  S.  11. 

CONTRACT  WITH  SUB-AGENTS  WHEN 
DEEMED  MADE  WITH  AGENTS,  S.12. 

PAYMENTS  WHEN  DEEMED  ADVANCES, 
s.  13. 

ClVIL  LIABILITY  OF  AGENT,  S.  14. 

CONVICTION  FOR  THEFT,  s.  15. 
OWNER  MAY  REDEEM  GOODS  PLEDGED 

BY  AGENT,  S.  16. 
REMEDY  OF  OWNER  AGAINST  ESTATE 

OF  INSOLVENT  AGENT,  S.  17. 


HER  MAJESTY,  by  and  with  the  advice  and  consent  of  the 
Legislative  Assembly  of  the  Province  of  Ontario,  enacts 
as  follows : — 

1.  Where  the  following  words  occur  in  this  Act  they  shall  Interpre- 
be  construed  in  the  manner  hereinafter  mentioned,  unless  a  tatlon- 
contrary  intention  appears  : — 

1.  "  Goods  "  shall  include  all  personal  property  of  whatever  "Goods-" 
nature  or  kind  soever ; 

2.  "  Shipped  "  shall  mean  the  carriage  of  goods,  whether  by  "Shipped." 
land  or  by  water  ; 

3.  "Document  of  title"  shall  include  every  bill  of  lading,  "Document 
warehouse-keeper's  or  wharfinger's  receipt  or  order  for  delivery  ° 

of  goods,  every  bill  of  inspection  of  pot  or  pearl  ashes  and  every 
other  document  used  in  the  ordinary  course  of  business,  a^ 
pj^oof  of  the  possession  or  control  of  goods,  or  authorizing  or 
purporting  to  authorize  either  by  endorsement  or  by  delivery, 
the  possessor  of  such  document  to  transfer  or  receive  goods 
thereby  represented.  R.  S.  0.  1887,  c.  128,  s.  1. 
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When  and  to 
what  extent 
agent  to  be 
deemed 
owner. 


2.  Any  agent  entrusted  with  the  possession  of  goods  or  of 
the  documents  of  title  thereto,  shall   be  deemed   the  owner 
thereof  for  the  following  purposes,  that  is  to  say  : 

1.  To  make  a  sale  or  contract,  as  in  section  5  mentioned ; 

/  2.  To   entitle  the   consignee    of  goods    consigned  by   such 

agent  to  a  lien  thereon  for  any  money  or  negotiable  security 
advanced  or  given  by  him  to  or  for  the  use  of  such  agent,  or 
received  by  the  agent  for  the  use  of  the  consignee,  in  like 
manner  as  if  such  agent  were  the  true  owner  of  the  goods ; 

3.  To  give  validity  to  any  contract  or  agreement  by  way  of 
pledge,  lien  or  security   bona  fide  made  with  such  agent,  as 
well  for  an  original  loan,  advance  or  payment  made  upon  the 
security  of  the  goods  or  documents,  as  for  any  further  or  con- 
tinuing advance  in  respect  thereof ;  and 

4.  To  make  such  contract  binding  upon  the  owner  of  the 
goods   and  on  all   other  persons  interested  therein,  notwith- 
standing the  person  claiming  such  pledge  or  lien  had  notice 
that  he  was  contracting  only  with  an  agent.    R.  S.  0.  1887, 
c.  128,  s.  2. 


Agent  in  pos-       «&.  Every  agent  in  possession  of  goods  or  documents  of  title 
sessiontobe    as  aforesaid  shall,  for  the  purposes  of  this  Act,  be  taken  to 
have  been  entrusted  therewith  by  the  owner,  unless  the  con- 
trary is  shewn  in  evidence.     R.  S.  0. 1887,  c.  128,  s.  3. 


deemed  en- 
trusted. 


Agent  pos- 
sessed of  docu- 
ment of  title  to 
be  deemed  en- 
trusted with 
goods  repre- 
sented by  it. 


What  con- 
tracts for 
purchase  to 
be  valid. 


What  con- 
f°r 


4.  Any  agent  entrusted  as  aforesaid  and  possessed  of  any 
document   of   title,  /  whether  derived  immediately    from    the 
owner  of  the  goods  or  obtained  by  season  of  the  agenj^fhaving 
been  entrusted  with  the   possession*t)f  the   goods  or/of   any 
document  of  title  thereto,  shall  be  deemed  to  be  entrusted  with 
the  possession  of  the  goods  represented  by  such  document  of 
title.     R.  S.  0.  1887,  c.  128,s.4. 

5.  Any  person  may  contract  for  the  purchase  of  goods  with 
any  agent  entrusted  with  the  possession  thereof,  or  to  whom 
the  same  may  be  consigned,  and  may  receive  and  pay  for  the 
same  to  such  agent  ;  and  such  contract  and  payment  shall  be 
binding  upon  the  owner  of  the  goods  notwithstanding  the  pur- 
chaser has  notice  that  he  is  contracting  only  wifh   q/p   a^ent. 
The   consideration  necessary  for  the  validity  of  a   purchase 
under  this  section  may  be  either  a  payment  in  cash  or  the  de- 
livery or  transfer  of  other  goods,  or  in  part  cash  and  in  part 
the  delivery  or  transfer  of  other  goods.     R.  S.  O.  1887,  c.  128, 
s.  5  ;  57  V.  c.  39,  s.  1. 

6.  In  case  any  person  has  a  valid  lien  and  security  on  any 
g°°ds  or  document  of  title  or  negotiable  security  in  respect  of 
a  previous  advance  upon  a  contract  with  an  agent,  and  in  case 
he  delivers  up  the  same  to  such  agent  upon  a  contract  for  the 
pledge,  lien  or  security  of  other  goods  or  of  another  document 
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or  security  by  such  agent  delivered  to  him  in  exchange,  to  be 
held  upon  the  same  lien  as  the  goods,  document  or  security  so 
delivered  up  —  then  such  new  contract,  if  bona  fide,  shall  be 
deemed  a  valid  contract  made  in  consideration  of  a  present 
advance  of  money  within  this  Act,  but  the  lien  acquired  under 
such  new  contract  on  the  goods,  document  or  security  deposited 
in  exchange  shaTThot  exceecTthe_j£aIiifiIb^^ 
or  security  so  deliveredup  and  exchanged.  R.  S.  0.  1887, 

~ 


T.  All  contracts  pledging1  or   giving  a.  lip.n  npnp  flTiy  fiupji  Pledge  of 
document  of  title  shall  be  d^™pr|  «.  pl^Hgp  nf  anrl  ]j^n  upon  the  ?.?ju^e  ?*  of 
goods  to  which   it  relates.,  and    the   agent   shall  be  deemed  Adeemed  pledge 
the  ^possessor  of  the  goods   or  documents  of  title,  whether  thejof  goodsrepre- 
same  are  in  his  actual  custody  or  are  held  by  any  other  person!8' 
for  him  or  subject  to  his  control.    R.  S.  O.  1887,  c.  128,  s.  7.      { 


8.  No  antecftdent  dfthf  owing  from  any  agent  entrusted  as  Antecedent 
aforesaid,  shall  authorize  any  lien  or  pledge  in  respect  of  such  debt  n?t  to 
debt,  nor  shall  it  authorize  such  agent  to  deviate  from  any  ex-  pledge!26 
press  orders  or  authority  received  from  his  principal.     R.  S.  O. 

1887,  c.  128,  s.  8. 

9.  Such   contracts  only  shall  be  valid  as  are  herein  men-  Contracts 
tioned,  and  such  loans,  advances  and  exchanges  only  shall  be  jjjjjf*  be  bona 
valid  as  are  made  bona  fide  and  without  notice  that  the  agent 
making  the  same  has  no  authority  so   to  do,  or  that  he  is 

acting  mala  fide  against  the   owner  of  the  goods.      R.  S.  0. 
1887,  c.  128,  s.  9. 

10.  All  bona  fide  loans,  advances  and  exchanges  as  aforesaid  Bona 
though  made  with  notice  of  the  agent  not  being  the  owner, 

but  without  notice  of  his  acting  without  authority,  shall  bind  bind  owners. 
the   owner   and   all   other   persons   interested   in    the   goods, 
document  or  security,   as  the  case  may  be.      R.  S.  0.  1887, 

c.  128,  s.  10. 

\ 

1  1  .  Where  any  loan  or  advance   is  bona  fide  made  to  an  Bona  fide  loans 
agent  entrusted  with  and  in  possession  of  goods  or  documents  when^eemed 
of  title  as  aforesaid  on  the  faith  of  any  contract  in  writing  to  authorized. 
consign,  deposit,  transfer  or  deliver  such  goods  or  documents 
of  title,  and  the  same  are  actually  received  by  the   person 
making  the  loan  or  advance,  either  at  the  time  of  the  con- 
tract or  at  a  time  subsequent  thereto,  without  notice  that  the 
agent  is  not  authorized  to  make  the  pledge  or  security,  such  loan 
or  advance  shall  be  deemed  a  loan  or  advance  upon  the  security 
of  the  goods  or  documents  of  title  within  this  Act.      R.  S.  O. 
1887,  c.  128,  s.  11. 


Every  contract,  whether  made  directly  with  the  agent  as  What  con- 
aforesaid  or  with  any  clerk  or  other  person  on  his  behalf,  shall  ^Seredto 
be  deemed  a  contract  with  such  agent.     R.  S.  0.  1887,  c.  128,  be  made  with 
s.  12.  '  asent- 
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Payments,  13.  Ever}'  payment,  whether  made  by  money,  bills  of  ex- 

Idvancesmed  cnange  or  other  negotiable  security,  shall  be  deemed  an  advance 
within  this  Act.     R.  S.  0.  1887,  c.  128,  s.  13. 

Other  liability      1 4.  Nothing  herein  contained  shall  lessen,  alter  or  affect  the 

to  bTaffected.  civil  responsibility  of  any  agent  for  the  breach  of  any  duty  or 

contract  or  the  non-fulfilment  of  his  orders  or  authority,  in 

respect  of  any  such  contract,   agreement,  lien   or  pledge  as 

aforesaid.     R.  S.  0.  1887,  c.  128,  s.  14. 

Conviction  for  1 5.  The  conviction  of  any  agent  for  theft,  stealing  or  other 
admissible  in  similar  crime  shall  not  be  received  in  evidence  in  any  action 
evidence.  against  him.  R.  S.  0.  1887,  c.  128,  s.  15. 


Owners  may 
redeem  goods 
pledged. 


Remedy  of 
the  owner 
against  the 
estate  of 
insolvent 
agent. 


-  Nothing  herein  contained  shall  prevent  the  owner  from 
redeeming  any  goods  or  documents  of  title  pledged  as  aforesaid, 
at  any  time  before  the  same  have  been  sold,  upon  repayment 
of  the  amount  of  the  lien  thereon  or  restoratkm  of  the  securi- 
ties in  respect  of  which  the  lien  exists,  and^ipon  payment  or 
satisfaction  to  the  agent  of  any  sum  of  money  for  or  in  respect 
of  which  such  agent  is  entitled  to  retain  the  goods  or  docu- 
ments, by  way  of  lien  against  such  owner  £or  shall  prevent 
the  owner  from  recovering  from  the  person  with  whom  any 
goods  or  documents  have  been  pledged,  or  who  has  any  lien 
thereon,  any  balance  or  sum  of  money  remaining  in  his  hands 
as  the  produce  of  the  sale  of  the  goods,  after  deducting  the 
amount  of  the  pledge  or  lien  under  the  contract.  R.  S.  0.  1887r 
c.  128,  s.  16. 

1  T.  In  case  of  the  insolvency  of  any  such  agent,  and  in  case 
the  owner  of  the  goods  redeems  the  same,  he  shall,  in 
respect  of  the  sum  paid  by  him  on  account  of  the  agent  for 
such  redemption,  be  held  to  have  paid  the  same  for  the  use  of 
such  agent  before  his  ins  >lvency,  or^in  case  the  ffoods  have 
not  been  so  redeemed,  the  owner  shall  be  deemed  a  creditor  of 
the  agent  for  the  value  of  the  goods  so  pledged  at  the  time  o£ 
the  pledge,  and  ma  v  in  ftit.hor  ™**  pr^vft  for  or  set-oft'  the 


sum  so  paid,  or  the  value  of  such  goodsr  as  the  case  may  be, 
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NOTES. 


English  Law.  The  Act  respecting  contracts  in  relation  to  goods  entrusted  to 
agents  is  commonly  called  the  Factors  Act.  It  was  taken  from  the  English 
Act,  5  &  6  Viet.  c.  39.  That  Act  was  amended  in  several  important  respects, 
to  remedy  defects  disclosed  by  judicial  decisions,  in  1877  (40  &  41  Viet.  c.  39) 
and  was  entirely  repealed  in  1889  by  52  &  53  Viet.  c.  45.  The  law  in  England 
is  now  embodied  in  the  last  mentioned  Statute.  With  the  exception  of  the  con- 
cluding clause  of  s.  5,  none  of  the  provisions  of  the  English  Acts  of  1877  and 
1889  have  been  re-enacted  in  Ontario.  English  decisions  since  that  date  and 
modern  English  text  books  dp  not  therefore_ait'ord  much  assistance  towards 
elucidating  questions  which"  "arise  under  the  Ontario  ^Acti 

Factor.  A  factor  is  a  mercantile  agent  who  in  the  customary  course  of  his 
business  as  such  agent  is  intrusted  with  the  possession  or  control  of  goods, 
wares  or  merchandise  for  sale  on  commission;  Baring  v.  Corrie  (1818)  2  B.  & 
Aid.  137;  20  R.R.  383 ;  Ex  parte  Dixon  (1876)  4  Ch.  D.  133,  137;  Stevens  v. 
Biller  (1883)  25  Ch.  D.  31. 

Object  of  the  Act.    "The  rule  not  merely  of  English  Common  Law,  but  I 
take  it  of  Roman  Civil  Law,  and,  I  apprehend,  of  all  the  old  laws  of  Europe, 
by  which  I  mean  the  Laws  existing  before  the  Code  Napoleon,  that  no  man 
could  confer  a  greater  title  than  he  himself  had,  has  been  found  in  modern  1 
practice   to   be   inconvenient  to  its  full   extent  in  commercial  transactions, 
especially  since  the  practice  of  advancing  money  upon  the  security  of  goods  ' 
and  merchandise  came  to  be  so  important  as  it  is ;  and  I  quite  agree  that  there 
have  therefore  been  modifications  of  that  principle  introduced  into  the  law  of 
this  country,  and  into  the  law  of  Canada,  and  I  dare  say,  into  the  laws  of  t 
other  countries.     These  modifications  were  introduced  in  England  by  the  Fac- 
tors Acts  which  define  and  regulate  and  show  to  what  extent  the  modifications  • 
are  given ;  they  at  once  modify  the  law  and  show  how  far  it  is  to  be  modified  ; 
per  Lord  Blackburn;  City  Bank  v.  Barrow  (1880)  5  App.  Cas.  664,  677,  678. 

The  intention  of  the  Factors  Act  was  that  where  a  third  person  has  intrusted 
goods  or  the  documents  of  title  to  goods  to  an  agent  who  in  the  course  of  siich^ 
2nc_v_,  sells  or  pledges  them,  he  should  be  deemed  toliave  misled  any  one  who 


tonajide  deals  with  the  agent  and  makes  a  purchase  from  or  an  advance  to 
him  without  notice  that  he  was  not  authorized  to  sell  the  goods  or  to  procure 
the  advance;  Cole  v.  North  Western  Bank  (1875)  L.R.  10  P.P.  £54. 

Law  Before  the  Act.  At  common  law  a  person  in  possession  of  goods  could 
not  confer  on  another  either  by  sale  or  by  pledge  any  better  title  than  he  him- 
self had.  To  this  general  rule  there  was  an  exception  of  sales  in  market  overt 
of  which  there  were  none  in  Ontario;  Hargreave  v.  Spink  (1892)  1  Q.B.  25, 
and  an  apparent  exception  where  the  person  in  possession  had  a  title  defeasible 
on  account  of  fraud;  White  v.  Garden  (1851)  10  C.B.  919  ;  Pease  v.  Gloahec 
(1866)  L.R.  1  P.C.  219;  Stceser  v.  Springer  (1882)  7  A.R.  497. 

/  But  a  seller  or  pledger  although  not  the  owner  could  of  course  confer  a  title 
$  if  he  had  the  authority  of  the  owner  to  sell  or  pledge,  and  if  the  owner  of  the 
goods  had  so  acted  as  to  clothe  the  seller  or  pledger  with  apparent  authority 
to  sell  or  pledge,  he  was  at  common  law  precluded  as  against  those  who  were 
induced  bonajide  to  act  on  the  faith  of  that  apparent  authority,  from  denying 
that  he  had  given  such  an  authority,  and  the  result  as  to  them  was  the  same 
as  if  he  had  really  given  it.  But  there  was  no  such  preclusion  as  against  those 
who  had  notice  that  the  real  authority  was  limited  ;  Cole  v.  North  Western 
Bank  (1875)  L.  R.  10,  C.P.  354.  Such  is  still  the  law  applicable  to  all  cases  in 
which  the  Factors  Act  is  not  applicable;  Bush  v.  Fry  (1887)  15  O.R.  122. 

Where  lead  had  been  sent  to  a  wharfinger  who  was  accustomed  to  sell  lead 
from  his  wharf,  but  had  never  sold  any  for  the  plaintiff,  and  it  appeared  that 
the  lead  of  the  plaintiff  had  been  sent  to  him  as  wharfinger  only,  Lord  Ellen- 
borough  ruled  that  he  had  no  color  of  authority  to  sell  the  lead  and  no  one 
could  derive  title  from  such  a  tortious  conversion;  Wilkinson  v.  King  (1809)  2 
Camp.  335.  But  where  goods  were  at  plaintiff's  request  transferred  into  the 
name  of  a  person  who  pursued  the  public  business  of  a  broker  and  agent  for 


480 


GOODS  ENTRUSTED  TO  AGENTS. 


.  Jt» 

. 


v> 


,  V 


/ 


sale  it  was  held  that  he  had  an  implied  authority  to  sell  ;  Pickering  v.  Busk 
(1812)  15  East.  38;  13  R.R.  364.  The  proper  question  fprf.h^  jury,  if  fV^  TIOO. 
tioq  arises  upon  t.hft  pvir1p.noft.  is.  did  the  real  owner  of  the  goods  by  his  conduct 
gnable  the  a^ent  toehold  himself  forth  to  the  world  as  haying  not  the  possession 
Ol.  Vmt  thft  ro  •  )yftr  v.  iWson  /  I  HVA.  \  M  B  fr  (T  3S  •  97  R  R  ~ 


The  purchaser  or  pawnee  is  entitled  to  protection  against  him  who  permits 
another  to  deal  with  his  property  as  if  it  were  his  own  ;  Williams  v.  Barton 

(1825)  3  Bing.    139.       Thm-ft  nmst  f.liprpfnrp  V>A  fihftt  whjnh  a.mrmnf.a   f,o  an  eptqp- 

pel  within  the  doctrine  enunciated  in  the  well  known  cases  of  Pickard  jy. 
sears  (18aV)  0  A.  &  E.  469;  Freeman  v.  Cook  (1848)  2  Ex.  654;  and  Cornish 
v.  Abingdon  (1859)  4  H.  &  N.  549;  and  the  rules  deduced  therefrom  by  Lord 
Esher  in  Carr  v.  London  and  North  Western  Ry.  Co.  (1875)  L.R.  10  C.P.  316; 
seeSC.L.T.  223.  In  all  the  ™*o*  fW^Hprl  nr)  this  principje,  in  ord^r  tliajvaparty 
should  bfi  fifd-.nppftrl  from  rlpny^ng  hl'g  fl.sjgp"itLfo  an  act  ~'' 


and  which  he  might  have  resisted,  but  has  suffered  to  hg  jion^Jt  is  .essential 
that  knowledge  o/^Ae  thing  done  shall  be  brought  home  to  him:  Johnson  v. 
Credit  Lyonais  Co.  (1877)  3  C.P.D.  32,  4ft  It  must  be  some  act,  conduct  or 
default  in  the  very  transaction  in  question  ;  Arnold  v.  Cheque  Bank  (1876)1 
C.P.D.  578,  587;  Chief  Justice  Burton  in  Walker  v.  Hyman  (1877)  1  A.R.  352, 
said  that  to  make  the  doctrine  applicable,  two  things  must  concur,  (  1  )  the 
party  must  so  conduct  himself  that  a  reasonable  man  would  consider  it  in  the 
light  of  a  representation  and  believe  it  was  meant  that  he  should  act  upon  it, 
and  (2)  the  party  for  or  to  whom  it  was  made  must  have  acted  on  it  as  true. 
A  declaration!  made  in  general  terms,  or  under  such  circumstances  as  to  indi- 
cate that  it  was  intended  to  reach  or  influence  a  third  person  may  be  sufficient, 
however,  to  work  an  estoppel  although  there  was  no  representation  to  the 
party  claiming  the  benefit;  Mason  v.  Bickle  (1878)  2  A.R.  302.  Painting  a 
bailee's  name  on  a  safe  is  not  a  representation  that  he  is  the  owner  thereof  ; 
Walker  v,  Hyman  (1877)  1  A.R.  345. 

A  misrepresentation  not  meant  to  and  which  does  not  bring  about  a  sale  will 
not  work  an  estoppel;  Freeman  v.  Cook  (1848)  2  Ex.  654. 

An  owner  who  stands  by  while  a  third  party  gives  a  lien  upon  his  goods  will 
be  bound  if  a  third  party  after  reference  to  the  holders  of  the  lien  purchases 
the  goods;  Gregg  v.  W^ells  (1839)  10  A.  &  E.  90. 

Returning  a  note  taken  for  the  purchase  money  on  a  conditional  sale  to  the 
owner  thereof  on  receiving  a  renewal  is  not  a  representation  that  the  purchase 
money  is  paid  ;  Mason  v.  Bickle  (1878)  2  A.R.  291. 

Sending  certificates  of  stock  with  blank  transfers  to  a  broker  to  have  a  regi- 
stration made  in  the  names  of  the  senders  as  executors  of  the  registered  owner, 
(the  blank  transfers  not  being  on  the  exchanges  treated  as  being  "in  order") 
is  not  a  representation  that  the  broker  has  authority  to  sell  or  pledge  the 
shares;  Colonial  Bank  v.  Cady  (1890)  15  App.  Cas.  267. 

Where  the  true  owner  of  goods  in  a  warehouse  instructed  the  warehouseman 
to  transfer  them  to  the  order  of  F,  a  purchaser  from  F,  was  held  to  have 
obtained  a  good  title;  Henderson  v.  Williams  (1895)  1  Q.B.  521.  In  a  previous 
case  it  had  been  decided  that  a  person  who,  by  claiming  to  represent  other 
persons,  had  obtained  a  delivery  order  for  goods  could  not  give  a  good  title  to 
the  purchaser  as  the  owner  never  contracted  with  him  ;  Kingsford  v.  Merr}r 
(1856)  1  H.  &  N.  503. 

Changes  affected  by  the  Act  The  principal  points  which  arise  under  the  Act 
are  (1)  Is  the  person  under  whom  title  is  claimed  an  "agent"  within  the  mean- 
ing of  the  Act?  (2)  Is  he  an  agent  "entrusted"? 

Goods.  The  definition  of  "goods"  by  section  1  (1)  is  very  wide,  including 
"all  personal  property  of  whatever  nature  or  kind  soever."  The  original 
English  Factors  Act  contained  no  definition  of  goods.  It  was  held  in  Freeman 
v.  Appleyard  (1862)  1  N.R.  30,  that  shares  of  stock  were  not  goods  under  the 
English  Act.  It  would  appear  to  be  doubtful  whether  such  shares  would  not  be 
"personal  property"  within  the  definition  of  goods  under  the  Act;  see  Stroud's 
Judicial  Dictionary  "Personal  Estate"  p.  586.  The  sub-sections  (2)  and  (3) 
of  s.  1  would  appear  to  restrict  the  wide  definition  in  sub-section  (  1  )  to  such 
personal  property  as  could  be  shipped  or  would  be  subject  to  the  documents  of 
title  therein  mentioned.  The  English  Factors  Act  1889,  enacts  "the  expression 
"goods"  shall  include  wares  and  merchandise,"  s.  1  (3). 

Document  of  Title.  A  document  of  title  is  something  which  represents  the 
goods,  and  from  which  either  immediately  or  at  some  future  time  the  possession 
of  the  goods  may  be  obtained.  Jn  this  way  a  bill^of  lading  represents  ^h.e  goods 
while  they  are  at  sea,,  and  by  which  when  the  goods  arrive  at  the  port  of  desti- 
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nation  the  possession  of  the  goods  may  be  obtained.  So  also  a  delivery  order 
is  an  order  for  the  delivery  of  the  goods  either  immediately  or  at  some  future 
time ;  generally,  immediately  on  the  presentation  of  the  delivery  order,  the 
party  is  entitled  to  the  goods.  Therefore  it  represents  the  goods ;  per  Mellish 
L.  J.,  Gunn  v.  Bolckow  (1875)  L.R.  10  Ch.  491,  502. 

A  wharfinger's  certificate  that  "there  are  lying  at  the  works  of  the  Bolckow 
Company,  500  tons  of  iron  rails  which  are  ready  for  shipment,  and  which  have 
been  rolled  under  contract  between  the  said  Company  and  the  Aberdare  Iron 
Co."  was  held  not  to  be  a  document  of  title;  Gunn  v.  Bolckow  (1875)  L.R.  10, 
Ch.  491 ;  while  a  warrant  as  follows: — "The  undermentioned  iron  will  not  be 
delivered  to  any  party  but  the  holder  of  this  warrant." 

Phoenix  Bessemer  Steel  Company  (Limited) 
No.  88  Dec.  18,  1874. 

"Stacked  at  the  works  of  the  Phoenix  Bessemer  Steel  Company,  The  Ickles, 
Sheffield." 

"Warrant  for  403  tons,  2  qrs.,  9  Ibs.,  steel  rails,  iron,  deliverable  (f.o.b.)  to   • 
Messrs.   Gilead  A.   Smith  &  Co. ,  of  London  or  to  their  assigns  by  indorsement 
thereon"  was  held  to^>e  a  document  of  title;  Merchant  Banking  Company  v. 
Phoenix  Bessemer  Steel  Co.  (1877)  5  Ch.  D.  205. 

For  the  meaning  of  "every  bill  of  inspection  of  pot  or  pearl  ashes"  see 
C.S.C.  c.  49,  s.  10  (6). 

*/  Who  is  an  Agent  ?  From  the  first  it  has  been  understood  that  the  words 
**"  agent  entrusted  with  goods"  do  not  apply  to  every  species  of  agent;  Baines 
v.  Swainson  (1863)  4  B.  &  S.  270.  An  agent  who  can  under  the  Act  pledge^or 
sell  must  be  an  agent  of  that  class  which  like  factors  have  a  business"  which 
\yhen  carried  to  its  legitimate^  result  would  probably  end  in  selling  or  "It* 
receiving  payment  for  goods.  If  such  a  person  is  "entrusted"  and  is  entrusted 
in  that  capacity,  then  in  the  absence  of  bad  faith  on  the  part  of  the  pledgee  the 
pledge  is  gpodj  City  ±sank  v.  Harrow  (1880)  5  App.  Cas.  664,  678;  Bush  v.  Fry 
(1887)  15  O.K.  12,  122. 

The  following  persons  would  not  therefore  be  "agents  entrusted"  within 
the  act. 

A  person  entrusted  as  a  wharfinger,  a  carter,  a  warehouseman,  or  a  packer, 
even  though  he  may  transact  business  as  a  factor  with  some  persons  ;  Monk  v. 
Whittenbury  (1831)  2  B.  &  Aid.  484  ;  36  R.  R.  637.  This  decision  though 
before  the  Factor's  Act  of  5  &  6  Viet,  is  still  law  and  unaffected  by  the  Act  ; 
Cole  v.  North  Western  Bank  (1874)  L.  R.  9  C.  P.  470,  493,  494,  496  ;  (1875) 
L.  R.  10  C.  P.  354,  369. 

A  tenant  of  household  furniture  even  though  he  may  be  an  auctioneer.  The 
ac,t  does-noti  appty  t"  ntihfT  fViaj1  Trmr^ntik  transactions  ;  Wood  v.  Rowclifte 
(1846)  6  Hare  183,  191. 

A  clerk  who  as  such  was  possessed  of  delivery  orders  ;  Lamb  v.  Atten- 
bor^ough  C1862J  1  B.  &  S,  831  ;  Jaullery  v.  Britten  (1838)  4  Bing.  N.  C.  242. 

*A  servant  or  caretaker  or  one  who  has  possession  of  goods  for  carriage,  safe 
custody  or  otherwise  as  an  independent  contracting  party.  The  term  "Agent" 
incliidp.s  only  persons  whose  employment  nnrrftspnnds  to  that  of  pome  known 
Bud  of  commercial  agent,  like  factors  jJHevman  v.  Flewker  (1863)  13  C.  B.  N". 
s.  519. 

A  vendee  :  Jenkyns  v.  Usborne  (1844)  7  M.  &  G.  678  ;  McEwan  v.  Smith 
(1849)  2  H.L.C.  309.  These  cases  establish  that  a  vendee  who  sells  or  pledges 
a  delivery  order  or  other  document  of  title  (not  being  a  bill  of  lading)  does  not 
defeat  an  unpaid  vendor's  rights. 

A  person  who  obtains  possession  of  the  goods  or  documents  of  title  by  some1  ,  /      .  .   ,. 

trick  as  distinguished  from  a  person  who  induces  another  to  transfer  the  pro-          ** '    *^*  -n  -    /• 
perty  to  him  by  fraud  ;  Bush  v.  Fry  (1887)  15  0.  R.  122  ;  Kingsford  v.  Merry 
(1856)  1  H.  &  N.  503  ;  Hardman  v.   Booth  (1863/)  1  H.  &  C.  803  :  Higgons  v. 
Burton  (1857)  26  L.  J.  Ex.  342.        (IT^t-^t^X-'^v^t^V  -  fa^u*    ^02.  /f<C  3  A  J~ 

A  vendor  who  is  allowed  by  the  vendee  to  retain  the  documents  of  title  ; 
Johnson  v.  Credit  Lyonnais  Co.  (1877)  2  C.P.D.  ;  3  C.  P.  I).  32. 

A  person  to  whom  hides  are  sent  to  be  tanned,  although  a  dealer  in  leather ; 
City  Bank  v.  Barrow  (1880)  5  App.  Cas.  664. 

Where  a  person  who  carries  on  business  in  two  capacities,  viz  ; — warehouse- 
man and  factor,  and  goods  are  entrusted  to  him  as  a  warehouseman,  he  is  not 
an  "agent  entrusted";  Cole  v.  North  Western  Bank  (1874)  L.  R.  9  C.  P.  470; 
L.  R.  10  C.  P.  354. 
F  1 
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Sales  or  Pledges  Binding  on  Owner-  If  a  factor,  or  person  carrying  on  a  like 
commercial  business  is  entrusted  as  such  with  the  possession  of  goods,  no 
limitation  upon  his  authority  which  is  not  known  to  a  person  dealing  with 
him  bona  fide  will  be  of  any  avail  to  protect  the  true  owner  ;  Baines  v.  Swain- 
son (1863)  4  B.  &  S.  270. 

An  owner  who  is  induced  to  intrust  a  factor  as  such  with  goods  by  fraud  is 
bound  by  a  pledge  made  by  him ;  Sheppard  v.  Union  Bank  of  London  (1862) 
7  H.  &  N.  661. 

Where  a  factor  and  commission  merchant  obtained  possession  of  goods  by 
fraudulently  representing  that  a  certain  firm  known  to  be  in  good  standing 
would  purchase  them,  but  fraudulently  sold  to  the  defendants  who  purchased 
in  the  ordinary  course,  bona  fide,  he  was  held  to  be  an  "agent"  and  to  have 
been  "  entrusted  ;  "  Baines  v.  Swainson  (1863)  4  B.  &  S.  270. 

The  goods  need  not  be  specific.  If  a  person  authorizes  another  from  whom 
he  is  purchasing  a  quantity  of  unappropriated  goods  to  deliver  them  to  an 
agent  for  the  purpose  of  carrying  out  a  supposed  sale,  and  the  agent  wrong- 
fully pledges  the  goods,  the  pledge  is  binding  on  the  principal;  Vickers  v. 
Hertz  (1871)  L.  R.  2  H.  L.  Sc.  113. 

A  person  whose  ordinary  business  is  not  that  of  a  factor  or  commercial 
agent,  but  who  is  "entrusted"  with  goods  for  sale  is  within  the  Act^_and 
can  sell  or  pledge  the  goods  ;  Heyman  v.  Flewker  (1863)  13  C.B.N.S.  519,  in 
which  case  the  goods  were  entrusted  to  a  picture  dealer  whose  ordinary  busi- 
ness was  not  to  sell  pictures  but  who  was  authorized  to  sell  the  pictures  in 
question,  but  instead  of  so  doing  pledged  them,  and  the  pledge  was  held  to  be 
valid. 

Power  to  Pledge.  A  power  to  sell  did  not,  before  the  act,  confer  a  power 
to  pledge  ;  Paterson  v.  Tash  (1743)  2  Str.  1178  ;  City  Bank  v.  Barrow  (1880) 
5  App.  Cas.  664.  Section  2  (3)  confers  that  power  upon  an  agent  having 
power  to  sell.  Jjut  there  is  no  power  to  pledge  where  tliere  is  no  power  to  jself; 
'Cole  v'.  North  Western  Bank  (1875)  L.K.  10  .C.P.  354,  3YU. A  lactor  may 
lawfully  pledge  the  goods  to  another  factor;  Navulshaw  v.  Brownrigg  (1852) 
21  L.  J.  Ch.  57  ;  1  Sim.  N.  S.  573  ;  on  appeal  2  DeG.  M.  &  G.  441. 

A  second  advance  may  be  obtained  on  the  security  of  a  pledge  of  the  surplus 
remaining  after  satisfying  the  first  pledgee  ;  Portalis  v.  Tetley  (1867)  L.  R.  5 
Eq.  140. 

Presumption  of  Entrustment.  Section  3  prescribes  that  by  the  mere  posses- 
sion of  goods  or  documents  of  title  a  presumption  shall  arise  that  the  agent 
has  been  entrusted  therewith  "unless  the  contrary  is  shown  in  evidence.'* 
Lord  Blackburn  drew  attention  to  the  latter  words  in  Baines  v.  Swainson 
(1863)  4  B.  &  S.  270,  and  said  "  the  fact  of  a  person  being  put  in  possession 
of  goods,  calls  upon  the  person  who  gave  him  possession  to  explain  and  show 
that  it  was  not  an  entrusting  "  and  in  Fuentes  v.  Montis  (1868)  L.  R.  3 
C.  P.  ,268  at  p  281,  Willes  J.  "The  inevitable  conclusion  is  that  if  the  contrary 
can  be  proved  in  evidence  "an  agent  in  possession  as  aforesaid  of  such  goods 
or  documents  "  is  not  to  be  taken  to  be  entrusted  therewith  by  the  owner 
i  thereof." 

Document  of  Title  Not  Obtained  From  Principal.  Section  4  of  the  act  is  from 
*  another  part  of  the  4th  section  of  5  &  6  Viet.  c.  39,  and  was  enacted  for  the 
purpose  of  altering  the  law  declared  in  Phillips  v.  Huth  (1839  6  M.  &  W.  572, 
where  it  was  held  that  to  justify  a  pledge  the  goods  or  the  document  of  title 
actually  pledged  must  have  been  entrusted  to  the  agent,  and  that  where  the 
agent  obtained  dock  warrants  in  his  own  name  by  surrendering  bills  of  lading 
entrusted  to  him  a  pledge  made  by  him  of  the  dock  warrants  was  not  good. 
This  was  followed  in  Hatfield  v.  Philips  (1842)  9  M.  &  W.  647  ;  14  M.  &  W. 
665  ;  12  Cl.  &  F.  343.  A  pledge  of  goods  will  now  be  good  although  only  a 
document  of  titjp  was  p.ntmstfHl  ^ n.nr]  a  pledge  of  a"document  of  title  obtained 
Dy"depositmg"goods  entrusted  or  goods  represented  by  another  document  of 
title  entrusted  will  also  FTe  good. 

Notice  That  Vendor  Only  An  Agent.  Prior  to  5  &  6  Viet.  c.  39  an  agent  en- 
trusted with  possession  and  known  to  be  only  an  agent  had  no  power  to  pledge 
and  could  only  sell  and  receive  payment  in  the  ordinary  course  of  business  ; 
McCombie  v.  Da  vies  (1805)  7  East,  5. 

The  conchiding  words  of  section  5  were  introduced  in  1894  and  were  taken 
from  The  Factor's  Act  1889  (52  &  53  Viet.  c.  45)  s.  5.  A  person  known  to  be 
an  agent  can  ordinarily  receive  payment  only  in  cash  ;  Fraser  v.  Gore  District 
Mutual  Fire  Insurance  Co.  (1882),  20.  R.  416  ;  Sweeting  v.  Pearce  (1859)  7 
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C.  B.  N.  S.  485  ;    Blumberg   v.    Life   Interests   and  Reversionary   Securities 
Corporation  (1897)  1  Ch.  171  ;  (1898)  1  Ch.  27  ;  Donogh  v.  Gillespie  (1894)  2} 
/A.  R.  292. 

A  Exchange  of  Securities.  Section  6  was  enacted  to  alter  the  law  declared  in 
V  Taylor  v.  Kymer  (1832)  3  B.  &  Aid.  320  ;  37  R.  R.  433  ;  and  Bonzi  v.  Stewart 
(1842)  4  M.  "&  G.  295.  To  render  a  pledge  good  on  an  exchange  of  securities 
it  is  not  necessary  that  it  should  have  been  made  in  the  ordinary  course  of 
business  or  that  the  goods  or  securities  given  up  should  have  belonged  to  the 
agent  ;  Sheppard  v.  Union  Bank  of  London  (1862)  7  H.  &  N.  661. 

/Pledge  of  Documents  of  Title.  Documents  of  title  are  not  negotiable  instru- 
ments ;  Taylor  v.  Kymer  (1832)  3  B.  &  Aid.  320  ;  37  R.  R.  433. 

A  bill  of  lading  partakes  so  much  of  the  character  of  a  negotiable  instrument 
that  the  endorsement  thereof  will  transfer  the  goods  represented  by  it  and  the 
contract  therein  contained  to  the  same  extent  as  a  transfer  of  the  possession  of 
the  goods  themselves  ;  see  notes  to  R.S.O.  c.  145,  ante  p.  443.  Independently  of 
the  Factors  Act,  therefore  a  pledg^  of  a  delivery  order,  or  dock  warrant. 
wouTcThot  be  a  pledge  of  the  goods  ;  see  Blackburn  on  Sales  418^ 

A  document  of  title  in  the  hands  of  a  pledgee  is,  until  his  authority  is 
revoked,  under  the  control  of  the  agent  who  pledged  the  same,  so  as  to  enable 
him  to  pledge  the  surplus  ;  Portalisv.  Tetley  (1867)  L.  R.  5  Eq.  140. 
m  Antecedent  Debts.  Goods  of  a  principal  coming  to  the  hands  of  an  agent  and 
*  placed  in  his  warehouse  to  replace  goods  sold  by  him,  for  which  warehouse 
receipts,  had  been  given,  are  not,  by  reason  of  s.  8,  subject  to  such  warehouse 
receipts,  as  that  would  amount  to  a  pledge  or  transfer  for  an  antecedent  debt  ; 
Re  Coleman  (1875)  36  U.  C.  R.  559.  A  pledge  by  a  factor  of  a  bill  of  lading 
to  retire  a  bill  of  exchange  accepted  by  the  factor  and  held  by  the  pledgee  is  a 
pledge  for  an  antecedent  debt  ;  Macnee  v.  Gorst  (1867)  L.  R.  4  Eq.  315.  A 
pledge  to  secure  an  advance  upon  bills  of  lading  transferred  by  a  factor  is  good 
although  the  factor  may  use  the  proceeds  to  enable  an  agent  of  the  factor  to 
carry  out  purchases  made  by  the  agent  through  the  pledgee,  who,  however, 
was  under  no  personal  liability  thereon  ;  Jewan  v.  Whitworth  (1866)  L.  R.  2 
Eq.  692. 

A  broker  who  in  purchasing  goods  for  a  factor  has  made  himself  responsible 
to  the  vendor  can  make  a  bonafide  advance  to  the  factor  to  enable  him  to  pay 
for  the  goods  and  may  accept  a  pledge  within  The  Factor's  Act  as  security 
therefor.  A  lender  to  be  deprived  of  bis  pl^rlgf  mnnt 
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an  advance  that  it  was  for  an  antecedent  dftbt  of   f.hft  plp.rlgor  ;  Kaltenbach  v. 
Lewis  (1883)  24  Ch.  D.  54  ;  10  App.  Gas.  617. 

The  transaction  must.  however  7  have  been  a  real  loan.  If  it  is  to  pay  a  debt 
to  the  lender,  or  to  pay  .a  note  upon  which  the  lender  and  factor  are  jointly 
liable  it  will  not  be  protected  ;  Learoyd  v.  Robinson  (1844)  12  M.  &  W.  745. 

Mala  Fides  of  Agent.  To  bring  a  case  within  s.  9  it  must  be  found  categori- 
'cally  that  the  lender  had  notice  of  the  agent's  mala  fides  or  want  of  authority  ; 
Gobind  Chunder  Sein  v.  Ryan  (1861)  8  Jur.  N.  S.  343  ;  Douglas  v.  Ewing 
(1857)  6  Ir.  C.  L.  R.  395.  The  equitable  doctrines  of  constructive  notice  should 
not  be  applied  to  honest  mercantile  transactions  ;  Kaltenbach  v.  Lewis  (1883) 
24  Ch.  D.  54,  78.  " 

Property  received  after  advance.  The  words  in  s.  11  "at  any  time  subse- 
quent thereto  "  referring  to  a  receipt  of  the  goods  or  documents  of  title  after 
the  advance,  but  pursuant  to  a  contract  in  writing  therefor,  were  said  by  Wood 
V.  C.  in  Portalis  v.  Tetley  (1867)  L.  R.,  5  Eq.  148  to  apply  to  the  case  where 
the  factor  being  advised  that  the  goods  were  coming  forward  to  him  agreed 
that  so  soon  as  he  got  them  and  so  soon  as  the  bills  of  lading  came  to  hand  he 
would  pledge  them. 

Redemption  of  goods  pledged.  A  pledgee  cannot,  as  against  the  owner  retain 
surplus  proceeds  of  the  goods  to  answer  a  general  balance  of  account ;  Kalten- 
bach v.  Lewis  (1885)  10  App.  Gas.  617. 

Revocation  of  Authority.  It  was  held  in  Fuentes  v.  Montis  (1868)  L.  R.  3 
C.  P.  268,  L.  R.  4  C.  P.  93,  that  to  entitle  a  factor  to  pledge  goods  he  must  be 
"  entrusted  "  at  the  time  of  making  the  pledge,  and  that  where  his  authority 
had  been  revoked  no  pledge  could  be  made.  The  English  Act  of  1877,  reme- 
died this  defect  in  the  law.  j^n  Ontario  the  act  respecting  Powers  of  Attorney 
JR..  S.  0.  c.  116)  would  .seem  to  protect  the  pledgee  against  such  unknowjj 
revocation. 


CHAPTER  151. 
An  Act  respecting  Limited  Partnerships, 


LIMITED     PARTNERSHIPS    MAY     BE 

FORMED,  s.  1. 
GENERAL  AND  SPECIAL  PARTNERS,  ss. 

2-4. 

CERTIFICATE  OF  SUCH  PARTNERSHIP. 
Contents  and  form,  ss.  5,  6. 
Where  to  be  filed  and  fees,  ss.  7,  8. 
Partnership  not  deemed   formed 
until  filed,  s.  9. 


CERTIFICATES  OF  RENEWAL,  s.  10. 
ALTERATIONS.  WHEN  DEEMED  A  DISSO- 
LUTION, s.  11. 
PARTNERSHIP  NAME,  s.  12. 

Li  ABILITIES  OF  GENERAL  AND  SPECIAL 
PARTNERS,  SS.  13-18. 

NO  PREMATURE  DISSOLUTION  WITH- 
OUT NOTICE,  S.  19. 


HER  MAJESTY,  by  and  with  the  advice  and  consent  of 
the  Legislative  Assembly  of  the  Province  of  Ontario, 
enacts  as  follows  : — 

Limited  pai-t-        i    Limited  partnerships  for  the  transaction  of  any  mercan- 

v\  pyu  n  1  T)GJ  TY1 A  V 

be  formed.  tile,  mechanical,  manufacturing  or  other  business  within  the 
Province  of  Ontario,  may  be  formed  by  two  or  more  persons, 
upon  the  terms,  with  the  rights  and  powers,  and  subject  to  the 
conditions  and  liabilities  hereinafter  mentioned,  but  the  pro- 
visions of  this  Act  shall  not  be  construed  to  authorize  any  siy.h 
partnership  for  the  purposp  nf  hanking  nr  fhp  prvnst.mpfiQn 
or  working  of  railways  or  mfl.king  insnrano.ft,  R.  S.  O.  1887, 

c.  129,s.  1;  55  V.  c.  28,  s.  1. 


Of  whom  to 
consist. 


Liability  of 
general  and 
special  part- 
ners. 


2.  Such  partnerships  may  consist  of  one  or  more  persons, 
who  shall  be  called  general  partners,  and  of  one  or  more  per- 
sons who  contribute  in  a.p.t.na.l  f».a.sh  paymftnt^  p  qpmfi"  01im  ftfl 
capital  to  the  common  pt^-frj  who  shall  be  called  special  part- 


ners.    E.  S.  0.  1887,  c.  129,s.  2. 


3.  General  partners  shall  be  jointlyjand  severally/responsible 
as  general  partners  are  by  law,  but  special  partners  shall  not 
be  liable  for  the  debts  of  the  partnership  beyond  the  amounts 
by  them  contributed  to  the  capital.  R.  S.  0.  1887,  c.  129,  s.  3. 


General  part-        4.  The  general  partners  only  shall  be  authorized  to  transact 
ners  only  to      business  and  sign  for  the  partnership,  and  to  bind  thejsaini. 
R.  S.  O.  1887,  c.  129,  s.  4. 

5.  The  persons  desirous  of  forming  such  partnership  shall 
make  and  severally  sign  a  certificate  which  shall  contain — 

[484] 


transact  busi- 
ness, etc. 

Certificate  to 
be  signed. 
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1  .  The  name  or  firm  under  which  the  partnership  is  to  be  Contents  of, 
conducted  ; 

2.  The  general  nature  of  the  business  intended  to  be  trans- 
acted ; 

3.  The    names    of    all    the    general    and   special   partners 
interested  therein,  distinguishing  which  are  general  and  which 
are  special  partners,  and  their  usual  places  of  residence  ; 

4.  The  amount  of  capital  stock  which  each  special  partner 
has  contributed  ; 

5.  The  period  at  which   the  partnership  is  to   commence 
and  the  period  at  which  it  is  to  terminate.      R.  S.  O.  1887, 
c.  129,s.5. 

0.  The  certificate  shall  be  in  the  words  or  to  the  effect  of  the  Form  of. 
form  given  in  the  Schedule  to  this  Act,  and  shall  be  signed  by 

the  several  persons  forming  the  partnership,  before  a  Notary 
Public,  who  shall  duly  certify  the  same.  R.  S.  0.  1887,  c.  129, 

S.  6. 

1.  The  certificate  so  signed  and  certified  shall  be  filed  in  the  Where  to  be 
office  of  the  Clerk  of  the  County  Court  of  the  county,  in  which  filedt 

the  principal  place  of  business  of  the  partnership  is  situate,  and 
shall  be  recorded  by  him  at  full  length  in  a  book  to  be  kept 
for  that  purpose  and  open  to  public  inspection.  R.  S.  0.  1887, 
c.  129,s.7. 

8.  For  filing  and  recording  each  such  certificate  the  Clerk  Fees. 
shall  be  entitled  to  receive  the  sum  of  twenty-five  cents,  and 
shall  also  be  entitled  to  receive  from  every  person  searching  in 
the  book  where  such  certificate  is  so  recorded  the  sum  of  ten 
cents  for  each  such  search.     56  Y.  c.  25,  s.  1. 

9.  No  such  partnership  shall  be  deemed  to  have  been  formed  Partnership 
until  a  certificate  has  been  made,  certified,  filed  and  recorded  as  until  ^ertifi- 
above  directed  ;  ajH  if  a.ny  fa.|se  statement  is  made  in  sucji  cer-  cate  filed. 
tjficate,  a}).  the  persons  interested  in  the  partnership  shall_be 

liable  for  all  the  engagements   thereof  as_general  partners. 

ft  s.  o.  1887,  c. 


1O.  Every  renewal  or  continuance  of  a  partnership  beyond  Certificates  of 
the  time  originally  fixed  for  its  duration,  shall  be  certified,  c< 
filed  and  recorded  in  the  manner  herein  required  for  its  original 
formation;  and  every  partnership  otherwise  .renewed  or  con- 
tinued, shall  be  deemed  a  general  partnership.     R.  S.  0.  1887, 
c.  129,  s.  9. 

/  2, 

1  1  .  Every  alteration  made  in  the  names  of  the  partners,  in  What  altera- 

the  nature  of  the  business;  or  in  the  capital  or  shares  thereof,  |J££^J  *e&s. 
'or  in  any  other  matter  specified  in  the  original  certificate,  shall  solution. 
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Sec.  11. 


be  deemed  a  dissolution  of  the  partnership,  and  every  such 
partnership  in  any  manner  carried  on  after  any  such  altera- 
tion has  been  made,  shall  be  deemed  a  general  partnership, 
unless  renewed  as  a  special  partnership,  according  to  the 
provisions  of  the  next  preceding  section.  R.  S.  0.  1887, 
c.  129,  s.  10. 


Partnership  1 2.  The  business  of  the  partnership  shall  be  conducted 
under  a  name  or  firm  in  which  the  names  of  the  general  part- 
ners, or  some  or  one  of  them,  only  shall  be  used ;  arid  if  the 
name  of  a  special  partner  is  used  in  such  firm  with  Ins 
privity,  he  shall  be  deemed  a  general  partner!  R.  S.  O.  1887, 
c.  129,  s.  11. 

Liability  of  1 3.  Actions  in  relation  to  the  business  of  the  partnership  may 

nersTo  actions.  ^e  brought  and  conducted  by  and  against  the  general  partners 

in  the  same  manner  as  if  there  were  no  special  partner.     R.  S.  0. 

1887,  c.  129,  s.  12. 


Restrictions 
upon  stock  of 
special  part- 
ners. 


When  special 
partner  liable 
to  refund. 


14.  No  part  of  the  sum  which  a  special  partner  has  con- 
tributed to  the  capital  stock  shall  be  withdrawn  by  him,  or 
paid  or  transferred  to  him  in  the  shape  of  dividends,  profits  or 
otherwise,  at  any  time  during  the  continuance  of  the  partner- 
ship ;  but  any  partner  may  annually  receive  lawful  interest  on 
the  sum  so  contributed  by  him,  if  the  payment  of  such  interest 
does  not  reduce  the  original  amount  of  the  capital ;  and  if  after 
the  payment  of  such  interest,  any  profits  remain  to  be  divided, 
he  may  also  receive  his  portion  of  such  profits.      R.  S.  0.  1887, 
c.  129,  s.  13. 

1 5.  If  it  appears  that  by  the  payment  of  interest  or  profits 
to  a  special  partner  the   original   capital   has    been  reduced, 
the  partner  receiving  the  same  shall  be  bound  to  restore  the 
amount  necessary  to  make  good  his  share  of  the  deficient  capi- 
tal, with  interest.     R.  S.  0.  1887,  c.  129,  s.  14. 

10.  A  special  partner  may  from  time  to  time  examine  into 
the  state  and  progress  of  the  partnership  concerns,  and  may  ad- 
vise as  to  their  management ;  but  he  shall  not  transact  any 
business  on  a.o,f*mmfr  of  t.hp.  partnership,  nor  be  employed  for  that. 
purpose  as  agent,  attorney  or  otherwise  ;  and  if  he  interferes 
contrary  to  these  provisions,  he  shall  _be_deemed  a  general 
partner,  R.  S.  0.  1887,  c.  129,  s.  15. 


General  part-        |  ^.  The  general  partners  shall  be  liable  to  account  to  each 
account.          other  and  to  the  special  partners  for  their  management  of  the 

concern   in  like  manner  as   other  partners.      R.  S.  O.  1887, 

c.  129,  s.  16. 


Privileges  of 
special  part- 
ners. 


Creditors 
preferred 
to  special 
partners. 


18.  In  case  of  the  insolvency  or  bankruptcy  of  the  partner- 
ship, no  special  partner  shall,  under  any  circumstances,  be  al- 
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lowed  to  claim  as  a  creditor  until  the  claims  of  all  the  other 
creditors  of  the  partnership  have  been  satisfied.  R.  S.  O. 
1887,  c.  129,  s.  17. 


No  dissolution  of  such  partnership  by  the  acts  of  the  No  premature 
parties  shall  take  place  previous  to  the  time  specified  in  the  without^o- 
certificate  of  its  formation  or  in  the  certificate  of  its  renewal,  tice,  etc. 
until  a  notice  of  such  dissolution  has  been  filed  in  the  office  in 
which  the  original  certificate  was  recorded,  and  has  been  pub- 
lished once  in  each  week,  for  three  weeks,  in  a  newspaper  pub- 
lished in  the  county  or  district  where  the  partnership  has  its 
principal  place  of  business,  and  for  the  same  time  in  the  Ontario 
Gazette.     R.  S.  0.  1887,  c.  129,  s.  18. 


SCHEDULE. 

(Section  6.) 

CERTIFICATE    OF   PARTNERSHIP. 

We,  the  undersigned,  do  hereby  certify  that  we  have  entered  into  co- 
partnership under  the  style  or  firm  of  (B.  D.  &  Co. )  as  (Grocers  and  Com- 
mission Merchants'),  which  firm  consists  of  (A.  B.}  residing  usually  at 

and  (C.  D.*)  residing  usually  at  ,  as  General 

Partners  ;  and  (E.  F.)  residing  usually  at  ,  and  (G.  H.) 

residing  usually  at  ,  as  Special  Partners.     The  said  (E. 

F.)  having  contributed  ($4,000)  and  the  said  (G.  H.)  ($8,000)  to  the  Capi- 
tal Stock  of  the  said  Partnership. 

The  said  Partnership  commenced  on  the  day  of  18 

and  terminates  on  the  day  of  18     , 

Dated  this  day  of  18     , 

(Signed,)  A.  B. 

C.  D. 
E.  F. 
G.  H. 

Signed  in  the  presence  of  me,  ) 
L.  M.  > 

Notary  Public.  ) 

R.  S.  O.  1887,  c.  129,  Sched. 
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NOTES. 

Limited  partnerships  were  unknown  in  the  Roman  Law  and  are  unknown 
in  England.  The  model  of  the  Act  is  a  Statute  of  New  York  which  has  been 
adopted  in  most  of  the  United  States. 

Object  of  the  Act.  The  Act  is  to  enable  a  partnership  to  be  formed  in  which 
the  liability  of  one  of  the  partners  is  to  be  limited  to  the  capital  contributed 
by  him.  flpr*™]  partners  are  jointly  1ia.blg_tp  all  creditors  ;  Kendall  v.  Ham- 
ilton (1879)  4  App.  Cas.  504.  No  limitation  of  liability  asbetween  themselves 
in  the  articles  of  partnership  would  be  effective  as  against  creditors.  Lindley 
on  Partnership  5th  Ed.  200,  201.  The  facility  with  which  a  limited  liability 
company  may  be  formed  under  various  Acts  has  rendered  the  formation  of 
limited  partnerships  to  a  large  extent  obsolete.  There  are  so  many  ways  in 
which  a  limited  partner  may  become  liable  as  a  general  partner  when  he  would 
not  become  liable  as  a  shareholder  in  a  company,  so  that  it  is  obvious  that 
incorporation  is  a  preferable  proceeding. 

Requisites  of  a  Limited  Partnership.  To  constitute  a  limited  partnership  the 
following  requisites  must  be  observed  :  — 

(1)  There  must  be  a  general  partner  or  partners  whose  liability  is  unlimited. 

(2)  The   special  partners  must   make  their  contributions  to  the  capital 
in  cash. 

(3)  The  name  of  the  partnership  must  not  contain  the  name  of  the  special 
partner. 

(4)  A  certificate  of  partnership  must  be  filed  and  the  partnership  will  not 
be  deemed  to  be  formed,  so  as  to  limit  the  liability,  until  the  filing  has 
taken  place. 

(5)  The  certificate  must  contain  no  false  statement. 

(6)  The  business  of  the  partnership  must  be  confined  to  mercantile,  mechan- 
ical, manufacturing  or  the  like  business. 

(7)  There  must  be  no  alterations  in  the  names  of  the  partners,  the  nature 
of  the  business  or  the  capital  in  shares  thereof,  without  a  new  certificate 
being  filed. 

(8)  The  principal  place  of  business  must  not  be  removed  out  of  the  original 
county  ;  Riper  v.  Poppenhausen  (1870)  43  N.  Y.  68. 

(9)  The  special  partners  must  not  transact  any  business  on  account  of  the 
partnership  or   intermeddle  with  or  direct  (other  than  by  advice)   the 
affairs  thereof  nor  be  employed  for  that  purpose  even  in  the  absence  of 
the  general  partners. 

(10)  The  partnership  must  terminate  at  the  time  mentioned  in  the  certificate 
unless  renewed  by  filing  a  new  certificate. 

(11)  The  failure  to  observe  any  one  of  the  foregoing  will  make  the  special 
partner  liable  as  a  general  partner.     See  15  Central  Law   Journal  442, 
462. 

In  addition  to  the  foregoing  the  following  points  must  be  observed  :— 

(1)  No  profits  or  interest  may  be  withdrawn  by  the  special  partners  which 
will  depreciate  the  original  capital. 

(2)  The  partnership  must  not  be  terminated  before  the  time  designated  in 
the  certificate  without  the  observance  of  the  formalities  prescribed  by 

8*      It*. 

Businesses  Within  the  Act.  A  partnership  formed  for  the  purpose  of  build- 
ing and  running  steamboats  is  within  the  Act  ;  Bowes  v.  Hall  and  Holland 
(1857)  14  U.C.R.  316. 


Cash  Payment.  Tftp  pn.yment  must-  bp  i^  jy.sfr-  A  payment  by  bills  of 
exchange  is  bad.  Whittemore  v.  Macdonell  (1857)  6  C.P.  547,  and  so  is  a 
payment  by  surrendering  to  the  general  partner  notes  held  against  him  ;  Bene- 
dict v.  Van  Allen  (1859)  17  U.C.R.  234.  An  unmarked  cheque  is  insufficient  ; 
Durant  v.  Abendroth  (1877)  69  N.Y.  148. 
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Intermeddling.  Where  there  were  83  limited  partners  who  appointed  a  com- 
mittee to  advise  the  general  partner  who  interfered  in  the  business  of  the 
partnership  all,  the  members  of  the  committee  were  held  liable  as  general 
partners  ;  Whittemore  v.  Macdonell  (1857)  6  C.  P.  547  ;  Bowes  v.  Hall  and 
Holland  (1857)  14  U.C.R.  316.  See  Davis  v.  Bowes  (1857)  15  U.C.R.  280. 

Effect  of  Becoming  General  Partners.  Once  a  special  partner  becomes  liable 
as  a  general  partner  he  cannot  by  ceasing  his  interference,  or  otherwise,  escape 
liability  as  such  ;  Hutchison  v.  Bowes  (1857)  15  U.C.R.  156. 

Representations  by  Special  Partner.  A  representation  to  a  creditor  by  the 
special  partner  that  he  is  a  partner  and  has  an-  interest  in  the  business  will 
make  him  liable  to  the  creditor  ;  Watts  v.  Taft  (1858)  16  U.C.R.  256. 

Rights  Inter  se.  If  a  special  partner  becomes  chargeable  as  a  general  partner 
by  reason  of  some  act  of  the  general  partner  done  without  his  knowledge  or 
consent  he  will  be  entitled  to  indemnity  against  liability  to  the  creditors  of 
the  partnership  ;  Patterson  v.  Holland  (1858)  6  Gr.  414,  but  if  by  interference 
or  by  not  paying  the  amount  of  their  contribution  in  cash  they  become  liable 
as  such,  th«  special  partners  will  be  liable  to  contribute  ratably  as  between 
themselves  in  the  same  way  as  if  they  were  general  partners  ;  Patterson  v. 
Holland  (1858)  6  Gr.  414,  7  Gr.  1. 

Selling  Goods  to  Partnership.  A  special  partner  should  not  make  any  profit 
by  dealing  with  the  partnership  ;  Patterson  v.  Holland  (1858)  7  Gr.  1. 
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CHAPTER   152. 

An  Act  respecting  the  Registration  of  Co-Partnerships 

and  Business  firms. 


DECLARATIONS  OF  PARTNERSHIP  TO 

BE  FILED,  S.  1. 
Form,  s.  2. 

When  to  be  filed,  s.  3. 
Declaration    where    alteration   in 

partnership,  s.  4. 
Allegations   of     declarations    not 

controvertible   by   the   signers, 

s.  5. 
Signers   to   be   partners    until    a 

new  declaration  filed,  s.  7. 
DECLARATION  OF  DISSOLUTION,  s.  6. 

ACTIONS  AGAINST  PARTNERS  NOT  FIL- 
ING DECLARATION,  S.   8. 


DECLARATION  BY    PERSON   TRADING 
UNDER  A  BUSINESS    NAME   NOT 

HIS  OWN,  S.   9. 

Form,  s.  10. 

PENALTY  FOR  NOT  FILING  DECLAR- 
ATION, s.  11. 

REGISTRATION  OF  DECLARATIONS,  s. 
12. 

Form  of  index  books,  ss.  13,  14. 

Firm  index  book,  s.  14. 

individual  index  book,  s.  15. 

Fees  of  registrars,  s.  16. 

Furnishing  books,  s.  17. 

ACT   NOT  TO  APPLY  TO  CHEESE  MANU- 
FACTURING COMPANIES,  S.   18. 


HER  MAJESTY,  by  and  with  the  advice  and  consent  of  the 
Legislative  Assembly  of  the  Province  of  Ontario,  enacts 
as  follows : — 


Persons  in  |  ^ — (1)  Allpersons  associated  in  partnership  for  trading, man u- 

D9(I*tll6rSill'D   LO 

deliver  a         facturing  or  mining  purposes,  shall  cause  to  be  delivered  to  the 
declaration  to   registrar  of  the  registry  division  in  which  they  carry  or  intend 

the  Registrar.  ,  i        •  *  j      i         .•  M«  a         j  v     xi. 

to  carry  on   business,  a  declaration  in  writing,  signed  by  the 
several  members  of  such  co-partnership. 

When  some  of  (2)  If,  however,  any  of  the  said  members  are  absent  from  the 
absent.  '  e  place  where  they  carry  or  intend  to  carry  on  business,  at  the 
time  of  making  the  declaration,  then  the  declaration  shall  be 
signed  by  the  members  present  in  their  own  names,  and  also 
for  their  absent  co-members,  under  their  special  authority  to 
that  effect,  and  such  special  authority  shall  be  at  the  same  time 
filed  with  the  registrar  and  annexed  to  the  declaration. 
R.  S.  O.  1887,  c.  130,  s.  1. 


Requisites  of 
eclaration. 


2.  The  declaration  shall  be  in  the  form  or  to  the  effect 
of  Schedule  A  to  this  Act,  and  shall  contain  the  names,  sur- 
names, additions  and  residences  of  each  and  every  partner  as 
aforesaid,  and  the  name,  style  or  firm  under  which  they  carry 
on  or  intend  to  carry  on  such  business  and  shall  state  also  the 
time  during  which  the  partnership  has  existed  or  is  to  exist,  and 
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shall  declare  that  the  persons  therein  named  are  the  only 
members  of  such  co-partnership.  R.  S.  0.  1887,  c.  130,  s.  2. 

• 

3.  The  declaration  shall  be  filed  within  six  months  next  after  Time  of. filing 
the  formation  of  the  partnership.     R.  S.  O.  1887,  c.  130,  s.  3. 

4.  A  similar  declaration  shall  in  like  manner  be  filed  when  Declaration 
and  so  often  as   any  change  or  alteration  takes  place  in  the  in^artnerslfp 
membership  of  the  partnership,  or  in  the  name,  style  or  firm 

under  which  they  intend  to  carry  on  business,  or  in  the  place 
of  residence  of  any  member  of  the  firm  ;  and  every  new 
declaration  shall  state  the  alteration  in  the  partnership.  R.  S.  0. 
1887,  c.  130,  s.  4. 

5.  The  allegations  made  in  the  declarations  aforesaid  shall  Allegations  in 
not  be  controvertible  as  against  any  party  by  any  person  who  tiol  notTo^e 
has  signed  the  same,  nor  as  against  any  party  not  being  a  controvertible 
member  of  the  partnership  by  any  person  who  has  signed  the  1SLS™? 

,  nl       ^  -i  £   J.T-  -U-      J.-L  signing. 

same,  or  who  was  really  a  member  or  the  partnership  therein 
mentioned  at  the  time  the  declarations  were  respectively 
made.  R.  S.  0. 1887,  c.  130,  s.  5. 

0.  Upon  the  dissolution  of  a  partnership,  any  or  all  of  the  Declaration  of 
persons  who  composed  the  partnership  may  sign  a  declaration 
certifying  the  dissolution  of  the  partnership  :  such  declaration 
may  be   in   the  form   of  Schedule  B  to  this  Act.     R.  S.  O. 
1887,  c.  130,  s.  7. 

7.  Until  a  new  declaration  is  made  and  filed  by  him,  or  by  Persons  sign- 
his   co-partners    or   any    of    them    as    aforesaid,   no    person  j£gbee Deemed1 
who  shall  have  signed  the  declaration  filed  shall  be  deemejj  partners  till 
to   have   ceased   to_be  ^_Bartnjer ;    but   nothing   herein   con- 
tamed   shall   exempt   from   liability  any   person   who,  being 
a   partner,   fails  to   declare    the   same    as   already   provided, 
and    such    person   may,  notwithstanding  such   omission,    be  mg  to  declare 
sued  jointly  with  the  partners  mentioned  in  the  declaration,  or  the  same- 
they  may  be  sued  alone,  and  if  judgment  is  recovered  against 
them,  any  other  partner  or  partners   may  be  sued  jointly  or 
severally  in  an  action  on  the  original  cause  of   action   upon 
which  the   judgment   was  rendered;  nor  shall    anything   in  Bl§!jltesr£ \e. 
this  Act  be  construed  to  affect  the  rights  of  any  partners  with  tween  them 
regard  to  each  other,  except  that  no  dp.p.lflrfl.t.inn  as  aforesaid  selves- 
shall  be  nnpt.rnvp.rfr.ftr}  fry  fl.ny  pm-son  ^V>n  kac  ginned  frhe  same. 

R.  S.O.  1887,  c.  130,  s.  6. 

8. — (1)  If  any  persons  are  associated  as  partners  for  the  pur-  How  actions 
pose  of  trade,  and  no  declaration  is  filed  under  this  Act  with  brought 
regard  to  such  partnership,  then  any  action  which  might  be  against 
brought  against  all  the  members  of  the  partnership  may  also  be  tSdenoi/fil- 
brought  against  any  one  or  more  of  them,  as  carrying  on  or  as  ing  declara- 
having  carried  on  business  jointly  with  others,  without  naming  tlon' 
such  others  in  the  writ  or  declaration,  under  the  name  and  style 
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of  their  said  co-partnership  firm;  and  if  judgment  be  recovered 
against  him  or  them,  any  other  partner  or  partners  may  be 
sued  jointly  or  severally  on  the  original  cause  of  action  on  which 
such  judgment  is  rendered. 

When  the  ac-       (2)  If  any  such  action  be  founded  on  any  obligation  or  instru- 

tion  is  found-   ment  in  writing  in  which  all  or  any  of  the  partners  bound  by  it 

SgatioiMii0      are  named,  then  all    the    partners    named    therein    shall    be 

writing.  made  parties  to  such  action  ;  and  a  judgment  rendered  against 

any  member  of  such  existing  co-partnership  for  a  partnership 

debt  or  liability,  may   be   executed   by  process   of   execution 

against  all  and  every  the  partnership  stock,  property,  and  effects, 

in  the  same  manner,  and  to  the  same  extent  as   if   such   judg- 

ment had  been  rendered  against  such  co-partnership.     R.  S.  O. 

1887,  c.  130,  s.  8. 


A  person  9.  Every   person  who  is  engaged  in  business  for    trading, 

styleeindicates  manufacturing,  or  mining  purposes,  and   who    is    not  associ- 
piuralityto     ated  in  partnership  with  any  other  person   or    persons,   but 
declara-   wjlo  uges  as  j^s  business  style  some  name  or  designation  other 
than  his  own  name,  or  who  in  such  style    uses  his   own  name 
with  the  addition  of  "  and  Company"  or  some  other   word  or 
phrase  indicating  a  plurality  of  members    in   the   firm,   shall 
cause  to  be  delivered  to  the  registrar  of  the  registry  division 
in  which  such  person  carries  on  or  intends  to  carry  on  business, 
a  declaration  in  writing,  signed  by  such  person.     R.  S.  0.  1887, 
c.  130,  s.  9. 


Form  of 
declaration. 


10.  Such  declaration  shall  contain  the  name,  surname,  ad- 
dition, and  residence  of  the  person  making  the  same,  and  the 
name,  style  or  firm,  under  which  he  carries  on  or  intends  to 
carry  on  business,  and  shall  also  state  that  no  other  person  is 
associated  with  him  in  partnership  ;  and  such  declaration  shall 
be  filed  within  six  months  of  the  time  when  such  style  is  first 
used.  R.  S.  O.  1887,  c.  130,  s.  10. 


Penalty  for 
non-compli- 
ance. 


11.  Every  member  of  a  partnership  or  other  person  re- 
quired to  register  a  declaration  under  the  provisions  of  this 
Act  who  fails  to  comply  with  the  requirements  of  this  Act 
shall  forfeit  the  sum  of  $100,  to  be  recovered  before  any 
Court  of  competent  jurisdiction,  by  any  person  suing  as 
Application  of  well  in  his  own  behalf  as  on  behalf  of  Her  Majesty  ;  and  half 
penalty.  of  such  penalty  shall  belong  to  the  Crown  for  the  uses  of  the 
Province,  and  the  other  half  to  the  party  suing  for  the  same, 
unless  the  action  is  brought,  as  it  may  be,  on  behalf  of  the 
Crown  only,  in  which  case  the  whole  of  the  penalty  shall  be- 
long to  Her  Majesty  for  the  uses  aforesaid.  R.  S.  0. 1887,  c.  130, 
s.ll. 

Registrar  to         1 2.  It  shall  be  the  duty  of  the  registrar  to  enter  all  declara- 

record  declara-  tions  made  under  this  Act  in  the  order  in  which  the  same  are 

received  in  a  book  to  be  by  him  kept  for  that  purpose,  which 
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shall  at  all  times  during  office  hours  be  open  to  the  inspection 
of  the  public  gratuitously ;  and  for  registering  each  such  dec- 
laration the  registrar  shall  be  entitled  to  receive  from  the  fee17oTfiiing. 
person  filing  the  same  the  sum  of  fifty  cents  if  it  does  not  con- 
tain more  than  two  hundred  words,  and  at  the  rate  of  ten  cents 
per  hundred  words  for  all  above  the  number  of  two  hundred. 
R  S.  O.  1887,  c.  130,  s.  12. 

1 3.  It  shall  be  the  duty  of  each  registrar  to  keep  two  alpha-  Registrar  to 
betical  index  books  of  all  declarations  delivered  to  him,  in  pur-  jSeeP two  in- 
suance  of  the  provisions  of  this  Act.    R.  S.  0. 1887,  c.  130,  s.  13. 

1 4.  In  one  of  such  books,  hereinafter  called  the   "  Firm  In-  Form  of 
dex  Book,"  the  registrar  shall  enter  in  alphabetical  order  the  g^f^ Index 
styles  of  the  respective  firms,  in  respect  to  which  declarations 

have  been  delivered  to  him,  and  shall  place  opposite  each  such 
entry  the  names  of  the  person  or  persons  composing  such  firm, 
and  the  date  of  the  receipt  by  him  of  the  declaration,  in  the 
manner  shewn  in  the  form  of  "  Firm  Index  Book,"  given  in 
Schedule  C  to  this  Act.  R.  S.  0.  1887,  c.  130,  s.  14. 

15.  In  the  second  of  such  books,  hereinafter  called  the  "  In-  Form  of  "  In- 
dividual Index  Book,"  the  registrar  shall  enter  in  alphabeti- 

cal  order  the  names  of  the  respective  members  of  each  of  such 
firms,  and  shall  place  opposite  such  entry  the  style  of  the  firm 
of  which  such  person  is  a  member,  and  the  date  of  the  receipt 
of  the  declaration,  in  the  manner  shewn  in  the  form  of  "  Indi- 
vidual Index  Book,"  given  in  Schedule  D  to  this  Act.  R  S.  0. 
1887,  c.  130,  s.  15. 

16.  The  registrar  shall  be  entitled  to  charge  for  searches  Registrar's 
the  following  fees  and  no  more  :  fees  for  certain 

services. 

For  searching  in  Firm  Index — each  firm  ten  cents  ; 

For  searching  in  Individual  Index — each  name  ten  cents  ; 

For  each  certificate,  when  required — twenty-five  cents. 

R.  S.  0.  c.  1887, 130,  s.  16. 

1 T.  All  the  books  required  for  the  purposes  of  this  Act  shall  Who  to  fur- 
be  furnished  by  the  treasurer  of  the  municipality,  whose  duty 
it  is  to  furnish  registry  books  (or  in  case  of  his  default,  by 
the  registrar),  in  the  same  manner  as  other  registry  books. 
R  S.  0.  1887,  c.  130,  s.  17. 

1 8.  This  Act  shall  not  be  construed  to  apply  to  associations  Cheese  manu- 
of  individuals  for  the  manufacture  of  cheese  and  contributing  factu"nf  Gof- 
produce  from  their  dairies  for  that  purpose.  R.  S.  0. 1887,  c.  130, 
s.18. 
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SCHEDULE    A. 

(Section  2.) 

DECLARATION    OF   CO-PARTNERSHIP. 

Province  of  Ontario,  \ 
County  of  J 

We  of  in  (occu- 

pation) and  of  in 

(occupation),  hereby  certify 

1.  That  we  have  carried  on  and  intend  to  carry  on  trade  and  business 
as  at  in  partnership,  under 
the  name  and  firm  of  .      (or,  I  (or  we)  the 
undersigned,  of                                         in  ,  hereby  certify 
that  I  (or  we)  have  carried  on  and  intend  to  carry  on  trade  and  business- 
as                            at                            in  partnership  with  C.  D.  of 

and  E.  F.  of  (as  the  case  may  be). 

2.  That  the  said  partnership  has  subsisted  since  the  day  of 

18    . 

• 

3.  And  that  we,  (or  I  (or  we)  and  the  said  C.  D.  and 
E.  F.)  are  and  have  been  since  the  said  day  the  only  members  of  the- 
said  partnership. 

Witness  our  hands  at  this  day  of 

18     . 

R.  S.  0.  1887,  c.  130,  Sched.  A. 


SCHEDULE    B. 

(Section  6.) 

DECLARATION    OF  DISSOLUTION    OF    PARTNERSHIP. 

Province  of  Ontario,  ^        I, 

County  of  |  formerly  a  member  of  the  firm  carrying  on  busi- 

J   ness  as 

at  ,  in  the  County  of  ,  under 

the  style  of  ,  do  hereby  certify  that  the  eaid 

partnership  was  on  the  day  of  dissolved 

Witness  my  hand,  at  ,  the  day  of 

,  18    . 

R.  S.  0.  1887,  c.  130,  Sched.  B. 
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NOTES. 

Object  of  the  Act.  The  object  of  the  Act  was  the  removal  of  difficulties 
which  persons  having  claims  against  firms  bearing  a  certain  designation  experi- 
enced in  ascertaining  the  correct  names  and  addresses  of  all  whom  they  were 
entitled  to  hold  as  members,  and  the  protection  of  creditors  from  being  preju- 
diced or  misled  by  a  change  in  the  membership  while  the  name  remained  unal- 
tered or  by  a  change  in  the  name  without  any  alteration  in  the  personnel ;  per 
Moss  C.J.O.,  Bank  of  Toronto  v.  Nixon  (1879)  4  A.R.  346,  349. 

Suing  in  Partnership  Name.  The  changes  in  procedure  made  by  and  since 
the  Judicature  Act  enable  a  partnership  to  be  now  sued  in  the  partnership 
name,  and  a  judgment  recovered  in  such  suit  will  be  a  judgment  against  all 
persons  who  were  actually  partners  in  the  firm.  Where  a  firm's  name  is  used 
it  is  only  a  convenient  method  for  denoting  those  persons  who  compose  the 
firm  at  the  time  when  that  name  is  used,  and  a  plaintiff  who  sues  partners  in 
the  name  of  their  firm  in  truth  sues  them  individually,  just  as  much  as  if  he 
had  set  out  all  their  names,  per  Lindley  L.  J.  Western  National  Bank  v.  Perez 
(1891)  1  Q.B.  304,  314;  Re  Sinclair  v.  Bell  (1897)  28  O.K.  483.  But  it  would 
not  amount  to  a  judgment  against  a  person  not  actually  a  partner,  who  would, 
however,  be  liable  as  a  nominal  partner  by  having  held  himself  out  as  a  part- 
ner; Re  Young  v.  Parker  (1888)  12  P.R.  646;  Standard  Bank  v.  Frind  (1893) 
15  P.R.  438,  arid  the  judgment  would  destroy  all  liability  of  the  person  who 
would  be  liable  as  a  nominal  partner;  Scarf  v.  Jardine  (1882)  7  App.  Gas.  345. 

Suing  Partners  Individually.  When  all  the  partners  are  within  the  juris- 
diction and  any  of  them  are  sued  individually,  a  judgment  in  an  action  against 
one  would  but  for  the  provisions  of  the  Act  be  a  bar  to  a  subsequent  action 
against  the  others.  Munster  v.  Cox  (1885)  10  App.  Gas.  680;  King  v.  Hoare 
(1845)  13  M.  &  W.  494  ;  Kendall  v.  Hamilton  (1879)  4  App.  Gas.  504  ;  Toronto 
Dental  Co.  v.  McLaren  (1890)  14  P.R.  89;  and  the  rule  applies  where  all  the 
partners  are  originally  made  defendants  to  and  enter  appearances  in  the  same 
action  and  judgment  by  consent  is  obtained  against  one  of  them  in  that  action ; 
McLeod  v.  Power  (1898)  2  Ch.  295;  but  semble  not  where  judgment  is  obtained 
against  one  before  the  others  by  default,  ib. 

The  rule  is  still  the  same  where  the  partnership  is  registered. 

Where  the  partnership  is  not  registered  the  suing  and  obtaining  judgment 
against  one  or  more  partners  is  not  a  bar  to  an  action  upon  the  original  cause 
of  action  against  the  other  partners,  ss.  7  and  8. 

Dissolution.  The  rearrangement  of  the  6th  and  7th  sections  of  the  Act  upon 
the  revision  in  1897  would  appear  to  make  the  registration  of  a  certificate  of 
dissolution  compulsory.  The  registration  of  such  a  certificate  was  formerly 
optional ;  Bank  of  Toronto  v.  Nixon  (1879)  4  A.R.  346. 

There  would  appear  to  be  nothing  in  the  Statute  dispensing  with  the  require- 
ments of  the  common  law  as  to  the  notice  of  dissolution  required  to  be  given 
so  as  to  absolve  a  retiring  partner  as  against  persons  who  had  no  notice  of  the 
dissolution;  see  Wigle  v.  Williams  (1895)  24  S.C.R.  713. 

Public  notice  of  dissolution  given  by  advertisement  in  the  Gazette  is  suffici- 
ent, not  only  against  all  who  can  be  shown  to  have  seen  it,  but  also  as  against 
all  who  had  no  dealings  with  the  old  firm  whether  they  saw  it  or  not.  But 
an  advertisement  in  any  other  paper  is  no  evidence  against  any  one  who  can- 
not be  shown  to  have  seen  it ;  Lindley  on  Partnership,  5th  Ed.  222 ;  Hendry  v. 
Turner  (1886)  32  Ch.  D.  355.  An  advertisement,  however,  is  not  indispen- 
sible ;  its  place  may  be  supplied  by  something  else.  Any  notice  to  old  custo- 
mers and  a  change  of  sign  or  name  of  firm  as  to  new  customers  will  be  sufficient 
evidence  to  go  to  the  jury  of  notice  of  the  dissolution,  ib.  see  Darling  v. 
Magnan  (1855)  12  U.C.R.  471. 

Suing  for  Penalty.  Two  persons  may  sue  for  the  penalty  and  two  or  more 
partners  maybe  joined  as  defendants  in  the  action;  Chaput  v.  Robert  (1887) 
14  A.R.  354.  The  action  must  be  brought  within  one  year,  31  Eliz.  c.  5,  s.  5; 
Dyer  v.  Best  (1866)  4  H.  &  C.  189. 
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Partnerships  Within  the  Act.  The  Act  extends  only  to  trading,  manufactur- 
ing and  mining  partnerships.  Associations  for  the  manufacture  of  cheese  from 
produce  contributed  from  the  dairies  of  the  members  are  excepted,  s.  18. 

Trading  in  Firm  Name.  A  man  may  carry  on  business  in  a  firm  name,  but  if 
the  name  indicated  a  plurality  of  members,  he  must  within  six  months  register 
a  declaration  that  no  other  person  is  associated  with  him  or  he  will  be  liable 
to  a  penalty.  A  person  carrying  on  business  in  a  firm  name  must  sue  in  his 
own  name ;  Mason  v.  Mogridge  (1892)  8  T.L.R.  805,  but  if  the  name  is  his  own 
followed  by  the  words  "  &  Co."  an  amendment  striking  them  out  will  be 
granted  as  of  course;  Lang  v.  Thompson  (1895)  16  P.R.  516.  A  person  car- 
rying on  business  within  Ontario  in  a  name  or  style  other  than  his  own  name 
may  be  sued  in  such  name  or  style.  C.R.  231. 


Gl 


CHAPTER  156. 

eir 

An  Act  respecting  Wages. 
As  amended  by  62  V.  c.  17. 

HER  MAJESTY,  by  and  with  the  advice  and  consent  of 
the  Legislative  Assembly  of  the  Province  of  Ontario, 
enacts  as  follows  : — 


Application  of      1  •  This  Act  shall  apply  to  wages  or  salary  whether  the  em- 
Act,  ployment  in  respect  of  which  the  same  shall  be  pay  able,  be,  by  the 
day,  by  the  week,  by  the  job  or  piece  or  otherwise.     R.  S.  0. 

1887,  c.  127,s,4.  ' 


2.  Whenever  an  assignment  is  made  of  any  real  or  personal 
property  for  the  general  benefit  of  creditors,  the  assignee  shall 
en Iss?^-"^    Pav  JTl  prinri*y  to  the  claims  of  the  ordinary  or  general  creditors 


Wages  or 
salaries  to 


ments  for 
benefit  of 
r  editors. 


<O        i 


And  in 

winding  up 
proceedings 
under  Rev. 
Stat.  c.  222. 


of  the  person  making  the  same,  the  wages  or  salary  of  all 


Q  employment  of  such  pp.rann  at  the  time  of  the  making  of 
such  assignment,  or  within  one  month  before  the  making 
thereof,  npiji  exceeding  thrgQ  months*  wfl.orps  nr  sa.ln.rv.  and  such 


persons  shall  be  entitled  to  rank  as  ordinary  or  general  creditors 
for  the  residue,  if  any,  of  their  claims.     R.  S.  0. 1887,  c.  127,  s.  1. 

3.  In  distributing  the  assets  of  a  company  under  the  pro- 
visions of  The  Joint  Stock  Companies'  Winding-up  Act,  the 
liquidator  shall  pay  in  priority  to  the  claims  of  the  ordinary 
or  general  creditors  of  the  company  the  wages  or  salary  of  ajj 
persona  ir^  f.hp.  pTnp1njTr>p.r|tLpf  the  company  at  the  time  of  the 
making  of  the  winding-up  order,  or  within  one  month  before 
the  making  thereof,  not  p™pp.rHnor  thrpp 


galary.  and  such  persons  shall  be  entitled  to  rank  as  ordinary 
or  general  creditors  of  the  company  for  the  residue,  if  any,  of 
their  claims.  R.  S.  0.  1887,  c.  127,  s.  2. 


And  over 
execution 
creditors. 


Rev.  Stat. 
c.  78 


4.  All  persons  who  are  at  the  time  of  the  seizure  by  the 
Sheriff,  or  who  within  one  month  prior  thereto  have  been  in 

the  execution  debtor,  and  who  shall  become 


entitled  to  share  in  the  distribution  of  money  levied  out  of  the 
property  of  a  debtor  within  the  meaning  of  The  Creditors' 
Relief  Act,  shall  be  entitled  to  be  paid  out  of  such  money 
the  wages  or  salary  due  to  them  by  the  execution  debtor, 
npt^exceeding  three  months'  wages  or  salarvr  in  priority  to  the 
claims  of  the  other  creditors  of  the  execution  debtor,  and  shall 
be  entitled  to  share  pro  rata  with  such  other  creditors  as  to  the 
residue,  if  any,  of  their  claims.  R.  S.  0.  1887,  c.  127,  s.  3  ; 
55  V.  c.  27,  s.  1. 
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5.  All  persons  in  the  employment  o£  an  absconding  debtor  And  in  case  of 
at  the  time  of  a  seizure  by  the  Sheriff  under  The  Act  respect-  attachment. 
ing  Absconding  Debtors  or  within  one  month  prior  thereto, 

shall  be  entitled  to  be  paid  out  of  any  moneys  realized  out  of 

the  property  of  such  debtor,  by  such  Sheriff  the  wages  or  salary  Rev-  Stat- 

due  to  them  by   the  absconding  debtor,  not  exceeding  three  Cc 

months  wa^es  or  glairy,  in  pHr^ty  to  the  claims  of  the  other 

creditors  of  the  absconding  debtor  and  shall  be  entitled  to  share 

pro  rata  with  such  other  creditors  as  to  the  residue,  if  any,  of 

their  claims.     55  V.  c.  27,  s.  2. 

6.  In  the  administration  of  the  estate  of  any  person  dying  And  in  ad- 
on  or  after  the  13th  day  of  April,  1897,  any  person  in  the  Restates100' 
employment  of  the  deceased  at  the  time  of  his  death,  or  with- 
in one  month  prior  thereto,  who  is  qntitled  tq  share  in  the 
djfitribnf.irm  nf  fViP  pstaf^   shall  be  entitled  to   his  salary  or 

wages  notgexceeding  thr^ft  mnnt.ha  thereof  in  priority  to  the 
claims  of  the  ordinary  or  general  creditors  of  the  deceased, 
and  such  person  shall  be  entitled  to  rank  as  an  ordinary  or     . 
general  creditor  of  such  deceased  person  for  the  residue,  if, 
any,  of  his  claim.     60  V.  c.  23,  ss.  1,  2. 

T. — (1)  No  debt  due  or  accruing  to  f\  tnftrcVianirc.  workman  Debts  due  to 

P,m piny p^  for  or  in  respect  of  his  mechanics» 

etc.  tor  wages, 


wages  or  salary,  shall  be  liable  to  seizure  or  attachment,  unless  not  to  be 
such  debt  exceeds  the  sum  of  $25,  and  then  only  to  the  extent 


. 

BXC6S8 

ftxrcpgs.  over  $25. 


(2)  Nothing  in  the  preceding  sub  -section  contained  shall  affect  Saving  clause 
or  impair  the  right  or  remedies  of  any  creditor  whose  debt  has  a8  to  <],e!?t8f 
been  contracted  before  the  first  day  of  October,  1874.     R.  S.  0.  i^Oct    1874 
1887,  c.  64,  s.  8. 

8.  This    Act    is  not  intended  to  apply  to  an  assignment  Not  to  inter- 
made  under  the  provisions  of  any  Act  of  the  Parliament  of  ?e,re  —  th  JU 

/-<          i  i    L*  t        i  •  Dominion  In 

(Janada  relating  to   or  respecting  bankruptcy  or  insolvency,  solvency  Act 
R.  S.  0.1887,c.  127,  s.  5. 

[As  to  wages  payable  to  employees  of  contractors  for  public 
works,  see  Gap.  155J\ 

9.  —  (1)  The  wages  in  respect  of  which  priority  is   herein-  When  wages 


before  in  this  Act  conferred  and  declared  shall  become  due  and  to 

i  111,1  •  T       •  i    j  i     .  *«•  ,.       on  distribution 

be  payable  by  the  assignee,  liquidator,  sheriff,  executor,  admin-  of  estate  by 
istrator  or  other  person  charged  with  the  duty  of  winding  up  assignee,  ad- 

j-   j.   -U    A-         j.i5  £  -J      Vi«  .  f  mimstrator, 

or  distributing  the  various  estates  atoresaid  witfrm  qnp  mrm+.h  etc> 
from  the  time  when  the  estate  so  being  wound  up  or  distri- 
buted shall  have  been  received  by  or  placed  under  the  control 
of  such  assignee,  liquidator,  sheriff,  executor,  administrator  or 
other  person  as  aforesaid  njn]?.sa  U.  a>>?|]1  appear  fro  fri'm  r>r 
that  the  said  estate-is  not  nf  rsnffip.iVnfr_vfi.lnft  to  pay  ffhft 
on  charges  (if  any)  thereon  having  by  law  priority  over  the 
said^prior  claim  for  wages,  and  the  ordinary  expenses  and  dis- 
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Protection^  of 
assignee,  etc., 


Lien  holders 

joining  m 

action  for 
wages. 
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Sec.  9  (3). 


burgements  of  windipg_iLp  and  distributing 
but  such  ordinary  expenses  shall  not  include  the  cost  of  litiga- 
tion or  other  unusual  expenses  concerning  the  estate  or  any  part 
thereof,  unless  the  person  entitled  to  the  said  lien  for  wages 
shall  have  consented  _in  writing  to  such  proceedings  being 
taken  before  they  were  commenced  or  shall  afterwards  have 
adopted  or  ratified  in  writing  such  proceeding. 

(2)  Provided  that  in  the  case  of  such  prior  claims  for  wages 
as  aforesaid  the  said  assignee,  liquidator,  sheriff,  executor, 
administrator  or  other  person  engaged  in  winding  up  or  dis- 
tributing an  estate  may  forthwith  upon  such  estate  coming  to 
his  hands,  pay  the  said  prior  claims  for  wages  without  being 
chargeable  in  case  it  shall  in  the  end  appear  that  such  estate 
was  insufficient  to  have  justified  such  payment  provided  hes 
has  acted  in  good  faith  and  has  reasonable  grounds  to  believe 
that  the  estate  would  prove  sufficient. 


/3\  ^ny  number  of  lien  holders  in  respect  of  such  prior  claims 

_    v   '          J  .  .   ,™ 

for  wages  upon  the  same  estate  may  join  in  any  action,  suit  or 
other  proceeding  for  the  enforcement  of  such  claims.  62  V. 
c.  17. 
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NOTES. 

Who  are  Entitled  to  Priority.  Priority  for  wages  to  the  amount  limited  by 
the  Act  is  given  '  '  to  all  persons  in  the  employment  "  of  the  Company  or  person 
whose  estate  is  being  administered  at  the  time  of  the  happening  of  the  event 
which  occasions  the  administration,  or  within  one  month  prior  thereto.  It 
will  be  noticed  that  the  words  "persons  in  the  employment  of"  are  wider 
than  the  words  of  s.  7,  exempting  wages  or  salary  of  "mechanics,  workmen, 
labourers,  servants,  clerks  or  employees."  Under  the  latter  section  a  Medical 
Health  Officer  is  not  an  employee  ;  Macfie  v.  Hutchinson  (1887)  12  P.R.  167  ; 
Forsyth  v.  Canniff  (1890)  20  O.K.  478.  A  salary  of  £200  a  year  of  a  Secretary 
of  a  Company  was  held  not  to  be  "wages  of  a  servant"  within  the  English 
Wages  Attachment  Abolition  Act  ;  Gordon  v.  Jennings  (1882)  9  Q.B.D.  145. 

A  person  who  at  a  postmaster's  reqxiest  gratuitously  assisted  him  in  assort- 
ing letters  was  held  to  be  within  the  phrase  "  person  employed  under  the  Post 
Office"  ;  R.  v.  Reason  (1854)  22  L.J.M.C.  11.  A  music  master  giving  lessons 
twice  a  week  at  a  school  at  so  much  an  hour  is  not  a  "  clerk  or  servant"  ; 
Ex  parte  Walker  (1873)  L.R.  15  Eq.  412;  see  also  Ex  parte  Harcourt  (1875) 
31  L.T.  188. 

A  foreman  engaged  in  hiring  and  discharging  men,  paying  wages  and  doing 
no  manual  labor  is  not  a  '  '  labourer,  servant  or  apprentice  "  within  s.  85  of  the 
Ontario  Companies  Act,  R.S.O.  c.  191  ;  Welch  v.  Ellis  (1895)  22  A.R.  255. 

An  auditor  is  not  a  "  clerk  or  other  person  in  the  employment  of  a  company  " 
within  The  Winding  Up  Act,  R.S.O.  c.  129,  s.  56.  Re  Ontario  Forge  and 
Bolt  Co.  ;  Townsend's  Case  (1896)  27  O.R.  230. 

There  is  no  reported  case  as  to  the  construction  of  the  words  '  '  persons  in 
the  employment  "  contained  in  the  Act.  It  is  submitted  that  the  relationship 
of  master  and  servant  must  exist  to  entitle  an  employee  to  the  priority 
prescribed. 

The  services  should  belong  to  the  master  exclusively  ;  Ex  parte  Oldham 
(1875)  32  L.T.  181  ;  Ex  parte  Butler  (1873)  28  L.T.  375. 

The  relation  of  master  and  servant  exists  only  between  persons  of  whom  the 
one  has  the  order  and  control  of  the  work  done  by  the  other.  A  master  is  one 
who  not  only  prescribes  to  the  workman  the  end  of  his  work,  but  directs,  or 
at  any  moment  may  direct  the  means  also,  or,  as  it  has  been  put,  '  '  retaingJJie 
the  work."  Sadler  v.  Henlock  (1855)  4  E.  &  B.  570; 


ollockon  Torts,  5th  Ed.  p.  75  ;  Yewens  v.  Noakes  (1880)  6  Q.B.D.  530. 

A  commercial  traveller,  Ex  parte  Neal  (1827)  Mont.  &  Me  A.  194  ;  an  editor, 
Ex  parte  Chipchase  (1863)  7  L.T.  290  ;  seamen,  Re  Dawson  (1850)  1  Fonb.  N.R. 
229  ;  and  persons  paid  by  the  piece,  Re  Allsop  (1875)  32  L.T.  433  ;  Ex  parte 
Holly  oak  (1887)  35  W.R.  396,  are  all  servants,  but  a  person  paid  by  commis- 
sion is  not  ;  Ex  parte  Simmons  (1874)  30  L.T.  311  ;  Ex  parte  Hickin  (1850)  19 
L.  J.  Bank.  8  ;  is  not. 
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53  VICTORIA,  CHAP.  33.) 
54-55  VICTORIA,  CHAR  17.  t  DOMINION. 
60-61  VICTORIA,  CHAP.  10. ) 


Short  title. 

Imp.  Act  s.  1 
Interpretation 

Act  8  2 


An  Act  relating  to  Bills  of  Exchange,  Cheques  and 

Promissory  Notes. 

As  amended. 

HER  Majesty,  by  and  with  the  advice  and  consent  of  the 
Senate  and  House  of  Commons  of  Canada,  enacts  as 
follows  :  — 

PART  I. 

PRELIM1NAKY. 

1.  This  Act  may  be  cited  as  "  The  Bills  of  Exchange  Act, 


"Action." 

"Bank." 
"Bearer." 


'  un^ess  the  context  otherwise  requires,  — 
"Acceptance"      (a.)  The  expression  "Acceptance"  means  an  acceptance  com- 
pleted by  delivery  or  notification; 

(£^  The  expression  "Action"  includes  counter  claim  and 
set  off; 

(c.)  [The  expression  "Bank"  means  an  incorporated  bank  or 
savings  bank  carrying  on  business  in  Canada  ;] 

(d.)  The  expression  "Bearer"  means  the  person  in  possession 
of  a  bill  or  note  which  is  payable  to  bearer; 

(&)  The  expression  "Bill"  means  bill  of  exchange,  and 
"Note"  means  promissory  note; 

(fy  The  expression  "Delivery"  means  transfer  of  possession, 
actual  or  construe  cive,  from  ons  person  to  another; 

(gr.)  The  expression  "Holder"  means  the  payee  or  indorsee 
of  a  bill  or  note  who  is  in  possession  of  it,  or  the  bearer 
thereof  ; 

(h\  The  expression  "Indorsement"  means  an  indorsement 

i   j.   j  T_      j  v 
completed  by  delivery  ; 

(i.)  The  expression  "Issue"  means  the  first  delivery  of  a 
bill  or  note,  complete  in  form,  to  a  person  who  takes  it  as  a 
holder  ; 

)  The  expression  "Value"  means  valuable  consideration; 
)  [The  expression  "Defence"  includes  counter-claim.] 
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PART  II. 

BILLS  OF  EXCHANGE. 

Form  and  Interpretation. 

3.  A  bill  of  exchange  is  an  unconditional  order  in  writing,  Bill  of  ex- 
addressed  by  one  person  to  another,  signed  by  the  person  giving  |j[*° g^Je fined 
it,  requiring  the  person  to  whom  it  is  addressed  to  pay,  on 
demand  or  at  a  fixed  or  determinable  future  time,  a  sum  certain 
in  money  to  or  to  the  order  of  a  specified  person,  or  to  bearer: 

2.  An  instrument  which  does  not  comply  with  these  con-  When  instru- 
ditions,  or  which  orders  any  act  to  be  done  in  addition  to  the  j^fbill101' 
payment  of  money,  is  not,  except  as  hereinafter  provided,  a 

bill  of  exchange: 

3.  An  order  to  pay  out  of  a  particular  fund  is  not  uncon-  Unconditional 
ditional  within  the  meaning  of  this  section;  but  an  unqualified  order  defined, 
order  to  pay,  coupled  with  (a)  an  indication  of  a  particular 

fund  out  of  which  the  drawee  is  to  re-imburse  himself,  or  a 
particular  account  to  be  debited  with  the  amount,  or  (6)  a 
statement  of  the  transaction  which  gives  rise  to  the  bill,  is 
unconditional : 

4.  A  bill  is  not  invalid  by  reason —  Bill  not  in- 

/     \    rm,    L  -j.  •  j    ,    j  valid  for  rea' 

(a.)   1  hat  it  is  not  dated;  sons  specified. 

(6.)  That  it  does  not  specify  the  value  given,  or  that  any 
value  has  been  given  therefor; 

(c.)  That  it  does  not  specify  the  place  where  it  is  drawn  or 
the  place  where  it  is  payable. 

4.  An  inland  bill  is  a  bill  which  is,  or  on  the  face  of  it  pur-  Inla.nd  »nd 
ports  to  be,  (a)  both  drawn  and  payable  within  Canada,  or  (6)  imp1.  Act  s.  4 
drawn  within  Canada  upon  some  person  resident  therein.    Any 

other  bill  is  a  foreign  bill: 

2.  Unless  the  contrary  appears  on  the  face  of  the  bill,  the  if  not  noted 
holder  may  treat  it  as  an  inland  bill. 

5.  A  bill  may  be  drawn  payable  to,  or  to  the  order  of,  the  If  different 
drawer;  or  it  may  be  drawn  payable  to,  or  to  the  order  of,  the  JJ^he  same1 
drawee.  person. 

2.  Where  in  a  bill  drawer  and  drawee  are  the  same  person,  option  of 
or  where  the  drawee  is  a  fictitious   person  or  a  person   not  holder  in  case 
having  capacity  to  contract,  the  holder  may  treat  the  instru- 8] 
ment  at  his  option,  either  as  a  bill  of  exchange  or  as  a  promis- 
sory note. 

6.  The  drawee  must  be  named  or  otherwise  indicated  in  a  Drawee  to  be 
bill  with  reasonable  certainty:  im^Act  s  6. 

2.  A  bill  may  be  addressed  to  two  or  more  drawees,  whether  If  there  are 
they  are  partners  or  not;  but  an  order  addressed  to  two  drawees  morethan  one- 
in  the  alternative,  or  to  two  or  more  drawees  in  succession  is 
not  a  bill  of  exchange. 
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Certainty  re- 
quired as  to 
fayee. 
mp.  Act  s.  7. 
If  payable  to 
two  or  more 

Eayees,  or  to 
older  of  office 


7.  Where  a  bill  is  not  payable  to  bearer,  the  payee  must  be 
named  or  otherwise  indicated  therein  with  reasonable  certainty: 

2.  A  bill  may  be  made  payable  to    two    or   more    payees 
jointly,  or  it  may  be  made  payable  in  the  alternative  to  one 
of  two,  or  one  or  some  of  several  payees.     A  bill  may  also 
be  made  payable  to  the  holder  of  an  office  for  the  time  being: 

3.  Where  the  payee  is  a  fictitious  or  non-existing  person,  the 
bill  may  be  treated  as  payable  to  bearer. 

8.  When   a   bill   contains   words   prohibiting   transfer,   or 
indicating  an  intention  that  it  should  not  be  transferable,  it  is 
valid  as  between  the  parties  thereto,  but  it  is  not  negotiable: 

2.  A  negotiable  bill  may  be  payable  either  to  order  or  to 
bearer : 

3.  A  bill  is  payable  to  bearer  which  is  expressed  to  be  so 
payable,  or  on  which  the  only  or  last  indorsement  is  an  in- 
dorsement in  blank : 

4.  A  bill  is  payable  to  order  which  is  expressed  to  be  so 
payable,  or  which  is  expressed  to  be  payable  to  a  particular 
person,  and  does  not  contain    words   prohibiting  transfer  or 
indicating  an  intention  that  it  should  not  be  transferable: 

5.  Where  a  bill,  either    originally    or    by    indorsement,   is 
expressed  to  be  payable  to  the  order  of  a  specified  person,  and 
not  to  him  or  his  order,  it  is  nevertheless  payable  to  him  or  his 
order,  at  his. option. 

Sum  payable.        9.  The  sum  payable  by  a  bill  is  a  sum  certain  within  the 
Imp.  Act  s.  9.  meaning  of  this  Act,  although  it  is  required  to  be  paid — 

(a.)  With  interest ; 

(6.)  By  stated  instalments  ; 

(c.)  By  stated  instalments,  with  a  provision  that  upon  default 
in  payment  of  any  instalment  the  whole  shall  become  due ; 

(d.)  According  to  an  indicated  rate  of  exchange,  or  accord- 
ing to  a  rate  of  exchange  to  be  ascertained  as  directed  by  the 
bill: 

2.  Where  the  sum  payable  is  expressed  in  words  and  also  in 
figures,  and  there  is  a  discrepancy  between  the  two,  the  sum 
denoted  by  the  words  is  the  amount  payable : 

3.  Where  a  bill  is  expressed  to  be  payable  with  interest, 
unless  the  instrument  otherwise  provides,  interest  runs  from 
the  date  of  the  bill,  and  if  the  bill  is  undated,  from  the  issue 
thereof. 


If  payee  is 
non-existing. 


Certain  bills 
valid  but  not 
negotiable. 
Imp.  Act  s.  8. 

Payable  to 
order  or 
bearer. 

To  bearer. 


To  order. 


Option  of 
payee. 


Discrepancy 
between 
figures  and 
words. 

Interest. 


Bill  payable 
on  demand. 
Imp.  Act  s.  1 
varied. 


1C.  A  bill  is  payable  on  demand — 

(a.)  Which   is  expressed   to  be  payable  on  demand,  or  on 
presentation ;  or — 
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(6.)  In  which  no  time  for  payment  is  expressed  : 

2.  Where  a  bill  is  accepted  or  indorsed  when  it  is  overdue,  Acceptance, 
it  shall,  as  regards  the  acceptor  who  so  accepts,  or  any  indorser  etc.,  when 
who  so  indorses  it,  be  deemed  a  bill  payable  on  demand. 

11.  A  bill  is  payable  at  a  determinable  future  time,  within  Bill  payable 
the  meaning  of  this  Act,  which  is  expressed  to  be  payable  —      J*  a  fu*ure 

Imp.  Act  s.  11 

(a)  At  sight  or  at  fixed  period  after  date  or  sight  :  varied. 

(b)  On   or   at   a  fixed   period   after   the   occurrence    of   a 
specified  event  which  is  certain  to  happen,  though  the  time  of 
happening  is  uncertain  : 

2.  An  instrument  expressed  to  be  payable  on  a  contingency  AS  to  contin- 
is  not  a  bill,  and  the  happening  of  the  event  does  not  cure  the  gencies. 
defect.     54  and  55  Vic.  c.  17,  s.  1. 


Where  a  bill  expressed  to  be  payable  at  a  fixed  period  Omission.  of 
after  date  is  issued  undated,  or  where  the  acceptance  of  a  bill  date»ji  bl'i 
payable  at  sight  or  at  a  fixed  period  after  sight  is  undated,  any  date*. 
holder  may  insert  therein  the  true  date  of  issue  or  acceptance,  Imp.  Act  s.  12 
and  the  bill  shall  be  payable  accordingly; 

Provided  that  (a)  where  the  holder  in  good  faith  and  by  AS  to  wrong 
mistake  inserts  a  wrong  date,  and  (b)  in  every   case  where   a  date- 
wrong  date  is  inserted,  if  the  bill  subsequently  comes  into  the 
hands  of  a  holder  in  due  course,  the  bill   shall  not   be   voided 
thereby,  but  shall  operate  and  be  payable  as  if  the  date  so  in- 
serted had  been  the  true  date.     54  and  55  Vic.  c.  17,  s.  2. 


ma 


13.  Where  a  bill  or  an  acceptance,  or   any  indorsement  on 

a  bill,  is  dated,  the  date  shall,  unless  the  contrary  is  proved,  be  fade  evidence, 
deemed  to  be  the   true  date   of   the   drawing,   acceptance   or  I™?:/,Act  s* 13 

^  _  -*-  V  t*i  IfU. 

indorsement,  as  the  case  may  be : 

2.  A  bill  is  not  invalid  by  reason  only  that   it  is   antedated  Certain  dat- 
or  postdated,  or  that  it  bears  date  on  a  Sunday  [or  other  non-  1D^dn?t  to  m" 
juridicial  day.] 

14.  Where  a  bill  is  not  payable   on  demand,   the   day   on  Computation 
which  it  falls  due  is  determined  as  follows  : —  of  time  oj 

payment. 

(a.)  Three  days,  called  days  of   grace,  are,   in   every   case,  ImP-  Act  s- 14 
where  the  bill  itself  does  not  otherwise  provide,  added   to   the  ifays  of 
time  of  payment  as  fixed  by  the  bill,  and  the   bill   is  due   and  grace, 
payable  on  the  last  day  of  grace :  Provided  that — 

(1.)  Whenever  the  last  day  of  grace  falls  on  a  legal  holiday  Non- juridical 
or  non-juridical  day  in  the  Province   where   any   such  bill   is  3fy*'   .  Im 
payable,  then  the  day  next  following,  not  being  a  legal  holiday  Act. 
or  non-juridical  day  in  such  Province,  shall  be  the  last  day  of 
grace  : 
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What  shall  be 

such. 

Not  in  Imp. 

Act. 

In  all  Pro- 
vinces except 
Quebec. 
Not  in  Imp. 
Act. 


In  Quebec. 
Not  in  Imp. 
Act. 


In  every 
Province. 
Not  in  Imp. 
Act 


Days  to  be 
computed 
when  time 
begins  to  run. 


When  time 
begins  to  run, 


"  Months." 

Reckoning  of 

time. 

Not  in  Imp. 

Act. 


(2.)  In  all  matters  relating  to  bills  of  exchange  the  follow- 
ing and  no  other  shall  be  observed  as  legal  holidays  or  non- 
juridical  days,  that  is  to  say  : 

(a.)  In  all  the  Provinces  of  Canada,  except  the  Province  of 
Quebec  : — 

Sundays ; 

New  Year's  day ; 

Good  Friday  ; 

Easter  Monday ; 

Christmas  Day ; 

Labor  Day,:  the  first  Monday  in  September. 

The  birthday  (or  the  day  fixed  by  proclamation  for  the  cele- 
bration of  the  birthday)  of  the  reigning  Sovereign ;  and  if 
such  birthday  is  a  Sunday,  then  the  following  day  ; 

The  first  day  of  July  (Dominion  Day),  and  if  that  is  a  Sun- 
day, then  the  second  day  of  July  as  the  same  holiday  ; 

Any  day  appointed  by  proclamation  for  a  public  holiday,  or 
for  a  general  fast,  or  a  general  thanksgiving  throughout 
Canada  ;  and  the  day  next  following  New  Year's  Day  and 
Christmas  Day,  when  those  days  respectively  fall  on  Sunday  ; 

( b.)  And  in  the  Province  of  Quebec  the  said  days,  and  also — 

The  Epiphany ; 
The  Ascension  ; 
All  Saints'  Day  ; 
Conception  Day  ; 

(c.)  And  also,  in  any  one  of  the  Provinces  of  Canada,  any 
day  appointed  by  proclamation  of  the  Lieutenant  Governor  of 
such  Province  for  a  public  holiday,  or  for  a  fast  or  thanks- 
giving within  the  same,  or  being  a  non -juridical  day  by  virtue 
of  a  statute  of  such  Province  : 

3.  Where  a  bill  is  payable  [at  sight]   or   at   a   fixed  period 
after  date,  after  sight,  or  after   the   happening  of   a   specified 
event,  the  time  of  payment   is   determined   by  excluding  the 
day  from  which  the  time  is  to  begin  to  run   and  by  including 
the  day  of  payment : 

4.  Where  a  bill  is  payable  [at  sight]   or  at  a   fixed   period 
after  sight,  the  time  begins  to  run  from  the  date  of  the  accept- 
ance  if   the   bill  is  accepted,  and  from  the  date  of   noting  or 
protest  if  the  bill  is  noted  or  protested  for   non-acceptance,  or 
for  non-delivery  : 

5.  The  term  "  Month  "  in  a  bill  means  the  calendar  month  : 

6.  Every  bill  which  is  made  payable  at  a  month  or  months 
after  date  becomes  due   on   the   same   numbered   day   of  the 
month  in  which  it  is  made  payable  as  the  day  on  which    it   is 
dated — unless  there  is  no  such  day  in  the  month  in  which  it  is 
made  payable,  in  which  case  it  becomes  due  on  the  last  day  of 
that  month — with  the  addition,  in   all  cases,  of   the   days   of 
grace.     56  Vic.  c.  30 ;  57  &  58  Vic.  c.  55,  s.  2. 
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15.  The  drawer  of  a  bill  and    indorser   may   insert   therin  Case  of  need, 
the  name  of  a  person  to  whom  the  holder  may   resort   in  case  Imp'  ActB* 15 
of  need,  that  is  to  say,  in  case  the  bill  is   dishonored   by   non- 
acceptance  or  non-payment.     Such  person  is  called  the  referee 

in  case  of  need.     It  is  in  the  opinion  of  the  holder  to  resort  to 
the  referee  in  case  of  need  or  not,  as  he  thinks  fit. 

16.  The  drawer  of  a  bill,  and  any  indorser,  may  insert  Optional 
therein  an  express  stipulation —  stipulations 

.    .  ....  ...  Pv  drawer  or 

(a.)  Negativing  or  limiting  his  own  liability  to  the  holder  ;  indorser. 

(b.)  Waiving,  as  regards  himself,  some  or  all  of  the  holder's 
duties. 

17.  The  acceptance  of  a   bill  is  the   signification  by  the  Definition  of 
drawee  of  his  assent  to  the  order  of  the  drawer  :  acceptance 

2.  An  acceptance  is  invalid  unless  it  complies  with  the  fol-  B.  i/Requi- 
lowinor  conditions,  namely: —  sites  of 

acceptance. 

(a.)  It  must  be  written  on  the  bill  and  be  signed  by  the 
drawee.  The  mere  signature  of  the  drawee  without  additional 
words  is  sufficient ; 

(b )  It  must  not  express  that  the  drawee  will  perform  his 
promise  by  any  other  means  than  the  payment  of  money ; 

3.  Where  in  a  bill  the  drawee  is  wrongly  designated  or  his  Not  in  Imp. 
name  is  misspelt,  he  may  accept  the  bill  as  therein  described,  Act- 
adding,  if  he  thinks  fit,  his  proper  signature,  or  he  may  accept 

by  his  proper  signature. 

18.  A  bill  may  be  accepted —  Time  for  ac- 

(a.)  Before  it  has  been  signed  by  the  drawer,  or  while  other-  impact  s. 
•wise  incomplete  ;  18  varied. 

(b,)  When  it  is  overdue,  or  after  it  has  been  dishonored  by 
a  previous  refusal  to  accept,  or  by  non-payment : 

2.  When  a  bill  payable  (at  sight  or)  after  sight  is  dishonored  Date,  in  case 
by  non-acceptance,  and  the  drawee  subsequently  accepts  it,  the  °J  acceptance 

i  u         •      Ji         i  e  I'jy*  I     •       .    t..i    i        atterdisnonor 

holder,  in  the  absence  ot  any  different  agreement,  is  entitled  to  varied, 
have  the  bill  accepted  as  of  the  date  of  first  presentment  to  the 
drawee  for  acceptance.     54  &  55  Vic.  c.  17,  s.  3. 

19.  An  acceptance  is  either  (a]  general,  or  (b)  qualified  :  a  General  and 
general  acceptance  assents  without  qualification  to  the  order  qualified  ac- 
ofthe  drawer;  a  qualified  acceptance  in  express  terms  varies  impacts.  19. 
the  effect  of  the  bill  as  drawn  :  Varied. 

2.  In  particular,  an  acceptance  is  qualified  which  is  —  Qualified 

(a.)  Conditional,  that  is  to  say,  which  makes  payment  by  the  acceptance, 
acceptor  dependent  on  the  fulfilment  of  a  condition  therein 
stated  ;  but  an  acceptance  to  pay  at  a  particular  specified  place 
is  not  conditional  or  qualified. 

(6.)  Partial,  that  is  to  say,  an  acceptance  to  pay  part  only  of 
the  amount  for  which  the  bill  is  drawn  ; 
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(c.)  Qualified  as  to  time  ; 

(d.)  The  acceptance  of  some  one  or  more  of  the  drawees,  but 
not  of  all. 

Inchoate  in-         ^^-  Where  a  simple  signature  on  a  blank  paper  is  delivered 
struments.       by  the  signer  in  order  that  it  may  be  converted  into  a  bill,  it 
Varied  °Pera^es  as  a  prima  facie  authority  to  fill  it  up  as  a  complete 
bill  for  any  amount,  using  the  signature  for  that  of  the  drawer, 
or  the  acceptor,  or  an  indorser ;  and,  in  like  manner,  when  a 
bill  is  wanting  in  any  material  particular,  the  person  in  posses- 
sion of  it  has  a  prima  facie  authority  to  fill  up  the  omission 
in  any  way  he  thinks  fit : 

2.  In  order  that  any  such  instrument  when  completed  may 
be  enforceable  against  any  person  who  became  a  party  thereto 
prior  to  its  completion,  it  must  be  filled  up  within  a  reasonable 
time,  and  strictly  in  accordance  with  the  authority  given ; 
reasonable  time  for  this  purpose  is  a  question  of  fact : 

Provided,  that  if  any  such  instrument,  after  completion,  is 
negotiated  to  a  holder  in  due  course,  it  shall  be  valid  and 
effectual  for  all  purposes  in  his  hands,  and  he  may  enforce  it 
as  if  it  had  been  filled  up  within  a  reasonable  time  and  strictly 
in  accordance  with  the  authority  given. 


When  to  be 
filled  up. 


As  to  subse- 
quent holder 


Contract  not 
complete  until 
delivery. 
Imp.  Act  s. 
21.    Excep- 
tion. 


Requisites  as 
to  delivery. 


When  valid 

delivery 

presumed. 

Prima  facie 
evidence. 


Capacity  of 
parties. 
Imp.  Act  s. 
22.     As  to 
corporations, 


J31.  Every  contract  on  a  bill,  whether  it  is  the  drawer's,  the 
acceptors's  or  an  indorser's,  is  incomplete  and  revocable,  until 
delivery  of  the  instrument  in  order  to  give  effect  thereto : 

Provided,  that  where  an  acceptance  is  written  on  a  bill,  and 
the  drawee  gives  notice  to,  or  according  to  the  directions  of, 
the  person  entitled  to  the  bill  that  he  has  accepted  it,  the  accept- 
ance then  becomes  complete  and  irrevocable  : 

2.  As  between  immediate  parties,  and  as  regards  a  remote 
party,  other  than  a  holder  in  due  course,  the  delivery — 

(a.)  In  order  to  be  effectual  must  be  made  either  by  or  under 
the  authority  of  the  party  drawing,  accepting  or  indorsing,  as 
the  case  may  be  ; 

(6.)  May  be  shown  to  have  been  conditional  or  for  a  special 
purpose  only,  and  not  for  the  purpose  of  transferring  the  pro- 
perty in  the  bill ; 

But  if  the  bill  is  in  the  hands  of  a  holder  in  due  course,  a 
valid  delivery  of  the  bill  by  all  parties  prior  to  him,  so  as  to 
make  them  liable  to  him,  is  conclusively  presumed  : 

3.  Where  a  bill  is  no  longer  in  the  possession  of  a  party  who 
has  signed  it  as  drawer,  acceptor  or  indorser,  a  valid  and  uncon- 
ditional delivery  by  him  is  presumed   until  the  contrary  is 
proved. 

Capacity  and  Authority  of  Parties.. 

22.  Capacity  to  incur  liability  as  a  party  to  a  bill  is  co-ex- 
tensive with  capacity  to  contract : 
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Provided,  that  nothing  in  this  section  shall  enable  a  cor- 
poration to  make  itself  liable  as  drawer,  acceptor  or  indorser 
of  a  bill,  unless  it  is  competent  to  it  so  to  do  under  the  law  for 
the  time  being  in  force  relating  to  such  corporation  : 

2.  Where  a  bill  is  drawn  or  indorsed  by  an  infant,  minor,  or  p»wing  or 
corporation  having  no  capacity  or  power  to  incur  liability  on  person  not  Y 
a  bill,  the  drawing  or  indorsement  entitles  the  holder  to  receive  competent, 
payment  of  the  bill,  and  to  enforce  it  against  any  other  party     g  Q ,-y     - 
thereto.  '      ( ' 

23.  No  person  is  liable  as  drawer,  indorser,  or  acceptor  of  Signature 
a  bill  who  has  not  signed  it  as  such.     Provided  that —  iSbSi{al  *° 

(a.)  Where  a  person  signs  a  bill  in  a  trade  or  assumed  name,  Imp.  Acts. 23. 
he  is  liable  thereon  as  if  he  had  signed  it  in  his  own  name  ;       Exceptions. 

(6.)  The  signature  of  the  name  of  a  firm  is  equivalent  to  the 
signature  by  the  person  so  signing  of  the  names  of  all  persons 
liable  as  partners  in  that  firm. 

24.  Subject  to  the  provisions  of  this  Act,  where  a  signa-  Forged  or  un- 
ture  on  a  bill  is  forged  or  placed  thereon  without  the  author-  JjJ^J^J^ 
ity  of  the  person  whose  signature  it  purports  to  be,  the  forged  Imp  ActSt24, 
or  unauthorized  signature  is  wholly  inoperative,  and  no  right  varied. 

to  retain  the  bill  or  to  give  a  discharge  therefor  or  to  enforce     s\    s\  /* 
payment  thereof  against  any  party  thereto  can  be  acquired   %J.    *  0 
through  or  under  that   signature,  unless  the  party  against 
whom  it  is  sought  to  retain  or  enforce  payment  of  the  bill  is 
precluded  from  setting  up  the  forgery  or  want  of  authority ; 

2.  If  a  bill  bearing  a  forged  or  unauthorized  endorsement  Rignt  Of  re- 
is  paid  in  good  faith  and  in  the  ordinary  course  of  business,  by  covery  by 
or  on  behalf  of  the  drawee  or  acceptor,  the  person  by  whom  or  ~ 

on  whose  behalf  such  payment  is  made  shall  have  the  right  to  forged  or  un- 
recover  the  amount  so  paid  from  the  person  to  whom  it  was  so  endorsement 
paid  or  from  any  endorser  who  has  endorsed   the  bill  subse-  ^ot  jn  jmp§ 
quently  to  the  forged  or  unauthorized  endorsement,  prnvidftdr 
frhat,  notice  of  the  endorsement  being  a  forged  or  unauthorized 
endorsement  is  given  to  each  such  subsequent  endorser  within 
the  time  and  in  the  manner  hereinafter  mentioned  ;  and  any 
such  person  or  endorser   from   whom  said  amount  has  been 
recovered  shall  have  the  like  right  of  recovery  against  any 
prior  endorser  subsequent  to  the  forged  or  unauthorized  endorse- 
ment. 

3.  The  notice  of  the  endorsement  being  a  forged  or  unau-  Time  for  and 
thorized  endorsement  shall  be  given  within  a  reasonable  time  mode  of  such 
after  the  person  seeking  to  recover  the  amount  has  acquired  notice- 
notice  that  the  endorsement  is  forged  or  unauthorized,  and  may  **£* in  Imp* 
be  given  in  the  same  manner,  and  if  sent  by  post  may  be  ad- 
dressed in  the  same  way,  as  notice  of  protest  or  dishonour  of 

a  bill  may  be  given  or  addressed  under  this  Act.    60  and  61 
Vic.  c.  10. 


Act. 

Notice  of 
forgery,  etc.,  a 
condition  of 
such  right. 
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Procuration 
signatures. 

Imp.  Act 
B.  25. 


25.  A  signature  by  procuration  operates  as  notice  that  the 

agent  has  but  a  limited  authority  to  sign,  and  the  principal  is 

ill  i  i       •£   ji  •  • 

bound  by  such  signature  only  it  the  agent  in  so  signing  was 

acting  within  the  actual  limits  of  his  authority. 


Person  signing  26.  Where  a  person  signs  a  bill  as  drawer,  indorser  or 
as  agent  or  in  acceptor,  and  adds  words  to  his  signature  indicating  that  he- 
capacity!*  6  signs  for  or  on  behalf  of  a  principal,  or  in  a  representative 
character,  he  is  not  personally  liable  thereon  ;  but  the  mere 
addition  to  his  signature  of  words  describing  him  as  an  agent, 
or  as  filling  a  representative  character,  does  not  exempt  him 
from  personal  liability  ; 

2.  In  determining  whether  a  signature  on  a  bill  is  that  of 
principal  or  that  of  the  agent  by  whose  hand  it  is  written,, 
the  construction  most  favorable  to  the  validity  of  the  instru- 
ment shall  be  adopted. 


Imp.  Act 
»•  26, 


Rule  for  de- 
ofrsTgnafure 


Valuable  con- 
constituted. 


Imp.  Act 
B.  27. 


When  holder 
is  holder  for 


As  to  lien. 


The  Consideration  for  a  Bill. 

2  7  .  Valuable  consideration  for  a  bil  1  may  be  constituted  by  — 

(a)  Any  consideration  sufficient  to  support  a  simple  con- 
tract ; 

(b\  An  antecedent  debt  or  liability  ;  such  a  debt  or  liability 
is  deemed  valuable  consideration,  whether  the  bill  is  payable 
on  demand  or  at  a  future  time  ; 

2.  Where  value  has,  at  any  time,  been  given  for  a  bill,  the 
holder,  is  deemed  to   be  a  holder  for  value  as  regards  the  ac- 
ceptor and  all  parties  to  the  bill  who  became  parties  prior  to- 
such  time  : 

3.  Where  the  holder  of  a  bill  has  a  lien  on  it,  arising  either 
from  contract  or  by  implication  ot  law,  he  is  deemed  to  be  a 
holder  for  value  to  the  extent  of  the  sum  for  which  he  has  a 
lien. 


Accommoda- 


Imp.  Act 

8-  28- 

His  liability. 


2S.  An  accommodation  party  to  a  bill  is  a  person  who  has 
signed  a  bill  as  drawer,  acceptor  or  indorser,  without  receiving 
value  therefor,  and  for  the  purpose  of  lending  his  name  to 
some  other  person  : 

2.  An  accommodation  party  is  liable  on  the  bill  to  a  holder 
for  value  ;  and  it  is  immaterial  whether,  when  such  holder 
took  the  bill,  he  knew  such  party  to  be  an  accommodation 
party  or  not. 


Imp  Act 
B.  29, 


^  h°lder  in  due  course  is  a  holder  who  has  taken  a 
,  complete  and  regular  on  the  face  of  it,  under  the  follow- 
ing  conditions,  namely  :  — 

(a  )  That  he  became  the  holder  of  it  before  it  was  overdue 
and  without  notice  that  it  had  been  previously  dishonored,  if 
such  was  the  fact  ; 


BILLS   OF   EXCHANGE.  511 

(6.)  That  he  took  the  bill  in  good  faith  and  for  value,  and 
that  at  the  time  the  bill  was  negotiated  to  him  he  had  no  notice 
of  any  defect  in  the  title  of  the  person  who  negotiated  it ; 

2.  In  particular,  the  title  of  a  person  who  negotiates  a  bill  is  Title  defective 
defective  within  the  meaning  of  this  Act  when  he  obtained  in  cases 

the  hill,  or  the  acceptance  thereof,  by  fraud,  duress  or  force  8pe( 
and  fear,  or  other  unlawful  means,  or  for  an  illegal  considera- 
tion, or  when  he  negotiates  it  in  breach  of  faith,  or  under  such 
circumstances  as  amount  to  a  fraud  ; 

3.  A  holder,  whether  for  value   or  not,  who   derives   his  Right  of  sub- 
title to  a  bill  through  a  holder  in  due  course,  and  who  is  not  {^Ser* 
himself  a  party  to  any  fraud  or  illegality  affecting  it,  has  all  < 

the  rights  of  that  holder  in  due  course  as  regards  the  acceptor  7 
and  all  parties  to  the  bill  prior  to  that  holder. 

3O.  Every  party    whose   signature   appears   on   a   bill   is  Presumption 
prtma  facie  deemed  to  have  become  a  party  thereto  for  value :  J^JJ^th1"1 

2.  And  every  holder  of  a  bill  is  prima  facie  deemed  to  be  a  On  whombur- 

111        -i  \.    L    •£     •  A.-  i_-n      -.L     •     den  of  proof 

holder  in  due  course  :  but  it,  in  an  action  on  a   bill,   it   is  i,eB> 
admitted  or  proved  that  the  acceptance,  issue  or  subsequent  imp.  Acts. 30. 
negotiation  of  the  bill  is  affected  with  fraud,  duress  or  force 
and  fear,  or  illegality,  the  burden  of  proof  that  he  is  such 
holder  in  due  course  shall  be  on  him,  unless  and  until  he  proves 
that,  subsequent  to  the  alleged  fraud  or  illegality,  value  has  in 
good  faith  been  given  for  the  bill  by  some  other  holder  in  due 
course : 

3.  No  bill,  although  given  fora  usurious  consideration  or  usurious  con- 
upon  a  usurious  contract,  is  void  in  the  hands  of  a  holder,  sideration. 
unless  such  holder  had  at  the  time  of  its  transfer  to  him  actual  2cf.m  mP 
knowledge  that  it  was  originally  given  for  a  usurious  con- 
sideration, or  upon  a  usurious  contract: 

4.  Every  bill  or  note  the  consideration  of  which  consists,  in  considerttion 
whole  or  in  part,  of  the  purchase  money  of  a  patent  right,  or  consisting  of 
of  a  partial  interest,  limited  geographically  or  otherwise,  in  a  J^g* 806f 
patent  ri^ht,  shall  have  written  or  printed  prominently  and  patent  right, 
legibly  across  the  face  thereof,  before  the  same  is  issued,  the  ^J  m  Imp' 
words  "  given  for  a  patent  right : "  and   without  such  words 
thereon  such  instrument  and  any  renewal  thereof  shall  be  void, 

except  in  the  hands  of  a  holder  in  due  course  without  notice 
of  such  consideration : 

5.  The  indorsee  or  other  transferee  of  any  such  instrument  Li  .  .^  o{ 
having  the  words  aforesaid  so  printed  or  written  thereon,  shall  transferee, 
take  the  same  subject  to  any  defence  or  set-oft'  in  respect  of  ^°£ m  ImP- 
the    whole   or  any  part  thereof   which  would  have  existed 
between  the  original  parties : 

6.  Every  one  who  issues,  sells  or  transfers,  by  indorsement  penaity 

or  delivery,  any  such  instrument  riot  having  the  words  "given  Not  in  imp. 
for  a  patent  right"   printed  or  written  in  manner  aforesaid  Aot- 
across  the  face  thereof,  knowing  the  consideration  of  such  in- 
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strument  to  have  consisted,  in  whole  or  in  part,  of  the  purchase 
money  of  a  patent  right,  or  of  a  partial  interest,  limited  geo- 
graphically or  otherwise,  in  a  patent  right,  is  guilty  of  a  mis- 
demeanor, and  liable  to  imprisonment  for  any  term  not  ex- 
ceeding one  year,  or  to  such  tine,  not  exceeding  two  hundred 
dollars,  as  the  court  thinks  fit. 

Negotiation  of  Bills. 

Negotiation  of      31.  A  bill  is  negotiated  when  it  is  transferred  from  one 

bills.  person  to  another  in  such  a  manner  as  to  constitute  the  trans- 

Imp.  Acts.  31.  feree  the  holder  Q£  the 


To  bearer.  2.  A  bill  payable  to  bearer  is  negotiated  by  delivery: 


To  order. 


3.  A  bill  payable  to  order  is  negotiated  by  the  indorsement 
of  the  holder  mmplp.ted  hy 


Without  in- 
dorsement. 


4.  Where  the  holder  of  a  bill  payable  to  his  order  transfers 
it  for  value  without  indorsing  it,  the  transfer  gives  the  trans- 
feree such  title  as  the  transferrer  had  in  the  bill,  and  the 
transferee  in  addition  acquires  the  right  to  have  the  indorse- 
ment of  the  transferrer  : 

Personal  lia-        5.  Where  any  person  is  under  obligation  to  indorse  a  bill  in 
biiitymaybe  a  representative  capacity,  he  may  indorse  the  bill  in  such 

avoided.  ,.  -,  ,.   i  •>, 

terms  as  to  negative  personal  liability. 


Requisites  of 
a  valid  in- 
dorsement. 
Imp.  Act  s.  32. 


Misspelling. 


Order  of  in- 
dorsement. 


32.  An  indorsement  in  order  to  operate  as  a  negotiation 
must  comply  with  the  following  conditions,  namely : — 

(a.)  It  must  be  written  on  the  bill  itself  and  be  signed  by 
the  indorser.  The  simple  signature  of  the  indorser  on  the  bill, 
without  additional  words  is  sufficient ; 

An  indorsement  written  on  an  allonge,  or  on  a  "  copy  "  of  a 
bill  issued  or  negotiated  in  a  country  where  "  copies "  are 
recognized,  is  deemed  to  be  written  on  the  bill  itself; 

(6.)  It  must  be  an  indorsement  of  the  entire  bill.  A  partial 
indorsement,  that  is  to  say,  an  indorsement  which  purports  to 
transfer  to  the  indorsee  a  part  only  of  the  amount  payable,  or 
which  purports  to  transfer  the  bill  to  two  or  more  indorsees 
severally,  does  not  operate  as  a  negotiation  of  the  bill ; 

(c.)  Where  a  bill  is  payable  to  the  order  of  two  or  more 
payees  or  indorsees  who  are  not  partners,  all  must  indorse, 
unless  the  one  indorsing  has  authority  to  indorse  for  the 
others : 

2.  Where,  in  a  bill  payable  to  order,  the  payee  or  indorsee 
is  wrongly  designated,  or  his  name  is  misspelt,  he  may  indorse 
the  bill  as  therein  described,  adding  his  proper  signature ;  or 
he  may  indorse  by  his  own  proper  signature  : 

3.  Where  there  are  two  or  more  indorsements  on  a  bill,  each 
indorsement  is  deemed  to  have  been  made  in  the  order  in 
which  it  appears  on  the  bill,  until  the  contrary  is  proved : 
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4.  An  indorsement  may  be  made  in  blank  or  special.     It  Special  in- 
may  also  contain  terms  making  it  restrictive.  doreement. 

33.  Where  a  bill  purports  to  be  indorsed  conditionally,  the  Conditional 
condition  may  be  disregarded  by  the  payer,  and  payment  to  i^*^8^ 
the  indorsee  is  valid,  whether  the  condition  has  been  fulfilled 

or  not. 

34.  An  indorsement  in  blank  specifies  no  indorsee,  and  a  Indorsement 
bill  so  indorsed  becomes  payable  to  bearer:  imrULcts  34 

2.  A  special  indorsement  specifies  the  person  to  whom,  or  Special  in- 
to whose  order,  the  bill  is  to  be  payable  :  dorsement. 

3.  The  provisions  of  this  Act  relating  to  a  payee  apply,  with  Application 
the  necessary  modifications,  to  an  indorsee  under  a  special  in-  So 
dorsement : 


4.   Where  a  bill  has  been  indorsed  in  blank,  any  holder  may  Conversion  of 

blank  " 
ment. 


convert  the  blank  indorsement  into  a  special  indorsement  by  blank  indorse 


writing  above  the  indorser's  signature  a  direction  to  pay  the 
bill  to  or  to  the  order  of  himself  or  some  other  person. 

35.  An  indorsement  is  restrictive  which  prohibits  the  fur-  Restrictive 
ther  negotiation  of  the  bill,  or  which  expresses  that  it  is  a  mere 
authority  to  deal  with  the  bill  as  thereby  directed,  and  not  a 
transfer  of  the  ownership  thereof,  as,  for  example,  if  a  bill  is 
indorsed  "  Pay  D  only,"  or  "  Pay  D  for  the  account  of  X,"  or 

"  Pay  D,  or  order,  for  collection :  " 

2.  A  restrictive  indorsement  gives  the  indorsee  the  right  to  Right  of  in- 
receive  payment  of  the  bill  and  to  sue  any  party  thereto  that  do^see  there- 
Ins  iiidorser  could  have  sued,  but  gives  him  no  power  to  transfer 
his  rights  as  indorsee  unless  it  expressly  authorizes  him  to  do  so; 

3  Where  a  restrictive  indorsement  authorizes  further  trans-  If  further 
fer,  all  subsequent  indorsees  take  the  bill  with  the  same  rights  transfer  is 
and  subject  to  the  same  liabilities  as  the  first  indorsee  under  authorized- 
the  restrictive  indorsement. 

36.  Where  a  bill  is  negotiable  in  its  origin,  it  continues  to  when  nego- 
be  negotiable  until  it  has  been  (a)  restrictively  indorsed,  or  (6)  tiable  bills 

j .     i  c         j  i  j.j.1,  cease  to  be  so. 

discharged  by  payment  or  otherwise ;  Im    A      3 

2.  Where  an  overdue  bill  is  negotiated,  it  can  be  negotiated  Negotiation 
only  subject  to  any  defect  of  title  affecting  it  at  its  maturity,  of  overdue 
and  thenceforward  no  person  who  takes  it  can  require  or  give 

a  better  title  than  that  which  had  the  person  from  whom  he 
took  it : 

3.  A  bill  payable  on  demand  is  deemed  to  be  overdue  within  When  bill 
the  meaning  and  for  the  purposes  of  this  section,  when  it  ap-  deemed  over- 
pears  on  the  face  of  it  to  have  been  in  circulation  for  an  un- 
reasonable length  of  time  ;    what  is  an  unreasonable  length  of 

time  for  this  purpose  is  a  question  of  fact : 

H.  1 
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Presumption  4.  Except  where  an  indorsement  bears  date  after  the 
as  to  negotia-  maturity  of  the  bill,  every  negotiation  is  prima  facie  deemed 

to  have  been  effected  before  the  bill  was  overdue : 

Taking  bill  5.  Where  a  bill  which  is  not  overdue  has  been  dishonored, 
dishonor.11  any  person  who  takes  it  with  notice  of  the  dishonor  takes  it 

subject  to  any  defect  of  title  attaching  thereto  at  the  time  of 

dishonor ;  but  nothing  in  this  sub-section  shall  affect  the  rights 

of  a  holder  in  due  course. 

Negotiation  of  37.  Where  a  bill  is  negotiated  back  to  the  drawer,  or  to  a 
alread/Habie  P™1"  indorser,  or  to  the  acceptor,  such  party  may,  subject  to 
thereon.  the  provisions  of  this  Act,  re-issue  and  further  negotiate  the 

bill,  but  he  is  not  entitled  to  enforce  the  payment  of  the  bill 
Imp.  Act  s.  7  against  any  intervening  party  to  whom  he  was  previously 

liable. 

Rights  of  the       38.  The  rights  and  powers  of  the  holder  of  a  bill  are  as 

holder  follows:_ 

Imp.  Act  s.  38  .        . 

(a)  He  may  sue  on  the  bill  in  his  own  name  ; 

(6)  Where  he  is  a  holder  in  due  course,  he  holds  the  bill 
free  from  any  defect  of  title  of  prior  parties,  as  well  as  from 
mere  personal  defences  available  to  prior  parties  among  them- 
selves, and  may  enforce  payment  against  all  parties  liable  on 
the  bill ; 

(c)  Where  his  title  is  defective,  (1)  if  he  negotiates  the  bill 
to  a  holder  in  due  course,  that  holder  obtains  a  good  and  com- 
plete title  to  the  bill,  and  (2)  if  he  obtains  payment  of  the  bill 
the  person  who  pays  him  in  due  course  gets  a  valid  discharge 
for  the  bill. 

General  Duties  oj  the  Holder. 

When  pre-  39.     Where  a  bill  is  payable  at  sightfor  after  sight,  present- 

acceptance^  men^  f°r  acceptance  is  necessary  in  opder  to  fix  the  maturity  of 
necessary.  the  instrument : 

Imp.  Acts. 39  2.  Where  a  bill  expressly  stipulates  that  it  shall  be  pre- 
fatwn  asStoPU~  sen^e(l  f°r  acceptance,  or  where  a  bill  is  drawn  payable  else- 
presentment,  where  than  at  the  residence  or  place  of  business  of  the  drawee,. 

it  must  be  presented  for  acceptance  before  it  can  be  presented 

for  payment : 

No  present-  3.  In  no  other  case  is  presentment  for  acceptance  necessary 
ment  in  any  ^n  or(jer  to  render  liable  any  partv  to  the  bill : 

other  case. 

Necessary  de-  4.  Where  the  holder  of  a  bill,  drawn  payable  elsewhere 
lay  for  pre-  than  at  the  place  of  business  or  residence  of  the  drawee, 
has  not  time,  with  the  exercise  of  reasonable  diligence,  to  pre- 
sent the  bill  for  acceptance  before  presenting  it  for  payment 
on  the  day  that  it  falls  due,  the  delay  caused  by  presenting  the 
bill  for  acceptance  before  presenting  it  for  payment  is  excused, 
and  does  not  discharge  the  drawer  and  indorsers. 


BILLS   OF   EXCHANGE.  515 

4O.  Subject  to  the  provisions  of  this  Act,  when  a  bill  pay-  Time  for  pre- 
able  at  sight  or  after  sight  is  negotiated,  the  holder   must  ^abfe  after 
either  present  it  for  acceptance  or  negotiate  it  within  a  reason-  sight. 
able  time  :  Imp.  Act  s.  40 


2.  If  he  does  not  do  so,  the  drawer  and  all  indorsers  priorto  if  not  presen- 
that  holder  are  discharged  :  ted. 

3.  In  determining   what   is   a   reasonable   time  within  the  As  to  reason- 
meaning  of  this  section,  regard  shall  be  had  to  the  nature  of  a  e  time' 
the  bill,  the  usuage  of  trade  with  respect  to  similar  bills,  and  the 

facts  of  the  particular  case.     54,  55  Vic.  c.  17,  s.  5. 

41.  A  bill  is  duly  presented  for  acceptance  which  is  pre-  Rules  as  to 
sented  in  accordance  with  the  following  rules  :  fo^ST* 

a)  The  presentment  must  be  made  by  or  on  behalf  of  the  ance- 
holder  to  the  drawee  or  to  some  person  authorized  to  accept  Imp-  A-cts.  41 
or  refuse  acceptance  on  his  behalf,  at  a  reasonable  hour  on  a 
business  day  and  before  the  bill  is  overdue  ; 

(6)  Where  a  bill  is  addressed  to  two  or  more  drawees,  who 
are  not  partners,  presentment  must  be  made  to  them  all,  unless 
one  has  authority  to  accept  for  all,  when  presentment  may  be 
made  to  him  only  ; 

(c)  Where  the  drawee  is  dead,  presentment  may  be  made 
to  his  personal  representative  ; 

(d)  Where  authorized  by  agreement  or  usage,  a  presentment  Excuses  for 
through  the  post  office  is  sufficient  :  SSr*"11^ 

2.  Presentment  in  accordance  with  these  rules  is  excused, 
and  a  bill  may  be  treated  as  dishonored  by  non-acceptance  — 

(a)  Where  the  drawee  is  dead,  or  is  a  fictitious  person  or  a 
person  not  having  capacity  to  contract  by  bill  ; 

(6)  Where,  after  the  exercise  of  reasonable  diligence,  such 
presentment  cannot  be  effected  ; 

(c)  Where,  although  the  presentment  has  been  irregular, 
acceptance  has  been  refused  on  some  other  ground  : 

3.  The  fact  that  the  holder  has  reason  to  believe  that  the  when  there  is 
bill,  on  presentment,  will  be  dishonored  does  not  excuse  pre-  no  excuse. 
sentment.     54  &  55  Vic.  c.  17,  s.  6. 

42.  When  a  bill  is  duly  presented  for  acceptance  and  is  not'Non^c 
accepted  on  the  day  of  presentment  or  within  two  days  there-  ance'  s 

after,  the  person  presenting  it  must  treat  it  as  dishonored  by  Imp.  Act    f/fi///  £. 
non-acceptance  ;  if  he  does  not,  the  holder  shall  lose  his  right  s-  42»  va™d-    • 
of  recourse  against  the  drawer  and  indorsers. 

43.  A  bill  is  dishonored  by  non-acceptance  —  Dishonor  by 

(a)  When  it  is  duly  presented  for  acceptance,  and  such  an  anc^and^ts 
acceptance  as  is  prescribed  by  this  Act  is  refused  or  cannot  be  consequences 
obtained;  or—  imp.  Act 

(6)  When  presentment  for  acceptance  is  excused  and  the  bill  8*  43> 
is  not  accepted  ; 
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Recourse  in  2.  Subject  to  the  provisions  of  this  Act,  when  a  bill  is  dis- 
honored by  non-acceptance  an  immediate  right  of  recourse 
against  the  drawer  and  indorsers  accrues  to  the  holder,  and 
no  presentment  for  payment  is  necessary. 

As  to  qualified  44.  The  holder  of  a  bill  may  refuse  to  take  a  qualified 
acceptances,  acceptance,  and  if  he  does  not  obtain  an  unqualified  accept- 
Imp.  Act  ance  may  treat  the  bill  as  dishonored  by  non-acceptance  : 

If  taken  with-      2.  Where  a  qualified  acceptance  is  taken,  and  the  drawer 

out  authority.  Qr  an  in(JOrser  has  not  expressly  or  impliedly  authorized  the 

holder  to  take  a  qualified  acceptance,  or  does  not  subsequently 

assent  thereto,  such  drawer  or  indorser  is  discharged  from  his 

liability  on  the  bill ; 

Partial  accept-  The  provisions  of  this  sub-section  do  not  apply  to  a  partial 
acceptance,  whereof  due  notice  has  been  given ;  where  a 
foreign  bill  has  been  accepted  as  to  part,  it  must  be  protested 
as  to  the  balance  : 


What  shall  be      &•  When  the  drawer  or  indorser  of  a  bill  receives  notice  of 
deemed  as-       a  qualified  acceptance,  and  does  not  within  a  reasonable  time 

express  his  dissent  to  the  holder,  he  shall  be  deemed  to  have 

assented  thereto. 


sent. 


Presentment 
for  payment. 

Imp.  Act 
s.  45. 


45.  Subject  to  the  provisions  of  this  Act,  a  bill  must  be 
duly  presented  for  payment ;  if  it  is  not  so  presented,  the 
drawer  and  indorsers  shall  be  discharged : 

Rules  as  to          2.  A  bill  is  duly  presented  for  payment  which  is  presented 
nt>    in  accordance  with  the  following  rules  : — 

(a)  Where  the  bill  is  not  payable  on  demand,  presentment 
must  be  made  on  the  day  it  falls  due  ; 

(6)  Where  the  bill  is  payable  on  demand,  then,  subject  to 
the  provisions  of  this  Act,  presentment  must  be  made  within 
a  reasonable  time  after  its  issue,  in  order  to  render  the  drawer 
liable,  and  within  a  reasonable  time  after  its  indorsement,  in 
order  to  render  the  indorser  liable ; 

In  determining  what  is  a  reasonable  time,  regard  shall  be 
had  to  the  nature  of  the  bill,  the  usage  of  trade  with  regard 
to  similar  bills,  and  the  facts  of  the  particular  case ; 

(c)  Presentment  must  be  made  by  the  holder  or  by  some 
person  authorized  to  receive  payment  on  his  behalf,  at  the 
proper  place,  as  hereinafter  defined,  either  to  the  person  desig- 
nated by  the  bill  as  payer  or  to  his  representative  or  some  per- 
son authorized  to  pay  or  refuse  payment  on  his  behalf,  if,  with 
the  exercise  of  reasonable  diligence,  such   person  can  there  be 
found ; 

(d)  A  bill  is  presented  at  the  proper  place — 

(1)  Where  a  place  of  payment  is  specified  in  the  bill  or 
acceptance,  and  the  bill  is  there  presented ; 
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(2)  Where  no  place  of  payment  is  specified,  but  the  address 
of  the  drawee  or  acceptor  is  given  in  the  bill,  and  the  bill  is 
there  presented ; 

(3)  Where  no  place  of  payment  is  specified  and  no  address 
given,  and  the  bill  is  presented  at  the  drawee's  or   acceptor's 
place  of  business,  if  known,  and  if  not,  at  his  ordinary  resi- 
dence, if  known ; 

(4)  In  any  other  case,  if  presented  to  the  drawee  or  acceptor 
wherever  he  can  be  found,  or  if  presented  at  his  last  known 
place  of  business  or  residence  : 

3.  Where  a  bill  is  presented  at  the  proper  place,  and,  after 
the  exercise  of  reasonable  diligence,  no  person  authorized  to 
pay  or  refuse  payment  can  be  found  there,  no  further  present- 
ment to  the  drawee  or  acceptor  is  required : 

4.  Where  a  bill  is  drawn  upon,  or  accepted  by  two  or  more 
persons  who  are  not  partners,  and  no  place  of  payment  is 
specified,  presentment  must  be  made  to  them  all : 

5.  Where  the  drawee  or  acceptor  of  a  bill   is   dead,  and  no 
place  of  payment  is  specified,  presentment  must  be  made  to  a 
personal  representative,  if  such  there  is,  and  with  the  exercise 
ot  reasonable  diligence  he  can  be  found  : 

6.  Where  authorized  by  agreement  or  usage,  a  presentment 
through  the  post  office  is  sufficient : 

7.  Where  the  place  of  payment  specified  in  the  bill  or  ac-  Not  in  Imp. 
ceptance  is  any  city,  town  or  village,  and  no  place  therein   is  Act- 
specified,  and  the  bill  is  presented  at  the  drawee's  or  acceptor's 

known  place  of  business  or  known  ordinary  residence  therein, 
and,  if  there  is  no  such  place  of  business  or  residence  the  bill  is 
presented  at  the  post  office,  or  principal  post  office  in  such  city, 
town  or  village,  such  presentment  is  sufficient. 

46.  Delay  in  making  presentment  for  payment  is  excused  Excuse  for 
when  the  delay  is  caused  by  circumstances  beyond  the  control  ^eentLentPfor 
of  the  holder,  and  not  imputable  to  his  default,  misconduct  or  payment, 
negligence;  when  the   cause  of  delay  ceases  to .  operate,  pre-  imp.  Act 
sentment  must  be  made  with  reasonable  diligence  :  8-  46« 

2.  Presentment  for  payment  is  dispensed  with  —  When  such 

presentment 
(a)  Where,  after  the  exercise  of  reasonable  diligence,  pre-  is  dispensed 

sentment,  as  required  by  this  Act,  cannot  be  effected  ; 

The  fact  that  the  holder  has  reason  to  believe  that  the  bill 
will,  on  presentment,  be  dishonored,  does  not  dispense  with 
the  necessity  for  presentment ; 

(6)  Where  the  drawee  is  a  fictitious  person  ; 

(c)  As  regards  the  drawer,  where  the  drawee  or  acceptor  is 
not  bound,  as  between  himself  and  the  drawer,  to  accept  or 
pay  the  bill,  and  the  drawer  has  no  reason  to  believe  that  the 
bill  would  be  paid  if  presented ; 
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(d)  As  regards  an  endorser,  were  the   bill  was  accepted  or 
made  for  the  accommodation  of  that  indorser,  and  he  has  no 
reason  to  expect  that  the  bill  would  be  paid  if  presented  ; 

(e)  By  waiver  of  presentment,  express  or  implied. 

non-payment.  47.  A  bill  is  dishonored  by  non-payment  (a)  when  it  is 
Imp. Act  s.  47.  duly  presented  for  payment  and  payment  is  refused  or  cannot 

be  obtained,  or  (b)  when  presentment  is  excused  and  the  bill 

is  overdue  and  unpaid  : 

Recourse  in  2.  Subject  to  the  provisions  of  this  Act,  when  a  bill  is  dis- 
such  case.  honored  by  non-payment,  an  immediate  right  of  recourse 

against  the  drawer,   acceptor   and   indorsers   accrues   to  the 

holder. 

Notice  of  dis-  48.  Subject  to  the  provisions  of  this  Act,  when  a  bill  has 
effect oTnon-  been  dishonored  by  non-acceptance  or  by  non-payment,  notice 
notice.  of  dishonor  must  be  given  to  the  drawer  and  each  indorser, 

Imp.  Act  s.  48.  anc[  anv  (jrawer  or  endorser  to  whom  such  notice  is  not  given 
is  discharged  ;  Provided  that — 

(a)  Where  a  bill  is  dishonored  by  non-acceptance,  and  notice 
of  dishonor  is  not  given,  the  rights  of  a  holder  in  due  course 
subsequent  to  the  omission  shall  not  be  prejudiced  by   the 
omission ; 

(b)  Where  a  bill  is  dishonored  by  non-acceptance  and  due 
notice  of  dishonor  is  given,  it  shall  not  be  necessary  to  give 
notice  of  a  subsequent   dishonor  by  non-payment,  unless  the 
bill  shall  in  the  meantime  have  been  accepted. 

Rules  as  to          49.  Notice  of  dishonor,  in  order  to  be  valid  and  effectual, 

notice  of          must  be  given  in  accordance  with  the  following  rules  : — 
dishonor. 

Imp.  Act  s.  49,  (Q^  The  notice  must  be  given  by  or  on  behalf  of  the  holder, 
or  by  or  on  behalf  of  an  indorser  who,  at  the  time  of  giving  it, 
is  himself  liable  on  the  bill ; 

(b)  Notice  of  dishonor  may  be  given  by  an  agent  either  in 
his  own  name,  or  in  the  name  of  any  party  entitled  to  give 
notice,  whether  that  party  is  his  principal  or  not ; 

(c)  Where  the  notice  is  given  by  or  on  behalf  of  the  holder, 
it  enures  for  the  benefit  of  all  subsequent  holders  and  all  prior 
indorsers  who  have  a  right  of  recourse  against  the  party  to 
whom  it  is  given ; 

(d)  Where  notice  is  given  by  or  on  behalf  of  an  indorser 
entitled  to  give  notice  as  hereinbefore  provided,  it  enures  for 
the  benefit  of  the  holder  and  all  endorsers  subsequent  to  the 
party  to  whom  notice  is  given ; 

(e)  The  notice   may   be   given   in   writing   or  by   personal 
communication,  and  may  be  given  in  any  terms  which  suffi- 
ciently identify  the  bill  and   intimate  that  the  bill  has  been 
dishonored  by  non-acceptance  or  non-payment ; 
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(/)  The  return  of  a  dishonored  bill  to  the  drawer  or  an 
indorser  is,  in  point  of  form,  deemed  a  sufficient  notice  of  dis- 
honor ; 

(g)  A  written  notice  need  not  be  signed,  and  an  insufficient 
written  notice  may  be  supplemented  and  validated  by  verbal 
communication ;  a  misdescription  of  the  bill  shall  not  vitiate 
the  notice,  unless  the  party  to  whom  the  notice  is  given  is  in 
fact  misled  thereby ; 

(Ji)  Where  notice  of  dishonor  is  required  to  be  given  to  any 
person,  it  may  be  given  either  to  the  party  himself,  or  to  his 
agent  in  that  behalf  ; 

(i)  Where  the  drawer  or  indorser  is  dead,  and  the  party 
giving  notice  knows  it,  the  notice  must  be  given  to  a  personal 
representative,  if  such  there  is  and,  with  the  exercise  of 
reasonable  diligence,  he  can  be  found  ; 

( j)  Where  there  are  two  or  more  drawers  or  indorsers  who 
are  not  partners,  notice  must  be  given  to  each  of  them  unless 
one  of  them  has  authority  to  receive  such  notice  for  the 
others ; 

(k)  The  notice  may  be  given  as  soon  as  the  bill  is  dis- 
honored, [and  must  be  given  not  later  than  the  next  following 
juridical  or  business  day.] 

2.  Where  a  bill,  when  dishonored,  is  in  the  hands  of  an  If  dishonored 
agent,  he  may  either  himself  give  notice  to  the  parties  liable  hands?!  an 
on  the  bill,  or  he  may  give  notice  to  his  principal ;  if  he  gives  agent, 
notice  to  his  principal,  he  must  do  so  within  the  same  time  as 

if  he  were  the  holder,  and  the  principal,  upon  receipt  of  such 
notice,  has  himself  the  same  time  for  giving  notice  as  if  the 
agent  had  been  an  independent  holder  : 

3.  Where  a  party  to  a  bill  receives  due  notice  of  dishonor,  Notice  to 
he  has,  after  the  receipt  of  such  notice,  the  same  period  of  time  parties.  *" 
for  giving  notice  to  antecedent  parties  that   the  holder  has 

after  the  dishonor: 

4.  Notice  of  the  protest  or  dishonor  of  any  bill  payable  in  When  notice 
Canada  shall,  notwitstanding  anything   in  this  section  con-  sha11  ** 
tained,  be  sufficiently  given  if  it  is  addressed  in  due  time  to 

any  party  to  such  bill  entitled  to  such  notice,  at  his  customary 
address  or  place  of  residence  or  at  the  place  at  which  such  bill 
is  dated,  unless  any  such  party  has,  under  his  signature,  desig- 
nated another  place ;  and  in  such  latter  case  such  notice  shall 
be  sufficiently  given  if  addressed  to  him  in  due  time  at  such 
other  place ;  and  such  notice  so  addressed  shall  be  sufficient, 
although  the  place  of  residence  of  such  party  is  other  than 
either  of  such  above  mentioned  places ;  and  such  notice  shall 
be  deemed  to  have  been  duly  served  and  given  for  all  pur- 
poses if  it  is  deposited  in  any  post  office,  with  the  postage  paid 
thereon,  at  any  time  during  the  day  on  which  such  protest  or 
presentment  has  been  made,  or  on  the  next  following  juridical 
or  business  day  ;  such  notice  shall  not  be  invalid  by  reason  of 
the  fact  that  the  party  to  whom  it  is  addressed  is  dead  : 
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Miscarriage  in  5  Where  a  notice  of  dishonor  is  duly  addressed  and 
posted,  as  above  provided,  the  sender  is  deemed  to  have  given 
due  notice  of  dishonor,  notwithstanding  any  miscarriage  by  the 
post  office. 

Excuses  for          5O.  Delay  in  giving  notice  of  dishonor  is  excused  where 
and  delay6       ^he  delay  is  caused  by^i^cjjin^tajices^beyotid  thej&niroi.  of  the 
Imp.  Act,       party  giving  notice,  and  not  imputableto  his  default,  miscon- 
duct,  or  negligence  :  when  the  cause  of  delay  ceases  to  operate 
>„    /?  J,<9      the  notice  must  be  given  with  reasonable  diligence, 

When  notice        2.  Notice  of  dishonor  is  dispensed  with — 

is  dispensed 

wlth>  (a.)  When,  after  the  exercise  of  reasonable  diligence,  notice 

as  required  by  this  Act  cannot  be  given  to  or  does  not  reach 
the  drawer  or  indorser  sought  to  be  charged ; 

(6.)  By  waiver  express  or  implied  :  notice  of  dishonor  may 
be  waived  before  the  time  of  giving  notice  has  arrived,  or 
after  the  omission  to  give  due  notice ; 

(c.)  As  regards  the  drawer,  in  the  following  cases,  namely, 
(1)  where  drawer  and  drawee  are  the  same  person,  (2) 
where  the  drawee  is  a  fictitious  person  or  a  person  not  having 
capacity  to  contract,  (3)  where  trie  drawer  is  the  person  to 
whom  the  bill  is  presented  for  payment,  (4)  where  the  drawee 
or  acceptor  is,  as  between  himself  and  the  drawer,  under  no 
obligation  to  accept  or  pay  the  bill,  (5)  where  the  drawer  has 
coutermanded  payment ; 

(d.)  As  regards  the  indorser,  in  the  following  cases,  namely 
(1)  where  the  drawee  is  a  fictitious  person  or  a  person  not 
having  capacity  to  contract,  and  the  indorser  was  aware  of  the 
fact  at  the  time  he  indorsed  the  bill,  (2)  where  the  indorser  is 
the  person  to  whom  the  bill  is  presented  for  payment,  (3) 
where  the  bill  was  accepted  or  made  for  his  accommodation. 

Noting  or  pro-  51.  Where  an  inland  bill  has  been  dishonored  it  may,  if 
Imp° Act1  ^e  holder  thinks  fit,  be  noted  and  protested  for  non-acceptance 
B.  51,  varied,  or  non-payment,  as  the  case  may  be  ;  but,  subject  to  the  provi- 
sions of  this  Act  with  respect  to  notice  of  dishonor,  it  shall 
not,  except  in  the  Province  of  Quebec,  be  necessary  to  note  or 
protest  any  such  bill  in  order  to  preserve  the  recourse  against 
the  drawer  or  indorser ;  but  in  the  case  of  a  bill  drawn  upon 
any  person  in  the  Province  of  Quebec,  or  payable  or  accepted 
at  any  place  therein,  in  default  of  protest  for  non-acceptance 
or  non-payment,  as  the  case  may  be,  and  of  notice  thereof, 
the  parties  liable  on  the  bill  other  than  the  acceptor  are  dis- 
charged, subject,  nevertheless,  to  the  exceptions  in  this  section 
hereinafter  contained  : 

Protest  of  2.  Where  a  foreign  bill,  appearing  on  the  face  of  it  to  be 

foreign  bill.  sucn)  nas  been  dishonored  by  non-acceptance,  it  must  be  duly 
protested  for  non-acceptance,  and  where  such  a  bill,  which  has 
not  been  previously  dishonored  by  non-acceptance,  is  dis- 
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honored  by  non-payment,  it  must  be  duly  protested  for  non- 
payment. If  it  is  not  so  protested,  the  drawer  and  indorsers 
are  discharged.  Where  a  bill  does  not  appear  on  the  face  of 
it  to  be  a  foreign  bill,  protest  thereof  in  case  of  dishonor, 
except  as  in  this  section  provided,  is  unnecessary  : 

3.  A  bill  which  has  been  protested  for  non-acceptance,  or  a  Subsequent 
bill  of  which  protest  for  non-acceptance  has  been  waived,  may  Protest- 
be  subsequently  protested  for  non-payment  : 

4.  Subject  to  the  provisions  of  this  Act,  when  a  bill  is  pro-  Time  for 
tested  the  protest  must  be  made  or  rioted  on  the  day  of  its  dis-  noting. 
honor.     When  a  bill  has  been  duly  noted,  the  protest  may  be 
subsequently  extented  as  of  the  date  of  the  Doting  : 

5.  Where  the  acceptor  of  a  bill  suspends  payment  before  it  if  acceptor  is 
matures,  the  holder  may  cause  the  bill   to  be  protested  for  insolvent. 
better  security  against  the  drawer  and  indorsers  : 

6.  A  bill  must  be  protested  at  the  place  where  it  is  dis-  Where  bill 
honored,  [or  at  some  other  place  in  Canada  situate  within  five  ™^jbe  pro" 
miles  of  the  place  of  presentment  and  dishonor  of  such  bill  :]  [Not  in  Imp. 
Provided  that—  Act-l 


(a.)  When  a  bill  is  presented  through  the  post  office,  and  ^V11  Imp> 
returned  by  post  dishonored,  it  may  be  protested  at  the  place 
to  which  it  is  returned,  [not  later  than  on  the  day  of  its  return 
or  the  next  juridical  day  ;] 

(6.)  Every  protest  for  dishonor,  either  for  non-acceptance  or  Not  in  Imp. 
non-payment,  may  be  made  on  the  day  of  such  dishonor  at  any    ct' 
time  after  non-acceptance,  or  in  case  of  non-payment,  at  any 
time  after  three  o'clock  in  the  afternoon  : 

7.  A  protest  must  contain  a  copy  of  the  bill,  or  the  original  Wn»t  protest 
bill  may  be  annex  t  thereto,  and  the  protest  must  be  signed  s 

by  the  notary  making  it,  and  must  specify  — 

(a.)  The  person  at  whose  request  the  bill  is  protested  ; 

(b.)  The  place  and  date  of  protest,  the  cause  or  reason  for 
protesting  the  bill,  the  demand  made,  and  the  answer  given, 
if  any,  or  the  fact  that  the  drawee  or  acceptor  could  not  be 
found  • 

8.  Where  a  bill  is  lost  or  destroyed,  or  is  wrongly  [or  acci-  if  bil1  is  lost» 
dentally]  detained  from  the  person  entitled  to  hold  it,  [or  is  ac-  [Not  in  Imp. 
cidentally  retained  in  a  place  other  than  where  payable,]  protest  Act.] 
may  be  made  on  a  copy  or  written  particulars  thereof  : 

9.  Protest  is  dispensed  with  by  any  circumstances  which  Excuses  for 
would  dispense   with  notice  of  dishonor.     Delay  in  noting  or  non-protest 
protesting  is  excused  when   the  delay   is  caused  by  circum-  a 
stances  beyond  the  control  of  the  holder,  and  not  imputable  to 

his  default,  misconduct  or  negligence.  When  the  cause  of 
delay  ceases  to  operate,  the  bill  must  be  noted  or  protested 
with  reasonable  diligence. 
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Officer  of  bank  10.  No  clerk,  teller  or  agent  of  any  bank  shall  act  as  a 
nota?  aCt  8S  n°fcary  in  the  protesting  of  any  bill  or  note  payable  at  the  bank 
Not  in  Imp.  or  at  any  of  the  branches  of  the  bank  in  which  he  is  employed. 
Act-  54  &  55  Vic.  c.  17,  s.  7. 

Liability  of          52.  [When  no  place  of  payment  is  specified  in  the  bill  or 
presentment*0  acceptance,]  presentment  for  payment  is  not  necessary  in  order 
Imp.  Act,        to  render  the  acceptor  liable  : 
s.  52,  varied. 

2.  When  a  place  of  payment  is  specified  in  the  bill  or  ac- 
ceptance, the  acceptor,  in  the  absence  of  an  express  stipulation 
to  that  effect,  is  not  discharged  by  the  omission  to  present  the 
bill  for  payment  on  the  day  that  it  matures,  but  if  any  suit  or 
action  be  instituted  thereon  before  presentation  the  costs  thereof 
shall  be  in  the  discretion  of  the  court  : 

No  protest  or       3.  In  order  to  render  the  acceptor  of  a  bill  liable,  it  is  not 
necessary  to  protest  it,  or  that  notice  of  dishonor  should  be 


given  to  him  : 

Presentment        4.  Where  the  holder  of  a  bill  presents  it  for  payment,  he 
nt'    shall  exhibit  the  bill  to  the  person  from  whom  he  demands 
payment,  and  when  a  bill  is  paid  the  holder  shall  forthwith 
deliver  it  up  to  the  party  paying  it. 


Liabilities  of  Parties. 

Funds  in  53.  A  bill,  of  itself,  does  not  operate  as  an  assignment  of 

drawer!  funds  in  the  hands  of  the  drawee  available  for  the  payment 

imp.  Act  a.  53  thereof,  and  the  drawee  of  a  bill  who  does  not  accept  as  required 
by  this  Act  is  not  liable  on  the  instrument. 

Liability  of          54.     The  acceptor  of  a  bill,  by  accepting  it — 

ImpPAct  s.  54.  (a •)  Engages  that  he  will  pay  it  according  to  the  tenor  of 
his  acceptance ; 

(6.)  Is  precluded  from  denying  to  a  holder  in  due  course— 

(1.)  The  existence  of  the  drawer,  the  genuineness  of  his  sig- 
nature, and  his  capacity  and  authority  to  draw  the  bill ; 

(2.)  In  the  case  of  a  bill  payable  to  drawer's  order,  the  then 
capacity  of  the  drawer  to  indorse,  but  not  the  genuineness  or 
validity  of  his  indorsement ; 

(3.)  In  the  case  of  a  bill  payable  to  the  order  of  a  third 
person,  the  existence  of  the  payee  and  his  then  capacity  to 
indorse,  but  not  the  genuineness  or  validity  of  his  indorsement. 

Liability  of          55.  Thejlra_wfir  of  a  bill,  by  drawing  it — 

O.FftWfiV 

Imp. Acts. 55.  (a.)  Engages  that  on  due  presentation  it  shall  be  accepted 
and  paid  according  to  its  tenor,  and  that  if  it  is  dishonored  he 
will  compensate  the  holder  or  any  indorser  who  is  compelled 
to  pay  it,  provided  that  the  requisite  proceedings  on  dishonor 
are  duly  taken ; 
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(6.)  Is  precluded  from  denying  to  a  holder  in  due  course 
the  existence  of  the  payee  and  his  then  capacity  to  indorse ; 

(2.)  The  indorser  of  a  bill,  by  indorsing  it —  Liability  of 

^ ***^^^*^  inclfiTftftr1 

(a.)  Engages  that  on  due  presentment  it  shall  be  accepted 
and  paid  according  to  its  tenor,  and  that  if  it  is  dishonored  he 
will  compensate  the  holder  or  a  subsequent  indorser  who  is 
compelled  to  pay  it,  provided  that  the  requisite  proceedings  on 
dishonor  are  duly  taken; 

(6.)  Is  precluded  from  denying  to  a  holder  in  due  course  the 
genuineness  and  regularity  in  all  respects  of  the  drawer's  sig- 
nature and  all  previous  indorsements ; 

(c.)  Is  precluded  from  denying  to  his  immediate  or  a  subse- 
quent indorsee  that  the  bill  was,  at  the  time  of  his  indorse- 
ment, a  valid  and  subsisting  bill,  and  that  he  had  then  a  good 
title  thereto. 

56.  Where  a  person  signs  a  bill  otherwise  than  as  a  drawer  stranger  sign- 
or  acceptor,  he  thereby  incurs  the  liabilities  of  an  indorser  to  in8:  bill,  liable 
a  holder  in  due  course,  [and  is  subject  to  all  the  provisions  of  f^™  Acts'.  56 
this  Act  respecting  indorsers.]  varied. 

57.  Where  a  bill  is  dishonored,  the  measure  of  damages  Measure  of 
which  shall  be  deemed  to  be  liquidated  damages,  shall  be  as  dan?a&es 

„  ,,  fe  against  parties 

lOllOWS  : —  to  dishonored 

(a.)  The  holder  may  recover  from  any  party  liable  on  the  imp.  Act  s.  57 
bill,  the  drawer  who  has  been  compelled  to  pay  the  bill  may  varied, 
recover  from  the  acceptor,  and  an  indorser  who  has  been  com- 
pelled to  pay  the  bill  may  recover  from  the  acceptor  or  from 
the  drawer,  or  from  a  prior  indorser — 

(1.)  The  amount  of  the  bill; 

(2.)  Interest  thereon  from  the  time  of  presentment  for  pay- 
ment, if  the  bill  is  payable  on  demand,  and  from  the  maturity 
of  the  bill  in  any  other  case ; 

(3.)  The  expenses  of  noting  [and  protest ;] 

(6.)  In  the  case  of  a  bill  which  has  been  dishonored  abroad, 
in  [addition  to]  the  above  damages,  the  holder  may  recover 
from  the  drawer  or  any  indorser,  and  the  drawer  or  an  indorser 
who  has  been  compelled  to  pay  the  bill  may  recover  from  any 
party  liable  to  him,  the  amount  of  the  re- exchange  with  interest 
thereon  until  the  time  of  payment. 

58.  Where  the  holder  of  a  bill  payable  to  bearer  negotiates  Transferrer 
it  by  delivery  without  indorsing  it,  he  is  called  a  "transferrer  by  delivery, 
by  delivery;"  Imp. Acts. 58. 

2.  A  transferrer  by  delivery  is  not  liable  on  the  instrument:  Liability. 

3.  A  transferrer  by  delivery  who  negotiates  a  bill  thereby  Warranty, 
warrants  to  his  immediate  transferee,  being  a  holder  for  value, 

that  the  bill  is  what  it  purports  to  be,  that  he  has  a  right  to 
transfer  it,  and  that  at  the  time  of  transfer  he  is  not  aware  of 
any  fact  which  renders  it  valueless. 
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Discharge  of  Bill. 

59.  A  bill  is  discharged  by  payment  in  due  course  by  or  on 
behalf  of  the  drawee  or  acceptor : 

"Payment  in  due  course"  means  payment  made  at  or  after 
the  maturity  of  the  bill  to  the  holder  thereof  in  good  faith  and 
wirtiout  notice  that  his  title  to  the  bill  is  defective ; 

2.  Subject  to  the  provisions  hereinafter  contained,  when  a 
bill  is  paid  by  the  drawer  or  an  endorser,  it  is  not  discharged; 
but — 

(a.)  Where  a  bill  payable  to,  or  to  the  order  of,  a  third  party 
is  paid  by  the  drawer,  the  drawer  may  enforce  payment  thereof 
against  the  acceptor,  but  may  not  re-issue  the  bill ; 

(6.)  Where  a  bill  is  paid  by  an  endorser,  or  where  a  bill 
payable  to  drawer's  order  is  paid  by  the  drawer,  the  party  paying 
it  is  remitted  to  his  former  rights  as  regards  the  acceptor  or 
antecedent  parties,  and  he  may,  if  he  thinks  fit,  strike  out  his 
own  and  subsequent  indorsements,  and  again  negotiate  the  bill; 

3.  Where  an  accommodation  bill  is  paid  in  due  course  by 
the  party  accommodated,  the  bill  is  discharged. 


the 


maturity. 
Imp.  Act, 
s.  61. 

Express 
waiver. 
Imp.  Act, 
8.62. 


The  same. 


Cancellation 
of  bill. 
Imp.  Act, 
8.  68. 

Of  any  signa- 
ture. 


Erroneous 
cancellation. 


When  ^ne  acceptor  of  a  bill  is  or  becomes  the  holder  of 
it  at  or  after  its  maturity,  in  his  own  right,  the  bill  is  dis- 

charged. 
& 


61.  When  the  holder  of   a  bill  at  or  after  its  maturity 
absolutely  and  unconditionally  renounces  his  rights  against 
the  acceptor,  the  bill  is  discharged  :  the  renunciation  must  be 
in  writing,  unless  the  bill  is  delivered  up  to  the  acceptor : 

2.  The  liabilities  of  any  party  to  a  bill  may  in  like  manner 
be  renounced  by  the  holder  before,  at  or  after  its  maturity ; 
but  nothing  in  this  section  shall  affect  the  rights  of  a  holder 
in  due  course  without  notice  of  renunciation. 

62.  Where  a  bill  is  intentionally  cancelled  by  the  holder 
or  his  agent,  and  the  cancellation  is  apparent  thereon,  the  bill 
is  discharged : 

2.  In  like  manner,  any  party  liable  on  a  bill  may  be  dis- 
charged by  the  intentional  cancellation  of  his  signature  by  the 
holder  or  his  agent.     In  such  case,  any  indorser  who  would 
have  had  a  right  of  recourse  against  the  party  whose  signature 
is  cancelled  is  also  discharged : 

3.  A  cancellation  made  unintentionally,  or  under  a  mistake, 
or  without  the  authority  of  the  holder,  is  inoperative ;  but 
where  a  bill  or  any  signature  thereon  appears  to  have  been 
cancelled,  the  burden  of  proof  lies  on  the  party  who  alleges 
that  the  cancellation  was  made  unintentionally,  or  under  a 
mistake,  or  without  authority. 
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/       :, 

63.  Where  a  bill  or  acceptance  is  materially  altered   with-  Alteration  of 
out  the  assent  of  all  parties  liable  on  the  bill,  the  bill  is  voided,  jjjj^  Act> 
except  as  against  a  party  who  has  himself  made,  authorized,  s.  64. 
or  assented  to  the  alteration,  and  subsequent  indorsers : 

Provided,  that  where  a  bill  has  been  materially  altered,  but  Proviso, 
the  alteration  is  not  apparent,  and  the  bill  is  in  the  hands  of  a 
holder  in  due  course,  such  holder  may  avail  himself  of  the 
bill  as  if  it  had  not  been  altered,  and  may  enforce  payment  of 
it  according  to  its  original  tenor : 

2.    In   particular,   the   following   alterations   are   material,  What  are 
namely,  the  alteration  of  the  date,  the  sum  payable,  the  time        "* 
of  payment,  the  place  of  payment,  and  where  a  bill  has  been 
accepted  generally,  the  addition  of  a  place  of  payment  without 
the  acceptor's  assent. 


Acceptance  and  Payment  for  Honor. 

64.  Where  a  bill  of  exchange  has  been  protested  for  dis-  Acceptance 
honor  by  non-acceptance,  or  protested  for  better  security,  and  *™ 

is  not  overdue,  any  person,  not  being  a  party  already  liable  imp.  Act, 
thereon,  may,  with  the  consent  of  the  holder,  intervene  and  s* 65t 
accept  the  bill  supra  protest,  for  the  honor  of  any  party  liable 
thereon,  or  for  the  honor  of  the  person  for  whose  account  the 
bill  is  drawn : 

2    A  bill  may  be  accepted  for  honor  for  part  only  of  the  In  part, 
sum  for  which  it  is  drawn  : 

3.  An  acceptance  for  honor  supra  protest,  in  order  to  be  Requirements 
valid,  must—  for  validity. 

(a)  Be  written  on  the  bill,  and  indicate  that  it  is  an  accept- 
ance for  honor ; 

(6)  Be  signed  by  the  acceptor  for  honor : 

4.  Where  an  acceptance  for  honor  does  not  expressly  state  For  whose 
for  whose  honor  it  is  made,  it  is  deemed  to  be  an  acceptance  honor, 
for  the  honor  of  the  drawer  : 

5.  Where  a  bill  payable  after  sight  is  accepted  for  honor,  its  Computati 
maturity  is  calculated  from  the  date  of  protesting  for  non-  of  time, 
acceptance,  and  not  from  the  date  of  the  acceptance  for  honor. 

65.  The  acceptor  for  honor  of  a  bill  by  accepting  it  engages  Lability  of 
that  he  will,  on  due  presentment,  pay  the  bill  according  to  the  acceptor  for 
tenor  of  his  acceptance,  if  it  is  not  paid  by  the  drawee,  pro-  j^nor 
vided  it  has  been  duly  presented  for  payment  and  protested  s.  66. 

for  non-payment,  and  that  he  receives  notice  of  these  facts : 

2.  The  acceptor  for  honor  is  liable  to  the  holder  and  to  all  To  what 
parties  to  the  bill  subsequent  to  the  party  for  whose  honor  he  Partie<J- 
has  accepted. 


ion 
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Imp.  Act, 
8>  67> 


Presentment  66.  Where  a  dishonored  bill  has  been  accepted  for  honor 
supra  protest,  or  contains  a  reference  in  case  of  need,  it  must 
be  protested  for  non-payment  before  it  is  presented  for  pay- 
ment  to  the  acceptor  for  honor,  or  referee  in  case  of  need  : 

^'  Where  the  address  of  the  acceptor  for  honor  is  in  the 
same  place  where  the  bill  is  protested  for  non-payment,  the 
bill  must  be  presented  to  him  not  later  than  the  day  following 
its  maturity  ;  and  where  the  address  of  the  acceptor  for  honor 
is  in  some  place  other  than  the  place  where  it  was  protested 
for  non-payment,  the  bill  must  be  forwarded  not  later  than  the 
day  following  its  maturity  for  presentment  to  him  : 

3.  Delay  in  presentment  or  non-presentment  is  excused  by 
any  circumstance  which  would  excuse  delay  in  presentment 
for  payment  or  non-presentment  for  payment  : 

nonpayment.  4.  When  a  bill  of  exchange  is  dishonored  by  the  acceptor 
for  honor,  it  must  be  protested  for  non-payment  by  him. 


Excuses  for 


Attestation, 


Basis  thereof. 


67.  Where  a  bill  has  been  protested  for  non-payment,  any 
protest.  person  may  intervene  and  pay  it  supra  protest  for  the  honor 

8*68*  Act'        °^  any  Party  liable  thereon,  or  for  the  honor  of  the  person  for 
whose  account  the  bill  is  drawn : 

If  more  than        2.  Where  two  or  more  persons  offer  to  pay  a  bill  for  the 
pay.  honor  of  different  parties,  the  person  whose  payment  will  dis- 

charge most  parties  to  the  bill  shall  have  the  preference  : 

3.  Payments  for  honor  supra  protest,  in  order  to  operate  as 
such  and  not  as  a  mere  voluntary  payment,  must  be  attested 
by  a  notarial  act  of  honor,  which  may  be  appended  to  the  pro- 
test or  form  an  extension  of  it ; 

4.  The  notarial  act  of  honor  must  be  founded  on  a  declara- 
tion made  by  the  payer  for  honor,  or  his  agent  in  that  behalf, 
declaring   his   intention  to  pay  the  bill    for   honor,   and   for 
whose  honor  he  pays ; 

5.  Where  a  bill  has  been  paid  for  honor,  all  parties  sub- 
sequent to  the  party  for  whose  honor  it  is  paid  are  discharged, 
but  the  payer  for  honor  is  subrogated  for  and  succeeds  to  both 
the  rights  and  duties  of  the  holder  as  regards  the  party  for 
whose  honor  he  pays,  and  all  parties  liable  to  that  party ; 

6.  The  payer  for  honor,  on  paying  to  the  holder  the  amount 
of  the  bill  and  the  notarial  expenses  incidental  to  its  dishonor, 
is  entitled  to  receive  both  the  bill  itself  and  the  protest.     If 
the  holder  does  not  on  demand  deliver  them  up,  he  shall  be 
liable  to  the  payer  for  honor  in  damages ; 

7.  Where  the  holder  of  a  bill  refuses  to  receive  payment 
supra  protest,  he  shall  lose  his  ri^ht  to  recourse  against  any 
party  who  would  have  been  discharged  by  such  payment. 


Liabilities 
and  rights  in 
such  case. 


Delivery  to 
payer  for 
honor. 
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Lost   Instruments. 

68.  Where  a  bill  has  been  lost  before  it  is  overdue,  the  Holder's  right 
person  who  was  holder  of  it  may  apply  to  the  drawer  to  give  to  duplicate 
him  another  bill  of  the  same  tenor,giviiigsecurity  to  the  drawer,  Ol 

if  required,  to  idemnify  him  against  all  persons  whatever  in  ImP-  Act» 
case  the  bill  alleged  to  have  been  lost  shall  be  found  again  ; 

2.  If  the  drawer,  on  request  as  aforesaid,  refuses  to  give  such  If  refused, 
duplicate  bill,  he  may  be  compelled  to  do  so. 

69.  In  any  action  or  proceeding  upon  a  bill,  the  court  or  a  Action  on 
judge  may  order  that  the  loss  of  the  instrument  shall  not  be  bill« 

set  up,  provided  an  indemnity  is.  given  to   the  satisfaction  of  Imp.  Act, 
the  court  or  judoe  against  the  claims  of  any  other  person  upon  8>  70* 
the  instrument  in  question. 


Bill  in  a  Set. 

TO.  Where  a  bill  is  drawn  in  a  set,  each  part  of   the   set  As  to  bills  in 
being  numbered,  and  containing  a  reference  to  the  other  parts, se  8* 
the  whole  of  the  parts  constitute  one  bill;  J™^  Act' 

2.  Where  the  holder  of  a  set  indorses  two  or  more  parts  to  If  indorsed  to 
different  persons,  he  is  liable  on  every  such  part,  and  every  g0ngrent  per" 
indorser  subsequent  to  him  is  liable  on  the  part  he  has  himself 
indorsed  as  if  the  said  parts  were  separate  bills ; 

3.  Where  two  or  more  parts  of  a  set  are  negotiated  to  dif-  If  negotiated 
f  erent  holders  in  due  course,  the  holder  whose  title  first  accrues 

is,  as  between  such  holders,  deemed  the  true  owner  of  the  bill ; 
but  nothing  in  this  sub-section  shall  affect  the  rights  of  a  per- 
son who  in  due  course  accepts  or  pays  the  part  first  presented 
to  him  ; 

4.  The  acceptance  may  be  written  on  any  part,  and  it  must  Acceptance, 
be  written  on  one  part  only  ; 

,    5.  If  the  drawee   accepts   more  than  one   part,  and  such  if 
accepted  parts  get  into  the  hands  of   different   holders  in  due  one  part  is 
course,  he  is  liable  on  every  such  part  as  if  it  were  a  separate  accePted< 
bill; 

6.  When  the  acceptor  of  a  bill  drawn  in  a  set  pays  it  with-  Payment 
out  requiring  the  part  bearing  his  acceptance  to  be  delivered  Hvery^of 
up  to  him,  and  that  part  at  maturity  is  outstanding  in  the  per  part, 
hands  of  a  holder  in  due  course,  he  is  liable  to  the  holder 
thereof ; 

7.  Subject  to  the  preceding  rules,  where  any  one  part  of  a  Discharge, 
bill  drawn  in  a  set  is  discharged  by  payment  or  otherwise,  the 

whole  bill  is  discharged. 
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Conflict  of  Laws. 

Rules  where  fl.  Where  a  bill  drawn  in  one  country  is  negotiated, 
Im  °Act1C  accepted  or  payable  in  another,  the  rights,  duties  and  liabilities 
a.  72,  varied,  of  the  parties  thereto  are  determined  as  follows : — 


Validity,  how 
determined. 


Proviso. 


Drawing  in- 
dorsement, 
etc. 


Proviso. 


Duties  of 
holder. 


Currency. 


Due  date. 


Evidence  of 
protest. 

Not  in  Imp. 
Act. 


(a)  The  validity  of  a  bill  as  regards  requisites  in  form  is 
determined  by  the  law  of  the  place'  pfjssue,  an(j  the  validity 
as  regards  requisites  in  form  of  the  supervening  con  tracts,  such 
as  acceptance,  or  indorsement,  or  acceptance  supra  protest,  is 
determined  by  the  law  of  the  place  where  such  contract  was 
made: 

Provided  that — 

(1)  Where  a  bill  is  issued  out  [of  Canada]  it  is  not  invalid 
by  reason  only  that  it  is  not  stamped  in  accordance  with  the 
law  of  the  place  of  issue  ; 

(2)  Where  a  bill  issued  out  of  [Canada]  conforms,  as  regards 
requisites  in  form,  to  the  law  of  Canada,  it  may,  for  the  pur- 
pose of  enforcing  payment  thereof,  be  treated   as   valid   as 
between  all  persons  who  negotiate,  hold  or  become  parties  to  it 
in  [Canada] ; 

(b)  Subject  to  the  provisions  of  this  Act,  the  interpretation 
of  the  drawing,  endorsment,  acceptance  or  acceptance  supra 
protest  of  a  bill,  is  determined  by  the  law  of  the  place  where 
such  contract  is  made  : 

Provided,  that  where  an  inland  bill  is  indorsed  in  a  foreign 
country,  the  indorsement  shall,  as  regards  the  payer,  be  inter- 
preted according  to  the  law  of  [Canada] ; 

(c)  The  duties  of  the  holder  with  respect  to  presentment  for 
acceptance  or  payment  and  the  necessity  for  or  sufficiency  of  a 
protest  or  notice  of  dishonor,  or  otherwise,  are  determined  by 
the  law  of  the  place  where  the  act  is  done  or  the  bill  is  dis- 
honored ; 

(d)  Where  a  bill  is  drawn  out  of  but  payable  in  [Canada], 
and   the   sum    payable  is  not   expressed  in   the  currency  of 
[Canada],  the   amount  shall,  in  the   absence  of  some  express 
stipulation,  be   calculated  according  to  the  rate  of  exchange 
for  sight  drafts  at  the  place  of  payment  on  the  day  the  bill 
is  payable ; 

(e)  Where  a  Bill  is  drawn  in  one  country  and  is  payable  in 
another,  the  due  date  thereof  is  determined  according  to  the 
law  of  the  place  where  it  is  payable. 

(f)  If  a  bill  or  note,  presented  for  acceptance,  or  payable 
out   of  Canada,  is  protested   for  non-acceptance  or  non-pay- 
ment, a  notarial  copy  of  the  protest  and  of  the  notice  of  dis- 
honor, and  a  notarial  certificate  of  the  service  of  such  notice 
shall  be  received  in  all  courts,  as  primd  facie  evidence  of  such 
protest,  notice  and  service. 
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PART  III. 
CHEQUES  ON  A  BANK. 

72.  A  cheque  is  a  bill  of  exchange  drawn  on  a  bank,  pay-  cheque  de- 
able  on  demand  :  fined- 

Imp.  Act  s.  73. 

2.  Except  as  otherwise  provided  in  this  part,  the  provisions  certain  pr0vi- 
of  this  Act  applicable  to  a  bill  of  exchange  payable  on  demand  sions  to  apply. 
apply  to  a  cheque. 

73.  Subject  to  the  provisions  of  this  Act  — 

(  a)  Where  a  cheque  is  not  presented  for  payment  within  a  Presentment 
reasonable  time  of  its  issue,  and  the  drawer  or  the  person  on  of  cheque  for 
whose  account  it  is  drawn  had   the  right  at  the  time  of  such  TaymTt'    74 
presentment,  as  between  him  and  the  bank,  to  have  the  cheque 
paid,  and  suffers  actual  damage  through  the  delay,  he  is  dis- 
charged to  the  extent  of  such  damage,  that  is  to  say,  to  the 
extent  to  which  such  drawer  or  person  is  a  creditor  of  such 
bank  to  a  larger  amount  than  he  would  have  been  had  such 
cheque  been  paid  ; 

(  b)  In  determining  what  is  a  reasonable  time,  regard  shall 
be  had  to  the  nature  of  the  instrument,  the  usage  of  trade  and 
of  banks,  and  the  facts  of  the  particular  case  ; 

(c)  The  holder  of  such  cheque,  as  to  which  such  drawer  or 
person  is  discharged,  shall  be  a  creditor,  in  lieu  of  such  drawer 
or  person,  of  such  bank  to  the  extent  of  such  discharge,  and 
entitled  to  recover  the  amount  from  it. 

74.  The  duty  and  authority   of  a  bank  to  pay  a  cheque  Revocation  of 

drawn  on  it  by  its  customer  are  terminated  by  —  bank's  author- 

ity. 

(a)  Countermand  of  payment;  Imp.  Acts.  75. 

(b}  Notice  of  the  customer's  death. 

CROSSED  CHEQUES. 

75.  Where  a  cheque  bears  across  its  face  an  addition  of  —    General  cross- 


(a)  The  word  ["bank"]  between  two  parallel  transverse  lines,      pActs.  76 
either  with  or  without  the  words  "not  negotiable;"  or  —  varied. 

(b)  Two  parallel  transverse  lines  simply,  either  with  or  with- 
out the  words  "not  negotiable;" 

.    That   addition   constitutes   a   crossing,   and   the  cheque  is 
crossed  generally  ; 

2.  Where  a  cheque  bears  across  its  face  an  addition  of  the  special  cross- 
name  of  a  bank,  either  with  or  without  the  words  "not  negoti-  ing. 
able,"  that  addition  constitutes  a  crossing,  and  the  cheque  is 
crossed  specially  and  to  that  bank. 
I.  1 
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Crossing  by          76.  A  cheque  may  be  crossed  generally  or  specially  by  the 


2.  Where   a  cheque  is  uncrossed,  the   holder  may  cross  it 
,  General  or       generally  or  specially  : 

May  ^  3.  Where  a  cheque  is  crossed  generally,  the  holder  may  cross 

>¥)  2-  *v  varied.  it  specially  : 

t  <¥  /Z  words  may  be      4.  Where  a  cheque   is  crossed   generally  or   specially,  the 
added.  holder  may  add  the  words  "  not  negotiable  :  " 

Ke-crossing          5.  Where  a  cheque  is  crossed  specially,  the  bank  to  which 
3n>  it  is  crossed  may  again  cross  it  specially,  to  another  bank  for 
collection  : 

Crossing  by  Q  Where  an  uncrossed  cheque,  or  a  cheque  crossed  gener- 
ally, is  sent  to  a  bank  for  collection,  it  may  cross  it  specially  to 
itself  : 

Uncrossing          7.  A  crossed  cheque  may  be  reopened  or  uncrossed  by  the 
cheque!  drawer  writing  between  the  transverse  lines,  and  initialling  the 

Not  in  Imp.     same,  the  words  "  pay  cash." 

Act. 

Crot-ngisa         77.  A  crossing  authorized  by  this  Act  is  a  material  part  of 

mater'ai  part   fcne  cheque  ;  it  shall  not  be  lawful  for  any  person  to  obliterate 

,  or,  except  as  authorized  by  this  Act,  to  add  to  or  alter  the 

Imp.  Act  s.  7o.  .      *  * 

crossing. 

Duties  of  bank      78.  Where  a  cheque  is  crossed  specially  to  more  than  one 
cnequers°BSed    bank,  except  when  crossed  to  another  bank  as  agent  for  collec- 
Imp.  Acts  79  ti°n'   the   bank  on  which  "it  is  drawn  shall  refuse  payment 
thereof  : 

Liability  for  2.  Where  the  bank  on  which  a  cheque  so  crossed  is  drawn, 
pay  nevertheless  pays  the  same,  or  pays  a  cheque  crossed  generally 
otherwise  than  to  a  bank,  or,  if  crossed  specially,  otherwise 
than  to  the  bank  to  which  it  is  crossed,  or  to  the  bank  acting 
as  its  agent  for  collection,  it  is  liable  to  the  true  owner  of  the 
cheque  for  any  loss  he  sustains  owing  to  the  cheque  having 
been  so  paid  : 

When  liability  Provided,  that  where  a  cheque  is  presented  for  payment 
accrue0*  which  does  not  at  the  time  of  presentment  appear  to  be  crossed, 
or  to  have  had  a  crossing  which  has  been  obliterated,  or  to 
have  been  added  to  or  altered  otherwise  than  as  authorized  by 
this  Act,  the  bank  paying  the  cheque  in  good  faith  and  with- 
out negligence  shall  not  be  responsible  or  incur  any  liability, 
nor  shall  the  payment  be  questioned  by  reason  of  the  cheque 
having  been  crossed,  or  of  the  crossing  having  been  obliterated 
or  having  been  added  to  or  altered  otherwise  than  as  authorized 
by  this  Act,  and  of  payment  having  been  made  otherwise  than 
to  a  bank  or  to  the  bank  to  which  the  cheque  is  or  was 
crossed,  or  to  the  bank  acting  as  its  agent  for  collection,  as 
the  case  may  be. 
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7  9.  Where  the  bank,  on  which  a  crossed  cheque  is  drawn  Protection  to 
in  good  faiuh  and  without  negligence  pays  it,  if  crossed  gener-  J^awTwh  r 
ally,  to  a  bank,  or,  if  crossed  specially,  to  the  bank  to  which  it  cheque  is 

is  crossed,  or  to  a  bank  acting  as  its  agent  for  collection,  the  crossed- 
bank  paying  the  cheque,  and  if  the  cheque  has  come  into  the  I      Actg  gQ 
hands  of  the  payee,  the  drawer,  shall  respectively  be  entitled 
to  the  same  rights  and  be  placed  in  the  same  position  as  if 
payment  of  the  cheque  had  been  made  to  the   true   owner 
thereof. 

8O.  Where  a  person  takes  a  crossed  cheque  which  bears  on  Effect  of  cross- 
it  the  words  "  not  negotiable,"  he  shall  not  have  and  shall  not  in*  on  holder- 
be  capable  of  giving  a  better  title  to  the  cheque  than  that  j      Actg  81 
which  had  the  person  from  whom  he  took  it. 

8  1.  Where  a  bank,  in  good  faith  and  without  negligence,  protection  to 
receives  for  a  customer  payment  of  a  cheque  crossed  generally  collecting 
or  specially  to  itself,  and  the  customer  has  no  title,  or  a  defec-  bank> 

tive  title  thereto,  the  bank  shall  not  incur  any  liability  to  the  jmp  Acts.  82. 
true  owner  of  the  cheque  by  reason  only  of  having  received 
such  payment. 


& 


PROMISSORY   NOTES. 

82.  A   promissory   note  is  an  unconditional   promise    in  promisgory 
writing  made  by  one  person  to  another,  signed  by  the  maker,  note  defined. 
engaging  to  pay,  on  demand  or  at  a  fixed  or  deterrninable 

future  time,  a  sum  certain  in  money,  to,  or  to  the  order  of,  a  Imp*  Act  s>  83' 
specified  person,  or  to  bearer  : 

2.  An  instrument  in  the  form  of  a  note  payable  to  maker's  in<jorBement 
order  is  not  a  note  within  the  meaning  of  this  section,  unless  by  maker. 
and  until  it  is  indorsed  by  the  maker  : 

3.  A  note  is  not  invalid  by  reason  only  that  it  contains  also  collateral 
a  pledge  of  collateral  security  with  authority  to  sell  or  dispose  pledge  does 

thereof:  not  invalidate. 

4.  A  note  which  is,  or  on  the  face  of  it  purports  to  be,  both  inland  and 
made  and  payable  within  Canada,  is  an  inland  note  ;  any  other  foreign. 
note  is  a  foreign  note. 

83.  A  promissory  note   is  inchoate   and  incomplete    until  Delivery 
delivery  thereof  to  the  payee  or  bearer.  necessary. 

Imp.  Act  B.  84. 

84.  A  promissory   note  may  be   made   by  two  or  more  Joint  and 
makers,  and  they  may  be  liable  thereon  jointly,  or  jointly  and  several  notes. 
severally,  according  to  its  tenor  :  Imp.  Act  s.  85. 
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As  to  number.  2.  Where  a  note  runs  "  I  promise  to  pay,"  and  is  signed  by 
two  or  more  persons,  it  is  deemed  to  be  their  joint  and  several 
note. 

Note  payable       85.  Where  a  note  payable  on  demand  has  been  endorsed,  it 

on  demand,     must  be  presented  for  payment  within  a  reasonable  time  of 

Imp.  Act  s.  86  t.ne  indorsement ;  if  it  is  not  so  presented,  the  endorser  is  dis- 

varied.  charged;    [if  however,  with  the  assent  of  the  indorser  it  has 

been  delivered  as  a  collateral  or  continuing  security  it  need 

not  be  presented  for  payment  so  long  as  it  is  held  as  such 

security] : 

2.  In  determining  what  is  a  reasonable  time,  regard   shall 
be  had  to  the  nature  of  the  instrument,  the  usage  of  trade,  and 
the  facts  of  the  particular  case  : 

3.  Where  a  note  payable  on  demand  is  negotiated,  it  is  not 
deemed  to  be  overdue,  for  the  purpose  of  affecting  the  holder 
with  defects  of  title  of  which  he  had  no  notice,  by  reason  that 
it  appears  that  a  reasonable  time  for  presenting  it  for  payment 
has  elapsed  since  its  issue. 


Reasonable 
time. 


Defects  with- 
out; notice. 


Presentment 
of  note  for 
payment. 


varied. 


86.  Where  a  promissory  note  is  in  the  body  of  it  made 
payable  at  a  particular  place,  it  must  be  presented  for  payment 
at  that  place.  But  the  maker  is  not  discharged  by  the  omis- 
Imp.  Act  s.  87  sion  to  present  the  note  for  payment  on  the  day  that  it  matures. 
But  if  any  suit  or  action  is  instituted  thereon  against  him  before 
presentation,  the  costs  thereof  shall  be  in  the  discretion  of  the 
court.  If  no  place  of  payment  is  specified  in  the  body  of  the 
note,  presentment  for  payment  is  not  necessary  in  order  to 
render  the  maker  liable  : 

Liability.  2.  Presentment  for  payment  is  necessary  in  order  to  render 

the  indorser  of  a  note  liable  : 

rentment.Pre"  3-  When  a  note  is  in  the  body  of  it  made  payable  at  a 
particular  place,  presentment  at  that  place  is  necessary  in  order 
to  render  an  indorser  liable  ;  but  when  a  place  of  payment  is 
indicated  by  way  of  memorandum  only,  presentment  at  that 
place  is  sufficient  to  render  the  indorser  liable,  but  a  present- 
ment to  the  maker  elsewhere,  if  sufficient  in  other  respects, 
shall  also  suffice. 


Liability  of          87.  The  maker  of  a  promissory  note,  by  making  it- 
maker. 
Imp.  Act  s.  88.      (a)  Engages  that  he  will  pay  it  according  to  its  tenor; 

(b)  Is  precluded  from  denying  to  a  holder  in  due  course  the 
existence  of  the  payee  and  his  then  capacity  to  endorse. 

Application  of      88.  Subject  to  the  provisions  in  this  part,  and  except  as  by 
part  II to        this  section  provided,  the  provisions  of  this  Act  relating  to 
Imp8 Acts  89  kill8  of  exchange  apply,  with  the  necessary  modifications,  to 
promissory  notes  : 
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2.  In  applying  those  provisions  the  maker  of  a  note  shall  be  Correspond 
deemed  to  correspond  with  the  acceptor  of  a  bill,  and  the  first  mg  term8- 
indorser  of  a  note  shall  be  deemed  to  correspond  with  the 
drawer  of  an  accepted  bill  payable  to  drawer's  order: 

3.  The  following  provisions  as  to  bills  do  not  apply  to  notes,  What  pro vi- 

.   .      &  r,    ..  rr  j  sums  do  not 

namely,  provisions  relating  to —  apply, 

(a)  Presentment  for  acceptance  ; 
(6)  Acceptance ; 
(c)  Acceptance  supra  protest; 
(<7)  Bills  in  a  set: 

4.  Where  a  foreign  note  is  dishonored,  protest  thereof  is  As  to  foreign 
unnecessary,  except  for  the  preservation  of  the  liabilities  of  *$<£ 'in 
indorsers.  Act. 


PARV  Y. 

SUPPLEMENTARY. 

89.  A  thing  is  deemed  to  be  done  in  good  faith,  within  the  Good  faith, 
meaning  of  this  Act,  where  it  is  in  fact  done  honestly  whether  mp*    °  s' 
it  is  done  negligently  or  not. 

90.  Where,  by  this    Act,  any    instrument    or   writing  is  Signature, 
required  to  be  signed  by  any  person,  it  is  not  necessary  that   mp'    cts<    ' 
he  should  sign  it  with  his  own  hand,  but  it  is  sufficient  if  his 
signature  is  written  thereon  by  some  other  person  by  or  under 

his  authority : 

2.  In  the  case  of  a  corporation,  where,  by  this  Act,  any  As  to  corpora- 
instrument  or  writing  is  required  to  be  signed,  it  is  sufficient  lons> 
if  the  instrument  or  writing  is  duly  sealed  with  the  corporate       O  2.  2.   f2) 
seal ;  but  nothing  in  this  section  shall  be  construed  as  requir-  . 

ing  the  bill  or  note  of  a  corporation  to  be  under  seal. 

91.  Where,  by  this  Act,  the  time  limited  for  doing  any  act  Computation 
or   thing   in   less  than  three  days,  in  reckoning  time,  non-  impact  8. 
business  days  are  excluded :  "  non-business  days,"  for  the  pur-  92,  varied, 
poses  of  this  Act,  mean  the  days  mentioned  in  the  fourteenth 

section  of  this  Act ;  any  other  day  is  a  business  day. 

92.  For  the  purposes  of  this  Act,  where  a  bill  or  note  is  When  noting 
required  to  be  protested  within  a  specified  time  or  before  some  to  protest?0 
further  proceeding  is  taken,  it  is  sufficient  that  the  bill  or  note  Imp.  Acts. 93. 
has  been  noted  for  protest  before  the  expiration  of  the  specified 

time  or  the  taking  of  the  proceeding ;  and  the  formal  protest 
may  be  extended  at  any  time  thereafter  as  of  the  date  of  the 
noting. 


Protest  when 
notary  is  not 
accessible. 
Imp.  Act  8. 
94,  varied. 


Expenses. 


Fees  charge- 
able. 


Forms. 


notice. 
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93.  Where  a  dishonored  bill  is  authorized  or  required  to  be 
protested,  and  the  services  of  a  notary  cannot  be  obtained  at 
the  place  where  the  bill  is  dishonored,  any  justice  of  the  peace 
resident  in  the  place  may  present  and  protest  such  bill  and 
give  all  necessary  notices,  and  shall  have  all  the  necessary 

powers  of  a  notary  in  respect  thereto : 

f 

2.  The  expense  of  noting  and  protesting  any  bill  or  note, 
and  the  postage  thereby  incurred,  shall  be  allowed  and  paid  to 
the  holder  in  addition  to  any  interest  thereon: 

3.  Notaries  may  charge  the  fees  in  each  Province  heretofore 
allowed  them: 

4.  The  forms  in  the  first  schedule  to  this  Act  may  be  used 
in  noting  or  protesting  any  bill  or  note  and  in  giving  notice 
thereof.     A  copy  of  the  bill  or  note  and  indorsement  may  be 
included  in  the  forms,  or   the  original  bill  or  note  may  be 
annexed  and  the  necessary  changes  in  that  behalf  made  in  the 
forms : 

Evidence  of          5    ^  protest  of  any  bill  or  note,  and  any  copy  thereof  as 

Dresentation  •  ••  «/          t «/ 

dishonor  and  copied  by  the  notary  or  justice  of  the  peace,  shall,  in  any  action 
be  prima  facie  evidence  of  presentation  and  dishonor,  and  also 
of  service  of  notice  of  such  presentation  and  dishonor  as  stated 
in  such  protest. 

Dividend  war-      94.  The  provisions  of  this  Act  as  to  crossed  cheques  shall 

rants  may  be  -,      ,  ,/.  j.     £  j  •    •  j       j 

crossed.  apply  *°  a  warrant  tor  payment  or  dividend. 

Imp,  Act  s.  95. 

Repeal.  95.  The  enactments  mentioned  in  the  second  schedule  to 

>§  this  Act  are  hereby  repealed,  as  from  the  commencement  of 
this  Act,  to  the  extent  in  that  schedule  mentioned : 

Provided,  that  such  repeal  shall  not  affect  anything  done  or 
suffered,  or  any  right,  title  or  interest  acquired  or  accrued 
before  the  commencement  of  this  Act,  or  any  legal  proceeding 
or  remedy  in  respect  of  any  such  thimg,  right,  title  or  interest; 

2.  Nothing  in  this  Act  or  in  any  repeal  effected  thereby 
shall  affect  the  provisions  of  "  The  Bank  Act :" 

3.  The  Act  of  the  Parliament  of  Great  Britain  passed  in  the 
fifteenth  year  of  the  reign  of  His  late  Majesty  George  III, 
intituled  "  An  Act  to  restrain  the  negotiation  of  Promissory 
Notes  and  Inland  Bills  of  Exchange  under  a  limited  sum  within 
that  part  of  Great  Britain  called  England,"  and  the  Act  of  the 
said  Parliament  passed  in  the  seventeenth  year  of  His  said 
Majesty's  reign,  intituled  "  An  Act  for  further  restraining  the 
negotiation  of.  Promissory  Notes  and  Inland  Bills  of  Exchange 
under  a  limited  sum  within  that  part  of  Great  Britain  called 
England,"  shall  not  extend  to  or  be  in  force  in  any  Province 
of  Canada,  nor  shall  the  said  Acts  make  void  any  bills,  notes, 
drafts  or  orders  which  have  been  or  may  be  made  or  uttered 
therein. 


Proviso. 
Varied. 


"The  Bank 
Act,"  not 
affected. 
Not  in  Imp. 
Act. 

Imperial  Acts 
15  Geo.  Ill, 
c.  51,  and  17 
Geo.  Ill,  c.30, 
not  to  apply. 
Not  in  Imp. 
Act. 
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96.  Where  any  Act  or  document  refers  to  any  enactment  Construction 
repealed  by  this  Act,  the  Act  or  document  shall  be  construed  ActV&c^ 
and  shall  operate  as  if  it  referred  to  the  corresponding  pro- Imp.' Acts. 99. 
visions  of  this  Act. 

9  7.  This  Act  shall  come  into  force  on  the  first  day  of  Sep-  Commence- 

,        i  ment  of  Act. 

tember  next. 

98.  The  rules  of  the  common  law  of  England,  including  the  Application  of 
law  merchant,  save  in  so  far  as  they  are  inconsistent  with  the  ^E^iand!^ 
express  provisions  of  the  said  Act,  as  hereby   amended,  shall  imp.  Act  s. 
apply,  and  shall  be  taken  and  held  to  have  applied  from  the  97  (2)»  vaned- 
date  on  which  the  said  Act  came  into  force,  to  bills  of  exchange, 
promissory  notes  and  cheques.     54,  55  Viet.  c.  17,  s.  8. 


FIRST  SCHEDULE. 
FORM  A. 

NOTING  FOR  NON-ACCEPTANCE. 
(Copy  of  Bill  and  Indorsements.) 

On  the  18        ,  the  above  bill  was,  by  me,  at 

the  request  of  ,  presented  for  acceptance  to  E.  F., 

the  drawee,  personally  (or,  at  his  residence,  office  or  usual  place  of  busi- 
ness), in  the  city  (town  or  village)  of  and  I  received  for 
answer,  "  "  ;  The  said  bill  is  therefore  noted 
for  non-acceptance. 

A.  B., 

Notary  Public. 
(Date  and  place. )  18    . 

Due  notice   of  the  above   was  by  me    served    upon    j  n'  -p/'  (    the 

\      ft  t^OTTIf OT*  ) 

|  indorser,  \ Personally>  on  the  da7  of  (or>    at  his 

residence,  office  or  usual  place  of  business)  in  ,  on  the 

day  of  (or,  by  depositing  such  notice,  directed 

to  him,  at  ,  in  Her  Majesty's  post  office  in  the  city  [town  or 

village],  on  the  day  of  ,  and  prepaying  the  postage 

thereon.) 

A.  B., 

Notary  Public. 
(Date  and  place.)  18     . 


FORM  B. 

PROTEST   FOR   NON-ACCEPTANCE    OR    FOR   NON-PAYMENT   OF  A    BILL    PAYABLE 

GENERALLY. 

(Copy  of  Bill  and  Indorsements.) 

On  this  day  of  ,  in  the  year  18     ,  I,  A.  B., 

notary  public  for  the  Province  of  ,  dwelling  at  ,  in 
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the  Province  of  ,  at  the  request  of  ,  did  exhibit  the 

original  bill  of  exchange,  whereof  a  true  copy  is  above  written,  unto 

E.  F.,  the    <  >   thereof  personally  (or,  at  his  residence,  office  or 

(  acceptor  \ 

usual  place  of  business)  in  ,  and,  speaking  to  himself  (or  his  wife, 

his  clerk,  or  his  servant,  &c.,)  did  demand  j  thereof  ;    unto 

which  demand    {          (answered:   "  ." 

{  she  J 

Wherefore  I,  the  said  notary,  at  the  request  aforesaid,  have  protested, 
and  by  these  presents  do  protest  against  the  acceptor,  drawer  and  indorsers 
(or  drawer  and  indorsers)  of  the  said  bill,  and  other  parties  thereto  or 
therein  concerned,  for  all  exchange,  re-exchange,  and  all  costs,  damages 

and  interest,  present  and  to  come,  for  want  of  <  accel  (  of  tne 

bill. 

All  of  which  I  attest  by  my  signature. 

(Protested  in  duplicate.) 

A.  B., 

Notary  Public. 


FORM  C. 

PROTEST   FOR  NON-ACCEPTANCE   OR   FOR   NON-PAYMENT   OF   A   BILL   PAYABLE 

AT    A   STATED    PLACE. 

(Copy  of  BUI  and  Indorsements.) 

On  this  day  of  ,  in  the  year  18     ,  I,  A.  B.,  notary 

public  for  the  Province  of  ,  dwelling  at  ,  in  the  Pro- 

vince of  ,  at  the  request  of  ,  did  exhibit  the  original 

biil  of  exchange,  whereof  a  true  copy  is  above  written,  unto  E.  F.  the 

1    O  T*/l  TJP  f*  f*        I 

<  t  f  ^hereof,  a*  »  being  the  stated  place  where  the 

said  bill  is  payable,  and  there,  speaking  to  did  demand 

I  D    ^  ^^  f    °^  *^e  sa^  kill  >  unto  which  demand  he  answered :  "         ." 

Wherefore  I,  the  said  notary,  at  the  request  aforesaid,  have  protested, 

and  by  these  presents  do  protest  against  the  acceptor,  drawer  and  indorsers 

(or  drawer  and  indorsers)  of  the  said  bill,  and  all  other  parties  thereto  or 

therein   concerned,    for  all    exchange,   re-exchange,  costs,  damages  and 

interest,  present  and  to  come,  for  want  of  1  [  of  the  said  bill. 

All  of  which  I  attest  by  my  signature. 

(Protested  in  duplicate.) 

A.  B., 

Notary  Public. 


FORM  D. 

PROTEST   FOR  NON-PAYMENT   OF    A  BILL     NOTED,    BUT   NOT    PROTESTED   FOR 

NON-ACCEPTANCE. 

If  the  protest  is  made  by  the  same  notary  who  noted  the  bill,  it  should 
immediately  follow  the  act  of  noting  and  memorandum  of  service  thereof,  and 
begin  with  the  words  "  and  afterwards  on,  &c.,"  continuing  as  in  the  last 
preceding  form,  but  introducing  betiveen  the  words  "  did  "  and  "  exhibit," 
the  word  "again,"  and,  in  a  parenthesis,  between  the  words  "  written  "  and 
"unto,"  the  words  :  "and  which  bill  was  by  me  duly  noted  for  non- 
acceptance  on  the  day  of 
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But  if  the  protest  is  not  made  by  the  same  notary,  then  it  should  follow  a 
copy  of  the  original  bill  and  indorsements  and  noting  marked  on  t  he  bill — 
and  then  in  the  protest  introduce,  in  a  parenthesis,  between  the  words  ' '  writ- 
ten "  and  "  unto,"  the  words  :  '*  and  which  bill  w  as  on  the  day  of 
,  by  ,  notary  public  for  the  Province  of  , 
noted  for  non-acceptance,  as  appears  by  his  note  thereof  marked  on  the 
said  bill." 


FORM  E. 

PROTEST   FOR   NON-PAYMENT   OF   A  NOTE    PAYABLE   GENERALLY. 

(Copy  of  Note  and  Indorsements.) 

On  this  day  of  ,  in  the  year  18     ,   I  A.  B., 

notary  Public  for  the  Province  of  ,  dwelling  at  , 

in  the  Province  of  ,  at  the  request  of  ,  did  ex- 

hibit the  original  promissory  note,  whereof  a  true  copy  is  above  written, 
unto  ,  the  promisor,  personally  (or,  at  his  residence, 

office,  or  usual  place  of  business),  in  , 

and  speaking  to  himself  (or  his  wife,   his   clerk   or  his  servant,  &c.), 

did  demand  payment  thereof  ;   unto  which  demand    «     r     f    answered  : 
«  » 

Wherefore  I,  the  said  notary,  at  the  request  aforesaid,  have  protested, 
and  by  these  presents  do  protest  against  the  promisor  and  indorsers  of 
the  said  note,  and  all  other  parties  thereto  or  therein  concerned,  for  all 
costs,  damages  and  interest,  present  and  to  come,  for  want  of  payment  of 
the  said  note. 

All  of  which  I  attest  by  my  signature. 

(Protested  in  duplicate.) 

A.  B. 

Notary  Public. 


FORM  F. 

PROTEST   FOR   NON-PAYMENT   OF   A   NOTE    PAYABLE  AT  A   STATED    PLACE. 

(Copy  of  Note  and  Indorsements.) 

On  this  day  ,  in  the  year  18    ,   I,   A.  B., 

notary  public  for  the  Province  of  ,  dwelling  at  , 

in  the  Province  of  ,  at  the  request  of  ,  did 

exhibit  the  original  promissory  note,  whereof  a  true  copy  is  above  written, 
unto  the  promisor,  at  ,  being  the  stated 

place  where  the  said  note  is  payable,  and  there,  speaking  to 

did  demand  payment  of  the  said  note,  unto  which  demand  he  answered  : 
it  » 

Wherefore  I,  the  said  notary,  at  the  request  aforesaid,  have  protested, 
and  by  these  presents  do  protest  against  the  promisor  and  indorsers  of 
the  said  note,  and  all  other  parties  thereto  or  therein  concerned,  for  all 
costs  damages  and  interest,  present  and  to  come,  for  want  of  payment  of 
the  said  note. 

All  which  I  attest  by  my  signature. 

(Protested  in  duplicate.) 

A.  B., 

Notary  Public. 
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FORM  G. 

NOTARIAL   NOTICE   OF  A  NOTING,    OR    OF  A   PROTEST    FOR   NON-ACCEPTANCE, 
OR   OF  A   PROTEST   FOR   NON-PAYMENT   OF   A  BILL. 

(Place  and  date  of  Noting  or  of  Protest.  ) 

1st 

To  P.  Q.  (the  drawer.) 
at 

Sir, 

Your  bill  of  exchange  for  $  ,  dated  at 

the  ,  upon  E.  F.,  in  favor  of   C.  D.,  payable  days 

after     <  ^».    '  !•     was  this  day,  at  the  request  of 


noted  \    r        tt  (        /non-acceptance.  \ 

{protested    /    b^  me  f  or    \non-payment. 

A.  B., 

Notary  Public. 

(Place  and  date  of  Noting  or  of  Protest.  ) 

2nd. 

To  C.  D.  (indorser), 

(or  F.  G.) 
at 
Sir, 

Mr.   P.   Q.'s  bill  of  exchange  for  $  ,  dated  at  , 

the  ,   upon  E.   F.,   in  your  favor  (or  in  favor  of  C.   D.,) 

payable  days  after     -I  V^    '          and   by  you    indorsed,    was 

this  day,   at  the  request  of  duly 

(n0tff  A    \    ^  me  for   {  non-acceptance,  j 
(protested   f      J  \  non-payment.      J 

A.  B., 

Notary  Public. 


FORM  H. 

NOTARIAL  NOTICE   OF   PROTEST   FOR  NON-PAYMENT   OF   A  NOTE. 

(Place  and  date  of  Protest.} 

To 

at 
Sir, 

Mr.   P.  Q.'s  promissory  note  for  $  ,  dated  at 

(  days         1 

,  the  payable    <  months     >    after  date   to 

(on J 

i  if  F    I      or   or<^erJ    an(^    indorsed    by    you,    was    this   day,   at   the 

request   of  ,   duly  protested  by  me  for  non- 

payment. 

A.  B., 

Notary  Public. 
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FORM  I. 

NOTARIAL    SERVICE     OF    NOTICE    OF    A    PROTEST    FOR    NON-ACCEPTANCE   OR 
NON-PAYMENT   OF  A   BILL,    OR   OF   NON-PAYMENT   OF   A   NOTE    (to  be  Sllb- 

joined  to  the  Protest.) 

And  afterwards,  I,  the  aforesaid  protesting  notary  public,  did  serve  due 
notice,    in  the   form   prescribed   by  law,   of  the   foregoing   protest   for 

|  non-acceptance  |     f     h      J  bill  j     h      b     protested   upon   {E'&'l 
\non-payment      J  \notej  \G.  D.,J 

the   \  'ndWer      |    Personally,  on  the  day  of  (or,  at  his  resi- 

dence, office,  or  usual  place  of  business)  in  ,  on  the 

day  of  ;  (or,  by  depositing  such  notice,  directed  to  the  said 

\  in     8''  \   at  »  in  Her  Majesty's  post  office  in 

(  L-.    JJ.,  J 

on  the  day  of  ,  and  prepaying  the  postage 

thereon). 

In  testimony  whereof,  I  have,  on  the  last  mentioned  day  and  year, 
at  aforesaid,  signed  these  presents. 

A.  B., 

Notary  Public. 


FORM  J. 

PROTEST   BY  A  JUSTICE   OF   THE   PEACE   (WHERE   THERE   IS   NO   NOTARY)   FOR 
NON-ACCEPTANCE  OF  A  BILL,  OR  NON-PAYMENT  OF  A  BILL  OR  NOTE. 

(Copy  of  Bill  or  Note  and  Indorsements.) 

On  this  day  of  ,  in  the  year  18     ,   I,  N.  O., 

one  of  Her  Majesty's  justices  of  the  peace  for  the  district  (or  county, 
&c.),  of  ,  in  the  Province  of  ,  dwelling  at  (or 

near)  the  village  of  ,   in  the  said    district,   there  being  no 

practising  notary  public  at  or  near  the  said  village  (or  any  other  leqal 
cause),  did,  at  the  request  of  and  in  the 

presence  of  well  known  unto  me, 

exhibit  the  original  <       ,      f  whereof  a  true  copy  is  above  written  unto 

C  drawer  ^ 
P.  Q.,  the  •!  acceptor  >  thereof,  personally  (or  at  his  residence,  office  or 

\  promisor  J 
usual  place  of  business)  in  ,  and  speaking  to  himself 

(his  wife,    his  clerk  or  his  servant,  &c.),  did   demand     \  acceP  ance  / 

[  payment      J 

thereof,  unto  which  demand  j    ^    >  answered  :  "  ". 

Wherefore  I,  the  said  justice  of  the  peace,  at  the   request  aforesaid, 
have     protested,     and     by     these     presents     do     protest     against     the 

{drawer  and  indorsers  'j  ,  ,.,,     ^ 

promisor  and  indorsers  >   of  the  said  •!    * ,     (  and  all  other 

acceptor,  drawer  and  indorsers     I 

parties  thereto  and  therein  concerned,  for  all  exchange,  re-exchange,  and 
all   costs,    damages  and    interest,    present  and    to    come,    for   want  of 
( acceptance    (     .    ,         . ,    (  bill.     \ 
\payment       \  '  '  \  note,    j 

All  which  by  these  presents  attested  by  the  signature  of  the  said  (the 
witness)  and  by  my  hand  and  seal. 

(Protested  in  duplicate.) 

(Signature  of  the  Witness.) 
(Signature  and  seal  of  the  J.  P.) 
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SECOND  SCBEDULE. 

ENACTMENTS    REPEALED. 


Province  and  Chapter. 


Dominion  of  Canada  : 
Chap.  123,  Revised  Statutes. 

Province  of  Quebec : 
Civil  Code  of  Lower  Canada . 


Nova  Scotia  : 

Eevised  Statutes,  third  series,  chap, 
82 


New  Brunswick  : 
Revised  Statutes,  chap.  116 


30  Viet.,  1867,  chap.  34 


Title  of  Act  and  extent  of  repeal. 


An  Act  respecting  Bills  of  Exchange  and  Promissory 
Notes.— The  whole  Act. 

Articles  2,279  to  2,354,  both  inclusive  [*]. 


"  Of  Bills  of  Exchange  and  Promissory  Notes."  Sec- 
tion 2.  The  other  sections  of  this  chapter  have 
been  heretofore  repealed. 

"Of  Bills,  Notes  and  Choses  in  Action."  Section  2. 
The  other  sections  of  this  chapter  have  been  here, 
tofore  repealed. 

An  Act  to  amend  chap.  116  of  the  Revised  Statutes, 
"  Of  Bills,  Notes  and  Choses  in  Action  ; "  also  Act 
12th  Victoria,  chapter  39,  relating  thereto.  Sec- 
tion 1. 


[*Except  in  so  far  as  such  articles,  or  any  of  them,  relate  to  evidence  in  regard  to  bills  of 
exchange,  cheques  and  promissory  notes.] 
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NOTES. 

Rule  for  Construction  of  Act.  The  Act  upon  which  the  Statute  is  modelled 
is  the  English  Bills  of  Exchange  Act  1882.  That  Act  was  intended  to  be  a 
code  of  the  law  relating  to  negotiable  instruments.  The  proper  course  in  in- 
terpreting the  Statute  is  in  the  first  instance  to  examine  the  language  of  the 
Statute  and  to  ask  what  is  its  natural  meaning,  uninfluenced  by  any  considera- 
tions derived  from  the  previous  state  of  the  law,  and  not  to  start  with  enquir- 
ing how  the  law  previously  stood,  and  then  assuming  that  it  was  probably 
intended  to  leave  it  unaltered,  to  see  if  the  words  of  the  enactment  will  bear 
an  interpretation  in  conformity  with  this  view.  The  Act  was  not  intended  to 
be  merely  a  code  of  the  existing  law.  It  was  intended  to  alter  and  did 
alter  it  in  certain  respects.  It  is  not  to  be  presumed  that  any  particular  pro- 
vision was  intended  to  be  a  statement  of  the  existing  law,  rather  than  a  sub- 
stituted enactment ;  per  Lord  Herschell,  Bank  of  England  v.  Vagliano  (1891) 
A.C.  107,  144,  145. 

Purpose  of  Note.  The  purpose  of  the  present  note  is  to  collect  only  such 
decisions  as  have  been  made  upon  the  Act  itself. 

Issue.  A  cheque  is  issued  although  parted  with  and  issued  in  consequence 
of  fraud  practised  on  the  drawer  ;  Glutton  v.  Attenborough  (1897)  A.C.  90. 

Form  and  Interpretation.     A  bill  payable  to  "  order"  is  equivalent 

to  "  my  order"  and  when  endorsed  by  the  drawer  is  a  valid  bill ;  Chamberlain 
v.  Young  (1893)  2  Q.B.  706. 

A  condition  added  to  a  promissory  note  that  "no  time  given  or  security  taken 
"  from  or  composition  arrangement  entered  into  with  either  party  hereto  shall 
"prejudice  the  rights  of  the  holder  to  proceed  against  any  other  party" 
makes  it  invalid  as  a  note  ;  Kirkwood  v.  Smith  (1896)  1  Q.B.  582,  and  so  does 
a  provision  that  the  title  and  right  to  the  possession  of  the  property  for  which, 
the  note  is  given  shall  remain  in  the  vendor :  Dominion  Bank  v.  Wiggins 
(1894)  21  A.R.  275. 

A  bill  containing  the  words  "  which  you  will  please  charge  to  my  account 
"and  credit  according  to  a  registered  letter  I  have  addressed  to  you  "  is  a 
valid  bill;  Re  Boyes,  Crofton  v.  Crofton  (1886)  33  Ch.  D.  612. 

Fictitious  Payee.  Whenever  a  name  is  inserted  in  a  bill  as  that  of  payee  by 
way  of  pretence  merely  without  any  intention  that  payment  shall  be  made  in 
conformity  therewith,  the  payee  is  fictitious  within  s.  7  (3).  It  is  not  neces- 
sary that  the  acceptor  should  have  been  cognizant  of  the  fictitious  character  of 
the  payee  ;  Bank  of  England  v.  Vagliano  (1891)  A.C.  107,  nor  is  it  necessary 
that  the  drawer  of  a  cheque  should  be  aware  that  the  payee  was  a  fictitious 
or  non-existent  person  ;  Glutton  v.  Attenborough  (1897)  A.C.  90,  and  where  a 
party  was  under  obligation  to  make  a  deposit  of  a  certain  amount  and  obtained 
a  cheque  for  part  of  it  payable  to  a  person  who  was  not  intended  to  indorse  it 
and  the  cheque  was  delivered  unindorsed  as  part  of  the  deposit  it  was  held 
that  the  payee  was  fictitious.  Edinburgh  Ballarat  Gold  Quartz  Mine  Co.  v. 
Sydney  (1891)  7  T.  L.  R.  656.  l/V^oU^  ''**+#&**  '4**  A&*  , 

Restricting  Negotiability.  S.  8  (1).  If  the  acceptor  of  a  bill  desires  to 
qualify  his  acceptance,  he  must  do  so  on  the  face  of  the  bill  in  clear  and  un- 
equivocal terms,  and  so  that  any  person  taking  the  bill  could  not,  if  he  acted 
reasonably,  fail  to  understand  that  it  was  accepted  subject  to  an  express  quali- 
fication. Where  above  the  acceptance  the  words  "  in  favor  of  Mr.  L.  Delobbel 
Flipo  only  "  were  written,  the  acceptance  was  held  to  be  nevertheless  a  general 
acceptance  of  a  negotiable  bill ;  Meyer  v.  Decroix  (1891)  A.C.  520.  Where  a 
note  was  endorsed  by  way  of  security,  and  bore  across  the  face  "  not  negotiable 
and  given  ag  security  "  and  it  was  agreed  that  payment  should  not  be  required 
while  certain  securities  remained  in  the  possession  of  the  payee  it  was  held 
that  an  action  upon  the  note,  while  the  payee  still  retained  some  of  the  securi- 
ties and  had  not  accounted  for  the  others,  was  not  based  upon  the  real  contract 
and  that  it  could  not  succeed;  Robertson  v.  Davies  (1897)  27  S.  C.  R.  571. 
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S.  8  (4).       Bills  and  notes  are  now  negotiable  although    the    words 
order  "  or  "  or  bearer  "  do  not  follow  the  name  of  the  payee. 

Blank  Bill.  S.  20.  Where  a  bill  is  accepted  in  blank  and  is  filled  up  with- 
in a  reasonable  time  it  is  valid  in  the  hands  of  a  holder  in  due  course.  Mor- 
gan v.  Hesketh  (1889)  6  T.  L.  R.  162. 

Fraudulent  use  of  Signature.  S.  21.  A  person  who  without  negligence 
signs  a  document  in  the  belief  that  he  is  witnessing  a  deed  is  not  liable  even  to 
a  holder  in  due  course.  Lewis  v.  Clay  (1898)  67  L.  J.  Q.  B.  224;  Sanguinnetti 
v.  Messiter  (1885)  2  T.  L.  R.  135. 

Unauthorized  Acceptance  by  Partner.  S.  23  (6).  Where  the  drawer  of  a 
bill  had  notice  that  the  acceptance  of  a  bill  by  one  partner  was  a  fraud  upon 
the  other  partner  he  was  held  to  be  disentitled  to  recover  thereon.  Frye  v. 
Ives  (1892)  8  T.  L.  R.  582. 

Forged  Endorsements.  S.  24(1).  Bankers  who  obtain  payment  of  or  cash 
and  retain  a  cheque  upon  which  the  endorsement  of  the  payee  is  forged  are 
liable  to  the  true  owner  for  conversion  ;  Kleinwort  v.  Comptoir  National 
D'Escomptede  Paris  (1894)  2  Q.  B.  157;  Lacave  v.  Credit  Lyonnais  (1897)  1 
Q.  B.  148. 

Forged  Endorsements.  S.  24  (2)  (3)  enacted  in  1897  to  a  large  extent  alters  the 
law  laid  down  in  London  and  River  Platte  Bank  v.  Bank  of  Liverpool  (1896)  1 
Q.B.  7.  There  is  no  similar  section  in  the  English  Act.  A  banker  who  pays 
a  cheque  upon  which  is  a  forged  endorsement  will  now  be  entitled  to  recover 
back,  from  any  party  liable  thereon  after  the  forged  endorsement,  the  amount 
of  the  cheque,  provided  notice  of  the  forgery  is  given  within  a  reasonable  time 
after  he  acquires  notice  thereof.  A  reasonable  time  is  not  capable  of  exact 
definition.  It  must  depend  upon  circumstances.  But  the  party  upon  whom 
it  is  incumbent  to  do  anything  within  a  reasonable  time  fulfils  his  obligation 
notwithstanding  protracted  delay  so  long  as  such  delay  is  attributable  to  causes 
beyond  his  control,  and  he  has  neither  acted  negligently  nor  unreasonably  ; 
Hick  v.  Raymond  (1893)  A.  C.  22,  32. 

Infant.  A  note  of  an  infant  even  for  necessaries  is  void  as  against  him 
though  taken  by  an  indorsee  for  value  without  notice  of  the  infancy  ;  Re 
Soltykoff,  Ex  parte  Margrett  (1891)  1  Q.  B.  413. 

Oral  Agreement  to  Renew.  SS.  21  (2b)  29  (2).  Evidence  of  an  oral  agree- 
ment to  renew  a  bill  at  maturity  cannot  be  received.  New  London  Credit 
Syndicate  v.  Neale  (1898)  2  Q.  B.  487. 

Oral  Agreement  as  to  Method  of  Payment.  SS.  21  (2b)  29  (2).  An  independ- 
ent parol  agreement  that  the  note  shall  be  satisfied  upon  certain  work  or  ser- 
vices being  done  or  rendered  by  the  maker,  is,  when  performed,  a  satisfaction 
of  the  note  between  the  original  parties  ;  McQuarrie  v.  Brand  (1896)28  0. 
R.  69. 

Endorsement  "  Per  Pro."  If  an  agent  has  authority  to  endorse  bills  for 
his  principal,  his  abuse  of  the  authority  will  not  affect  a  bonajide  holder  for 
value  ;  Bryant  v.  Banque  duPeuple  (1893)  A.  C.  170.  Cheques  endorsed  by  an 
agent  without  authority  may  be  recovered  by  the  true  owner.  Employers' 
Liability  Corpn.  v.  Skipper  (1887)  4  T.  L.  R.  156. 

Personal  Liability.  An  assignee  for  creditors  who  signs  a  note  "P.  L. 
Assignee"  is  liable  personally  thereon  under  s.  26  ;  Boyd  v.  Mortimer  (1899) 
30  O.R.  290,  and  a  person  who  adds  "  First  Minister  of  Zanzibar  Government  " 
is  personally  liable  ;  Forwood  v.  Mathews  (1893)  10  T.  L.  R.  138. 

Consideration.  S.  27.  Forbearance  to  sue  a  principal  without  any  agree 
ment  is  sufficient  consideration  to  entitle  a  creditor  to  recover  against  a 
surety  ;  Carrique  v.  Beaty  (1897)  24  A.  R.  302,  310  ;  Crears  v.  Hunter  (1887) 
19  Q.  B.  D.  341.  Bankers  are  holders  for  value  of  cheques  placed  to  the 
credit  of  a  customer's  account  though  it  may  be  overdrawn  ;  Royal  Bank  of 
Scotland  v.  Tottenham  (1894)  2  Q.  B.  715  ;  Clarke  v.  London  and  County 
Banking  Co.  (1897)  1  Q.B.  552.  Forbearance  to  sue  a  debt  believed  to  be 
enforceable  is  a  good  consideration  for  a  note  though  no  valid  debt  existed  ; 
Kingsford  v.  Oxenden  (1890)  7  T.  L.  R.  13. 
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Accommodation.  S.  28.  Evidence  of  conversations  by  a  third  party  with 
the  Manager  of  a  Bank,  the  holders  of  a  note,  showing  that  the  same  was 
given  for  the  accommodation  of  the  Bank  should  be  received  ;  Bank  of  Nova 
Scotia  v.  Fish  (1895)  24  S.  C.  R.  709.  Payment  by  a  drawer  to  the  holder  of 
a  bill,  accepted  for  the  drawer's  accommodation,  discharges  the  holder's  claim 
against  the  acceptor  ;  Solomon  v.  Davis  (1883)  1  C.  &  E.  83. 

Complete  BUI  S.  29  (1).  A  bill  without  a  drawer's  name  is  not  complete 
and  regular  and  a  holder  cannot  recover  thereon  ;  South  Wales  &c.  Coal  Co. 
v.  Underwood  (1898)  15  T.  L.  R.  157. 

Holder  in  due  course.  A  holder  in  due  course  is  a  person  to  whom  after  its 
completion  by  and  between  the  original  parties  a  note  has  been  negotiated. 
The  payee  is  not  a  holder  in  due  course  ;  Lewis  v.  Clay  (1898)  67  L.  J.  Q.  B. 
224.  See  s.  21(2). 

Presumption  of  Value.  S.  30.  The  payee  of  a  promissory  note  given  with- 
out consideration  cannot  recover  thereon  ;  Re  Whitaker  (1889)  42  Ch.  D.  119. 
Notes  which  to  the  knowledge  of  an  executor  were  given  as  gifts  and  not  for 
value  should  not  be  paid  by  him,  and  he  will  not  be  allowed  the  payment 
thereof  on  passing  his  accounts  ;  Re  Williams  (1896)  27  0.  R.  405.  Where 
fraud  is  proven  the  onus  is  on  the  holder  to  prove  both  that  value  has  been 
given  and  that  it  has  been  given  in  good  faith  without  notice  of  the  fraud  ; 
Tatam  v.  Haslar  (1889)  23  Q.  B.  D.  345  ;  but  the  onus  of  proving  value  is  not 
shifted  to  the  holder  by  the  fact  that  the  notes  were'  made  for  the  accommo- 
dation of  others  ;  Merchants'  National  Bank  v.  Ontario  Coal  Co.  (1894)  16  P. 
R.  87.  The  section  has  no  application  to  proceedings  by  way  of  injunction  ; 
Hawkins  v.  Troup  (1890)  7  T.  L.  R.  104. 

Given  for  a  Patent  Right.  S.  30  (4).  A  bill  or  note  for  a  part  interest  in  a 
patent  is  void  unless  the  words  "  given  for  a  patent  right "  are  written  across 
the  face  ;  Craig  v.  Samuel  (1895)  24  S.  C.  R.  278  ;  Johnson  v.  Martin  (1892) 
19  A.  R.  592. 

Transfer  Without  Endorsement.  S.  31.  A  transferee  without  endorsement 
becomes  upon  endorsement  a  holder  of  a  bill  and  the  bill  is  then  " negotiated" 
within  s.  31  (1)  ;  and  the  endorsement  would  be  a  breach  of  an  injunction 
restraining  negotiation  notwithstanding  that  the  transfer  without  endorse- 
ment was  prior  to  the  injunction  :  Day  v.  Longhurst  (1893)  62  L.  J.  Ch.  334 ; 
(1893)  W.N.  3. 

A  transferee  by  delivery  without  endorsement  who  receives  a  bill  bjT  way  of 
pledge  to  secure  repayment  of  an  advance  cannot  recover  against  the  maker  in 
the  absence  of  an  intention  on  the  part  of  the  transferor  to  transfer  the  whole 
of  his  rights  ;  Good  v.  Walker  (1892)  61  L.  J.Q.B.  736. 

Restrictive  Endorsement.  S.  35.  An  endorsement  to  a  bank  for  collection 
gives  no  right  to  the  bank  to  sue  on  the  bill ;  Williams  v.  Shadbolt  (1885)  1 
T.L.R.  417. 

Defect  of  Title.  S.  36(2).  The  expression  "defect  of  title"  is  a  phrase 
introduced  in  lieu  of  the  old  expression  "subject  to  equities"  which  is  an  ex- 
pression not  adopted  because  the  Imperial  Act  applied  to  Scotland  and  "  sub- 
ject to  equities"  was  an  expression  not  known  to  Scottish  Law  ;  Alcock  v. 
Smith  (1892)  1  Ch.  238,  263.  The  sub-section  is  only  declaratory  of  the 
English  law  where  that  law  applies,  and  has  no  application  to  transactions 
governed  by  the  law  of  other  countries,  e.g.,  Norway,  in  which  country,  under 
a  judicial  sale  of  a  bill  title  was  obtained  to  a  bill  free  from  equities  ;  Alcock 
v.  Smith  (1892)  1  Ch.  238.  An  agreement  between  the  maker  and  payee  of  a 
note  that  it  shall  only  be  used  for  a  particular  purpose  constitutes  an  equity 
attaching  to  the  note  ;  MacArthur  v.  MacDowall  (1893)  23  S.C.R.  571. 

Holder  in  due  course.  S.  38  (b).  An  endorsee  does  not  cease  to  be  a  holder 
in  due  course  merely  bv  sending  the  bills  to  the  drawer  who  returns  them ; 
Cohn  v.  Werner  (1891)  8  T.L.R.  11. 

Presentment  for  Payment.  S.  45.  A  holder  is  entitled  to  know  on  the  very 
day  on  which  a  bill  becomes  due  whether  it  is  to  be  paid  or  dishonored  ;  Lon- 
don and  River  Platte  Bank  v.  Bank  of  Liverpool  (1896)  1  Q.B.  7. 

Presentment  by  sending  a  cheque  by  post  to  the  Bank  on  which  it  is  drawn 
is  a  legal  and  customary  mode  of  presentment ;  R.  v.  Bank  of  Montreal  (1886) 
1  Ex.  C.R.  154. 
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Where  a  place  is  specified  in  a  bill  as  the  place  of  payment  the  bill  must  be 
presented  there  to  charge  an  endorser,  although  the  acceptance  may  be- 
"  general"  within  s.  19  ;  Beirnstein  v.  Walker  (1895)  11  T.L.R.  356. 

Waiver.  S.  46(e).  Where  a  drawer  of  a  bill  wrote  accepting  notice  of  non- 
payment and  admitting  his  liability  as  though  notice  of  dishonor  had  been 
given  in  the  usual  way,  but  he  did  not  know  that  the  bill  had  not  been  pre- 
sented for  payment,  it  was  held  that  he  had  not  waived  presentment  for  pay- 
ment ;  Keith  v.  Burke  (1885)  1  C.  &  E.  551.  v 

Notice  of  Dishonor.  S.  49.  Where  a  notice  was  sent  in  time  to  the  wrong 
address,  viz.,  to  another  branch  of  a  bank,  and  a  telegram  to  the  right  address 
was  sent  on  the  following  morning  (which  would  have  been  one  day  late),  it 
was  held  that  the  two  acts  must  be  treated  as  one  continuing  act,  and  that  the 
notice  was  in  time  as  being  given  "  within  a  reasonable  time  "  under  s.  49  (12y 
of  the  English  Act.  Fielding  v.  Corry  (1898)  1  Q.B.  268.  It  will  be  noticed 
that  s.  49  (k)  differs  from  the  English  section  49  (12)  and  that  hi  Canada  notice 
must  be  given  on  the  next  juridical  or  business  day. 

A  notice  that  a  cheque  "has  not  yet  been  covered"  is  equivalent  to  "  not 
paid  "  and  is  a  sufficient  notice  of  dishonor ;  R.  v.  Bank  of  Montreal  (1886)  1 
Ex.  C.R.  154. 

A  creditor  who  receives  the  cheque  of  a  third  person  must  present  it  without 
undue  delay,  and  if  dishonored  give  notice  thereof,  otherwise  he  will  be  taken 
to  have  accepted  the  cheque  in  payment ;  Sawyer  v.  Thomas  (1890)  18  A.R. 
129. 

Address  of  Notice.  S.  49  (4).  The  provisions  for  addressing  the  notice  of 
dishonor  to  the  place  where  the  bill  is  dated,  unless  some  other  address  is 
designated  upon  the  bill,  are  not  contained  in  the  English  Act.  •  The  effect  of 
the  sub-section  is  to  make  a  notice  of  dishonor  mailed  by  the  holder  in  due 
time  to  any  party  to  the  note  at  the  place  where  the  note  is  dated 
unless  another  place  be  designated,  or  mailed  to  the  address  of  such 
party,  equivalent  to  the  delivery  of  such  notice  at  the  actual  residence 
or  domicile  of  such  party;  Cosgrave  v.  Boyle  (1881)  6  S.G.R.  165,  and 
this  is  the  rule  even  if  the  notice  is  to  be  given  to  a  person  resident 
in  the  place  where  the  note  is  payable  ;  Merchant's  Bank  of  Halifax 
v.  McNutt  (1883)  11  S.C.R.  126,  and  a  notice  addressed  to  a  man  who  is  dead 
will  be  good  though  the  holder  may  know  of  the  death  ;  Cosgrave  v.  Boyle 
(1881)  6  S.C.R.  165,  which  decision  is  confirmed  by  the  concluding  clause  of  s. 
49  (4).  A  notice  addressed  to  "  Mr.  James  Bell,  Executor  of  the  Last  Will 
"and  Testament  of  Marian  A.  Bell,  Perth,"  which  notice  reached  the  husband 
of  the  endorser  at  her  late  residence  was  held  to  be  sufficient ;  Merchant's 
Bank  v.  Bell  (1881)  29  Gr.  413.  An  imitation  by  a  notary  of  the  endorser's 
illegible  signature  is  insufficient  if  the  notice  was  not  really  addressed  to  or  did 
not  reach  him  ;  the  holder  should  supply  the  person  giving  notice  of  dishonor 
withall  the  information  he  possesses  as  to  the  names  of  the  parties  ;  Baillie  v. 
Dickson  (1882)  7  A.R.  759  ;  see  46  U.C.R.  167.  The  place  to  which  the  notice 
is  to  be  sent  need  not  be  written  with  the  party's  own  hand  ;  it  may  be  written 
by  another  person  if  that  other  person  had  in  any  manner  any  kind  of  authority 
from  the  party  to  write  it.  Where  a  place  is  designated  the  notice  may  be 
addressed  to  such  place,  even  though  it  is  known  not  to  be  the  proper  address ;. 
Hay  v.  Burke  (1889)  16  A.R.  463. 

Waiver  of  Notice.  50  (b)  A  promise  to  pay  a  bill  is  an  acknowledgment  of 
liability  and  is  either  evidence  of  the  fact  of  notice  or  that  it  had  been  waived. 
But  a  statement  by  an  endorser  that  he  would  see  the  maker  about  it  and  a 
subsequent  statement  that  he  had  seen  the  maker  who  promised  to  pay  as  soon 
as  he  could  with  a  request  not  to  ' '  crowd  the  note  "  are  not  in  themselves  suf- 
ficient evidence  of  waiver;  Britton  v.  Milsom  (1892)  19  A.R.  96.  An  intima- 
tion by  the  party  entitled  to  notice  that  he  is  aware  the  bill  will  be  dishonored 
and  that  he  will  ultimately  be  looked  to  for  payment  is  a  sufficient  waiver ; 
Coulcher  v.  Toppin  (1886)  2  T.L.R.  657. 

Protest  for  Better  Security.  S.  51  (5)  A  holder  is  not  bound  to  protest  for 
better  security  and  the  act  not  only  does  not  give  the  holder  but  excludes  him 
from  recovering  the  costs  of  such  a  protest ;  Re  English  Bank  of  the  River 
Plate  (1893)  2  Ch.  438. 

Liability  of  Endorsers.  S.  55  (2)  Endorsers  are  discharged  if  the  holder  of  a 
note  accepts  a  new  debtor  in  the  place  of  the  maker;  Holliday  v.  Jackson 
(1894)  22  S.C.R.  479. 


BILLS   OF  EXCHANGE.  545 

Stranger  Signing  Bill.  S.  56.  "A  proper  endorsement  can  only  be  made  by 
one  who  has  a  right  to  the  bill  and  who  thereby  transmits  the  right  and  also 
incurs  certain  well-known  and  well  defined  liabilities.  But  it  is  perfectly  con- 
sistent with  the  principles  of  the  law  merchant  that  a  person  who  writes  an 
indorsement  with  intent  to  become  party  to  a  bill  shall  be  held — notwithstand- 
ing he  has  not  and  therefore  cannot  give  any  right  to  its  contents — to  be  sub- 
ject as  in  a  question  with  subsequent  holders  to  all  the  liabilities  of  a  proper 
endorser.  But  to  hold  that  a  stranger  to  the  bill  who  writes  his  name  across 
the  back  of  it  before  it  has  passed  out  of  the  hands  of  the  drawer  thereby 
becomes  liable  to  the  drawer,  failing  payment  by  the  drawees,  appears  to  me 
to  be  as  inconsistent  with  the  principles  of  the  law  merchant  as  to  hold  that 
there  may  be  a  drawer  other  than  the  original  drawer  and  payee  or  that  there 
may  be  an  acceptor  other  than  the  drawee  or  one  who  accepts  as  his  agent  or 
for  his  honour."  Per  Lord  Watson,  Steele  v.  McKinlay  (1880)  5  App.  Cas. 
754,  782.  The  Bills  of  Exchange  Act  has  not  altered  the  law  laid  down  in 
Steele  v.  McKinlay  and  a  stranger  who  endorses  a  bill  payable  to  the  drawers, 
before  they  have  indorsed  it,  is  not  liable  as  indorser,  since  at  the  time  he  put 
his  name  on  it,  it  was  not  complete  and  regular  on  the  face  of  it  (as  it  lacked 
the  drawer's  indorsement)  nor  on  a  contract  of  suretyship  since  the  pro- 
visions of  The  Statute  of  Frauds  were  not  satisfied  ;  Jenkins  v.  Coomber 
(1898)  2  Q.B.  168;  Singer  v.  Elliott  (1887)  4  T.L.R.  34,  524.  The  endorsement 
must  in  law  be  regarded  as  made  for  the  benefit  of  the  subsequent  holders  and 
in  an  action  by  subsequent  holders  it  is  immaterial  when  the  transfer  by  the 
payee  was  made ;  Duthie  v.  Essery  (1895)  22  A.R-  191.  A  stranger  who  places 
his  name  on  the  back  of  a  note  is  not  liable  as  a  maker  or  guarantor  and  is 
discharged  if  notice  of  dishonor  is  not  given ;  Ayr  American  Plough  Co.  v. 
Wallace  (1892)21  S.C.R.  356;  London  and  Southern  Counties  Co.  v.  Clamp 

(1890)  7  T.L.R.   131;  but  he  is  not  necessarily  an  endorser;  Westacott  v. 
Smalley  (1883)   1   C.    &  E.    124;  Stagg  v.    Broderick  (1895)    12   T.L.R.    12. 
If  the  note  is  not  negotiable  no  liability  is  incurred ;  Robertson  v.  Lonsdale 

(1891)  21  O.R.  600.     In  Robertson  v.  Davis  (1897)  27  S.C.R.  574,  Sedgwick  J. 
said  obiter  "Under  no  circumstances  can  the  payee  of  a  promissory  note  or  the 
' '  drawer  of  a  bill  of  exchange  maintain  an  action  against  an  indorser  where 
"the  action  is  founded  upon  the  instrument  itself." 

For  a  collection  of  American  authorities  see  48  Cent.  L.J.  311. 

Where  the  payee  has  endorsed  the  note  without  recourse  or  where  it  appears 
from  the  facts  that  the  stranger  indorser  could  not  recover  against  the  payee 
as  a  prior  endorser  by  reason  of  his  having  endorsed  the  note  as  a  surety  to  the 
payee  or  otherwise  so  that  there  would  be  no  circuity  of  action,  the  payee  in 
his  capacity  as  a  subsequent  indorsee  may  recover  against  the  stranger  indorser ; 
Wilkinson  v.  Unwin  (1881)  7  Q.B.D.  636;  Pegg  v.  Howlett  (1897)  28  O.R. 
473;  Holmes  v.  Durkee  (1883)  1  C.  &  E.  23. 

Measure  of  Damages.  S.  57.  The  expense  of  a  protest  for  better  security 
cannot  be  included  in  the  damages  recoverable  on  a  bill ;  Re  English  Bank  of 
the  River  Plate  (1893)  2  Ch.  438.  Designating  the  expenses  of  noting  as 
"  bank  charges  "  is  a  sufficient  description  thereof  in  a  special  endorsement  of 
a  writ  in  an  action  on  the  bill ;  Dando  v.  Boden  (1893)  1  Q.B.  318. 

The  English  Act  gives  as  damages  when  the  bill  has  been  dishonored  abroad 
re-exchange  ' '  in  lieu  of  "  the  damages  given  by  sub-sec,  (a) ;  Re  Commercial 
Bank  of  South  Australia  (1887)  36  Ch.  D.  522,  in  which  the  method  of  com- 
puting re-exchange  is  pointed  out.  The  Canadian  Law  gives  re-exchange  "  in 
addition  to  "  the  damages  allowed  on  an  inland  bill. 

Renunciation  of  Rights.  S.  61.  The  word  "acceptor  "  which  is  equivalent 
to  "  maker  "  (see  sec.  88  (2)  )  in  s.  61  does  not  extend  to  his  devisees.  There- 
fore a  parol  renunciation  by  the  holder  of  a  note  accompanied  by  delivery  of 
the  note  to  the  devisee  of  the  maker  does  not  operate  as  a  discharge  of  the 
note  ;  Edwards  v.  Walters  (1896)  2  Ch.  157. 

A  renunciation  in  writing  must  be  a  record  of  an  absolute  and  unconditional 
renunciation  of  rights  and  not  a  memorandum  or  note  of  the  renunciation  or 
of  an  intention  or  desire  to  renounce  ;  Re  George,  Francis  v.  Bruce  (1890)  44 
Ch.  D.  627  ;  Morgan  v.  Dodson  (1884)  1  T.L.R.  23.  The  requirement  of  a 
writing,  when  the  bill  is  not  delivered  up,  is  a  modification  of  the  law  merchant; 
Edwards  v.  Walters  (1896)  2  Ch.  157,  166.  Where  a  receipt  spoke  of  a  balance 
then  remaining  due  by  the  acceptor  the  receipt  did  not  amount  to  a  renuncia- 
tion of  the  rights  of  the  holder  ;  Day  v.  Batchelor  (1885)  1  T.L.R.  489. 

K.  I 


546  BILLS   OF  EXCHANGE. 


Cancellation.  S.  62.  Where  a  banker  is  employed  to  receive  payment  of  a 
bill  from  the  acceptor  and  receives  payment  from  him  clogged  with  a  condition, 
without  assent  to  which  the  holder  is  not  entitled  to  retain  the  money  paid, 
the  banker  is  not  entitled  to  treat  such  conditional  payment  as  if  it  were  an 
absolute  payment  and  to  cancel  the  bill  as  paid  before  he  has  received  the 
assent  to  the  condition  ;  Bank  of  Scotland  v.  Dominion  Bank  (1891)  A.C.  592. 

Alteration  of  Bill.  S.  63.  An  alteration  in  the  date  of  a  bill  from  17th 
July  to  27th  July  after  the  acceptance  and  without  the  acceptor's  assent  dis- 
charges him  ;  Engel  v.  Stourton  (1889)  53  J.P.  535.  The  acceptor  of  a  bill  is 
not  under  a  duty  to  take  precautions  against  fraudulent  alterations  after 
acceptanee  ;  Scholfield  v.  Earl  of  Londesborough  (1896)  A.C.  514.  An  altera- 
tion is  binding  upon  any  party  to  the  bill  who  has  assented  to  or  authorized  it 
and  if  a  party  is  estopped  by  negligence  from  saying  he  did  not  authorize  the 
alteration  he  will  be  taken  to  have  authorized  it,  per  Lord  Watson  (1896)  A.C. 
543  ;  Carrique  v.  Beaty  (1897)  24  A.R.  302 ;  see  Button  v.  Blakey  (1897)  13 
T.L.R.  441.  Where  spaces  were  left  in  a  bill  and  after  acceptance  the  amount 
thereof  was  fraudulently  increased  it  was  held  that  the  acceptor  had  been 
guilty  of  no  negligence  in  accepting  the  bill  in  that  condition  ;  Scholfield  v. 
Earl  of  Londesborough  (1896)  A.C.  514. 

If  the  alteration  is  not  ' '  apparent  "  the  holder  may  recover  upon  the  bill  as 
if  it  had  not  been  altered,  i.e.  the  bill  is  not  void.  Where  the  name  of  another 
person  had  been  added  as  maker,  not  by  or  with  the  knowledge  of  the  payees, 
but  apparently  by  some  person  who  without  fraud  thought  he  had  authority 
to  sign  such  name,  the  right  to  recover  against  the  original  maker  was  upheld  ; 
Cunnington  v.  Peterson  (1898)  29  O.K.  346  ;  but  the  addition  of  another 
maker  will  avoid  the  note  as  to  non-assenting  parties  in  the  hands  of  a  holder 
who  allows  the  alteration  without  the  assent  of  the  other  parties  ;  Carrique  v. 
Beaty  (1897)  28  O.K.  175  ;  24  A.R.  302. 

Denman  J.,  said  in  Leeds  Bank  v.  Walker  (1883)  11  Q.B.D.  84,  90,  "By 
*'  the  word  '  apparent '  I  do  not  think  it  is  meant  that  the  holder  only  should 
* '  not  have  had  the  means  of  detecting  the  alteration.  If  the  party  sought  to 
*'  be  bound  can  at  once  discern  by  some  incongruity  on  the  face  of  the  note 
"  and  point  out  to  the  holder  that  it  is  not  what  it  was,  that  is  to  say,  that  it 
"  has  been  materially  and  fraudulently  altered,  I  think  the  alteration  is  an 
"  '  apparent '  one,  even  if  it  is  not  an  obvious  one  to  all  mankind."  But  this 
statement  was  obiter  and  is  not  to  be  followed  ;  Cunnington  v.  Peterson  (1898) 
29  O.R.  346. 

Payer  for  Honor.  S.  67  (6).  A  payer  for  honor  cannot  recover  as  damages 
a  commission  for  so  doing  in  the  absence  of  express  contract  ;  Re  English 
Bank  of  the  River  Plate  (1893)  2  Ch.  438. 

Lost  Instruments.  S.  69.  A  person  suing  upon  a  lost  note  should  oefore 
action  at  the  risk  of  costs,  tender  an  indemnity  to  the  maker  ;  Banque  Jacques 
Cartierv.  Strachan  (1869)  5  P.R.  159.  Where  the  suit  is  upon  the  note  it 
should  not  be  a  condition  of  the  indemnity  that  a  new  note  be  given.  Orton 
v.  Brett  (1899)  19  C.L.T.  117.  The  indemnity  of  the  plaintiff  alone  will  not 
be  accepted.  There  should  be  a  surety  and  each  surety  should  make  a  proper 
affidavit  of  justification.  The  sufficiency  of  the  security  may  be  referred  by 
the  Court  to  the  Master  ;  Orton  v.  Brett  (1899)  19  C.L.T.  117. 

Conflict  of  Laws.  S.  71  (2b).  Although  an  indorsement  of  an  inland  bill  may 
be  invalid  by  the  law  of  the  country  where  it  is  made,  the  acceptor  is  liable  to 
the  indorsee  if  the  indorsement  is  valid  by  the  laws  of  Canada  ;  Lebel  v.  Tucker 
(1867)  L.R.  3  Q.B.  77-  But  this  has  reference  to  the  rights  and  liabilities  of 
the  payer  only  and  not  to  the  rights  of  other  parties  making  adverse  claims  to 
the  bill ;  Alcock  v.  Smith  (1892)  2  Ch.  238. 

A  bill  drawn  in  France  in  French  language  in  English  form  payable  in 
English  money  in  England,  may,  upon  evidence,  be  treated  as  governed  by 
English  law  as  regards  endorsement ;  Re  Marseilles  Extension  Ry.  and  Land 
Co.  (1885)  1  T.L.R.  527. 

Cheque.  S.  72.  Notwithstanding  the  provisions  of  s.  8  it  is  doubtful  if  a 
cheque  can  be  made  not  negotiable  except  by  crossing  it,  under  the  provisions 
of  ss.  75-81.  A  cheque  payable  to  M.  and  crossed  "account  of  M.,  National 
Bank,  Dublin,"  which  crossing  was  insufficient  under  the  English  Act  was 
held  to  be  negotiable  ;  National  Bank  v.  Silke  (1891)  1  Q.B.  435. 

A  cheque  drawn  to  the  order  of  a  fictitious  or  non-existing  person  is  payable 
to  bearer  ;  Clutton  v.  Attenborough  (1897)  A.C.  90. 
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A  document  "  Pay  A.  B.  $ Provided  the  receipt  form  at  foot  hereof 

is  signed  and  dated,"  is  not  a  cheque  ;  Bavins  v.  London  and  South  Western 
Bank  (1899)  15  T.L.R.  226. 

Certifying  a  cheque  does  not  make  it  the  equivalent  of  cash.  It  merely 
gives  the  cheque  additional  currency  ;  Gaden  v.  Newfoundland  Savings  Bank 
<1899) A.C.  281. 

A  cheque  is  regular  upon  its  face  although  post  dated  ;  Carpenter  v.  Street 
(1890)  6  T.L.R.  410. 

A  cheque  operates  as  conditional  payment  and  the  payment  relates  back  to 
the  time  when  the  cheque  is  given ;  Hadley  v.  Hadley  (1898)  2  Ch.  680. 

Countermanding  Payment.  A  drawer  of  a  cheque  is  not  bound  to  counter- 
mand payment  thereof  because  he  is  served  with  a  garnishee  order,  of  the  debt 
paid  thereby,  before  it  is  cashed  ;  Elwell  v.  Jackson  (1884)  1  C.  &  E.  362. 

Crossed  Cheques.  SS.  75-81.  A  cheque  crossed,  generally,  must  be  paid  by 
the  drawee  to  a  Bank,  and  if  crossed  specially,  to  the  Bank  named  in  the  cross- 
ing ;  unless  the  drawer  uncrosses  it  by  writing  between  the  transverse  lines 
"  pay  cash  "  and  initials  the  change.  A  Bank  paying  a  crossed  cheque  other 
than  to  a  Bank  will  be  liable  to  the  true  owner  for  any  damages  he  sustains. 
The  object  of  the  crossing  is  to  protect  Banks  who  in  good  faith  and  without 
negligence  pay  cheques  to  other  Banks  from  seeing  to  the  genuineness  of  the 
endorsements.  A  Bank  paying  an  uncrossed  cheque  cannot  charge  the  drawer 
therewith  if  the  endorsements  are  forged.  A  Bank  which  collects  a  crossed 
oheque  and  pays  the  money  other  than  to  a  customer  will  be  liable  to  the  true 
owner  of  the  cheque  for  damages  for  its  conversion ;  Klienwort  v.  Comptoir 
National  d'Escompte  de  Paris  (1894)  2  Q.B.  157,  but  if  it  pays  the  money  or 
gives  credit  in  its  books  to  a  customer  (although  the  customer's  account  may 
be  overdrawn)  it  will  not  be  liable,  even  though  the  customer  has  no  title  to 
the  cheque;  Clarke  v.  London  and  County  Banking  Co.  (1897)  1  Q.B.  552. 
But  a  branch  of  a  Bank  paying  the  cheque  to  another  branch  cannot  be  treated 
as  paying  the  cheque  to  a  Bank,  and  if  the  branch  from  which  it  has  been 
received  paid  the  money  other  than  to  a  customer  the  Bank  would  be  liable  to 
the  true  owner  for  conversion  ;  Lacave  v.  Credit  Lyonnais  (1897)  1  Q.B.  148. 

A  customer  is  one  who  has  an  account  at  the  Bank  ;  Matthews  v.  Brown 
<1894)  10  T.L.R.  386  ;  63  L.J.Q.B.  494,  not  one  who  comes  to  the  Bank  and 
employs  it  to  collect  a  cheque  for  him;  Lacave  v.  Credit  Lyonnais  (1897)  1 
Q.B.  148. 

It  would  seem  that,  notwithstanding  s.  8,  a  cheque  cannot  be  made  non- 
negotiable  except  by  crossing  it ;  National  Bank  v.  Silke  (1891)  1  Q.B.  435. 

Under  s.  81  a  person  who  receives  a  cheque  endorsed  by  a  member  of  a  firm, 
with  notice  that  it  is  in  fraud  of  his  partner,  is  liable  therefor  to  his  defrauded 
partner  ;  Fisher  v.  Roberts  (1890)  6  T.L.R.  354. 

Bankers  who  received  six  cheques  drawn  upon  other  bankers  from  the  plain- 
tiffs traveller,  endorsed  by  him  without  authority  in  the  plaintiffs  name, 
"  per  pro,"  were  held  liable  to  the  plaintiff  for  the  proceeds  of  the  cheques 
which  they  had  placed  to  the  credit  of  the  traveller  who  had  absconded,  be- 
cause they  had  not  received  payment  "  without  negligence  "  within  s.  81  ; 
Bissell  v.  Fox  (1886)  53  L.T.  193. 

Should  a  crossed  cheque  come  to  the  hands  of  a  payee  and  be  afterwards 
paid  by  the  Bank  to  a  Bank,  or  if  crossed  specially,  to  the  Bank  to  which  it  is 
crossed,  the  drawer  of  the  cheque  will  be  entitled  to  credit  from  the  payee  for 
the  amount  thereof,  though  the  tatter's  endorsement  may  have  been  forged. 
S.  79. 

Promissory  Notes.  S.  82.  A  note  which  provides  that  "  the  title  and  right 
* '  to  possession  of  the  property  for  which  this  note  is  given  shall  remain  in 
"  (the  payee)  until  this  note  is  paid  "  is  not  an  unconditional  promise,  because 
it  imports  that  the  purchaser  is  not  compellable  to  pay  when  the  day  of  pay- 
ment arrives,  unless  he  at  the  same  time  gets  the  property  with  a  good  title  ; 
Dominion  Bank  v.  Wiggins  (1894)  21  A.R.  275. 

The  provisions  of  sub.  -sec.  3  of  s.  82  import  that  if  the  document  contains 
something  more  than  a  pledge  of  collateral  security  with  authority  to  sell  or 
dispose  thereof,  it  will  not  be  valid  as  a  promissory  note,  and  therefore  a  pro- 
vision in  a  note  that  "  No  time  given  to,  or  security  taken  from,  or  composition 
or  arrangement  entered  into  with  either  party  hereto  shall  prejudice  the  rights 
of  the  holder  to  proceed  against  any  other  party  "  is  not  valid  as  a  note  ; 
Kirkwood  v.  Smith  (1896)  1  Q.B.  582.  See  also  Robertson  v.  Davis  (1897)  27 
S.CR.  571. 
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A  note  may  be  a  promissory  note  although  there  is  no  payee  ;  Daun  v.  Sher- 
wood (1895)  11  T.L.R.  211.  ' 

Note  Payable  on  Demand.  S.  85.  An  overdue  note  endorsed  by  a  stranger 
as  further  security  is  a  note  payable  on  demand,  and  may  be  treated  as  a  con- 
tinuing security,  though  there  was  no  binding  agreement  to  give  time  ;  Car- 
rique  v.  Beaty  (1896)  28  0.  R.  175. 

Where  a  note  payable  on  demand  as  a  security  was  transferred  to  a  bona  fide 
holder  for  value,  after  the  payee  had  taken  a  mortgage  for  the  same  debt  and  had 
transferred  the  mortgage  to  a  third  person,  the  maker  was  held  to  be,  never- 
theless, responsible  to  the  holder  of  the  note.  If  a  negotiable  instrument 
remains  current,  even  though  it  has  been  paid,  there  is  nothing  to  prevent  a 
person  to  whom  it  has  been  endorsed  for  value,  without  knowledge  that  it  has 
been  paid,  from  suing  ;  Glasscock  v.  Balls  (1889)  24  Q.  B.  D.  13. 

A  note  payable  on  fdemand  and  not  delivered  as  a  collateral  or  continuing 
securitv  is  "at  maturity"  immediately,  notwithstanding  no  demand  has  been 
made  f  Re  George,  Francis  v.  Bruce  (1890)  44  Ch.  D.  627. 

Presentment  of  Note  for  Payment.  S.  86.  It  is  still  necessary  in  order  to 
charge  the  endorser  that  a  note  should  be  presented  for  payment  at  the  par- 
ticular place  it  is  payable  on  the  day  it  falls  due  ;  but  to  charge  the  maker  it 
is  unnecessary  that  it  should  be  so  presented,  but  it  may  be  presented  at  any 
time  before  action  brought,  and  an  action  may  be  brought  upon  it  against  the 
maker,  even  without  any  such  presentation,  at  the  risk  of  the  plaintiff  being 
obliged  to  pay  the  costs  in  case  the  maker  shews  that  he  had  the  money  at  the 
particular  place  to  answer  the  note  when  it  fell  due,  and  that  he  kept  it  there 
waiting  for  it  to  be  called  for  by  the  holder  of  the  note  ;  Merchants'  Bank  of 
Canada  v.  Henderson  (1897)  28  0.  R.  360. 

Notes  Assimilated  with  Bills.  S.  88.  The  effect  of  s.  88,  combined  with  s.  8 
is  to  make  a  note  payable  to  A.  B.  payable  to  A.  B.  or  order,  and  therefore 
negotiable.  This  alters  the  law  as  it  was  before  the  act  ;  Edwards  v.  Walters 
(1896)  2  Ch.  157.  But  a  note  signed  "A.  B.,  Manager  of  C.  Co."  may  be 
shewn  to  be  the  note  of  the  Company;  Fairchild  v.  Ferguson  (1892)  21  S.  C. 
R.  484. 

Application  of  Common  Law.  S.  98.  S.  98,  though  in  the  original  bill,  wa& 
not  enacted  until  1891.  It  is  substantially  similar  to  s.  97  (2)  of  the  Imperial 
Act.  The  section  was  applied  in  Re  Gillespie  (1885)  16  Q.  B.  D.  702;  18  Q. 
B.  D.  286,  and  a  holder  of  a  dishonored  foreign  bill  was  held,  notwithstanding 
s.  57,  to  be  entitled  to  recover  such  unliquidated  damages  as  he  had  sustained 
by  the  dishonor,  being  in  that  case  a  sum,  substituted  for  re-exchange,  which 
the  drawer  was  liable  by  the  foreign  law  to  pay  the  holder  of  the  bill.  The 
section  was  held  not  to  apply  to  a  renunciation  by  the  holder,  such  being 
governed  by  s.  62  ;  Edwards  v.  Walters  (1896)  2  Ch.  157,  nor  to  the  expenses 
of  an  unnecessary  protest,  e.g.  one  for  better  security  ;  Re  English  Bank  of 
the  River  Plate  (1893)  2  Ch.  438. 

Suing  upon  Consideration.  It  is  necessary  for  a  creditor  who  sues  upon 
the  original  consideration  for  a  bill  to  have  the  bill  in  his  hands  at  the  com- 
mencement of  the  action  ;  if  the  bill  is  then  outstanding  in  the  hands  of  a 
third  party  it  is  a  good  defence,  although  he  obtains  possession  of  it  before 
trial ;  Davis  v.  Reilly  (1898)  1  Q.  B.  1. 

When  Right  of  Action  on  Bill  Complete.  A  right  of  action  upon  a  bill  is  not 
complete  until  the  expiration  of  the  last  day  of  grace  ;  Edgar  v.  Magee  (1882) 
1  0.  R.  187  ;  Kennedy  v.  Thomas  (1894)  2  Q.  B.  759.  The  plaintiffs  must  be 
the  lawful  holders  when  the  action  is  brought ;  Nash  v.  De  Freville  (1899)  15 
T.  L.  R.  264. 
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53  VICTORIA  (DOMINION). 

CHAPTER  31. 
An  Act  respecting  Banks  and  Banking. 

(Assented  to  16th  May,  1890.) 

HER  MAJESTY  by  and  with  the  advice  and  consent  of  the 
Senate  and  House  of  Commons  of  Canada,  enacts  as 
follows : 

SHORT    TITLE. 

1.  This  Act  may  be  cited  as  "  The  Bank  Act."  Short  title. 

INTERPRETATION. 

2.  In  this  Act,  unless  the  context  otherwise  requires, —         Interpreta- 

tion. 
(a)  The  expression  "  the  bank  "  means  any  bank  to  which  u  The  bank." 

this  Act  applies  ; 

(6)  The  expression   "Treasury  Board"   means   the   Board  "Treasury 
provided  for  by  section  nine  of  chapter  twenty-eight  of  the  Board' 
Revised  Statutes  of  Canada,  or  any  Act  in  amendment  thereof 
or  substitution  therefor ; 

(c)  The  expression  "goods,  wares  and  merchandise"  includes,  "  Goods, 
in  addition  to  the  things  usually  understood  thereby,  timber,  merchandise." 
deals,  boards,  staves,  saw-logs  and  other  lumber,  petroleum, 
crude  oil  and  all  agricultural  produce  and  other  articles  of 
commerce 


The  expression     warehouse  receipt     means  any  receipt     Warehouse 
.   -        ,  /.  -,  u       j-         •     receipt." 

given  by  any  person  tor  any  goods,  wares  or  merchandise,  in 

his  fl.p.tnfl.1.  visihlft  and   o.onf'jimiftrl    nosseaaiori__aJa--bajl^^-jbhei!^Q£.    £C4>fa-£ udfitfC 

in  good  faith  and  not  as  of  his  own  property,  and  includes 

receipts  given  by  any  person  who  is  the  owner  or  keeper  of  a 

harbor,  cove,  pond,  wharf,  yard,  warehouse,  shed,  storehouse 

or  other  place  for  the  storage  of  goods,  wares  or  merchandise, 

for  goods,  wares  and  merchandise  delivered  to  him  as  bailee 

and  actually  in  the  place,  or  in  one  or  more  of  the  places 

owned  or  kept  by  him,  whether  such  person  is  engagedjji 

other  business  or  not ; 

e 

(e)  The  expression  "  bill  of  lading  "  includes  all  receipts  for  "  Bill  of 
goods,  wares  or  merchandise,  accompanied  by  an  undertaking  iadin&-' 
to  transport  the  same  from  the  place  where  they  were  received 
io  some  other  place,  whether  by  land   or  water,  or  partly  by 
land  and  partly  by  water,  and  by  any  mode  of  carriage  wha^- 
eyei 
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BANKS  AND   BANKING. 


Sec.  2  (/). 


' '  Manufac- 
turer." 


(/)  The  word  "  manufacturer  "  includes  maltsters,  distillers, 
brewers,  refiners  and  producers  of  petroleum,  tanners,  curers, 
^     /packers,  canners  of  meat,  pork,  fish,  fruit  or  vegetables,  and 
S&  any  person  who  produces  by  hand,  art,  process  or  mechanical 
*$.fZf         means  any  goods,  wares  or  merchandise. 


BUSINESS  AND   POWERS   OF   THE  BANK. 


Branches  and 
agencies. 

General 
powers  of 


Certain  busi- 
ness may  not 
be  transacted 
by  the  bank. 


64.  The  bank  may  open  branches,  agencies  and  offices,  and 
may  engage  in  and  carry  on  business  as  a  dealer  in  gold  and 
silver  coin  and  bullion,  and  it  may  deal  in,  discount  and  lend 
money  and  make  advances  upon  the  security  of,  and  may  take 
as  collateral  security  for  any  loan  made  by  it,  bills  of  exchange, 
promissory  notes  and  other  negotiable  securities,  or  the  stock, 
bonds,  debentures  and  obligations  of  municipal  and  other  cor- 
porations, whether  secured  by  mortgage  or  otherwise,  or 
Dominion,  Provincial,  British,  foreign  and  other  public  securi- 
ties, and  it  may  engage  in  and  carry  on  such  business  generally 
as  appertains  to-ijie  business  of  banking:  but,  except  as  anthor- 
jjffed  by  this  AcTMt  shall  not,  either  directly  or  indirectly,  deal 
in  the  buying,  or  selling  or  bartering  _of  goods,  wares  and 
merchandise,  or  engage  or  be  engaged  in  §ny  trad  ft  or  business 
whatsoever^  ^and  it  shall  not,  either  directly  or  indirectly. 
purchase,  or  deal  in,  or  len^  mrmp.y,  or  make  advances  upon 
the_security  or  pledge  of  any  share  of  its  own  capital  stock  or 
the  capital  stock  of  any  banl/;-^id  jt  shall  not,  either  directly 
or  indirectly,  lend  money  or  make  advances  upon  the  security, 
mortgage  or  hypothecatiofJrof  any  land,  tenements  or  immov- 
able property  /or  of  any  ^hTps  or  other  vesselsTof^dpon  the 
security  of  any  goods,  wares  and  merchandise. 


Bank  to  have 
lien  on  debt- 
or's shares. 


Sale  of  such 
shares. 

Notice. 


Transfer  in 
case  of  sale. 


65.  The  bank  shall  have  a  privileged  lien,  for  any  debt  or 
liability  for  any  debt  to  the  bank,  on  the  shares  of  its  own 
capital  stock  and  on  any  unpaid  dividends  of  the  debtor  or 
person  liable,  and  may  decline  to  allow  any  transfer  of  the 
shares  of  such  debtor  or  person  until  such  debt  is  paid  ;  and 
the  bank  shall,  within  twelve  months  after  such  debt  .has 
accrued  and  become  payable,  sell  such  shares,  and  notice  shall 
be  given  to  the  holder  thereof  of  the  intention  of  the  bank  to 
sell  the  same,  by  mailing  such  notice  in  the  post  office  to  the 
last  known  address  of  such  holder,  at  least  thirty  days  prior 
to  such  sale  ;  and  upon  such  sale  being  made  the  president, 
vice-president,  manager  or  cashier  shall  execute  a  transfer  of 
such  shares  to  the  purchaser  thereof  in  the  usual  transfer  book 
of  the  bank,  which  transfer  shall  vest  in  such  purchaser  all  the 
rights  in  or  to  such  shares  which  were  possessed  by  the  holder 
thereof,  with  the  same  obligation  of  warranty  on  his  part  as  if 
he  were  the  vendor  thereof,  but  without  any  warranty  from 
the  bank  or  by  the  officer  of  the  bank  executing  such 
transfer. 
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66.  The  stock,  bonds,  debentures  or _seeuntie§,  acquired  and  Collateral  se-M 
held  by  the  bank  as  collateral  security,  may,  in  case  of  default  berBfm?liS?y  ^ 
to  pay  the  debt,  for  securing  which  they  were  so  acquired  and  dealt  with, 
held,  be  dealt  with,  sold  and  conveyed  either  in  like  manner, 

and  subject  to  the  same  restrictions  as  are  herein  provided  in 
respect  of  stock  of  the  bank  on  which  it  has  acquired  a  lien 
under  this  Act,  or  in  like  manner  as  and  subject  to  the  restric- 
tions under  which  a  private  individual  might  in  like  circum- 
stances deal  with,  sell  and  convey  the  same,  but  without 
obligation  to  sell  the  same  within  twelve  months  ; 

2.  The  right  so  to  deal  with  and  dispose  of  such  stock,  bonds,  Right  to  do  so 
debentures  or  securities  in  manner  aforesaid  may  be  waived  JJJ^J 
or  varied  by  any  agreement  between  the  bank  aud  the  owner 
of  such  stock,  bonds,  debentures  or  securities,  made  at  the  time 
such  debt  was  incurred,  or  if  the  time  of  payment  of  such  debt 
has  been  extended,  then  by  an  agreement  made  at  the  time  of 
such  extension. 

67.  The  bank  may  acquire  and  hold  real  and  immovable  Real  estate 
property  for  its  actual  use  and  occupation  and  the  manage-  t°Jn°ccupa~ 
ment  of  its  business,  and  may  sell  or  dispose  of  the  same,  and 
acquire  other  property  in  its  stead  for  the  same  purpose. 

68.  The  bank  may  take,  hold  and  dispose  of  mortgages  and  Mortgages  as 
hypotheques   upon  real  or  personal,   immovable  or   movable  J^urity*1 
property,  by  way  of  additional  security  for  debts  contracted 

to  the  bank  in  the  course  of  its  business :  and  the  rights, 
powers  and  privileges  which  the  bank  is  by  this  Act  declared 
to  have  or  to  have  had  in  respect  of  real  or  immovable  pro- 
perty mortgaged  to  it,  shall  be  held  and  possessed  by  it  in 
respect  of  any  personal  or  movable  property  which  is  mort- 
gaged or  hypothecated  to  it. 

69.  The  bank  may  purchase  any  lands  or  real  or  immov-  purchase  of 

able  property  offered  for  sale  under  execution,  or  in  insolvency, land  under 

i        J.-L  j  j  £  IT-  execution,  etc. 

or  under  the  order  or  decree  ot  a  court,  as  belonging  to  any 

debtor  to  the_bank?  or  offered  for  sale  by  a  mortgagee  or  other 
encumbrancer  having  prior-iffy  nvpr  3,  mortgage  or  other 
encumbrarip.ft  h^lrl  hy  the  bank  or  offered  for  sale  by  the  bank 
under  a  power  of  sale  given  to  it  for  that  purpose,  in  case,  in 
wmch^ under  similar  circumstances,  an  individual  could  so 
purchase,  without  any  restriction  as  to  the  value  of  the  pro- 
perty which  it  may  so  purchase,  and  may  acquire  a  title 
thereto  as  any  individual  purchasing  at  sheriff's  sale,  or  under 
a  power  of  sale,  in  like  circumstances,  could  do,  and  may  take, 
have,  hold  and  dispose  of  the  same  at  pleasure. 

TO.  The  bank  may  acquire  and  hold  an  absolute  title  in  or  AbiwWwrwie^ 
to  real  or  immovable  property  mortgaged  to  it  as  security  for  may  )» 
a  debt  due  or  owing  to  it,  either  by  obtaining  a  release  of  the 
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equity  of  redemption  in  the  mortgaged  property,  or  by  procur- 

ing a  foreclosure,   or  by   other  means  whereby,   as  between 

individuals,  an  equity  of  redemption  can,  by  law,  be  barred, 

Proviso;  sale  anc^  may  purchase  and  acquire  any  prior  mortgage  or  charge 

of  property  so  on  such  property  ;j  provided  always,  that  'no  bank  shall  hold 

any  real  or  immovable  property,  howsoever  acquired,  except 

such  as  is  required  for  its  own  use,  or  for  any  period  exceed- 

ing seven  years  from  the  date  of  the  acquisition  thereof. 


vancesfor 
uilding 


be  taken  as 


/J 


«*  .. 


is  an  agent, 


Interpretation 
of  "Agent." 


Nothing  in  any  charter,  Act  or  law  shall  be  construed 
as  ever  having  prevented  or  as  preventing  the  bank  from 
acquiring  and  holding  an  absolute  title  to  and  in  any  such 
mortgaged  real  or  immovable  property,  whatever  the  value 
thereof  is,  or  from  exercising  or  acting  upon  any  power  of  sale 
contained  in  any  mortgage  given  to  it  or  held  by  it,  authoriz- 
ing or  enabling  it  to  sell  or  convey  awav  any  property  so 
mortgaged. 


Every  bank  advancing  money  in  aid  of  the  building  of 
any  ship  or  vessel  shall  have  the  same  right  of  acquiring  and 
holding  security  upon  such  ship  or  vessel,  while  building  and 
when  completed,  either  by  way  of  mortgage,  hypotheque, 
hypothecation,  privilege,  or  lien  thereon,  or  purchase  or  trans- 
fer thereof,  as  individuals  have  in  the  Province  wherein  such 
ship  or  vessel  is  being  built,  and  for  that  purpose  may  avail 
itself  of  all  such  rights  and  means  of  obtaining  and  enforcing 
such  security,  and  shall  be  subject  to  all  such  obligations, 
limitations  and  conditions  as  are,  by  the  law  of  such  Province, 
conferred  or  imposed  upon  individuals  making  such  advances. 

7?  The  b.ank  maJ  acquire  and  hold  any  warehouse  receipt 
or  bill  of  lading  as  collateral  security  for  the  payment  of  any 
^e^  incurred  in  its  favor^in  the  course  of  its  banking  busi- 
ness  I  and  the  warehouse  receipt  or  bill  of  lading  so  acquired 
shall  vest  in  the  bank,  from  the  date  of  the  acquisition  thereof, 
all  the  right  and  title  of  the  previous  holder  or  owner  thereof, 
or  of  the  person  from  whom  such  goods,  wares  and  merchan- 
dise were  received  or  acquired  by  the  bank,  if  the  warehouse 
receipt  or  bill  of  lading  is  mg.fi  A  Hirp^fly  in  favor  of  the  bank. 
instead  of  to  the  previous  holder  or  owner  of  suph  goods. 
wares  and  merchandise. 

^'  ^  *'ne  Previ°us  holder  of  such  warehouse  receipt  or  bill 
of  lading  is  the  agent  of  the  owner  of  the  goods,  wares  and 
merchandise  mentioned  therein,  the  bank  shall  be  vested  with 
all  the  right  and  title  of  the  owner  thereof,  subject  to  his  right 
to  have  the  same  re-transferred  to  him,  if  the  debt,  as  security 
for  which  they  were  held  by  the  bank,  is  paid  ; 

3.  In  this  section  the  expression  "  agent  "  means  any  person 
•  -IT,  J.-I  -  f  i  J  i 

intrusted  with.  the  possession  01  goods,  wares  and  merchan- 
dise, or  to  whom  the  same  are  consigned,  or  who  is  possessed 
of  any  bill  of  lading,  receipt,  order  or  other  document  used  in 
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the  course  of  business  as  proof  of  the  possession  or  control  of 
goods,  wares  and  merchandise,  or  authorizing  or  purporting  to 
authorize,  either  by  indorsement  or  by  delivery,  the  possessor 
of  such  document  to  transfer  or  receive  the  goods,  wares  and 
merchandize  thereby  represented ;  and  such  person  shall  be 
4eemed  the  possessor  of  such  goods,  wares  and  merchandise, 
bill  of  lading,  receipt,  order,  or  other  document  as  aforesaid, 
«,s  well  as  if  the  same  are  held  by  any  person  for  him  or  sub- 
ject to  his  control  as  if  he  is  in  actual  possession  thereof 

74.  The  bank  may  lend  money  to  any  person  engaged  in  Loans  to 
business  as  a  wholesale  manufacturer  of  any  goods,  wares  and  wholesale 
merchandise,  upon  the  security  of  the  goods,  wares  and  mer-  Jurors, 
chandise  manufactured  by  him  or  procured  for  such  manufac- 
ture. 

2«^Jhe  bank  may   also  lend  money  to  any  wholesale  pur- 
chaser or^'jupper  of  products  of  agriculture,  the  forest  and^ 


mine,  or  the  sea,  lakes  and   rivers,  or  to  any  wholesale  pur-  ship^sT?  ,  "j*  /  + 
-chaser  or  shipper  .of  live  stock  or  dead  stock,  and  the  products 
thereof,  upon  the  security  of  such  products,  or  of  such  live 
stock  or  dead  stock,  and  the  products  thereof. 

3.  Such  security  may  be  given  by  the  owner  and  may  be  Form  of 
taken  in  the  form  set  forth  in  Schedule  C  to  this  Act,  or  to  security, 
the  like  effect ;  and  by  virtue  of  such  security,  the  bank  shall 
acquire  the  same  rights  and  powers  in  respect  to  the  goods, 
wares  and  merchandise,  stock  or  products  covered  thereby,  as 
if  it  had  acquired  the  same  by  virtue  of  a  warehouse  receipt. 

75.  The  bank  shall  not   acquire  or   hold  any  warehouse  wh^n  Hnnh " 
receipt  or  bill  of  l^djng,  or^ecuritv  under  the  next  preceding  security  may 
sectiorilto  secure  the  payme'n't  of  any  bill,  note  or  debt^unjflas  I e 
/ /] such  bul.  note  or  debtis  negotiated  or  contracted  at  the  time! 
of  the  acquisition  thereof  by  the  bank.  oJ4^pon  the  written! 
promise   or   agreement^ fclmf  ftnph    wg/rp.honsft  rftf^ipt  or  bill  oft 
lading  or  security  would  be  given  to  trm  bank; ;  but  such  bill,! 
note  or  debt /.may  be  renewed,  or  the  time  for  the  payment 
thereof  extended,  without  affecting  any  such  security. 

2.  The  bank  may,  on  shipment  of  any  goods,  wares  and  Exchange  of 
merchandise  for  which  it  holds  a  warehouse  receipt  j  or  security  JJJJijpffoJ 
as  aforesaid,  surrender  such  receipt  or  security  and  receive  a  bill  of  lading 
bill  of  lading  in  exchange  therefor,  or,  on  the  receipt  of  any  and  viee 
goods,  wares  and  merchandise  for  which  it  holds  a  bill  of 

lading  or  security,  as  aforesaid,  it  may  surrender  such  bill  of 
lading  or  security,  store  such  goods,  wares  and  merchandise, 
and  take  a  warehouse  receipt  therefor,  or  may  ship  them,  or 
part  of  them,  and  take  another  bill  of  lading  therefor. 

3.  Every  one  is  guilty  of  a  misdemeanor  and  liable  to  im-  Penalty  for 
prisonment  for  a  term  not  exceeding  two  years  who  wilfully  HJatJments.86 
makes  any  false  statement  in  any  warehouse  receipt,  bill  of 

lading  or  security,  as  aforesaid. 


554 


Chap.  31. 


BANKS   AND   BANKING. 


Sec.  75  (4). 


Penalty  for 
alienating 
goods  so 
secured. 


4.  Every  one  is  guilty  of  a  misdemeanor  and  liable  to  im- 
prisonment for  a  term  not  exceeding  two  years  who,  having 
possession  or  control  of  any  goods,  wares  and  merchandise 
covered  by  any  warehouse  receipt,  bill  of  lading,  or  security 
as  aforesaid,  and  having  knowledge  of  such  receipt,  bill  of 
lading  or  security,  and  without  consent  of  the  bank,  in  writ- 
ing and  before  the  advance,  bill,  note  or  debt  thereby  secured 
has  been  fully  paid,  wilfully  alienates  or  parts  with  any  such 
goods,  wares  or  merchandise,  or  wilfully  withholds  from  the 
bank  possession  thereof  upon  demand  after  default  in  pay- 
ment of  such  advance,  bill,  note  or  debt. 

As  to  goods          76    If  goods,  wares  and  merchandise  are  manufactured  or 
fronTarticles    produced  from  the  goods,  wares  and  merchandise,  or  any  of 
pledged.          them,  included  in  or  covered  by  any  warehouse  receipt,  or 
security  given  under  section  74  of  this  Act,  while  so  covered, 
the  bank  holding  such  warehouse  receipt  or  security  shall 
^  |  hold  or  continue  to  hold  such  goods,  wares  and  merchandise, 
during  the  process  and  after  the  completion  of  such  manufac- 
ture or  production,  with  the  same  right  and  title  and  for  the 
same  purposes  and  upon  the  same  conditions  as  it  held  or 
could  have  held  the  original  goods,  wares  and  merchandise. 


Prior  claim 
of  the  bank 
over  unpaid 
vendor. 


77.  All  advances  made  on  the  security  of  any  bill  of  lading 
or  warehouse  receipt,  or  security  given  under  section  74  of 
this  Act,  shall  give  to  the  bank  making  such  advances  a  claim 
for  the  repayment  of  such  advances  on  the  goods,  wares  and 
merchandise  therein  mentioned,  or  into  which  they  have  been 
converted,  prior  to  and  by  preference  over  the  claim  9^  any 
unpaid  vendor ;  but  sucn  preference  shall  not  be  given  over 
the  claim  of  any  unpaid  vendor  who  had  a  lien  upon  such 
goods,  wares  and  merchandise  at  the  time  of  the  acquisition 
by  the  bank  of  such  warehouse  receipt,  bill  of  lading  or 
security,  unless  the  same  was  acquired  without  knowledge  on 
the  part  of  the  bank  of  such  lien. 


£ 


ale  of  goods  78.  In  the  event  of  the  non-payment  at  maturity  of  any 
ment>ofPdeDt.  debt  secured  by  a  warehouse  receipt  or  bill  of  lading,  or 
security  given  under  section  74  of  this  Act,  the  bank  may  sell 
the  goods,  wares  and  merchandise  mentioned  therein,  or  so 
much  thereof  as  will  suffice  to  pay  such  debt  with  interest  and 
expenses,  returning  the  overplus,  if  any,  to  the  person  from 
whom  such  warehouse  receipt,  or  bill  of  lading,  or  security,  or 
the  goods,  wares  and  merchandise  mentioned  therein,  as  the 
case  may  be,  were  acquired  ;  but  such  power  of  sale  shall  be 
subject  to  the  following  provisions,  namely  : 

Notice  to  be        2.  No  sale  without  the  consent  in  writing  of  the  owner  of 

saieof  goods    any  timber,  boards,  deals,  staves,  saw-logs  or  other  lumber, 

pledged.          shall  be  made  under  this  Act  until  notice  of  the  time  and 

place  of  such  sale  has  been  given  by  a  registered  letter,  mailed 

in  the  post  office  to  the  last  known  address  of  the  pledger 
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thereof,  at  least  thirty  days  prior  to  the  sale  thereof ;  and  no 
goods,  wares  and  merchandise,  other  than  timber,  boards,  deals, 
staves,  saw-logs  or  other  lumber,  shall  be  sold  by  the  bank 
under  this  Act  without  the  consent  of  the  owner,  until  notice 
of  the  time  and  place  of  sale  has  been  given  by  a  registered 
letter,  mailed  in  the  post  office  to  the  last  known  address  of 
the  pledger  thereof,  at  least  ten  days  prior  to  the  sale  thereof. 

3.  Every  such  sale  of  any  article  mentioned  in  this  section,  gale  by 
without  the  consent  of  the  owner,  shall  be  made_Jby_public  auction  after 
auction,  after  a  notice  thereof  by  ad vertisemsnt,  statin g  the  n 
time  and  p1ac.Q  thereof,  in  at  least  two  newspapers  published 
in  or  nearest  to  the  place  where  the  sale  is  to  be  made  ;  and  if 
such  sale  is  in  the  Province  of  Quebec,  then  at  least  one  of 
such  newspapers  shall  be  a  newspaper  published  in  the  Eng- 
lish language,  and  one  other  such  newspaper  shall  be  a  news- 
paper published  in  the  French  language. 

79.  Every  bank  which  violates  any  provision  contained  in  Penalty  for 
any  of  the  sections  numbered  64  to  78  (both  inclusive)  shall  oont»wm- 
incur  for  each  violation  thereof  a  penalty  not  exceeding  five 
hundred  dollars. 


SCHEDULE  C. 

FORM  OF  SECURITY  HNDER  SECTION  SEVENTY-FOUR. 

In  consideration  of  an  advance  of  dollars,  made  by  the  (name 

of  bank)  to  A.  B.,  for  which  the  said  bank  holds  the  following  bills  or  notes 
(describe  fully  the  bills  or  notes  held,  if  any,)  the  goods,  wares  and  merchan- 
dise mentioned  below  are  hereby  assigned  to  the  said  bank  as  security  for  the 
payment,  on  or  before  the  day  of  of  the  said  advance,  together 

with  interest  thereon  at  the  rate  of  per  cent  per  annum  from  the 

day  of  (or,  of  the  said  bills  and  notes,  or  renewals  thereof,  or  substitu- 

tions therefor,  and  interest  thereon,  or  as  the  case  may  be. ) 

This  security  is  given  under  the  provisions  of  section  seventy-four  of   "The 
Bank  Act "  and  is  subject  to  all  the  provisions  of  the  said  Act. 

The   said   goods,  wares  and  merchandise  are  now  owned  by  and 

and  are  now  in  possession,  and  are  free  from  any   mortgage,   lien  V      /*/      -*/     ^ 

or  charge  thereon,  (or  as  the  case  may  be)  and  are  in  (place  or  places  where  f   /       ^^^ 
goods  are)  and  are  the  following  ;  particular  description  of  goods  assigned.)        ' 

Dated  at  18 


556  BANKS   AND   BANKING. 


NOTES. 

Principle  of  Act.  The  principle  of  the  Canadian  Banking  system  is  to  give 
the  greatest  possible  security  to  the  public,  and  to  provide  the  best  available 
means  to  advance  the  commercial  interests  of  the  Country.  To  effectuate  this, 
banks  are  confined  to  the  safest  lines  of  investments.  They  are  forbidden  to 
tie  up  their  assets  by  lending  on  real  estate  or  by  venturing  in  trade.  The 
prevailing  idea  is  to  supply  money  for  the  purpose  of  bringing  goods  to  market^ 
and  to  enable  this  to  be  done,  the  money  must  be  easily  available  and  the 
bank's  assets  of  the  kind  that  can  be  most  easily  liquidated.  Lending  upon 
goods  except  on  their  way  to  market  as  on  goods  in  transit  or  in  a  warehouse 
or  in  course  of  manufacture  is  prohibited.  Securities  upon  real  estate  or  goods 
can  only  be  taken  for  past  debts  contracted  in  the  ordinary  course  of  business. 
An  apparent  exception  is  created  by  allowing  loans  to  be  made  upon  stocks, 
bonds,  debentures  and  obligations  of  corporations,  but  such  securities  are  such 
as  are  usually  of  a  liquid  character,  being  readily  saleable  in  the  open  market. 

A  bank's  circulation  performs  one  of  the  most  important  functions  in  the 
supply  of  the  necessa^  currency  of  the  country.  The  notes  of  a  bank  when 
required  are  part  of  the  currency.  When  not  required  their  idleness  does  not 
diminish  the  resources  of  the  country. 

Constitutionality.  The  Bank  Act  is  within  the  constitutional  competence  of 
the  Dominion  Parliament ;  B.  N.  A.  Act,  s.  91  (15)  The  provisions  for  taking 
security  by  way  of  warehouse  receipts,  etc.,  over-ride,  where  applicable,  the 
provincial  enactments  relating  to  Chattel  mortgages ;  Tennant  v.  Union  Bank 
of  Canada  (1894)  A.  C.  31,  see  ante,  pp.  55-56. 

Branches.  Tb^  position  of  branch  Wiks  is  f.hntinprinpiplpnnfl  in  ffl.nt.f.hftya^Pi 
agencies  of  one  principal  banking  < Corpora, ti on  f  notwithstanding  that  they  ma,y 
be  regarded  as  distinct  for  special  purposes  e.  g.  that  of  estimating  the  time  at 
which  notice  of  dishonor  should  be  given,  or  of  entitling  a  bank  to  refuse  pay- 
ment of  a  customer's  cheque  except  at  that  branch  where  he  keeps  his  account ; 
Prince  v.  Oriental  Bank  Corporation  (1878)  3  App.  Cas.  325. 

A  bank  may  set  off  a  debt  due  by  a  customer  at  one  branch  against  a  balance 
in  his  favor  at  another  branch;  Garnet  v  McKewan  (1873)  L.R.  8  Ex.  10,  see 
also  Henderson  v.  Bank  of  Hamilton  (1894)  25  0.  R.  641,  22  A.  R.  414. 

POWEES  OF  A  BANK. 

Negotiable  Securities.  A  bank  is  authorized  to  deal  in  all  kinds  of  negotiable 
securities.  A  negotiable  instrument  payable  to  bearer  is  one  which  by  the 
custom  of  trade  passes  from  hand  to  hand  by  delivery  and  the  holder  of  which 
for  the  time  being  if  he  is  a  bona  fide  holder  for  value  without  notice,  has  a 
good  title  notwithstanding  any  defect  of  title  in  the  person  from  whom  he  took 
it;  Simmons  v.  London  Joint  Stock  Bank  (1891)  1  Ch.  270,  294,  (1892)  A.C.  201. 
When  payable  to  order  it  has  the  same  characteristics,  but  must  be  endorsed  by 
the  person  to  whose  order  it  is  payable.  The  securities  of  foreign  governments 
have  frequently  been  held  to  be  negotiable  upon  evidence  being  given  showing 
a  custom  to  treat  them  as  such  in  the  market  where  the  same  were  negotiated. 
When  the  effect,  not  of  the  instrument  transferred,  but  of  the  transfer  of  that 
instrument  in  this  country,  is  the  thing  in  controversy,  the  question  is  not 
what  is  the  usage  in  the  country  whence  the  instrument  comes,  but  what  is  the 
usage  in  the  country  where  it  is  passed  ;  Lang  v.  Smyth  (1831)  7  Bing.  284,  33 
R.R.  462. 

Accordingly  the  following  instruments  have  been  held  to  be  negotiable  in 
addition  to  bills  of  exchange  and  promissory  notes  :— 

Exchequer  bills,  i.  e.  a  bill  issued  by  the  English  Government  payable 
to  or  order  for  a  debt  due  from  the  Government ;  Wookey  v.  Pole 

(1820)  4  B.  &  Aid.  1,  22  R.R.  594. 

Prussian  Bonds,  whereby  the  King  of  Prussia  declared  himself  and  his 
successors  bound  to  every  person  who  should  for  the  time  being  be  the  holders 
of  the  bonds  for  the  payment  of  the  principal  and  interest  in  a  certain  manner ; 
Gorgier  v.  Mieville  (1824)  3  B.  &  C.  45,  27  R.R.  290. 
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Bonds  of  a  foreign  Government;  Atty-Gen.  v.  Bouwens  (1838)  4M.  &W.  171. 

Scrip  issued  by  the  Russian  Government  acknowledging  the  first  instalment 
of  20  per  cent,  upon  £100  stock,  and  expressed  to  entitle  the  bearer  on  paying 
the  remaining  instalments  to  receive  a  bond  from  the  Government ;  Goodwin  v. 
Robarts  (1876)  1  App.  Gas.  476. 

Scrip  certificates  issued  by  a  Banking  Company  purporting  to  entitle  the 
bearer  upon  payment  of  certain  instalments  to  be  registered  as  holder  of  ten 
shares  ;  Rumball  v.  Metropolitan  Bank  (1877)  2  Q.  B.  D.  194. 

Debenture  bonds  issued  by  a  Company  by  which  it  bound  itself  to  pay  the 
bearer;  Re  Imperial  Land  Co.  Ex  parte  Colborne  (1861)  L.  R.  11  Eq.  478; 
Bechuanaland  Exploration  Co.  v.  London  Trading  Bank  (1898)  2  Q.B.  658;  and 
by  R.S.O.  c.  119  s.  38  debentures  are  expressly  made  transferable  see  infra  ; 
Bank  of  Toronto  v.  Cobourg  Ry  Co.  (1884)  7  0.  R.  1. 

Municipal  debentures  are  negotiable ;  R.  S.  0.  c.  223  ss.  429-436,  and  are  valid 
in  the  hands  of  bona  fide  holders  for  value  without  notice  of  a  defect  in  the 
prior  holder's  title;  Trust  and  Loan  Co.  v.  City  of  Hamilton  (1858)  7  C.  P.  98; 
Anglin  v.  Township  of  Kingston  (1858)  16  U.  C.  R.  121;  Crawford  v  Town  of 
Cobourg  (1862)  21  U.  C.  R.  113. 

Cedulas,  i.  e.  bonds  of  the  Buenos  Ayres  Land  Mortgage  Bank  payable  to 
bearer  ;  Simmons  v.  London  Joint  Stock  Bank  (1891)  1  Ch.  270,  (1892)  A.  C. 
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Bonds  of  an  American  Railroad  Company  stated  to  be  secured  by  mortgage  ; 
Venables  v.  Baring  (1892)  3Ch.  527. 

Certificates  for  shares  in  a  company,  having  endorsed  thereon  a  blank 
transfer  and  power  of  attorney,  where  it  is  shown  by  evidence  that  such  blank 
transfers  readily  pass  on  the  market  from  hand  to  hand  by  delivery  only,  until 
the  documents  reach  the  hands  of  some  holder  who  desires  to  be  registered  ; 
Colonial  Bank  v.  Hepworth  (1887)  36  Ch.  D.  36  ;  Colonial  Bank  v.  Cady  (1890) 
15  App.  Cas.  267  ;  Smith  v.  Rogers  (1899)  30  0.  R.  256  ;  Hone  v.  Boyle  (1891) 
27  L.  R.  Ir.  137,  151  ;  Waterhouse  v.  Bank  of  Ireland  (1892)  29  L.  R.  Ir.  at  p. 
394  ;  but  see  Fox  v.  Martin  (1895)  64  L.  J.  Ch.  473. 

Care  must  be  taken  in  lending  upon  securities  even  if  negotiable  where  an 
instrument  in  blank, /e.g.,  a  blank  transfer  of  stock  executed  by  a  third  personj) 
is  the  security.  The  purchaser  will  not  have  the  right  (unless  a  mercantile 
usage  is  proved)  to  fill  in  the  blank  for  purposes  foreign  to  the  original  contract, 
and  in  the  absence  of  proper  enquiry  he  will  be  limited  to  the  rights  of  the 
party  from  whom  he  received  it,  and  cannot  claim  the  benefit  of  being  a  pur- 
chaser for  value  without  notice  ;  France  v.  Clark  (1884)  26  Ch.  D.  257. 

Instruments  not  negotiable.  A  ppst  office  order  is  not  negotiable  :  Fine  Art 
Society  v.  Union  Bank  (1886)  17  Q.B.D.  705.  Where  bonds  of  the  Neapolitan 
Government  were  accompanied  by  a  document  called  a  "  bordereau  "  annexed 
to  which  were  a  series  of  coupons,  and  both  the  bordereau  and  coupons  referred 
to  the  bonds,  and  were  never  sold  in  the  London  market  without  the  bonds,  the 
bordereau  and  coupons  were  held  to  be  not  negotiable  ;  Lang  v.  Smyth  (1831) 
7  Bing.  284,  33  R.R.  462. 

A  bond  payable  to  a  particular  person  or  his  executors  is  not  negotiable  ; 
Glyn  v.  Baker  (1811)  3  East  509,  12  R.R.  414. 

Though  a  foreign  bond  may  be  negotiable  by  the  law  of  the  country  of  its 
issue,  it  is  not  negotiable  here  in  the  absence  of  any  evidence  of  a  custom  of 
merchants  in  this  country  to  treat  it  as  negotiable  ;  Picker  v.  London  and 
County  Banking  Co.  (1887)  18  Q.B.D.  515.  A  letter  of  credit  issued  by  a 
Government  to  a  contractor  conditional  upon  money  being  voted  by  the  legis- 
lature is  not  a  negotiable  security  upon  which  a  bank  is  authorized  to  lend  ; 
Jacques  Cartier  Bank  v.  Reg.  (1895)  25  S.C.R.  84. 

Deposit  receipts.  Whether  a  deposit  receipt  issued  by  a  bank  is  negotiable 
depends  upon  its  terms.  Where  a  receipt  was  payable  to  order  on  fifteen  days' 
notice,  but  interest  was  not  to  run  unless  the  money  remained  at  least  three 
months,  the  Privy  Council  thought  it  had  all  the  essential  attributes  of  a 
promissory  note,  and  would  probably  have  held  it  to  be  negotiable  if  it  had 
been  necessary  to  decide  the  point;  Richer  v.  Voyer  (1874)  L.R.  5  P.C  461, 
and  such  a  receipt  was  held  to  be  negotiable  in  Re  Central  Bank,  Morton  and 
Block's  Claims  (1889)  17  O.R.  574. 

In  Saderquist  v.  Ontario  Bank  (1887)  14  O.R  586,  15  A.R.  609,  the  Bank  agreed 
"  to  account  for  the  money  to  the  said  S.  Saderquist  with  interest."  There 
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were  no  words  of  negotiability,  and  the  receipt  was  held  to  be  not  negotiable. 
To  the  same  effect  is  Mander  v.  Royal  Canadian  Bank  (1869)  20  C.P.  125,  21 
C.P  492. 

If  it  be  true  that  such  receipt  is  a  promissory  note,  words  of  negotiability 
are  not  now  necessary,  see  Bills  of  Exchange  Act,  s.  8,  ante,  p.  544,  and  it 
would  probably  be  necessary  to  restrict  their  negotiability  by  express  words. 
If  not  negotiable  the  debt  may  be  assigned  ;  Re  Commercial  Bank  of  Manitoba, 
Barkwell's  Claim  (1897)  11  Man.  R.  494. 

A  condition  requiring  the  receipt  to  be  delivered  up  on  payment  does  not 
entitle  a  bank  to  retain  the  money  on  proof  of  loss  and  an  offer  of  indemnity  if 
required ;  Bank  of  Montreal  v.  Little  (1870)  17  Gr.  685. 

Acquisition  from  agents  and  brokers.  A  good  title  to  negotiable  instruments 
may  be  acquired  by  a  bank  from  a  trustee,  broker  or  other  agent,  although  it 
knows  him  to  be  such,  unless  it  has  knowledge  of  his  want  of  authority.  Lord 
Herschell  said  in  London  Joint  Stock  Bank  v.  Simmons  (1892)  A.C.  201,  217, 
"  It  is  surely  of  the  very  essence  of  a  negotiable  instrument  that  you  may  treat 
the  person  in  possession  of  it  as  having  authority  to  deal  with  it,  be  he  agent 
or  otherwise,  unless  you  know  to  the  contrary,  and  are  not  compelled  in  order 
to  secure  a  good  title  to  yourself  to  inquire  into  the  nature  of  his  title  or  the 
extent  of  his  authority."  Mere  negligence  will  not  displace  the  title,  but  if 
the  bank  knows  that  the  person  has  no  right  to  sell  or  that  the  person  pledging 
the  securities  has  only  a  limited  authority  to  raise  money  upon  them,  it  cannot 
retain  them  ;  Earl  of  Sheffield  v.  London  Joint  Stock  Bank  (1888)  13  App. 
Cas.  333. 

If  negotiable  securities  require  endorsement,  the  bank  must  see  that  the 
agent  has  power  to  endorse  them  tor  the  purpose  they  are  being  nsf^  and 
where  an  agent  Had  power  to  make  contracts  of  sale  and  purchase,  charter  ves- 
sels, and  employ  servants,  and,  as  incidental  thereto,  to  do  certain  specified 
acts  including  endorsement  of  bills  and  other  acts  ' '  for  the  purposes  aforesaid" 
a  pledge  of  bills,  payable  to  the  order  of  his  principals,  for  money  borrowed 
was  held  invalid  ;  Bryant  v.  La  Banque  du  Peuple  (1893)  A.C.  170. 

>  Where  stock  is  held  "in  trust"  a  transferee  from  the  holder  is  bound  to 
enquire  whether  the  transfer  is  authorized  by  the  nature  of  the  trust  ;  Bank  of 
Montreal  v.  Sweeny  (1887)  12  App.  Cas.  717,  12  S.C.R.  661,  but  where  stock 
was  pledged  to  a  loan  company  and  the  transfer  was  made  to  "  J.  T. ,  Manager 
in  trust,"  the  words  were  held  to  indicate  only  that  he  held  in  trust  for  his 
employers,  and  were  not  calculated  to  suggest  that  he  stood  in  a  fiduciary 
relation  to  any  other  person  ;  London  and  Canadian  Loan  and  Agency  Co.  v. 
Duggari  (1893)  A.C.  506. 


DISABILITIES  OF  A  BANK. 

Not  to  engage  in  trade.  A  bank  cannot  be  bound  by  a  warranty  express  or 
implied,  given  on  a  sale  of  a  machine  taken  by  their  agent,  and  finished  by  the 
bank,  for  a  debt  due  the  bank  ;  Radford  v.  Merchants  Bank  (1883)  3  O.R.  529, 
but  a  bank  may  take  security  on  personal  property  for  a  debt  already  incurred, 
and  make  such  arrangements  for  its  sale  and  realization  as  they  think  proper ; 
Re  Rainy  Lake  Lumber  Co.,  Stewart  v.  Union  Bank  of  Lower  Canada  (1888) 
15  A.R.  749. 

Not  to  Lend  on  Mortgages  or  Bank  Stocks.  A  bank  is  prohibited  from  lending 
on  mortgages  and  bank  stocks.  The  authorities  contain  expressions  which  are 
not  entirely  in  unison  as  to  the  effect  of  a  violation  of  this  prohibition.  A  similar 
prohibition  as  to  lending  on  the  security  of  merchandise  was  contained  in  the 
charter  of  an  Australian  Bank,  but  a  pledge  of  wool  was  held,  nevertheless,  to 
pass  the  title  to  the  bank  and  it  successfully  maintained  an  action  of  trover 
against  the  Trustees  in  Insolvency  of  the  pledgers ;  Ayers  v.  South  Australian 
Banking  Co.  (1871)  L.R.  3  P.C.  551.  Mellish  L.J.  in  delivering  the  judg- 
ment said  at  p.  559,  "  Now,  unquestionably,  a  great  many  questions  might  be 
raised  on  the  effect  of  that  clause  in  the  charter  which  may  be  of  very  great 
importance.  There  may  be  a  question  whether  under  any  circumstances,  the 
effect  of  violating  such  a  provision  is  more  than  this,  that  the  Crown  may  take 
advantage  of  it  as  a  forfeiture  of  the  charter,  but  the  only  point  which  appears 
to  their  Lordships  is  necessary  to  be  determined  in  the  present  case  is  this, 
that  whatever  effect  such  a  clause  may  have,  it  does  not  prevent  property 
passing,  either  in  goods  or  in  lands  under  a  conveyance  or  instrument  which 
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under  the  ordinary  circumstances  of  law  would  pass  it."  There  was,  however, 
no  plea  of  illegality,  a  fact  which  is  commented  on  by  Ferguson  J.  in  Grant  v. 
La  Banque  Nationale  (1888)  9  O.K.  411,  422,  and  no  statutory  prohibition, 
which  is  the  distinction  relied  on  by  Strong  J.  in  Bank  of  Toronto  v.  Perkins 
(1883)  8  S.C.R.  613.  It  is  clear  that  if  bank  stock  is  assigned  to  a  nominee  of 
the  bank  as  security  for  an  advance  in  contravention  of  the  prohibition,  the 
Bank  cannot  rely  on  the  illegality  and  refuse  to  return  the  shares  on  payment 
of  the  loan;  Exchange  Bank  v.  Fletcher  (1890)  19  S.C.R.  278.  In  the  last 
mentioned  case  Patterson  J.  at  pp.  286-288  relied  upon  the  case  before  men- 
tioned of  Ayers  v.  South  Australian  Banking  Co.  (1871)  L.R.  3  P.C.  548,  and 
suggested  that  while  a  violation  of  the  provision  may  be  an  offence  against  the 
Bank  Act,  it  did  not  make  the  transaction  ultra  vires  or  prevent  the  property 
passing  to  the  Bank.  However,  in  the  case  of  National  Bank  of  Australasia 
v.  Cherry  (1870)  L.R.  3  P.C.  299,  Lord  Cairns  said  at  p.  307  the  object  of  the 
legislature  was  to  make  it  ultra  vires  of  the  Bank  to  take,  upon  the  occasion  of 
contracts  for  advances,  securities  of  the  kind  mentioned.  InOntario,  the 
authorities  have  been  uniform  that  the  prohibited  securities  are  void,  and  thai 
the  objection  need  not  nomf>  from  tbf>  (>own.  In  Commercial  Bank  v.  Bank 
of  Upper  Canada  (1859)  7  Gr.  250,  423,  a  sum  of  £1,000  lent  by  a  bank  was  held 
not  to  be  secured  by  mortgage  of  land  given  at  the  time,  because  for  all  that 
appeared  the  mortgagor  was  at  liberty  to  draw  the  sum  afterwards,  and  in 
Bank  of  Toronto  v.  Perkins  (1883)  8  S.C.R.  603,  a  mortgage  as  collateral  secu- 
rity for  a  note  discounted  by  the  bank,  and  placed  to  the  mortgagor's  credit 
on  the  same  day  was  held  void.  The  same  view  was  taken  by  Ferguson  J.  in 
Grant  v.  La  Banque  Nationale  (1885)  9  O.R.  411,  where  a  pledge  of  timber 
limits  was  made  to  a  bank,  and  by  the  Manitoba  Court  in  Bathgate  v.  Mer- 
chants Bank  (1888)  5  Man.  L.R.  210  where  a  chattel  mortgage  was  held  to  be 
invalid.  The  law  would  in  the  latter  case  probably  be  otherwise  if  the 
loan  were  to  a  wholesale  manufacturer,  purchaser  or  shipper  upon  goods  pro- 
duced or  purchased  by  him  for  sale  in  his  business. 

The,  Courts  lean  towards  upholding  securities,  and  where  a  bank  asser'ed 
that  a  mortgage  was  given  for  a  past  debt, While  the  mortgagor  asserted  it 
was  given  for  a  present  advance,  the  Court  found  in  favor  of  the  Bank's  con- 
tention; Royal  Canadian  Bank  v.  Cummer  (1869)  15  Gr.  627.  Where  a  debt 
was  contracted  and  security  given  concurrently  by  deposit  of  title  deeds,  and 
the  advance  was  not  accompanied  by  any  promise  to  give  any  further  or  other 
security  at  any  future  time,  and  afterwards,  the  borrower  being  entirely  free, 
-either  to  give  or  refuse  as  he  thought  best,  gave  a  memorandum  that  the  deeds 
should  be  held  as  security,  the  equitable  mortgage  was  sustained  as  being  given 
for  a  past  debt;  National  Bank  of  Australasia  v.  Cherry  (1870)  L.R.  3  P.C.  299, 
and  where  a  bank  by  virtue  of  a  pledge  of  timber  limits  for  a  present  advance 
afterwards  secured  the  renewal  licenses  in  its  own  name,  it  was  held  to  be 
entitled  to  retain  them  as  security  for  the  indebtedness ;  Grant  v.  La  Banque 
Nationale  (1885)  9  O.R.  411. 

Strictly  speaking  a  Bank  may  take  security  on  real  or  personal  estate  for  a  debt 
that  had  no  previous  existence,  if  the  debt  is  contracted  in  the  ordinary  course 
of  business  e.g.  upon  a  bill  of  exchange,  and  the  mortgage  is  really  and  in  truth 
taken  to  secure  the  commercial  transaction,  and  the  bill  is  not  created  for  the 
mere  purpose  of  upholding  and  giving  colour  to  the  mortgage,  but  wh^|f  the 
real  purpose  is.  is  a  question  of  fact  for  a  iurv.  upon  which  the  conclusion 
would  be  so  uncertain  that  it  would  not  be  prudent  for  banks  to  risk  their 
money,  where  the  nature  of  the  transaction  might  appear  to  be  at  all  equivocal, 
see  per  Sir  J.  B.  Robinson  C.  J.  Commercial  Bank  v.  Bank  of  Upper  Canada 
<1859)  7  Gr.  430 ;  per  Gwynne  J.  Bank  of  Toronto  v.  Perkins  (1883)  8  S.C.R. 
627.  Where  hiring  and  sale  agreements  were  accessory  to  the  debts  repre- 
sented by  notes,  the  Bank,  which  discounted  the  notes,  was  held  to  be  entitled 
to  the  benefit  thereof;  Central  Bank  v.  Garland  (1890)  20  O.R.  142,  18  A.R. 
438. 

Although  a  bank  is  prohibited  from  lending  on  its  own  stock,  it  has  a  lien 
upon  the  stock  of  any  shareholder  for  the  amount  of  his  indebtedness,  under 
s.  65  of  the  Act. 

In  consequence  of  the  inability  of  banks  to  hold  vessels,  unless  the  transac- 
tion is  within  s.  72,  no  implied  promise  can  arise  against  them  as  ship- 
owners, nor  is  any  express  promise  binding,  Lyma-n  v.  Bank  ot  Upper 
Canada  (1852)  8  U.C.R.  354. 

The  sale,  by  an  officer  of  the  bank,  of  shares  held  in  trust  for  the  directors,  is 
not  an  absolute  nullity,  but  at  most  a  matter  which  the  transferee  could  waive 
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as  voidable,  and  if  a  winding-up  supervenes  the  transaction  becomes  of  unim- 
peachable validity  between  the  transferee  and  the  liquidators;  Re  Central 
Bank,  Nasmith's  case  (1888)  16  O.R.  293. 

Although  the  security  may  be  invalid,  the  borrower  will  be  liable  for  the 
money  loaned;  Rolland  v.  La  Caisse  D'Economie  de  Quebec  (1895)  24  S.C.R. 
405. 

Taking  security  for  debt  contracted.  For  debts  contracted  in  the  ordinary 
course  of  business,  banks  are  given  express  power  by  s.  68  to  take  mort- 
gages or  hypotheques  upon  real  or  personal,  immovable  or  movable  property. 
A  chattel  mortgage  is  therefore  good  ;  Bank  of  Montreal  v.  McWhirter  (1867) 
17  C.P.  606  ;  Re  Rainy  Lake  Lumber  Co.,  Stewart  v.  Union  Bank  of  Lower 
Canada  (1888)  15  A.R.  749,  and  so  is  a  real  estate  mortgage,  Merchants  Bank 
v.  Bostwick  (1878)  28  C.P.  450,  3  A.R.  24,  and  the  mortgage  may  cover  re- 
newals and  substitutions  for  the  bills  or  notes  representing  the  indebtedness  at 
the  time  the  mortgage  is  given.  And  even  if  the  mortgage  is  given  only  to- 
secure  certain  promissory  notes,  it  will  not  be  paid  by  the  substitution  of 
renewal  notes,  though  as  a  matter  of  book-keeping  a  Bank  may  treat  the  first 
notes  and  the  subsequent  substitutionary  notes  as  paid  by  the  application  of 
the  proceeds  from  time  to  time  of  the  renewals.  The  whole  series  of  notes  and 
renewals  form  links  in  one  and  the  same  chain  of  liability  which  is  secured  by 
the  mortgage  ;  Dominion  Bank  v.  Oliver  (1889)  17  0.  R.  402,  and  even  if 
further  advances  are  made,  and  the  account  in  respect  thereof,  and  of  cash 
deposits  made  by  tlie  mortgagor,  is  kept  as  one  open  current  account  against 
which  the  mortgagor  draws  cheques  to  retire  the  notes  secured  by  the  mort- 
gage as  they  mature,  the  mortgage  will  not  be  treated  as  satisfied  beyond  the 
amount  (if  any)  by  which  the  indebtedness  has  actually  been  reduced  ; 
Cameron  v.  Kerr  (1878)  3  A.R.  30  ;  Merchants  Bank  v.  Moffatt  (1883)  5  O.R, 
122,  137  ;  Griffith  v.  Crocker  (1891)  18  A.R.  370. 

A  mortgage  to  secure  an  endorser  against  endorsements)  was  assigned  to  a 
ank  before  the  endorsements  were  made,  and  was  held  to  be  valid  ;  Re  Essex 
Land  and  Timber  Co.  (1891)  21  O.R.  367. 

Sale  of  Collaterals.  S.  66  confers  upon  banks  an  express  power  to  sell  col- 
lateral securities.  It  is  not  clear  whether  that  power  is  confined  to  stocks, 
bonds,  debentures  and  other  securities  of  that  kind,  or  whether  it  extends  to 
bills  and  notes.  Contrast  the  language  of  s.  64.  Where  documents  are 
delivered  as  collateral  securities  for  a  debt  the  transaction  is  a  pledge,  and  the 
pledgee  has  power  to  sell  in  default  of  payment  at  the  time  fixed  ;  Martin  v. 
Reid  (1862)  11  C.B.N.S.  730  ;  Johnston  v.  Stear  (1863)  15  C.B.N.S.  330;  and 
may  obtain  an  order  for  sale  by  action,  but  not  a  judgment  for  foreclosure  ; 
Carter  v.  Wake  (1877)  4  Ch.  D.  605  ;  Fraser  v.  By  as  (1895)  13  R.  452,  but  if 
no  dav  is  fixed  for  payment,  a  demand  therefor  must  be  made  ;  Pigot  v.  Cub- 
ley  (1864)  15  C.B.N.S.  702.  A  loan  of  stock  is  a  sale  ;  Carnegie  v.  Federal 
Bank  (1884)  5  O.R.  418.  Where  security  is  given  by  mortgage  as  distinguished 
rom  a  pledge,  an  express  power  of  sale  is  necessary  as  the  mortgagee  must  be 
prepared  to  restore  the  mortgaged  property  upon  payment  of  the  debt,  unless 
he  has  disposed  thereof  by  virtue  of  some  power  of  sale  or  otherwise  with  the 
consent  or  authority  of  the  party  entitled  to  redeem  ;  Gowland  v.  Garbutt 
(1867)  13  Gr.  578 ;  Lochart  v.  Hardy  (1846)  9  Beav.  349  ;  Palmer  v.  Hendry 
(1859)  27  Beav.  349,  28  Beav.  341  ;  Walker  v.  Jones  (1866)  L.R.  1  P.C.  50  ; 
West  London  Commercial  Bank  v.  Reliance  Permanent  Building  Society  (1884) 
27  Ch.  D.  187,  29  Ch.  D.  954. 

In  addition  to  the  powers  given  by  the  Act,  further  powers  may  be  acquired 
by  agreement  made  at  the  time  of  incurring  the  debt,  or  at  the  time,  any 
extension  of  time  for  payment  is  granted  ;  s.  66  (2). 

When  notice  of  sale  is  required,  it  should  be  given  to  all  parties  interested 
as  assignees  or  otherwise  in  the  securities  of  whom  the  bank  has  notice,  as  well 
as  to  any  surety  for  the  debt.  See  notes  to  R.S.O.  c.  121  infra. 

Real  Estate  for  Occupation.  To  the  extent  to  which  a  bank  is  authorized  to 
acquire  and  hold  lands,  it  is  exempt  from  the  provisions  of  the  Statutes  of 
Mortmain,  see  notes  to  R.S.O.  c.  112  infra.  There  is  no  limit  to  the  value  of 
lands  which  may  be  acquired  by  a  bank,  so  long  as  the  premises  are  required 
for  its  actual  use  and  occupation,  or  the  management  of  its  business.  Lands 
owned  by  a  bank  and  not  so  required  can  only  be  forfeited  by  the  Crown,  and 
that  only  after  office  found.  Until  forfeited  the  title  is  voidable  only  ; 
McDiarmid  v.  Hughes  (1888)  16  O.R.  570  ;  Beoher  v.  Woods  (1866)  16  C.P.  29, 
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Purchase  of  Land  Under  Execution,  &c.  A  bank  may  purchase  the  real  prop- 
erty of  any  debtor  of  the  bank  which  is  being  sold  under  execution,  whether 
on  an  execution  at  the  suit  of  the  bank  or  otherwise,  if  in  that  way  they  wish 
to  acquire  an  outstanding  claim  or  charge  on  the  property  of  a  debtor  of  the 
bank  ;  see  Kingsmill  v.  Bank  of  Upper  Canada  (1864)  13  C. P.  600,  and  s.  69, 
extends  the  power  to  all  property  of  a  debtor  which  is  being  sold  in  invitum, 

Acquiring  Absolute  Title.  Where  the  absolute  title  to  real  property  mort- 
gaged to  a  bank  is  acquired  by  it,  the  property,  unless  required  for  its  own 
use,  must  be  sold  within  seven  years  after  its  acquisition.  No  reverter  of  the 
property  to  the  original  owner  occurs,  if  the  property  is  not  so  sold,  such  as  is 
provided  for  in  many  statutes,  nor  is  any  sale  by  the  court  provided  for  as  in 
cases  of  charitable  devises  by  R.S.O.  c.  112.  Whether  a  violation  of  the  sec- 
tion would  give  a  right  of  forfeiture  of  the  land  to  the  Crown,  or  whether  the 
charter  of  the  bank  might  be  forfeited,  or  whether  the  only  penalty  is  the 
pecuniary  one  imposed  by  s.  79,  are  questions  which  have  not  been  decided. 

Where  it  was  provided  by  statute  that  lands  held  beyond  the  prescribed 
period  should  revert  to  the  original  owner,  a  bonafide,  contract  of  sale  within 
the  period  was  held  to  prevent  the  title  of  the  company  from  being  defeated, 
although  the  sale  was  not  carried  out,  owing  to  the  purchaser's  default ;  Lon- 
don and  Canadian  Loan  and  Agency  Co.  v.  Graham  (1888)  16  O.K.  329. 

No  provision  is  made  as  to  the  time  within  which  the  title  acquired  by  the 
mortgage  itself  is  to  be  disposed  of,  and  it  may  be  reasonably  argued  that  only 
the  title  acquired  by  foreclosure  or  release  i.e.  the  equity  of  redemption  could 
in  any  event  be  forfeited,  and  especially  would  this  be  so  if  the  mortgage  debt 
was  not  merged. 

Advances  for  Building  Ships.  Advances  for  building  ships  are  generally 
secured  by  an  assignment  of  the  contract  with  the  ship-builder  to  build  the 
ship,  and  by  a  bill  of  sale  of  the  ship,  when  completed.  The  contract  with 
the  ship-builder  usually  provides  for  payment,  by  instalments,  as  the  work 
progresses,  and  that  the  property  in  the  ship,  and  the  materials  prepared  or 
provided,  or  in  the  course  of  preparation  for  the  same,  shall  pass  to  the  person 
for  whom  the  ship  is  being  built,  to  the  extent  of  his  advances,  subject  to  the 
ship-builder's  lien  for  any  unpaid  instalments.  The  English  decisions  of 
Woods  v.  Russell  (1822)  5  B.  &  Aid.  942,  24  R.  R.  621  ;  Clarke  v.  Spence 
(1836)  4  A.  &  E.  448,  and  Wood  v.  Bell  (1855)  5  E.  &  B.  772,  6  E.  &  B.  355, 
establish  the  principle  that  where  it  appears  to  be  the  intention  of  the  parties 
to  a  contract  for  building  a  ship,  that  at  a  particular  stage  of  its  construction, 
the  vessel,  so  far  as  then  finished,  shall  be  appropriated  to  the  contract  of  sale, 
the  property  of  the  vessel,  as  soon  as  it  has  reached  that  stage  of  completion, 
will  pass  to  the  purchaser,  and  subsequent  additions  made  thereto  will,  acces- 
sione,  become  his  property.  Such  an  intention  or  agreement  ought  (in  the 
absence  of  any  circumstances  pointing  to  a  different  conclusion)  to  be  inferred 
from  a  provision  in  the  contract  to  the  effect  that  an  instalment  of  the  price 
shall  be  paid  at  a  particular  stage  coupled  with  the  fact  that  the  instalment 
has  been  duly  paid,  and  that  until  the  vessel  reached  that  stage,  the  execution 
of  the  work  was  regularly  inspected  by  the  purchaser  or  some  one  on  his 
behalf.  But  there  must  always  be  facts  proved  or  admitted  sufficient  to  war- 
rant the  inference  that  the  purchaser  has  agreed  to  accept  the  corpus  so  far  as 
completed,  as  in  part  implement  of  the  contract  of  sale  ;  Seath  v.  Moore  (1886) 
11  App.  Cas.  350,  380,  381  ;  Ex  parte  Lambton  ;  Re  Lindsey  (1875)  L.  R.  10 
Ch.  405,  414.  But  only  the  ship,  or  what  is  incorporated  therein  will  pass  ; 
articles  intended  for  the  vessel,  such  as  a  rudder  and  cordage  will  not  pass, 
without  at  any  rate,  an  express  agreement ;  Wood  v.  Bell  (1856)  6  E.  &  B.  355  ; 
Tripp  v.  Armitage  (1839)  4  M.  &  W.  687  ;  Seath  v.  Moore  (1886)  11  App.  Cas. 
350,  381,  385,  disapproving  on  this  point  Woods  v.  Russell  (1822)  5  B.  &  Aid. 
942,  21  R.  R.  621,  see  also  Mucklow  v.  Mangles  (1808)  1  Taunt.  318,  9  R.  R. 
784. 

The  registration  of  a  ship  is  obtained  on  a  certificate  signed  by  the  builder, 
containing  a  true  account  of  the  proper  denomination,  and  of  the  tonnage  of  the 
ship,  as  estimated  by  him,  and  of  the  time  when,  and  the  place  where  she  was 
built,  and  of  the  name  of  the  person  on  whose  account  the  ship  was  built,  and 
if  there  has  been  any  sale,  the  bill  of  sale  under  which  the  ship,  or  a  share 
therein,  has  become  vested  in  the  applicant  for  registry  ;  Merchant  Shipping 
Act  1894  s.  10  (1).  The  signing  of  that  certificate  by  the  builder,  has  the 
effect,  from  the  time  of  registry  of  the  ship,  to  vest  the  general  property  in  the 
L  1 
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registered  owner  ;  Woods  v.  Russell  (1822)  5  B.  &  Aid.  942,  22  R.  R.  621,  and 
his  title  will  prevail  over  a  subsequent  registration  by  the  builder  in  his  own 
name  ;  Read  v.  Fairbanks  (1853)  13  C.  B.  692. 

An  agreement  that  a  person  shall  have  a  lien  on  a  vessel  in  course  of  con- 
struction for  advances,  is  valid  as  against  an  assignee  in  bankruptcy  ;  Ex 
parte  Watts,  Re  Attwater  (1863)  32  L.  J.  Bank.  35  ;  Swainston  v.  Clay  (1863) 
4  Giff.  187. 

SPECIAL  BANKING  SECURITIES 

Warehouse  Receipts;  Bills  of  Lading,  Etc.  A  warehouse  receipt  is  a  receipt 
for  goods,  wares  or  merchandise  given  by  a  person  in  possession  thereof,  as 
bailee,  and  by  which  he  agrees  to  deliver  the  same  to  some  person  or  to  his 
order  or  assigns. 

It  was  formerly  necessary  that  the  receipt  should  be  given  by  one  who  was 
in  fact  a  warehouseman  ;  Milloy  v.  Kerr  (1878)  43  U.  C.  R.  78,  3  A.  R.  350,  8 
S.  C.  R.  474 ;  Merchants  Bank  v.  Smith  (1881)  28  Gr.  629,  8  A.  R.  15  ;  8  S. 
C.  R.  512.  And  such  is  still  the  law x  as  to  jeoeipts  under  the  Ontario  Act, 
^iven  as  securityrfor_debts  toTindividpala  nr  p,nrpnraJ:irma  otftpfthan  a  c.ha.rt- 
ered  bank! 

A  bill  of  lading  is  a  receipt  by  a  carrier  for  goods  received  by  him  to  be  car- 
ried. Its  characteristics  are  discussed  in  the  notes  to  R.  S.  0.  c.  145  and 
52  Viet.  c.  30  (D) ;  ante  pp.  441-444. 

Goods,  wares  and  merchandise  are  words  of. very  wide  signification,  see  s. 
2  (c).  They  do  not  include  choses  in  action  ;  Humble  v.  Mitchell  (1840)  9  L. 
J.  Q.  B.  30  ;  nor  shares  in  a  joint  stock  Co.  ib.  Knight  v.  Barber  (1846)  16  M. 
&  W.  66,  or  a  canal  Company  ;  Latham  v.  Barber  (1794)  6  T.  R.  76,  or  a  rail- 
way ;  Bowlby  v.  Bell  (1847)  3  C.  B.  284  ;  or  a  mining  company  ;  Watson  v. 
Spratley  (1855)  10  Ex.  222.  Nor  do  they  comprise  Bonds,  certificates  or  other 
securities  of  a  like  nature  ;  Heseltine  v.  Siggers  (1849)  1  Ex.  856  ;  Freeman  v. 
Appleyard  (1863)  32  L.  J.  Ex.  175. 

Locality  of  Goods.  The  goods  comprised  in  a  warehouse  receipt  must  be  in 
some  certain  place  owned  or  kept  by  the  person  giving  the  same.  A  receipt 
for  70,000  logs,  which  were  at  the  time  in  transitu  from  the  woods,  where  they 
were  cut,  to  the  mill,  and  were  described  as  being  in  Lakes  St.  John  and  Cou- 
chiching  "  en  route  for  Bradford  Mill"  was  held  bad,  even  though  the  logs 
were  confined  by  booms  in  those  lakes,  as  the  lakes  could  not  be  regarded  as 
4 'places  kept"  by  the  signers  of  the  receipt ;  Tennant  v.  Union  Bank  of  Canada 
(1892)  19  A.  R.  1. 

Pledge  Receipts.  Under  s.  74  a  bank  is  enabled  to  obtain  what  is  virtually  a 
|  chattel  mortgage  from  a  wholesale  manufacturer  upon  the  product  of  his 
employment,  and  from  a  wholesale  purchaser  of  shipper  of  products  in  which 
he  deals.  The  definition  of  "  manufacturer  "  in  s.  2  (f)  is  very  wide. 

The  point  as  to  who  is  a  wholesale  purchaser  or  shipper  arose  in  Bank  of 
Hamilton  v.  Shepherd  (1894)  21  A.  R.  156  but  was  not  decided. 

Acquisition  by  Bank.  The  provisions  of  the  Act  as  to  the  acquisition  by  a 
bank  of  a  warehouse  receipt,  bill  of  lading,  or  pledge  receipt  must  be  strictly 
observed,  otherwise  the  same  will  be  void.  To  enable  the  bank  to  acquire 
title  to  the  goods  covered  thereby,  the  following  points  must  be  observed  :— 

(1)  the  security  must  be  acquired  or  promised  in  writing  when  the  bill, 

note  or  debt  secured  thereby  is  negotiated  or  contracted. 

(2)  The  money  advanced  must  be  at  the  free  disposal  of  the  borrower. 

(3)  the  goods  must  be  sufficiently  described. 

Negotiation.  The  Act  contemplates  only  cash  advances,  made  at  the  time 
the  securities  are  acquired,  and  a  renewal  of  notes  is  not  a  negotiation  ; 
Dominion  Bank  v.  Oliver  (1889)  17  O.R.  402.  Where  a  warehouse  receipt  was 
acquired  by  a  bank  purporting  to  be  in  consideration  of  an  advance  of  $4,000, 
but  it  was  shewn  that  at  the  time  it  was  taken,  no  actual  advance  was  made, 
but  that  a  note  made  by  the  borrower  collaterally  secured  by  another  instru- 
ment of  the  same  kind  covering  other  goods,  was  taken  up,  and  a  new  note 
taken,  the  security  was  held  bad  ;  Bank  of  Hamilton  v.  Shepherd  (1894)  21 
A.R.  156.  An  advance  upon  a  new  note  upon  the  understanding  that  old 
notes  then  overdue  would  be  retired,  is  not  a  negotiation  within  the  act,  being 
not  a  present  advance,  but  merely  a  mode  of  paying  off  an  already  existing 
debt  ;  Bank  of  British  North  America  v.  Clarkson  (1869)  19  C.P.  182.  An 
advance  by  a  bank  to  a  manufacturer  upon  a  security  under  s.  74  represented 
by  a  note  payable  on  demand,  the  proceeds  of  which  were  placed  to  an  account 
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of  the  borrower,  but  he  was  not  entitled  to  draw  anything  therefrom,  unless 
he  brought  to  the  bank,  bills  drawn  on,  or  notes  of,  customers  for  the  amount 
he  desired  to  obtain,  is  not  a  negotiation  of  a  note  within,  s.  75,  at  the  time  the 
security  is  acquired  ;  Halsted  v.  Bank  of  Hamilton  (1896)  27  O.K.  435,  24  A.R. 
152,  28  S.C.R.  235.  Where  a  Company  was  indebted  to  the  Consolidated 
Bank  in  the  sum  of  $23,000,  and  warehouse  receipts  were  then  obtained,  and 
endorsed  to  the  Standard  Bank,  as  security  for  an  advance  of  $23,000,  which 
went  to  pay  the  Consolidated  Bank,  who  were  aware  that  the  debtors  were 
insolvent,  and  the  evidence  showed  that  the  advance  by  the  Standard  Bank 
was  not  an  independent  transaction,  but  was  made  at  the  request,  and  for  the 
benefit  of  the  Consolidated  Bank  upon  its  express  or  implied  guarantee  of 
indemnity,  it  was  held  that  no  title  passed  to  the  Standard  Bank  upon  the 
receipt ;  Milloy  v.  Kerr  (1878)  43  U.C.R.  78,  3  A.R.  350,  8  S.C.R.  474. 

Promise  to  give  security.  A  written  promise  to  give  the  security  made  at 
the  time  of  the  advance  is  of  the  same  effect  as  a  present  consideration ;  Re 
Central  Bank,  Canada  Shipping  Co's.  case  (1891)  21  O.R.  515.  Formerly  the 
promise  was  not  required  to  be  in  writing.  In  several  cases  warehouse  receipts 
have  been  supported  by  reason  of  the  prior  promise  ;  see  Suter  v.  Merchants 
Bank  (1876)  24  Or.  365  ;  Tennant  v.  Union  Bank  of  Canada  (1892)  19  A.R.  1  ; 
Re  Central  Bank,  Canada  Shipping  Co's.  case  (1891)  21  O.R.  515. 

The  promise  may  be  to  give  a  receipt  or  bill  of  lading,  not  then  in  existence, 
and  for  goods  not  yet  manufactured  or  shipped.  The  effect  of  the  promise  is 
to  give  the  bank  a  good  equitable  title  to  the  goods  as  they  come  into  exis- 
tence, or  are  stored  or  shipped,  which  title  will  be  good  as  against  a  voluntary 
assignee  and  against  creditors  and  persons  taking  with  notice  of  the  bank's 
rights  ;  ib.;  Dominion  Bank  v.  Davidson  (1885)  12  A.R.  90. 

The  promise  should  contain  such  definite  description  of  the  goods  as  will 
enable  them  to  be  identified.  Where  the  promise  was  of  a  warehouse  receipt 
for  all  the  goods  manufactured  at  a  woollen  mill  which  the  borrower  could  not 
sell,  but  the  bank  was  not  to  advance  either  to  the  full  capacity  of  the  mill,  or 
to  the  amount  of  the  unsold  goods,  the  promise  was  held  not  to  be  so  vague  or 
uncertain  as  to  prevent  the  bank  from  getting  security  for  the  advances  ; 
Suter  v.  Merchants  Bank  (1876)  24  Gr.  365  ;  and  a  promise  to  give  bills  of 
lading  and  warehouse  receipts  for  coal  and  stone  as  received  is  good,  and  the 
transfer  of  receipts  after  the  arrival  of  the  goods  will  be  upheld  ;  Royal  Canadian 
Bank  v.  Ross  (1877)  40  U.C.R.  466.  So  where  the  promise  was  to  give  receipts 
upon  the  product  of  logs  then  in  transit,  receipts  for  lumber  produced  there- 
from, afterwards  given,  were  upheld,  although  receipts  had  been  given  for  the 
logs,  which  were  invalid  ;  Tennant  v.  Union  Bank  of  Canada  )1892)  19  A.R.  1 ; 
and  where  a  bank  advanced  money  for  the  purchase  of  cattle,  and  the  cattle 
were  delivered  to  a  shipping  company  where  they  were  to  be  received  for  the 
bank,  and  bills  of  ladingjwere  to  be  issued  in  the  bank's  name,  the  title  of  the 
bank  was  held  to  be  better  than  that  of  a  creditor  of  the  borrower  who  attached 
the  cattle  ;  Re  Central  Bank,  Canada  Shipping  Co's  case  (1891)  21  O.R.  515. 

Actual,  visible  and  continued  possession.  >  To  make  a  warehouse  receipt  good, 
the  goods  represented  tjiprftby  must  m'ther^e  in  the  actual,  visible  and ._con- 
tinued  possession  of  the  party  ^ivina;  it  as  bailee  thereof  £or  sucTi'  party  livast 
be  the  keeper  of  a  wareliouse.  or  other  place  for  goods  in  which  the  goods 
actua.  fare  ;  Bank  ol  Hamilton  v.  Noye  Manufacturing  Co.  (1885)  9  0.  R. 
&J1.  'The  same  sort  of  proof  is  not  required  in  the  case  of  a  warehouseman, 
granting  such  documents,  as  in  the  case  of  a  mere  bailee  of  the  goods  ;  Re 
Monteith,  Merchant's  Bank  v.  Monteith  (1885),  10  O.R.  529.  The  party  giv- 
ing the  receipts  will  be  estopped  from  denying  that  the  goods  are  in  his 
possession  during  the  currency  of  the  receipts,  in  the  absence  of  any  execu- 
tion creditor  intervening  ;  ib.  at  p.  541. 

Receipts  given  by  owner.     Formerly  receipts  could  be  given  by  the  owner 
of  the  goods,  if  he  were  a  wholesale  manufacturer  or  wholesale  purchaser  or] 
shipper;  Tennant  v.  Union  Bank  of  Canada  (1892),  19  A.  R.    1.     Securit ' 
under  s.  ^4  (Form  C.  |  are  now  substituted  for  receipts  given  by  the  ow'rierT' 

Transfer  by  third  person.  The  borrower  need  not  be  the  owner  of  the  goods. 
A  warehouse  receipt,  and  it  would  seem,  a  bill  of  lading,  may  be  given  or 
transferred  to  the  bank  by  the  owner  of  the  goods  as  security  for  a  present 
advance  to  another  ;  Tennant  v.  Union  Bank  of  Canada  (1892),  19  A.R.  1,  6. 

Transfer  by  agents.  S.  73  (2)  (3)  gives  to  a  bank  the  right  to  acquire  from 
an  agent  of  the  owner  the  title  of  the  owner  to  goods  represented  by  a  ware- 
house receipt,  bill  of  lading  or  other  document  of  title.  See  notes  to  the 
Factors  Act  R.S.O.  c.  150,  ante  pp.  479-483. 
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Form  of  Securities  under  S.  74.  Care  must  be  taken  in  the  preparation  of 
securities  under  s.  74,  Literal  compliance  with  the  form  given  in  the  Statute 
is  not  necessary.  Any  document,  which  is  to  the  like  effect,  is  sufficient.  The 
document  must  be, 

( 1 )  An  assignment  of  specific  goods  ; 

(2)  To  secure  a  specific  advance  repayable  at  or  before  a  certain  time  ; 

(3)  Or,  to  secure  specific  bills  or  notes  taken  in  respect  of  a  specific  advance 

and  any  renewals  thereof  or  substitutions  therefor. 

Care  must  be  taken  in  describing  the  goods.  The  only  safe  rule  to  follow  is 
that  laid  down  in  the  Bills  of  Sale  Act,  R.  S.  0.  c.  148,  i.e.,  to  describe  the 
goods  so  that  they  may,  by  the  description,  be  readily  known  and  distin- 
guished ;  see  notes  ante  pp.  353,  354.  Such  a  description  as  21  milch  cows, 
25  boxes  of  goods,  etc.,  must  he  avoided  ;  McCall  v.  Wolff  (1885)  13  S.  C.  R. 
130 ;  Carpenter  v.  Been  (1889)  23  .Q.  B.  D.  566 ;  Witt  v.  Banner  (1888)  20 
Q.  B.  D.  614.  The  better  plan  is  to  assign  all  the  goods  in  a  certain  place,  or 
all  the  logs  in  a  certain  boom,  etc. ,  and  then  to  add  an  estimate  of  quantity,  as 
estimated  to  contain  1,000,000  feet. 

Priority  over  unpaid  vendor.  The  bank  has  priority  over  the  lien  of  an  un- 
paid vendor,  unless  it  acquires  the  security  with  notice  thereof.  'A  lien  on 
goods  is  a  right  to  retain  possession  thereof.  A  lien  of  a  vendor  is  lost  if  he 
voluntarily  parts  with  the  possession  of  the  goods,  or  the  documents  of  title 
thereto.  Mason  v.  Hatton  (1877)  41  U.  C.  R.  610  ;  per  Holroyd  J.,  Baldey  v. 
Parker  (1823)  2  B.  &  C.  37,  44  ;  26  R.  R.  260,  263.  Where  a  shipper  of 
goods  takes  and  keeps  in  his  own  or  his  agent's  hands  a  bill  of  lading  making 
the  goods  deliverable  to  his  own  or  his  agent's  order,  that  is  effectual  so  far  as 
to  preserve  him  a  hold  over  the  goods  until  the  bill  of  lading  is  handed  over 
on  the  conditions  being  fulfilled,  or  at  least  until  the  consignee  is  ready  and 
willing,  and  offers  to  fulfil  these  conditions,  and  demands  the  bill  of  lading  ; 
Ogg  v.  Shuter  (1875)  1  C.  P.  D.  47.  In  such  a  case  the  vendor,  however, 
retains  not  only  his  lien  but  a  power  to  dispose  of  the  goods  on  the  vendee's 
default,  so  long  at  least  as  he  continues  in  default  ib. 

Sale  of  goods.  The  bank  may  sell  the  goods  covered  by  any  such  security  on 
default.  The  following  provisions  must  be  observed  : 

(1)  The  owner  may  consent  to  a  disposition  at  any  time  and  in  any  manner 

and  without  notice.  McCrae  v.  Molsons  Bank  (1878)  25  Gr.  519.  It  is 
wise  to  obtain  such  consent,  as  may  appear  necessary,  when  the  advance 
is  made. 

(2)  If  the  goods  are  timber,  boards,  deals,  staves,  saw-logs  or  other  lumber, 

the  consent  to  sale  without  notice,  or  on  shorter  notice  than  thirty  days, 
must  be  in  writing. 

(3)  Other  goods  may,  with  the  consent  either  verbal  or  in  writing,  McCrae  v. 

Molsons  Bank  (1878)  25  Gr.  519,  of  the  owner,  be  sold  without  notice. 
Without  such  consent  ten  day's  notice  is  required. 

(4)  Except  by  consent  (written  or  verbal)  the  sale  must  be  by  auction  and 

must  be  advertised  as  required  by  the  Act. 

There  is  now  no  limit  of  time  beyond  which  a  bank  may  not  retain  the  goods 
pledged. 

Warranty  on  sale.  On  a  sale  of  the  goods  the  bank  will  be  held  to  impliedly 
warrant  a  good  title  thereto  unless  it  expressly  negatives  such  warranty. 
Peuchen  v.  Imperial  Bank  (1890)  20  0.  R.  325. 

Power  to  retain  surplus.  Notwithstanding  the  inability  to  take  the  securi- 
ties except  for  a  present  advance,  the  bank  may  stipulate  that  in  the  event  of 
a  sale  the  surplus  shall  be  applied  on  any  other  indebtedness  of  the  borrower, 
past  or  future,  and  such  agreement  will  be  valid  :  Thompson  v.  Molsons  Bank 
(1889)  16  S.  C.  R.  664.  The  agreement  gives  to  the  bank  no  further  security 
on  the  goods  and  the  borrower  or  any  other  person  having  a  right  to  redeem 
'«  the  goods  may  pay  the  amount  due  on  the  specific  advance  and  put  an  end  to 
the  banks  rights,  ib.  see  also  Stephens  v.  Boisseau  (1896)  26  S.  C.  R.  437  ;  23 
A.  R.  230. 

Without  such  an  agreement  or  without  the  consent  of  the  owner,  the  bank 
should  not  sell  more  than  sufficient  to  pay  the  amount  due  in  respect  of  the 
particular  advance  for  which  the  pledge  was  made  ;  Gibbs  v.  Dominion  Bank 
(1879)  30  C.  P.  36. 

Foreign  Banks.  The  provisions  of  the  Act  have  no  application  to  foreign 
banks  ;  Commercial  National  Bank  of  Chicago  v.  Corcoran  (1884)  6  0.  R.  527. 
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Issued  Directly  to  Bank.  A  warehouse  receipt  may  be  issued  directly  to  a 
bank.  Under  t"he  original  Acts  respecting  advances  on  warehouse  receipts  title 
could  only  be  acquired  by  endorsement  to  the  lender,  and  such  is  still  the  law  as 
to  advances  by  private  persons  ;  Bank  of  British  North  America  v.  Clarkson 
(1869)  19  C.P.  182;  Royal  Canadian  Bank  v.  Miller  (1869)  28  U.C.R.  593,  29 
U.C.R.  266.  A  bill  of  lading  mav  also  be  issued  directly  to  a  bank.;  s.  73  (1), 


¥ 

5, 


see  Re  Central  Bank,  Canada  Shipping  Co.'s  Case  (1891)  21  U.K.  1315. 

Transfer  of  Receipts  at  Common  Law.  The  mere  endorsement  of  a  ware- 
house receipt  would  not,  at  common  law,  pass  the  property  ;  Glass  v.  Whitney 
(1863)  22  U.C.R.  290.  To  effect  such  a  transfer  a  sale  of  the  goods  was  neces- 
sary and  notice  to  the  warehouseman  by  the  purchaser  or  an  attornment  by 
the  warehouseman  to  the  purchaser  ;  Coffey  v.  Quebec  Bank  (1869),  20  C.P. 
110,  555.  The  statute  merely  authorizes  the  borrowing  of  money  on  ware- 
house receipts,  and  the  mere  endorsement  is  therefore  ineffective  for  any 
other  purpose;  Glass  v.  WhitneT  (1863).  2^  U.  C.K.  290. 

Endorsement  as  Indemnity.  The  endorsement  of  a  warehouse  receipt  is  not 
a  good  security  to  an  endorser  of  a  note  or  other  surety,  to  indemnify  him 
against  his  liability  ;  Cockburn  v.  Sylvester  (1877)  1  A.R.  471. /^e,  »</ 

Endorsement  as  Continuing  Security.  The  receipts  cannot  be  endorsed  as  a 
continuing  security  for  future  advances;  Gibbs  v.  Dominion  Bank  (1879)  30 
C.P.  36. 

Form  of  Endorsement.  It  is  not  necessary  that  the  endorsement  should 
shew  that  it  is  made  as  security  for  any  particular  note  or  debt.  An  endorse- 
ment in  blank  is  sufficient  ;  Royal  Canadian  Bank  v.  Carruthers  (1869)  28 
U.C.R.  578,  29  U.C.R.  283  ;  Bank  of  Hamilton  v.  Noye  Manufacturing  Co. 
(1885)  9  O.R.  631. 

Re-endorsement  of  Receipts.  Upon  the  payment  of  the  debt  for  which  the 
receipt  is  delivered  as  security,  the  original  owner  is  remitted  to  all  his  origi- 
nal rights,  and  is  not  confined  to  the  rights  which  the  bank  had  ;  Mason  v. 
Great  Western  Ry.  Co.  (1871),  31  U.C.R.  73. 

Insurable  Interest.     The  owner  of  the  goods  has,  notwithstanding  the  en-    | 
dorsement  of  the  receipt  as  security,  an  insurable  interest  in  the  goods  ;  Par-, 
sons  v.  Queen  Insurance  Co.  (1878)   29  C.P.  188;  McBride  v.  Gore  District  ' 
Mutual  Fire  Ins.  Co.  (1870)  30  U.C.R.  451. 

Negligence  of  Bank,  If  the  bank  has  received  the  written  promise  of  the 
borrower  to  give  an  authorized  security,  and  is  guilty  of  negligence  with 
reference  thereto,  or  the  proceeds  of  the  goods,  such  negligence  will  discharge 
a  surety  for  the  debt  who  has  not  consented  thereto,  to  the  extent  to  which  he 
is  damaged  ;  Molsons  Bank  v.  Girdlestone  (1879)  44  U.C.R.  54. 

Admixture  of  Property.  Where  the  goods  embraced  in  the  security  are  of 
an  indistinguishable  character,  such  as  flour,  grain  or  coal,  and  the  person 
granting  the  receipt  has  commingled  the  same  with  his  own,  the  holder  of  the 
receipt  will  be  entitled  to  an  equivalent  quantity  ;  Bank  of  Hamilton  v.  Nove 
Manufacturing  Co.  (1885)  9  O.R.  631  ;  Clark  v.  Western  Assce.  Co.  (1866) 
25  U.C.R.  217 ;  Coffey  v.  Quebec  Bank  (1869)  20  C.P.  110,  555  ;  Merchants' 
Bank  v.  Smith  (1881)  28  Gr.  629  ;  8'S.C.R.  512,  542  ;  Great  Western  Ry.  Co. 
v.  Hodgson  (1879)  44  U.C.R.  187.  But  if  the  borrower  receives  goods  from 
the  warehouseman  covered  by  the  receipt,  the  bank  will  have  no  title  as  against 
the  true  owner  to  other  goods  deposited  by  the  borrower  with  the  warehouse 
man,  in  the  place  of  the  goods  so  taken  ;  Llado  v.  Morgan  (1874)  23  C.P.  517. 

The  product  of  the  goods  covered  by  the  receipt  either  originally  or  on  the 
rule  as  to  admixture,  such  as  grain,  is  the  property  of  the  bank,  so  long  as  it 
can  be  traced,  whether  it  be  in  flour  or  in  money  ;  Re  Goodfallow,  Traders' 
Bankv.  Goodfallow  (1890),  19  O.R.  299.  Sec.  76  now  declares  in  express  terms 
the  right  of  a  bank  to  the  product  of  all  goods,  wares  and  merchandise  covered 
by  any  of  the  securities  under  discussion,  both  in  their  uncompleted  and  fin-  • 
ished  state.  What  the  rights  would  be  if  other  articles  not  covered  by  the 
securities  were  interwoven  in  the  product  is  a  difficult  question,  and  the  ques- 
tion becomes  still  more  difficult  if  the  case  be  supposed  of  the  title  to  the  other 
articles  being  in  another  bank,  under  another  security  of  the  same  class. 

Substitution  of  Securities.  A  bank  cannot  acquire  a  good  title  to  goods 
covered  by  the  security  except  for  an  actual  cash  advance.  The  substitution  of 
securities  is  prohibited.  Negotiating  a  new  note  and  applying  the  proceeds  in 
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payment  of  a  past  debt  will  not,  support  ft  sKmirity  although  old,  securities  are 
at  the  same  timpTgiygp  np  .  TtnnL-  ^f  TTQ™m^  •*,  stiopiUv.^  {i9?d)giA  R 
156  5  Bank  of  Hamilton  v.  Halsted  (1896)  27  O.R.  435,  24  A.R.  152,  28  S.C.R. 
235.  The  contrary  decision  in  Bank  of  Hamilton  v.  Noye  Manufacturing 
Company  (1885),  9  O.R.  631  cannot  now  be  treated  as  law.  But  a  warehouse 
receipt  may  be  taken  in  lieu  of  a  bill  of  lading  of  the  same  goods  and,  conversely, 
a  bill  of  lading  may  be  taken  in  place  of  a  warehouse  receipt  upon  the  goods 
being  shipped. 

Creditors  following  Proceeds  of  Invalid  Securities.  Although  a  security  may 
be  invalid  for  non-compliance  with  the  Act,  creditors  will  have  no  right  to 
recover  the  proceeds  from  the  bank,  if  it  realizes  upon  the  goods  before  any 
execution  creditor  intervenes,  or  the  rights  of  other  parties,  such  as  purchasers 
or  assignees  for  creditors  accrue  ;  Re  Monteith,  Monteith  v.  Merchants'  Bank 
(1885)  10  0.  R.  529  ;  Conn  v.  Smith  (1897)  28  0.  R.  629.  The  invalidation 
against  purchasers,  creditors  and  assignees  for  creditors  of  securities  given  for 
pre-existing  debts  in  the  forms  prescribed  by  the  Bank  Act  occurs  by  reason  of 
the  non-compliance  with  the  provisions  of  the  Acts  relating  to  chattel  mort- 
gages and  bills  of  sale  in  the  several  provinces.  A  security  in  form  C,  pre- 
scribed by  s.  74  would  be  apt  to  pass  the  legal  property  in  the  goods  described 
therein  at  common  law  ;  Banque  D'Hochelaga  v.  Merchants'  Bank  (1895)  15  C. 
L.T.  64,  10  Man.  L.  R.  351.  But  if  not  filed  as  a  chattel  mortgage,  it  would 
be  invalid  as  against  creditors  and  subsequent  purchasers  and  mortgagees. 
The  rights  of  creditors  may  in  Ontario  be  asserted  under  an  execution,  or  by  an 
action  on  behalf  of  all  creditors,  see  R.S.O.  c.  148,  s.  38,  ante  pp.  345,  350. 
As  the  transfer  of  goods  in  the  possession  of  a  carrier  or  warehouseman  does 
not  require  registration,  ante  p.  349,  there  would  appear  to  be  little  reason  for 
the  provision  preventing  warehouse  receipts  and  bills  of  lading  being  taken  as 
security  for  pre-existing  debts,  see  Commercial  National  Bank  of  Chicago  v. 
Corcoran  (1884)  6  O.R.  527. 


WAREHOUSE  RECEIPTS,  ETC.,  UNDER  ONTARIO  ACT. 

The  scope  of  the  Ontario  Act  (R.  S.  0.  c.  145,  ss.  6-11)  ante  pp.  433-435  can- 
not well  be  understood  except  by  comparison  with  the  analogous  provisions  of 
the  Bank  Act,  and  the  decisions  thereon.  To  avoid  repetition  the  notes 
thereon  were  not  inserted  after  that  Act.  TV 


upon  warehouse  receipts^  etc.,  by  private  individuals. 

Points  of  difference.  (1)  The  definition  of  goods,  wares  and  merchandise  in 
the  Bank  Act  includes  the  same  articles  as  the  Ontario  Act  and  adds  thereto 
saw-logs,  petroleum,  crude  oil  and  all  agricultural  products  and  other  articles 
of  commerce.  It  is  probable  the  words  themselves  are  wide  enough  to  include 
the  added  particulars. 

(2)  The  Ontario  Act  covers,   (1)  four  classes  of  documents,  viz.:  (a)  cove 
receipts,  (b)  bills  of  lading,  (c)  specifications  of  timber,  and  (d)  receipts.    These 
must  be  given  by  a  covekeeper,  miller,  or  the  keeper  of  a  warehouse,  wharf, 
yard,  harbour  or  other  place  for  cereal  grains,  goods,  wares  or  merchandise  ; 
(2)  bills  of  lading  given  by  carriers. 

The  party  issuing  t.hft  rqoeipt  must  carry  on  t-he  prescribed  business  as  Iiis 
calling,  e.g..  h,e  must  be  a  wa,rfiformsema,n  j  Ontario  Bank  v.  Newton  (1869)  19 
C.  P.  258  ;  Todd  v.  Liverpool  and  London  and  Globe  Insurance  Co.  (1870)  20 
C.  P.  523  ;  Merchants  Bank  v.  Smith  (1881)  28  Gr.  629  ;  8  A.  R.  15,  8  S.  C.  R. 
512.  Whether  or  not  he  is  a  warehouseman  is  a  question  of  fact,  ib. 

(3)  Thp  fftnp.ipf^  Af,pM  Tnaybeis.gnp,^  hy  a.n  pympr  f.n  himgP.lfj  i.e.,  he  need  HOt, 

as  under  the  Bank  Act,  be  a  bailee  only.  But  in  such  cases  they  must  be  both 
signed  and  endorsed  by  the  issuer.  The  issuer  must  be  a  warehouseman,  cove- 
beeper,  miller,  or  keeper  of  a  wharf/yard,  harbour  or  "other  place  for  deposit- 
ing" goods. 

(4)  |  The  receipts,  etc.,  cannot  be  made  in  favor  of  the  lender.     They  musj^ 
bg  endorsed'  ^o  him  ;  ISanlc  ot  Kntish  North  America  v.  Clarkson  (1869)  J9C.R 
182;  Royal  Canadian  Bank  v.  Miller  (1869)  28  U.  C.  R.  593,  29  U.  C.  R.  266. 

(5)  T_he  security  must  be  received  at  the  time  of  the  advance.,    A  prior 
promise  will  be  insufficient. 
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(6)  Timber,   boards,  deals,   staves  and  other  lumber  must  be  sold  within 
twelve  months,  and  other  goods  within  six  months  after  giving  the  security. 
In  an  action  by  a  lender  for  conversion  of  goods  not  so  sold,  a  defence  that  the 
lender  is  not  the  owner  would  be  successful.     Royal  Canadian  Bank  v.  Miller 
(1869)  28  U.  C.  R.  593.     The  eftect  of  the  expiration  of  the  time  without  a 
sale  is  to  revest  the  property  in  the  original  owner  ;  see  Royal  Canadian  Bank 
v.  Ross  (1877)  40  U.  C.  R.  466,  477. 

(7)  Thirty  day's  notice  of  sale  of  timber,  etc.,  must  be  given  and  an  adver- 
tisement of  sale  must  be  published  for  eight  days  consecutively  in  at  least  the 
nearest  two  daily  newspapers  to  the  place  of  sale,  and  in  every  issue  of  the 
local  paper  not  a  daily,  and  the  sale  must  be  by  auction. 

(8)  Of  other  goods  ten  day's  notice  of  sale  is  required. 

(9)  The  provisions  as  to  notice  and  method  of  sale  could  probably  be  waived. 

(10)  The  lender  takes  precedence  over  any  unpaidvendor  or  other  creditor 
save  and  except  claims  for  wages,   of   (sic)   labour   performed   in  making  and 
transporting  timber,    etc.       Probably   the  lien  in  the  latter   case   could   be 
asserted  under  The  Woodmen's  Lien  for  Wages  Act,  R.  S.  0.  c.  154. 

In  other  respects  the  authorities  under  the  Bank  Act  will  be  applicable. 


PART  X. 


Real  Property 
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GENERAL   OBSERVATIONS. 


It  would  manifestly  be  impossible  to  comprise  in  a  work  of  this  nature, 
exhaustive  notes  upon  the  Statutes  relating  to  Real  Property.  5  (Most  of  the 
Statutes  are  now  interwoven  in  the  text  books  on  the  modern  law  of  real 
property.  Some  of  them  form  the  subject  of  independent  treatises.  Such 
notes  as  are  appended  to  the  statutes  in  this  chapter  are  therefore  intended 
to  be  auxiliary  only  to  existing  text  books. 
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CHAPTER  112. 


An  Act  to  amend  the  law  relating  to  Mortmain  and 

Charitable  Uses. 


HER  MAJESTY,  by  and  with  the  advice  and  consent  of  the 
Legislative  Assembly  of  the  Province  of  Ontario,  enacts 
as  follows  :  — 

1  .  This  Act  may  be  cited  as  "  The  Mortmain  and  Charitable  Short  title. 
Uses  Act."     55  V.  c.  20,  s.  1.  ^  *  ^  ~ 

<*7  *  "  ^ 

2.  So  far  as  this  Act  applies  to  wills,  the  same  shall  only  Application 
apply  to  wills  of  testators  dying  on  or  after  the   14th  day  of  °     ct' 
April,  1892.     55  V.  c.  20,  s.  2. 

3.  "  Land  "  in  this  Act  shall  include  tenements  and  here-  "  Land," 
ditaments,  corporeal   and  incorporeal,  of  any  tenure  ;  but  not  n 
money  secured  on  land  or  other  personal  estate  arising  from  or    J*  $  3' 
Connected  withrjand.      &5  V    rv  20.  s.  3. 


4.  Land  may  be  devised  by  will  to  or  for  the  benefit  of  any  Land  devised 
charitable  use,  but,  except  as  hereinafter  provided,  such  land  besofd!  y 
shall,  notwithstanding  anything  in  the  will  contained  to  the 
contrary,  be  sold  within  frwo  vqars  from  the  death  of  the  tes- 

tafor.  or.  anfih   fvgf"£nded  period  as  may  be  determined,  Lytlie 
High  Court  or~aT  Judge  thereof  in  Chambers.     55  V.  c.  20,  s.  4. 

5.  So  soon  as  the  time  limited  for  the  sale  of  any  land  Where  land 
under  any  such  devise  shall  have  expired  without  the  comple-  soM^fter^x- 
tion  of  the  sale  of  the  land,  the  land  shall  vest  forthwith  ip  inspiration  of 
Accountant  of  the  Supreme  Court   nf  .Tn  rM  nature  for  Ontario  :  two  yea™V  ff 
and  the  High  Court  shall  cause  the  same  to  be  sold,  or  the 

sale  completed  (as  the  case  may  be)  with  all  reasonable  speed  , 
by  the  administering  trustees  for  the  time  being  thereof  ;  and 
for  this  purpose  may  make  orders  directing  such  trustees  to 
proceed  with  the  sale  or  completion  of  the  sale  of  such  land, 
or  removing  such  trustees  and  appointing  others,  and  may 
provide  by  any  such  order  or  otherwise  for  the  payment  of 
the  proceeds  of  the  sale  to  the  said  trustees  in  trust  for  the 
charity,  and  for  the  payment  of  the  costs  and  expenses  incurred 
by  the  said  trustees  or  otherwise  in  or  connected  with  such 
sale  and  proceedings.  55  V.  c.  20,  s.  5. 
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Sec.  10. 
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Personal  $    Any  personal  estate  by  will  directed  to  be  laid  out  in  the 

to  be  laid  out    purchase  of  land  to  or  for  the  benefit  of  any  charitable  uses, 

in  land.  shall,  except   as  hereinafter  provided,  be  held  to  or  for  the 

benefit  of  the  charitable  uses  as  though  there  had  been  no 

direction  to  lay  it  out  in  the  purchase  of  land.     55  V.  c.  20.  s.  6. 

Power  to  re-         1.  The  High  Court,  or  a  Judge  thereof  sitting  in  Chambers, 
if  satisfied  that  land  devised  by  will  to  or  for  the  benefit  of 

i         •       i  i  11  IT  /» 

any  charitable  use,  or  proposed  to  be  purchased  out  ot  per- 
sonal estate  by  will  directed  to  be  laid  out  in  the  purchase  of 
land,  is  required  for  actual  occupation  for  the  purposes  of  the 
charity,  and  not  as  an  investment,  may  by  order  sanction  the 
retention  or  acquisition,  as  the  case  may  be,  of  such  land. 
55  V.  n.  20,  s.  7. 


Mortmain 
Acts  not  to 
apply  to 
impure 
personalty. 


8.  Money  charged  or  secured  on  land  or  other  personal 
estate  arising  from  or  connected  with  land,  shall  not  be  deemed 
to  be  subject  to  the  provisions  of  the  Statutes  known  as  the 
Statutes  of  Mortmain  or  of  Charitable  Uses  as  respects  the 
will  of  a  person  dying  on  or  after  the  14th  day  of  April,  1892,  or 
as  respects  any  other  grant  or  gift  made  after  the  said  date. 
55  V.  c.  20,  s.  8. 


Exercise  of          9.  The  jurisdiction  of  the  High  Court  under  this  Act  is  to 
jurisdiction  of  foQ  exercised  by  a  Judge  in  Chambers  or  otherwise,  and  may 

High  Court.      ,  ,  .    J  -jn 

be  exercised  in  a  summary  manner  so  as  to  avoid  all  unneces- 
sary expense.     55  V.  c.  20,  s.  9. 

Act  to  apply        10.  This  Act  affects  only  devises  or  legacies  which  prior  to 

legacies  other]  the  14th  day  of  April,  1892,  would  have  been  void,  and  shall 

wise  void.        not  be  construed  as  taking  away  any  right  prior  to  that  date 

by  statute  or  otherwise  possessed  by  any  corporation ;   nor 

shall  this  Act  be  construed  as  expressly  or  by  implication 

affecting  any  actions  then  pending  or  any  question  whatever 

therein      55  V.  c.  20,  s.  10. 
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NOTES. 

Early  Statutes.  The  early  statutes  dealing  with  alienation  to  corporations- 
are  9  Hen.  III.  c.  36  (Magna  Charta);  7  Edw.  I.  c.  13  (De  Viris  Religiosis);  13 
Edw.  I.  c.  32  ;  15  Rich.  II.  c.  5,  and  23  Hen.  VIII.  c.  10.  Under  these  acts 
alienation  to  corporations,  without  license  in  mortmain  from  the  Crown,  is  a 
cause  of  forfeiture  to  the  Crown.  The  lands  can  only  be  forfeited  by  the  Crown 
and  that  only  after  office  found;  McDiarmid  v.  Hughes  (1888)  16  O.K.  570. 
Until  forfeiture,  the  alienation  in  mortmain  remains  good.  The  right  of  the 
Crown  to  grant  a  license  in  mortmain  was  confirmed  by  7  &  8  Wm.  III.  c.  37. 
Corporations  of  various  kinds  are,  chiefly  by  the  Statutes  under  which  they 
are  incorporated,  enabled  to  hold  lands  without  license  from  the  Crown. 
Foreign  corporations  cannot  hold  lands  without  a  license  from  the  Crown  ; 
Chaudiere  Gold  Mining  Co.  v.  Desbarats  (1873)  L.R.  5  P.C.  277.  Municipal 
and  trading  corporations  are  both  within  the  Statutes  of  Mortmain  ;  Brown  v. 
McNab  (1873)  20  Gr.  179;  Chaudiere  Gold  Mining  Co.  v.  Desbarats  (1873) 
L.R.  5  P.C.  277. 


Charitable  Uses.  TJ^^^^gyofJ^j^ILc^S^  is  not  in  strictness  a  statute 
of  Mortmain  ;  Leith  &  Smith  298.  BythaTbtatute  it  was  enacted  that  no 
lands,  tenements  or  money  to  be  laid  out  thereon  should  be  given  for  or  charged 
with  any  charitable  uses  whatever,  unless  by  deed,  indented,  executed  twelve 
calendar  months  before  the  death  of  the  donor,  nor  unless  such  gift  be  made  to 
take  effect  immediately,  and  be  without  power  of  revocation.  All  other  gifts 
were  void,  and  therefore  the  grantor  could  take  advantage  of  their  invalidity. 
The  Statute  was  passed  to  prevent  the  mischief  arising  from  improvident  alien- 
ations or  dispositions  to  charitable  uses  by  dying  or  languishing  persons  ;  Shel- 
ford  on  Mortmain  p.  120.  Charitable  uses  are  defined  by  43  Eliz.  c.  4,  and 
embrace  relief  of  aged,  impotent  and  poor  people  ;  maintenance  of  sick  and 
maimed  soldiers  and  mariners  ;  schools  of  learning  ;  free  schools  and  scholars 
in  universities  ;  the  repair  of  bridges,  ports,  havens,  causeways,  churches,  sea 
banks  and  highways  ;  education  and  perfectment  of  orphans  ;  relief,  stock  or 
maintenance  of  houses  of  correction  ;  marriages  of  poor  maids  ;  supportations, 
aid  and  help  of  young  tradesmen,  handicraftsmen  and  persons  decayed  ;  relief 
or  redemption  of  prisoners  and  captives  ;  and  the  aid  or  ease  of  any  poor  inhabi- 
tants concerning  payment  of  fifteens,  setting  out  of  soldiers  and  other  taxes, 
Land  devised  for  the  erection  of  a  workhouse  is  devised  for  a  charitable  use  ; 
Webster  v.  Southey  (1887)  36  Ch.  D.  9.  Many  statutes  have  been  passed 
authorizing  particular  institutions  to  accept,  by  devise,  lands  and  interests 
therein.  By  R.S.O.  c.  307,  s.  24  any  religious  society  or  congregation  of  Chris- 
tians in  Ontario  may  take  or  hold  lands  and  interests  therein  by  gift,  devise  or 
bequest,  if  made  six  months  before  the  death  of  the  donor,  subject  to  restric- 
tions as  to  the  annual  value  and  period  of  holding. 

Object  of  present  Act.  The  present  act  is  founded  upon  the  English  Mort- 
main and  Charitable  Uses  Acts  of  1888  and  1891  (51  &  52  Viet.  c.  42  and  54  & 
55  Viet.  c.  73).  Lands  may  now  be  devised  by  will  for  any  charitable  use. 
To  the  extent  which  the  devise  would  have  been  void  before  the  act,  the  pro- 
visions of  the  act  apply,  and  the  land  must  be  sold  within  the  time  limited  by 
the  act.  The  charity  will  in  all  oases  get  the  ^  benefit.  nf  fb^  rlgyigg  Moneys 
charged  or  securecTonlaiid  are  removed  entirely  from  the  operation  of  the 
Statutes  of  Mortmain  and  Charitable  uses.  This  includes  a  vendor's  lien  ; 
Harrison  v.  Harrison  (1829)  1  Russ.  &  Myl.  71.  Moneys  directed  by  will  to 
be  laid  out  in  land  for  charitable  uses  cannot  be  invested  therein  without  the 
sanction  of  the  Court. 


Application  of  Act.  The  act  applies  to  the  estates  of  all  testators  who  have 
died  since  13th  April,  1892,  alth^mghthe  will  ma,v  ba/vfi  been  .made  b^fpr-p  |;bfl> 
datej.  Re  Bridger,  Brompton  Hospital  v.  Lewis  (1894)  1  Ch.  297  (1893)  1  Ch.  44 


Land  may  be  devised  in  favor  of  a  charity  for  any  estate  or  interest  present 
or  future;  Re  Hume,  Forbes  v.  Hume  (1895)  1  Ch.  297,  (1895)  1  Ch.  422. 
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Property  within  the  Act.  Land  includes  tenements  and  hereditaments,  cor- 
poreal or  incorporeal,  of  any  tenure.  This  would  include  leaseholds;  Re  Ker- 
shaw(1888)37Ch.  D.  674. 

Devise  to  a  Diocese.  A  devise  to  a  Bishop  in  trust  for  his  diocese,  is  not  a 
devise  to  a  charitable  use.  Many,  but  not  all,  of  the  objects  to  which  the 
funds  of  a  diocese  are  usually  devoted  may  be  charitable,  but  unless  there  is 
something  in  the  devise  requiring  the  gift  to  be  devoted  to  any  particular  one 
or  more  of  those  objects,  it  is  not  a  gift  to  a  charitable  use,  and  no  order  is 
required  under  s.  4  to  extend  the  time  for  sale.  Re  McCauley  (1897)  28  O.R. 
610. 


CHAPTER  119. 
An  Act  respecting  the  Law  and  Transfer  of  Property. 


INTERPRETATION,  s.  1. 

CORPOREAL    TENEMENTS  TO   LIE   IN 

GRANT  AS  WELL  AS  LIVERY,  S.  2. 
FEOFFMENTS  TO  BE   BY  DEED  AND 

INNOCENT,  s.  3. 

WORDS  OF  LIMITATION  UNNECESSARY, 
S.  4. 

RECEIPT  IN  DEED  SUFFICIENT,  s.  5. 

RIGHTS  OF  PURCHASER  AS  TO  EXECU- 
TION OF  DEED,  s.  6. 

PARTITION,  EXCHANGE,  ETC,  TO  BE  BY 
DEED,  ss.  7,  10. 

CONTINGENT  INTERESTS,  ETC.  ,  MAY  BE 
DISPOSED  OF  BY  DEED,  SS.  8,  10. 

WORDS     "GRANT"    AND 
CHANGE  ;  "  EFFECT  OF,  SS 

GRANTEES  ETC.,  TO  TAKE  AS  TENANTS 
IN  COMMON  AND  NOT  AS  JOINT 

TENANTS,  8.  11. 

CONVEYANCE  TO  INCLUDE  WHOLE 
ESTATE  OF  GRANTOR,  S.  12. 

DEEDS  OF  BARGAIN  AND  SALE,  BY 
CORPORATIONS,  S.  13. 

DEEDS  OF  BARGAIN  AND  SALE,  ENROL- 
MENT UNNECESSARY,  S.  14. 

PrOVISION  FOR  SALES  FREE  FROM  IN- 
CUMBRANCES,  S.  15. 


"Ex- 
9,  10. 


PAYMENT   INTO,   AND  APPLICATIONS 
TO  COURT,  s.  16. 

IMPLIED  COVENANTS,  s.  17. 

POWERS,  MODE  OF  EXECUTION,  ETC., 

ss.  18-20. 
AUCTIONS  OF  ESTATES,  ss.  21-26. 

RENT  CHARGE,  EFFECT  OF  PARTIAL 
RELEASE,  S.  27. 

SCINTILLA  JURIS  NO  LONGER  NECES- 
SARY, s.  28. 

CONTINGENT  REMAINDER  NOT  TO  BE 
DEFEATED  BY  FORFEITURE,  SUR- 
RENDER OR  MERGER  OF  PRECED- 
ING ESTATE,  S.  29. 

IMPROVEMENTS  MADE  UNDER  MISTAKE 
OF  TITLE,  ss.  30-32. 

PURCHASES  OF  REVERSIONS,  ss.  33-35. 

PURCHASER  FOR  VALUE  WITHOUT 
NOTICE,  s.  36. 

CONVEYANCE  BY  A  PERSON  TO  HIM- 
SELF OR  TO  HIS  WIFE,  ETC.,  S.  37. 

DEBENTURES  OF  CORPORATIONS,  s.  38. 

FRAUDS  IN  SALES  AND  MORTGAGES, 
s.  39. 


HER  MAJESTY,  by  and  with  the  advice  and  consent  of 
the  Legislative  Assembly  of  the  Province  of  Ontario, 
enacts  as  follows  : — 

1 .  Where  the  words  following  occur  in  this  Act  they  shall  interpre- 
be  construed  in  the  manner  hereinafter  mentioned,  unless  a  tation. 
contrary  intention  appears : 

1.  "  Land  "  shall  extend  to  messuages,  lands,  tenements  and  "Land.* 
hereditaments,  whether  corporeal  or  incorporeal,  and  to  any 
undivided  share  thereof,  and  to  any  estate  or  interest  therein, 

and  to  money  subject  to  be  invested  in  the  purchase  of  land  or 
of  any  interest  therein. 

2.  "Mortgage"   shall   include  every   instrument  by  virtue  "Mortgage.' 
whereof  land  is  in  any  manner  conveyed,  assigned,  pledged  or 
charged  as  security  for  the  repayment  of  money  or  money's 

worth,   and    to   be  reconveyed,   re-assigned   or    released    on 

satisfaction  of  the  debt. 
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Sec.  1. 


"Convey- 


Convey. 


"  Mortgagor."  3.  "  Mortgagor  "  shall  include  every  person  by  whom  any 
such  conveyance,  assignment,  pledge  or  charge  as  aforesaid  is 
made. 

"  Mortgagee."  4.  "  Mortgagee  "  shall  include  every  person  to  whom  or  in 
whose  favour  any  such  conveyance,  assignment,  pledge  or  charge 
as  aforesaid  is  made  or  transferred. 

"Property."  5.  "Property"  shall  include  real  and  personal  property, 
4mv.  CC4>1  and  any  debt,  and  any  thing  in  action,  and  any  other  right 
s.  2.  or  interest. 

6.  "  Conveyance  "  shall  include  feoffment,  grant,  assignment, 
appointment, lease, settlement, and  other  assurance,  and  covenant 
to  surrender,  made  by  deed,  on  a  sale,  mortgage,  demise,  or  settle- 
ment of  any  property  or  on  any  other  dealing  with  or  for  any 
property  ;  and  "  convey  "  shall  have  a  meaning  corresponding 
with  that  of  conveyance. 

"Purchaser."  7.  "  Purchaser"  shall  include  a  lessee  or  mortgagee,  and  an 
intending  purchaser,  lessee  or  mortgagee,  or  other  person, 
who,  for  valuable  consideration,  takes  or  deals  for  any  property ; 

"Purchase."  and  " purchase "  shall  have  a  meaning  corresponding  with  that 
of  purchaser ;  but  sale  shall  mean  only  a  sale  properly  so 
called.  R  S.  0.  1887,  c.  100,  s.  1. 

Corporeal  ten-      £.  All  corporeal  tenements  and  hereditaments  shall,  as  re- 
deemed'  To  Tie    gards  the  conveyance  of  the  immediate   freehold   thereof,  be 
in  grant,  etc.    deemed  to  lie  in  grant  as  well  as  in  livery.     R  S.  0.  1887, 
c.  100,  s.  2. 

Feoffments  3.  A  feoffment  otherwise  than  by  deed  shall  be  void  at  law, 
and  no  feoffment  shall  have  any  tortious  operation.  B.  S.  0. 
1887,  c.  100,  s.  3. 

4. — (1)  In   a   deed,   or   other   instrument,  it   shall   not  be 
necessary,  in  the  limitation  of  an  estate  in  fee  simple  to  use 
the  word  heirs ;    or  in  the  limitation  of  an  estate  in  tail  to 
juse  the  words  heirs  of  the  body;   or  in  the  limitation  of  an 
state  in  tail  male  or  in  tail  female,  to  use  the  words  heirs 
ale  of  the  body,  or  heirs  female  of  the  body. 

(2)  For  the  purpose  of  such  limitation  it  shall  be  suffi- 
cient in  a  deed,  or  other  instrument,  as  in  a  will  to  use  the 
words  in  fee  simple,  in  tail,  in  tail  male,  or  in  tail  female, 
according  to  the  limitations  intended,  or  to  use  any  other 
words  sufficiently  indicating  the  limitation  intended. 

A  conveyance  (3)  Where  no  words  of  limitation  are  used,  a  conveyance 
oYHmhation  *  shall  pass  all  the  estate,  right,  title,  interest,  claim  and  demand, 
passes  all  the  which  the  conveying  parties  respectively  have,  in,  to,  or  on  the 
sstate,  etc.  property  conveyed,  or  expressed  or  intended  so  to  be,  or  which 
Imp.  Act,  they  respectively  have  power  to  convey  in,  to,  or  on  the  same. 
This  sub-section  shall  apply  only  if  and  as  far  as  a  contrary 
intention  does  not  appear  from  the  conveyance,  and  shall  have 


Words  of 
limitation 

unnecessary 

Imp.  Act, 
sec.  51. 


sec.  63. 
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effect  subject  to  the  terms  of  the  conveyance  and  to  the  pro- 
visions therein  contained. 

(4)  This  section  shall  apply  only  to  conveyances  made  after 
the  1st  day  of  July,  1886.     R.  S.  O.  1887,  c.  100,  s.  4. 

5.    A   receipt  for  consideration   money   or   securities   con-  Receipt  in 
tained  in  the  body  of  a  conveyance  shall  be  a  sufficient  discharge  jf^  suffi 
to  the  person  paying   or  delivering   the   same,  without   any  imp>'Act  S8t 
further  receipt  being  indorsed  on  the  conveyance,  and  shall,  54,55. 
in  favour  of   a  subsequent   purchaser  not  having  notice  that 
the  money  or  other  consideration  thereby  acknowledged  to  be 
received  was  not  in  fact  paid  or  given  wholly  or  in  part,  be 
sufficient    evidence  of    the   payment   or  giving  of  the  whole 
amount  thereof.     R.  S.  0.  1887,  c.  100,  s.  6. 

0.  On    a    sale,    the    purchaser    shall    not    be    entitled   to  Rights  of  pur- 
require  that  the  conveyance  to  Kim  be  executed  in  his  presence,  execution^ 
or  in  that  of  his  solicitor,  as  such  ;  but  shall  be  entitled  to  have,  purchase  deed. 
at  his  own  cost,  the  execution  of  the  conveyance  attested  by  imp.  Act.  s.  8. 
some  person  appointed  b}^  him,  who  may,  if  he  thinks  fit,  be 
his  solicitor.     R.  S.  0.  1887,  c.  100,  s.  7. 

T.  A    partition  and    an    exchange    of    land,    and  a  lease  Partition  or 
required  by  law  to  be  in  writing  of  land,  and  an  assignment  fa^etc  °f 
of  a  chattel  interest  in  land,  and  a  surrender  in  writing  of  unless  by  deed 
land  not  being  an  interest  which  might  by   law  have   been  to  ^  V0ld- 
created  without  writing,  shall  be  Y$id  at  law,  unless  made  by 
deed.     E.  S.  0.  1887,  c.  100,  s.  8. 

8.  A  contingent,  an  executory,  and  a  future  interest,  and  a  Contingent 
possibility    coupled    with    an    interest  in   land,   whether  the  in^an^may5'' 
object  of  the  gift  or  limitation  of  such  interest  or  possibility  be  be  disposed  of 
or  be  not  ascertained,  also  a  right  of  entry,  whether  immediate  by  deed> 
or,  future,  .  and   whether   vested  or    contingent,  into  o?  upon 
land,  may  be  disposed  of  by  deed  ;  but  no  such  disposition  shall 
by  force   only  of    this  Act  defeat  or  enlarge  an  estate  tail.    (  )  2. 
R.  S.  0.  1887,  c  100,  s.  9.       JC  A 


9.  Neither   of  the   words  "  grant,"  or  "  excange,"  in  any  No  implied.  ^ 
deed,  shall  create  any  warranty  or  right  of  re-entry,  or  coven-  ^^creat^d' 
ant  by  implication  except  in  cases  where  by  any  Act  in  force  by  the  word 
in  Ontario,  it  is  declared  that  the  word  "  grant  "  shall  have  \\  srant  "  or,, 
such  effect.     R.  S.  0.  1887,  c.  100,  s.  10. 

10.  The  preceding  three  sections  of  this  Act  shall  not  extend  ^11  sec? 
to  any  deed,  act  or  thing  executed  or  done,  or  to  any  estate,  tions  not  to 
right  or  interest  created  before  the  1st  day  of  January,  1850,  ^eecis,  etc., 
but  they  shall  extend  to  and  have   operation  and  effect  on  executed  be- 
and  from  that  day.     R.  S.  O.  1887,  c.  100,  s.  11. 

Ml 
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Grantees,  de-  11.  Where  by  any  letters  patent,  assurance  or  will,  made 
visees^etc.,  an(j  executed  after  the  first  day  of  July,  1834,  land  has  been 
tenants  in  or  is  granted,  conveyed  or  devised  to  two  or  more  persons 
common  unless  other  than  executors  or  trustees  in  fee  simple,  or  for  any 
Lre^oTake  as7  less  estate,  it  shall  be  considered  that  such  persons  took  or 
joint  tenants,  take  as  tenants  in  common,  and  not  as  joint  tenants,  unless 

an  intention  sufficiently^  appears  on  the  face  of  such  letters 
?  patent,  assurance  or  will,  that  they  are  to  take  as  joint  ten- 

ants.    K.  S.  O.  1887,  c.  108,  s.  20. 


Conveyance  to        1*J.  —  (1)    Every  conveyance  of    land,  ijmle^s  p.n  p.yppptirm    is 

houses6  etc       appicia.lly  marlf*  thptrftirij  shall  be  held  and  construed  to  include 

and  the  all  houses,  out-houses,  edifices,  barns,  stables,  yards,  gardens, 

aiiVthTestated  orchards,  commons,  trees,  woods,  underwoods,  mounds,  fences, 

etc.  hedges,  ditches,  ways,  waters,  water-courses,  lights,  liberties, 

privileges,  easements,  profits,  commodities,  emoluments,  here- 

ditaments and  appurtenances  whatsoever,  to  the  lands  therein 

comprised,  belonging  or  in  anywise  appertaining,  or  with  the 

same  demised,  held,  used,  occupied  and  enjoyed,  or  taken  or 

known  as  part  or  parcel  thereof  ;  and  if  the  same  purports  to 

convey   an   estate    in   fee,  also  the   reversion   or   reversions, 

remainder  and  remainders,  yearly  and  other  rents,  issues  and 

profits  of  the  same  lands  and  of  every  part  and  parcel  thereof, 

and  all  the  estate,  right,  title,  interest,  inheritance,  use,  trust, 

property,  profit,  possession,  claim  and  demand  whatsoever,  of 

the  grantor,  in,  to,  out  of,  or  upon  the  same  lands,  and  every 

part  and  parcel  thereof,  with  their  and  every  of   their  appur- 

tenances.    R  S.  0.  1887,  c.  100,  s.  12  (1)  ;   c.  105,  s.  4;   c.  106, 

s.  3  ;  c.  107,  s.  4. 

f 

(2)  Except  as  to  conveyances  under  the  former  Acts  relating 
to  short  forms  of  conveyances,  this  section  applies  only  to  con- 
veyances made  after  the  1st  day  of  July,  1886.  R.  S.  0.  1887, 
c.  100,  s.  12  (2). 

Corporations         13.  Any   corporation  capable    of    taking    and    conveying 

cofvegab6  m^y  land  in-  Ontario,   shall   be    deemed   to  have  been  and  to  be 

gain'and  sale,  capable  of  taking  and  conveying  land  by  deed  of  bargain  and 

sale,  in  like  manner  as  any  person  in  his  natural  capacity,  sub- 

ject nevertheless  to  any  general  limitations  or  restrictions  and 

to  any  special  provisions  as  to  holding  or  conveying  real  estate 

which  may  be  applicable  to  such  corporation.     R.  S.  0.  1887, 

c.  1005s.l3 

Enrolment  or  14.  No  deed  of  bargain  and  sale  of  land  in  Ontario,  executed 
registration  subsequently  to  the  6th  day  of  March,  1834,  shall  require  enrol- 
to*  validity  of  ment  or  registration  to  supply  the  place  of  enrolment,  for  the  mere 
deeds  of  bar-  purpose  of  rendering  such  bargain  and  sale  a  valid  and  effectual 
'  conveyance  forpassing  the  land  thereby  intended  to  be  bargained 
This  shall  not  ^  jj  j^j.  fa[s  sna^  no{.  affec^  anv  question  of  priority  under 

affect  priority    „,-,       -n      .   .  A,I          ,    c         •      n  ?•         >-\ 

under  Rev.      The  Reg^stry  Act,  or  any  Act  heretofore  in  torce  respecting  the 
Stat.  c.  136.     registration  of  instruments  relating  to  real  estate.    R.  S.  0.  1887, 
c.  100,  s.  14. 
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15. — (1)  Where  land  subject  to  any  incumbrance,  whether  Provision  for 
immediately  payable  or  not,  is  sold  by  the  Court  or  out  of  incumbranceT 
Court,  the  High  Court  or  the  Court  in  which  the  sale  takes  imp.  Act.s.s! 
place  may,  if  it  thinks  fit,  on  the  application  of  any  party 
to  the  sale,  direct  or  allow  payment  into  Court — in  case 
of  an  annual  sum  charged  on  the  land,  or  of  a  capital  sum 
charged  on  a  determinable  interest  in  the  land — of  such  amount 
as,  when  invested  in  securities  approved  by  the  Court,  the 
Court  considers  will  be  sufficient  by  means  of  the  dividends 
thereof  to  keep  down  or  otherwise  provide  for  that  charge  ;  and 
— in  any  other  case  of  capital  money  charged  on  the  land — of 
the  amount  sufficient  to  meet  the  incumbrance  and  any  interest 
due  thereon ;  but  in  either  case  there  shall  also  be  paid  into 
Court  such  additional  amount  as  the  Court  considers  will  be 
sufficient  to  meet  the  contingency  of  further  costs,  expenses,  and 
interest,  and  any  other  contingency  except  depreciation  of 
in  vestments,  not  exceeding  one- tenth  part  of  the  original  amount 
to  be  paid  in,  unless  the  Court  for  special  reasons  thinks  fit 
to  require  a  larger  additional  amount. 

(2)  Thereupon  the  Court  may,  if  it  thinks  fit,  and  either 
after  or  without  any  notice  to  the  incumbrancer  as  the  Court 
thinks  fit,  declare  the  land  to  be  freed  from  the  incumbrance  ; 
and  make  any  order  for  conveyance,  or  vesting  order,  proper 
for  giving  effect  to  the  sale ;  and  give  directions  for  the  reten- 
tion and  investment  of  the  money  in  Court. 

(3)  After  notice  served   on   the   persons    interested   in   or 
entitled  to  the  money  or  fund  in  Court,  the  Court  may  direct 
payment  or  transfer  thereof  to  the  persons  entitled  to  receive 
or  give  a  discharge  for  the  same,  and  generally  may  give  direc- 
tions respecting  the  application  or  distribution  of  the  capital  or 
income  thereof.     R  S.  0.  1887,  c.  100,  s.  15. 

1 6. — (1)  Payment  of  money  into  Court   shall  effectually  Regulations 
exonerate  therefrom  the  person  making  the  payment.  respecting 

(2)  Every  application  to  the  Court  shall,  except  where  it  is  applications, 
otherwise   expressed,   be   made  in  chambers,  and   on   notice,  imp.  Act, 

s.  69. 

(3)  On  an  application  by  a  purchaser,  notice  shall  be  served  in 
the  first  instance  on  the  vendor. 

(4)  On  an  application  by  a  vendor,  notice  shall  be  served  in 
the  first  instance  on  the  purchaser. 

(5)  On  any  application,  notice  shall  be  served  on  such  persons, 
as  the  Court  thinks  fit. 

(6)  The  Court  shall  have  full  power  and  discretion  to  make 
such  order   as   it  thinks  fit  respecting  the  costs,  charges  or 
expenses   of  all   or   any   of   the   parties  to   any  application. 
R  S.  0.  1887,  c.  100,  s.  16. 
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1 7. — (1)  In  a  conveyance  made  on  or  after  the  1st  day 
of  July,  1886,  there  shall,  in  the  several  cases  in  this 
section  mentioned,  be  deemed  to  be  included,  and  there 
shall  in  those  several  cases  be  implied,  covenants  to  the  effect 
in  this  section  stated,  by  the  person  or  by  each  person  who 
conveys,  as  far  as  regards  the  subject-matter  or  share  of  subject- 
matter  expressed  to  be  conveyed  by  him,  with  the  person,  if  one, 
to  whom  the  conveyance  is  made,  or  with  the  persons  jointly,  if 
more  than  one,  to  whom  the  conveyance  is  made  as  joint  ten- 
ants, or  with  each  of  the  persons,  if  more  than  one,  to  whom 
the  conveyance  is  made  as  tenants  in  common,  that  is  to  say: 

(a)  In  a  conveyance  for  valuable  consideration,  other  than 
a  mortgage,  the  following  covenants  by  the  person 
who  conveys,  and  is  expressed  to  convey,  as  bene- 
ficial owner,  namely : 

Covenants  for  right  to  convey  ; 
Quiet  enjoyment ; 
Freedom  from  incumbrances  ;  and 
Further  assurance  ; 

According  to  the  tenor  and  effect  of  the  several  and 
respective  forms  of  covenants  for  the  said  purposes 
set  forth  in  Schedule  B  to  The  Act  respecting 
Short  Forms  of  Conveyances,  and  therein  num- 
bered 2,  3,  4  and  5,  respectively,  subject  to  the 
directions  in  the  said  Schedule  contained. 

(6)  In  a  conveyance  of  leasehold  property  for  valuable  con- 
sideration, other  than  a  mortgage,  the  following 
further  covenant,  by  the  person  who  conveys,  and 
is  expressed  to  convey,  as  beneficial  owner  namely  ; 

That,  notwithstanding  anything  by  the  person  who  so 
conveys,  made,  done,  executed  or  omitted,  or 
knowingly  suffered,  the  lease  or  grant  creating  the 
term  or  estate  for  which  the  land  is  conveyed  is,  at 
the  time  of  conveyance,  a  good,  valid,  and  effectual 
lease  or  grant  of  the  property  conveyed,  and  is  in 
full  force,  unforfeited,  unsurrendered,  and  in  nowise 
become  void  or  voidable,  and  that,  notwithstanding 
anything  as  aforesaid,  all  the  rents  reserved  by  and 
all  the  covenants,  conditions  and  agreements  con- 
tained in  the  lease  or  grant,  and  on  the  part  of  the 
lessee  or  grantee,  and  the  persons  deriving  title 
under  him  to  be  paid,  observed,  and  performed, 
have  been  paid,  observed  and  performed,  up  to  the 
time  of  conveyance. 
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(c)  In  a   conveyance,  the  following   covenant  by   every  On  conveyance 
person  who  conveys,  and  is  expressed  to  convey,  etcttrustee' 
as  trustee  or  mortgagee,  or  as  personal  representa-  imp.  Act,  s. 
tive  of  a  deceased   person,  or  as  committee  of  a 
lunatic  so  found  by  inquisition  or  judicial  declara- 
tion,  or   under   an    order    of    the    Court,   which 
covenant    shall    be    deemed   to   extend   to   every 
such  person's  own  acts  only,  namely ; 

That  the  person  so  conveying  has  not  executed,  or  done,  or  Against  in- 

.t  v  ^J  OllTTinr9tHC68 

knowingly  suffered,  or  been  party  or  privy  to,  any 
deed  or  thing,  whereby,  or  by  means  whereof  the 
subject-matter  of  the  conveyance,  or  any  part 
thereof  is,  or  may  be  impeached,  charged,  affected, 
or  incumbered  in  title,  estate  or  otherwise,  or 
whereby  or  by  means  whereof  the  person  who  so 
conveys  is  in  anywise  hindered  from  conveying 
the  subject-matter  of  the  conveyance  or  any  part 
thereof,  in  the  manner  in  which  it  is  expressed  to 
be  conveyed. 

(2)  Where  in  a  conveyance  it  is  expressed  that  by  direc-  Onconveyance 
tion  of   a    person  expressed  to   direct    as    beneficial    owner  £ 
another  person   conveys,   then   the  person   giving  the  direc-  owner, 
tion,  whether   he    conveys    and   is    expressed   to   convey  as 
beneficial  owner  or  not,  shall  be  deemed  to  convey,  and  to 

be  expressed  to  convey  as  beneficial  owner  the  subject-matter 
so  conveyed  by  his  direction ;  and  a  covenant  on  his  part 
shall  be  implied  accordingly. 

(3)  Where   in   a   conveyance,  a    person   conveying   is   not  Where  cove- 
expressed  to  convey  as  beneficial  owner,  or  as  settlor,  or  as 
trustee,  or  as  mortgagee,  or  as  personal  representative  of  a 
deceased  person,  or  as  committee  of  a  lunatic  so  found  by 
inquisition  or  judicial  declaration,  or  under  an  order  of  the 

Court,  or  by  direction  of  a  person  as  beneficial  owner,  no 
covenant  on  the  part  of  the  person  conveying  shall  be  by 
virtue  of  this  section  implied  in  the  conveyance. 

(4)  The  benefit  of  a  covenant,  implied  as  aforesaid,  shall  be 
annexed  and  incident  to   and   shall  go    with   the   estate    or 
interest  of  .the  implied   covenantee,   and  shall  be  capable   of 
being  enforced  by  every  person  in  whom  that  estate  or  interest 
is  for  the    whole   or   any   part    thereof  from    time  to   time 
vested. 

(5)  A  covenant  implied  as  aforesaid,  may  be  varied  or  ex-  Variation  of 
tended  by  deed,  and  as  so  varied  or  extended,  shall,  as  far  as  covenants- 
may   be,  operate  in  the   like  manner,  and  with   all  the  like 
incidents,  effects   and  consequences,  as  if  such  variations  or 
extensions  were  directed  in  this  section  to  be  implied.     B.  S.  O. 

1887,  c.  100,  s.  17. 

POWERS. 

1 8.   A   deed  hereafter    executed  in  the  presence   of,  and 
attested  by  two  or  more  witnesses  in  the  manner  in  which  deeds 
71 
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are  ordinarily  executed  and  attested,  shall,  so  far  as  respects 
the  execution  and  attestation  thereof,  be  a  valid  execution  of 
a  power  of  appointment  by  deed  or  by  any  instrument  in  writ- 
ing, not  testamentary,  notwithstanding  that  it  is  especially 
required  that  a  deed  or  instrument  in  writing,  made  in  exercise 
of  such  power,  shall  be  executed  or  attested  with  some  addi- 
tional or  other  form  of  execution  or  attestation  or  solemnity  : 
but  this  provision  shall  not  operate  to  defeat  any  direction  in 
the  instrument  creating  the  power  that  the  consent  of  any 
particular  person  shall  be  necessary  to  a  valid  execution,  or  that 
any  act  shall  be  performed  in  order  to  give  validity  to  any 
appointment,  having  no  relation  to  the  mode  of  executing  and 
attesting  the  instrument ;  and  nothing  herein  contained  shall 
prevent  the  donee  of  a  power  from  executing  it  conformably  to 
the  power,  by  writing  or  otherwise  than  by  an  instrument 
executed  and  attested  as  an  ordinary  deed,  and  to  any  such 
execution  of  a  power  this  provision  shall  not  extend.  R.  S.  0. 
1887,  c.  100,  s.  18. 

Person  to  1 0.  A  person  to  whom  a  power,  whether  coupled  with  an 

is^ven  may*  Merest  or  noi>  ig  given  may  by  deed  release,  or  contract  not 
release  or  to  exercise,  the  power,  whether  the  power  was  created  by  an 
eontractnot  instrument  heretofore  or  hereafter  coming  into  operation. 

same  R  S.  0.  1887,  C.  100,  S.  19. 

Sale  under  20.  Where,  under  a  power   of   sale,   a   bona   fide   sale  is 

ETavoSeV'by  made  °f  an  estate,  with  the  timber  thereon,  or  any  other 
reason  of  mis-  articles  attached  thereto,  and  the  tenant  for  life,  or  any  other 
SjSf+S*I;,,«*  party  to  the  transaction,  is  by  mistake  allowed  to  receive 

IIli    II  u   uO   utrllciillu    JL  *^  •* 

for  life.  for  his  own  benefit  a  portion  of  the  purchase  money  or  value 

Imp.  Act  22-23  of  the  timber  or  other  articles,  it  shall  be  lawful  for  the  High 
.  c.  ,  s.  . .  Qourj.  UpOn  an  action  brought  or  upon  application  made  in  a 
summary  way,  as  the  case  may  require  or  permit,  to  declare,  that 
upon  payment  by  the  purchaser,  or  the  claimant  under  him,  of 
the  full  value  of  the  timber  and  articles  at  the  time  of  sale,  with 
such  interest  thereon  as  the  Court  directs,  and  the  settle- 
ment of  the  said  principal  moneys  and  interest  under  the  direc- 
tion of  the  Court,  upon  such  parties  as  in  the  opinion  of  the 
Court  are  entitled  thereto,  the  sale  ought  to  be  established  ; 
and  upon  payment  and  settlement  being  made  accordingly, 
the  Court  may  declare  that  the  sale  is  valid,  and  thereupon 
the  legal  estate  shall  vest  and  go  in  like  manner  as  if  the  power 
had  been  duly  executed,  and  the  costs  of  the  application,  as 
between  solicitor  and  client,  shall  be  paid  by  the  purchaser  or 
the  claimant  under  him.  R.  S.  0. 1887,  c.  100,  s.  20. 

AUCTIONS  OF  ESTATES. 

Construction        2 1 .  In  construing  the  next  succeeding  three  sections  of  this 

of  particular       *     - 
words.  ACt, 

"Auctioneer."      !•  "Auctioneer"  shall  mean  any  person  selling  by  public 
auction ; 
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2.  "  Puffer  "  shall  mean  a  person  appointed  to  bid  on  the  "Puffer." 
part  of  the  seller.     R.  S.  O.  1887,  c.  100,  s.  21. 

22.  Unless  in  the  particulars  or  conditions  of  sale  by  auction  when  sale 
of  any  land  it  is  stated  that  such  land  will  be  sold  subject  to  a  |ha11  b*    . , 
reserved  price,  or  to  a  right  of  the  seller  to  bid,  the  sale  shall  Out  reserve. 
be  deemed  and  taken  to  be  without  reserve.     R.  S.  O.  1887, 

c.  100,  s.  22. 

23.  Upon  any  sale  of  land  by  auction,  without  reserve,  it  Seller  not  to 
shall  not  be  lawful  for  a  seller  or  for  a  puffer  to  bid  at  such  " 

sale,  or  for  the  auctioneer  to  take,  knowingly,  any  bidding  from 
the  seller  or  from  a  puffer.     R.  S.  0.  1887,  c.  100,  s.  23. 

24.  Upon  any  sale  of  land  by  auction,  subject  to  a  right  for  At  reserved 
the  seller  to  bid,  it  shall  be  lawful  for  the  seller  or  any  one  Sjjwd.16 
puffer  to  bid  at  such  auction,  in  such  manner  as  the  seller  may 

think  proper.     R.  S.  O.  1887,  c.  100,  s.  24. 

25.  Nothing  in  the  next  preceding  four  sections  contained  Seller  not 
shall  be  taken  to  authorize  any  seller  to  become  the  purchaser  purchas? 
at  the  sale.     R.  S.  0.  1887,  c.  100,  s.  25. 

26.  The  next  preceding  five  sections  shall  not  apply  to  any  Application  of 
sale  which   took  place    before  the  4th  day  of  March,  1868. ss>  21"25< 

R.  S.  0.  1887,  c.  100,  s.  26. 

RENT-CHARGES. 

27.  The  release  from  a  rent-charge  of  part  of  the  heredita-  Release  of 
ments  charged  therewith  shall  not  extinguish  the  whole  rent-  Pa£*  oft1.and  . 

•u  i.    C   11  i      A     i~        j.1          •    -uj.  subject  to  rent- 

Charge,  but  shall  operate  only  to  bar  the  right  to  recover  any  charge  not  to 

part  of  the  rent-charge  out  of  the  hereditaments  released,  with-  bea{J  exti,n"f 
out  prejudice,  nevertheless,  to  the  rights  of  all  persons  interested  th^clmrgeon 
in  the  hereditaments  remaining  unreleased,  and  not  concurring  *ne  re^  etc. 

in  or  confirming  the  release.     R.  S.  O.  1887,  c.  100,  s.  27.  2?"^.  c.C35,  s. 

10. 

FUTURE  AND  CONTINGENT  USES. 

28.  Where  by  any  instrument  any  hereditaments  are  limited  Limitation  to 
to  uses,  all  uses   thereunder,  whether  expressed   or   implied  effect**? they* 
by  law,  and  whether   immediate  or  future,  or  contingent  or  arise  without 
executory,  or  to  be  declared  under  any  power  therein  con-  geSirTor'Lw- 
tained,  shall  take  effect  when  and  as  they  arise  by  force  of  and  tilia  juris  in 
by  relation  to  the  estate  and  seisin  originally  vested  in  the  person  * 

seised  to  the  uses ;  and  the  continued  existence  in  him  or  else-  seised. 
where  of  any  seisin  to  uses   or  scintilla  juris,  shall  not  be 
deemed  necessary  for  the  support  of,  or  to  give  effect  to  future  s."V 
or  contingent  or  executory  uses ;  nor   shall  any  such  seisin  to 
uses  or  scintilla  juris  be  deemed  to  be  suspended,  or  to  remain     %  tty/% 
or  to  subsist  in  him  or  elsewhere.      R.  S.  0.  1887,  c.  100,  s.  28. 
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CONTINGENT  REMAINDERS. 

Certain  con-  29.  Every  contingent  remainder  existing  on  the  2nd  day 
ma?ndersenot  °^  ^arcn>  1877,  or  created  since  that  day  or  hereafter,  shall  be, 
to  be  defeated  and  every  contingent  remainder,  which  existed  at  any  time  be- 
surrenderT  tween  the  30th  "  day  of  May,  1849,  and  the  2nd  day  of 
merger  of  pre-  August,  1851,  shall  be  deemed  to  have  been  capable 
ceding  estate.  Of  taking  effect,  notwithstanding  the  determination  by 

forfeiture,   surrender  or  merger,  of  any  preceding  estate  of 

freehold     R.  S.  0.  1887,  c.  100,  s.  29. 

IMPROVEMENTS  UNDER  MISTAKE  OF  TITLE. 

Persons  im-          30.  In  every  case  in  which  a  person  makes  lasting   im- 
to°havealienS  Pavements   on  land   under  the  belief  that  the   land    is  his 
on  lands.         own,  he  or  his  assigns  shall  be  entitled  to  a  lien  upon  the  same 
to  the  extent  of  the  amount  by  which  the  value  of  the  land 
is  enhanced  by  such  improvements  ;  or  shall  be  entitled  or  may 
be  required,  to  retain  the  land  if  the  Court  is  of  opinion  or 
requires  that  this  should  be  done,  according  as  may,  under  all 
the  circumstances  of  the  case,  be  most  just,  making  compensa- 
tion for  the  land,  if  retained,  as  the  Court  may  direct.  R.  S.  0. 
1887,  c.  100,  s.  30. 

As  to  cases          31.  In  case  an  action  for  the  recovery  of  land  is  brought 
^Mku'ftdsur-    against  a  person  who,  after  any  line  or  limit  has  been  estab- 
vey,  a  person   lished  according  to  The  Act  respecting  the  Survey  of  Lands, 
i^dTafter-ed  *s    ^oun(^»    i*1    consequence    of    unskilful    survey,    to    have 
wards  found  to  improved  on  lands  not  his  own,  the  Judge  before  whom  the 
neighbour*118    ac^on  *s  tried  shall  assess  or  direct  the  jury  to  assess  damages 
Rev  stat        ^or  ^e  ^e^  en^an^  f°r  anv  l°ss  ne  mav  sustain  in  consequence  of 
c.  181.  '          any  improvement  made  before  the  commencement  of  the  action, 
and  also  assess  or  direct  the  jury  to  assess  the  value  of  the 
land  to  be  recovered  and  if  the  judgment  be  for  the  plaintiff, 
no  writ  of  possession  shall  issue  until  the  plaintiff  has  tendered 
or  paid  the  amount  of  such  damages,  or  has  offered  to  release 
the  land  to  the  defendant,  provided  that  the  defendant,  with- 
in one  month  of  the  date  of  the  judgment  pays  or  tenders  to 
the  plaintiff  the  value  of  the  land  so  assessed.     R.  S.  O.  1887, 
c.  100,  s.  31  ;  Rev.  Rule  787. 


Plaintiff  not        «&£.  In   all   cases  in   which  the  Judge  or  the  jury  before 
to  have  costs    whom  such  action  is  tried,  assess  damages  for  the  defendant 

from  the  time  -j    j    •      J.T_  j«  j.-          c 

defendant  of-  as  provided  in  the  next  preceding  section,  tor  improvements 

fers  to  give  up  made   upon   land   not   his   own  in  consequence  of   unskilful 

receiving  the   survey,  and  where  it  satisfactorily  appears  that  the  defendant 

value  of  his      does  not  contest  the  plaintiff's  action  for  any  other  purpose  than 

improvements  ^  o^ajn  tne  value  of  the  improvements  made  upon  the  land 

previous  to  the  alteration  and  establishment  of  the  lines  accord- 

ing to  law,  the  Judge   before  whom  the  action  is  tried  shall 

certify  such  fact  upon  the  record,  and  thereupon  the  defendant 

Proviso.          shall   be  entitled  to   the  costs  of  the  defence  :    Provided  the 
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defendant  at  the  time  of  appearing,  gave  notice  in  writing  to 
the  plaintiff  or  his  solicitor  of  the  amount  claimed  for  such 
improvements,  and  that  on  payment  the  defendant  or  person  in 
possession  would  surrender  the  possession  to  the  plaintiff,  and 
that  the    defendant  did  not   intend  at  the   trial   to  contest  (jnleggthe 
the  title  of  the  plaintiff;  and  if  on  the  trial  it  be  found  that  improvements 
notice  was  not  given  as  aforesaid,  or  if  there  is  assessed  fop  the  ^HeTsTlTn^h 
defendant  a  less  amount  than  that  claimed,  in  the  notice,  or  it  SUm  demand- 
is  found  that  the  defendant  had  refused  to  surrender  posses-  ed. 
sion  of  the  land  after  tender  made  of  the  amount  claimed,  then 
and    in   such   case   the    Judge    shall    not  certify,    and    the 
defendant  shall  pay  costs  to  the  plaintiff;  and  upon  the  trial  of  When  no  proof 


any  action  after  such  notice  no  evidence  shall  be  required  in  Jitl^  required 
proof  of  the  title  of  the  plaintiff.      R  S.  0.  1887,  c.  100,  s.  32 

PURCHASES  OF  REVERSIONS. 

33.  In  the  succeeding  two  sections  the  word  "Purchase  "  "f^^C 

...  i  .     -,  i  •  what  it  shall 

shall  mean  any  kind  of  contract,  conveyance  or  assignment,  mean. 
under  or  by   which  any  kind  of  property  may  be  acquired. 
R  S.  0.  1887,  c.  100,  s.  33. 

34.  In   case   any   purchase    made    before   the   4th  day  of  ' 
March,  1868,  of  any  reversionary  interest  in  real  or  personal 
estate  is  sought  to  be  opened  or  set  aside  on  the  ground  or' 
undervalue,  the  onus  of  proving  undervalue  shall  lie  upon  the 
person  seeking  to  open  or  set  aside  the  same.     R  S.  0.  1887, 
c.  100,  s.  34. 


35.  No  purchase  made  after  the  said  date  bona  fide,  and  f 
without  fraud,  of  any  reversionary  interest  in  real  or  personal  i868not 
estate,  shall  be  opened  or  set  aside  on  the  ground  of  under-  affected  by 

i  r>    c<    r\    -i  o  O>T         i  r\f\        o  s.  undervalue. 

value.  O.  1887,  c.  100,  s.  3o. 

PURCHASER  FOR  VALUE  WITHOUT  NOTICE. 

30.  It  shall  in  no  case  be  necessary,  in  order  to  maintain  the  Proof  of  pay- 
defence  of  a  purchase  for  value  without  notice,  to  prove  pay-  "J^e  money 
ment  of  the  mortgage  money  or  purchase  money,  or  any  part  unnecessary. 
thereof.  R  S.  0.  1887,  c.  100,  s.  36. 

ASSIGNMENT  TO  ASSIGNOR  AND  ANOTHER  OR  TO  ASSIGNOR'S  WIFE. 

37.  Any  property,  real  or  personal,  may  be  conveyed  or  assign-  Assignment  of 
ed  by  a  person  to  himself  jointly  with  another  person,  by  the  like  Pr.°.Perty  *° 

•C         u-   T-   -j.       •    ux  i,  j  j    i_        i_-  wife  or  self 

means  by  which  it  might  be  conveyed  or  assigned  by  him  to  and  others. 
another  person,  and  may  in  like  manner  be  conveyed  or  assigned  InlP-  Act- 
by  a  husband  to  his  wife,  and  by  a  wife  to  her  husband  alone 
or  jointly  with  another  person.      R.  S.  O.  1887,  c.  100,  s.  5  ; 
c.  122,  s.  8. 

DEBENTURES    OF   CORPORATIONS  TRANSFERABLE. 

38.  —  (1)  The  bonds  or  debentures  of  corporations  made  pay-  Bonds  and  de- 

r  i  i  i  i  .i  *      •  i  bentures  of 

able  to  bearer,  or  to  any  person  named  therein  or  bearer,  may  corporations 
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be  transferred  by  delivery,  and  if  payable  to  any  person  or 
order  shall  (after  general  indorsation  thereof  by  such  person) 
be  transferable  by  delivery  from  the  time  of  the  indorsation. 

Holder  may         (2)  Any  such  transfer  shall  vest  the  property  of  such  bonds 

maintain         or  debentures  in  the  holder  thereof  to  enable  him  to  maintain 

an  action  thereon  in  his  own  name.     R.  S.  O.  1887,  c.  122,  s.  9. 

[For  Assignments  of  Chases  in  Action,  see  Gap.  51,  sec.  58  (5).] 

FRAUDS   IN   SALES   OR  MORTGAGES   OF   PROPERTY. 

Liability  of          39.  If  any  seller  or  mortgagor  of  land,  or  of  any   chattels 
vendor  or        reaj  or  personal,  Or  choses  in  action  conveyed  or  assigned  to  a 

mortgagor  for  ,  .  J  />  , 

fraudulent       purchaser  or  mortgagee,  or  the  solicitor  or  agent  ot  any  such 
Cf"ice*JmeiJt     se^er  or  mortgagor,  conceals  any  settlement,  deed,  will  or  other 
or  falsifying     instrument  material  to  the  title,  or  any  incumbrance,  from  the 
pedigree.         purchaser  or  mortgagee,  or  falsifies  any  pedigree  upon  which 
23V.,c.  35,     the  title  depends  or   may  depend,  in  order  to   induce   him  to 
s.  24,  and  23-24  accept   the   title   offered    or   produced    to   him,   with   intent 
in   any   of   such    cases    to  defraud,    such   seller,   mortgagor, 
solicitor  or  agent  shall,  irrespective  of  any  criminal  liability 
he   may   thereby  incur,  be   liable   to   an  action  for   damages 
at  the  suit  of  the  purchaser  or  mortgagee,  or  those  claiming 
under  the  purchaser  or  mortgagee,  for  any  loss  sustained  by 
them  or  either  or  any  of  them,  in  consequence  of  the  settle- 
ment, deed,  will  or  other  instrument  or  incumbrance  so  con- 
cealed, or  of  any  claim  made  by  any  person  under  such  pedigree, 
but  whose  right  was  concealed  by  the  falsification  of  such 
pedigree ;  and  in  estimating  such  damages  where  the  estate  is 
recovered  from  such  purchaser  or  mortgagee,  or  from  those 
claiming  under  the  purchaser  or  mortgagee,  regard  shall  be  had 
to  any  expenditure  by  them,  or  either  or  any  of  them,  in  im- 
provements on  the  land.     R.  S.  O.  1887,  c.  100,  s.  37. 


SCHEDULE. 

FORM  OF  CONVEYANCE  BY  BENEFICIAL  OWNER  UNDER  SECTION  17. 

This  Indenture  made  the  day  of  ,  one  thousand 

eight  hundred  and 

Between  (here  insert  names 
of  parties  and  recitals,  if  any,)  Witnesseth,  that  in  consideration  of 

dollars,  of  lawful  money  of  Canada,  now  paid  by  the  said  grantee 
to  the  said  grantor  (the  receipt  whereof  is  by  him  acknowledged,)  he,  the 
said  grantor,  as  beneficial  owner,  doth  convey  unto  the  said  grantee  in  fee 
simple,  (or  otherwise  as  the  case  may  be)  all,  etc. ,  (parcels). 

In  Witness  Whereof,  the  said  parties  hereto  have  hereunto  set  their 
hands  and  seals. 

R  S.  0.  1887,  c.  100,  Sched. 
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NOTES. 

Corporeal  Hereditaments  Lie  in  Grant-  At  common  law,  corporeal  heredita- 
ments were  transferred  by  feoffment,  accompanied  by  delivery  of  possession  of 
the  land.  By  the  Statute  of  Frauds,  s,  1,  all  leases,  estates,  interests  of  free- 
hold or  terms  of  years  or  any  uncertain  interest  in  lands  made  or  created  by 
livery  and  seisin  only,  or  by  parol  and  not  put  in  writing,  were  declared  to 
have  the  force  and  effect  of  leases  and  estates  at  will  only.  S.  3  of  the  present 
statute  now  requires  a  feoffment  to  be  made  by  deed.  Incorporeal  heredita- 
ments being  such  things  whereof  no  livery  could  be  had,  were  said  to  lie  in 
grant.  Various  devices  were  resorted  to  in  order,  to  overcome  the  necessity  of 
livery  of  seisin  or  actual  delivery  of  possession  of  corporeal  hereditaments,  and 
land  was  more  often  conveyed  by  a  conveyance  operating  under  the  statute  of 
u  ;es,  known  as  a  bargain  and  sale,  whereby  the  vendor  stood  seised  of  the  land 
to  the  use  of  the  purchaser.  After  their  invention,  the  legislature  required 
such  conveyances  to  be  enrolled,  and  other  devices,  such  as  a  lease  and  release, 
were  substituted.  Upon  a  common  law  conveyance,  uses  could  be  engrafted 
whereb^  successive  estates  could  be  limited  by  way  of  use,  but  a  conveyance 
by  way  of  bargain  and  sale  or  other  conveyance  without  livery  of  seisin 
exhausted  the  Statute  of  uses  and  the  persons  in  whose  favor  estates  were 
intended  to  arise  in  the  future  did  not  acquire  any  legal  estate  in  the  land,  but 
had  to  resort  to  the  doctrines  of  the  Court  of  Chancery  to  enforce  trusts.  By 
the  enactment  that  corporeal  hereditaments  shall  now  lie  in  grant,  a  common 
law  conveyance  may  be  made  upon  which  future  estates  may  be  limited  by  way 
of  use,  and  the  persons  to  take  in  succession  become  entitled,  upon  their  rights 
arising,  to  an  actual  legal  transmissible  estate  in  the  land.  Formerly  a  feoff- 
ment of  a  larger  estate  than  the  feoffor  had  would  work  a  forfeiture,  but  now  a 
feoffment  has  no  tortious  operation, 

Words  of  Limitation  Unnecessary-  Prior  to  1886  a  conveyances  of  land  other- 
wise than  by  will  were  insufficient  to  pass  estates  of  inheritance  unless  the 
word  '  '  heirs  "  was  used  in  limiting  the  estate  to  the  grantee.  A  grant  to  a 
man  '  '  in  fee  simple  "  would  have  conveyed  only  a  life  interest.  In  limiting 
estates  tail,  it  was  necessary  that  the  words  "  heirs  of  his  body  "  should  be 
used.  Consequently  conveyances  frequently  failed  to  carry  out  the  intention 
of  the  parties,  see  Armstrong  v.  Harrison  (1898)  29  0.  R.  174.  In  wills,  a 
devise,  in  the  absence  of  a  contrary  intention,  would  pass  the  whole  estate  of 
the  testator,  se  R.S.O.  c.  128,  s.  7.  Ejection  4  now  applies  the  same  rule  to 
conveyances,  as  to  wills. 

Receipt  in  Deed  Sufficient.  The  object  of  s,  5  is  to  do  away  with  the 
necessity  of  _a,n  indorsed  -rp.fp.jp|,  fl.n_r|  to  relieve  assignees  of  sf>f*nrj^ie_s_  front 
enquiry,  whether  the  consideration  money  was  actually  advanced.  It  will  be 
noticed  that  T>y~sTi~(  6)  the  word  "conveyance  "  includes  a  mortgage.  At 
Common  law  a  formal  receipt  in  the  body  of  a  deed  estoppef]  the  parties 
thereto  but  not  stra.Tig^ra  ;  Harding  v.  Ambler  (1837)  3  M.  £  W.  279  ;  Rex  v. 


Scammonden  (1789)  2  T.  R.  474  ;  1  R,R.  752,  but  in  equity  it  might  be  shewn 

,j^  ;  Ql-inppin  v.  Choppin(1725)  2 


that  the  monpy  h«.d  nnf,  kppn  pfl,j^  ;  Ql-inppin  v.  Choppin(1725)  2  P.  Wms.  291 
Kettlewell  v.  Watson  (1884)  26  Ch.  I).  501.  By  the  Judicature  Act,  the  rule 
in  equity^was  adopted.  A  receipt  for  the  purchase  money  endorsed  upon  the 
deed  ^Irts  sufficient  evidence  of  payment  of  the  consideration  money  to  prevent 
a  vendor's  lien  being  established  against  a  purchaser  from  the  grantee  who  had 
not  notice  that  the  money  had  not  been  paid  ;  Rice  v.  Rice  (1853)  2  Drew.  73  ; 
White  v.  Wakefield  (1835)  7  Sim.  401  ;  Shropshire  Union  Ry.  &  Canal  Co.  v. 
Reg.  (1875)  L.R.  7  H.L.  496,  509  ;  Bickerton  v.  Walker  (1885)  31  Ch.  D.  151, 
159,  When,  however,  a  conveyance  "v^*,s  registered,  the  effect  of  a  receipt  in 
the  body  of  the  deed  \^is  sufficient  under  s.  98  of  the  Registry  Act,  R.S.O. 
c.  136,  to  prevent  a  vendor's  lien  being  established  against  a  subsequent  pur- 
chaser for  value  without  notice,  whose  conveyance  was  registered.  An 
assignee  of  a  mortgage  takes  the  same  subject  to  the  equities  between  the 
original  parties  ;  Harter  v.  Coleman  (1882)  19  Ch.  D.  630  ;  Pressey  v.  Trotter 
(1878)  26  Or.  154  ;  Martin  v.  Bearman  (1880)  45  U.  C.  R.  205  ;  Wilson  v.  Kyle 
(1880)  28  Or.  104,  but  it  would  seem  that  he  will  now  be  entitled  to  rely  upon 
the  receipt  contained  in  the  mortgage  as  proof  of  the  original  advance  ;  Bick- 
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erton  v.  Walker  (1885)  31  Ch.  D.  151,  although  R.S.O.  c.  121  s.  33,  seems 
opposed  to  this  view.  This  receipt  will  not  be  of  any  value  in  favour  of  a 
purchaser  or  assignee  who  has  actual  knowledge  that  the  money  has  not  been 
paid,  or  who  has  notice  of  suspicious  circumstances  which  ought  to  cause 
inquiry,  if  such  inquiry  would  lead  to  the  discovery  that  the  money  had  not 
been  paid  ;  Kennedy  v.  Green  (1835)  3  My  I.  &  K.  699  ;  Kettlewell  v.  Watson 
(1884)  26  Ch.  D.  685. 

The  enactment,  in  favour  of  a  subsequent  purchaser  is  not  confined  to  claims 
wliich  mjo-ht  be  made  upon  alleged  vendors'  liens  for  unpaid _  purchas_e_money 
or  the  like.  It  issutficient  to  give  him  an  equitable  title  in  the  same  ]ay  as 
if  the  money  had  been  actually  paid  although  his  legal  title  mav  ctive  : 

Jones  v.  McGrath  (1888)  16  O.R,  617. 

Execution  of  Deed.  Formerly  a  purchaser  was  entitled  to  require  the 
vendor  to  execute  the  conveyance  in  his  presence  or  that  of  his  solicitor  or 
agent ;  Viney  v.  Chaplin  (1857)  4  Drew  237,  2  De  G.  &  J.  468  ;  Re  Bellamy  and 
Metropolitan  Board  of  Works  (1883)  ?4  Ch.  D.  387.  This  right  is  now 
abrogated. 

Leases  to  be  Under  Seal.  Where  a  lease  is  for  more  than  three  years,  or  at  a 
rent  less  than  two-thirds  of  the  improved  value,  it  must  be  by  a  sealed  instru- 
ment, otherwise  it  is,  as  a  lease,  void  under  s.  7,  but  it  may  be  good  as  an 
agreement  and  if  specific  performance  would  be  granted  it  is  of  the  same  effect 
as  a  lease  by  deed  ;  Walsh  v.  Lonsdale  (1882)  21  Ch.  D.  9  ;  Swain  %.  Ayres 
(1888)  20  Q.  B.  D.  588,  21  ^.  B.  1).  293  ;  Strong  v.  Stringer  (1889)  61  L.  T. 
473  ;  Lowther  v.  Heaver  (1889)  41  Ch.  D.  264  ;  Allhusen  v.  Brooking  (1884)  26 
Ch.  D,  ^565  ;  Coatsworth  v.  Johnston  (1886)  55  L.  J.  Q.  B.  220. 

Surrenders  of  similar  tenancies  must  also  be  by  deed,  unless  they  arise  i  »\ 
act  or  operation  of  law  ;  See  Gault  v.  Sheppard  (1886)  14  A.  R.  209  ;  Hunter's 
Real  Property  Statutes  37. 

Contingent  Interests.  At  common  law  every  grant  of  an  estate  in  expectancy 
was  subject  to  three  requirements  : — 

(1)  A  particular  estate  of  freehold  was  required  to  support  it. 

(2)  The  estate  in  expectancy  was  required  to  vest  either  during  the  contin- 

uance of  the  particular  estate  or  eo  in^taufi  it  \vas  determined. 

(3)  A  contingent  estate  could  not  be  limited  after  a  fee  simple. 

By  s.  29  such  estates  are  now  capable  of  taking  effect  notwithstanding  the 
determination  by  forfeiture,  surrender  or  merger  of  any  preceding  estate  of 
freehold,  but  jn  other  respects  the  law  is  unaltered.  fyf>  4**-  C&4*.  &4 '  ^Ct^f^ 

Executory  Interests.  Estates  which  were  incapable  of  taking  effect  at  law 
by  reason  of  the  rules  respecting  contingent  remainders  might,  before  the 
Statute  of  Uses,  be  given  effect  to  as  equitable  estates  under  the  doctrines  of 
the  Court  of  Chancery.  The  Statutes  of  Uses  clothed  them  as  they  arose  with 
the  legal  estate.  Executory  interests  may  be  created  either  inter  rivos  or  by 
will.  When  created  by  will  they  are  called  executory  devises.  They  are 
usually  classified  as  springing  uses  or  devises  and  shifting  uses  or  devises.  A 
shifting  use  is  one  which  when  it  takes  effect  destroj's  a  prior  estate  created  by 
the  same  grant  or  will,  e.  g.  a  grant  to  A.  in  fee  to  the  use  of  B.  in  fee,  but  if 
B.  should  die  without  issue  living  at  his  death,  to  the  use  of  C.  in  fee.  A 
springing  use  is  one  which  springs  up  into  existence  upon  the  happening  of  a 
specified  event,  e.  g.  a  grant  to  A.  in  fee  to  the  use  of  B.  in  fee  on  his  attaining 
the  age  of  twenty-one. 

Possibility.  There  are  two  kinds  of  possibilities,  (1)  a  bare  possibility,  such 
as  a  spes  succe&sionia  or  the  expectancy  of  an  heir  ;  (2)  a  possibility  coupled 
with  an  interest  e.  g.  the  inchoate  right  to  dower  of  the  wife  of  a  living  person 
in  lands  of  which  he  is  seised  in  possession  ;  Rose  v.  Zimmerman  (1852)  3  Gr. 
598  ;  Miller  v.  Wiley  (1866)  16  C.  P.  529  ;  Allen  v.  Edinburgh  Life  Assce.  Co. 
(1877)  25  Gr.  306,  or  a  devise  to  the  survivors  of  several  persons  ;  Roe  v.  Jones 
(1789)  3  T.  R.  88  ;  Hyden  v.  Williamson  (1731)  3  P.  Wins  132. 

Right  of  Entry.  At  common  law  rights  of  entry  was  not  assignable.  By  32 
Henry  VIII,  c.  9,  a  sale  of  any  pretenced  rights  or  titles  to  lands  of  which  the 
grantor  was  out  of  possession  was  subjected  to  a  penaltv  ;  Doe  d.  Williams  v. 
Evans  (1845)  1  C.  B.  724  ;  Marsh  v.  Webb  (1891)  21  0.  R.  281  ;  19  A.  R.  564  ; 
22  S.  C.  R.  437.  All  dealings  with  rights  of  entry  except  by  release  to  the 
person  in  possession  were  dealings  with  "  pretenced  "  rights  and  titles  within 
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the  meaning  of  32  Hen.  VIII  c.  9.  Since  the  enactment  of  section  8,  a  right 
or  title  which  is  good  in  fact,  that  is,  not  fictitious,  is  not  a  pretenced  title, 
simply  because  it  is  a  right  of  entry;  Jenkins  v.  Jones  (1882)  9  Q.  B.  D.  128. 

The  right  of  entry  referred  to  by  s.  8  is  not  the  right  of  re-entrv  for  condition 
brolc€  i  whicJi  passeri  with  a.  sa.le  of  the  reversion  under  32  Hen.  VIII  c.  34.  biit 


an  original  risht  where  there  has  been  a  disseisin  or   where   a  party   has   the 
rTght  to  recover  possession  and  has  a  right  of   entry,  and  liotning   but   thj-t 


Hunt  v.  Bishop  (1853)  8  Jllx.  675, 

"disposition  of  Such  Interests.  At  common  law  such  interests  as  those  men- 
tioned in  s.  8  were  not  alienable  inter  vivos.  An  assignment  or  a  contract  to 
assign  them  would  however  have  been  enforced  in  equity  if  made  for  a  valu- 
able consideration  ;  Fearne  Contingent  Remainder  366,  551.  And  even  at  law 
an  actual  disposition  might  pass  by  way  of  estoppel.  All  such  interests  may 
now  be  disposed  of  by  an  instrument  under  seal,  subject  to  the  provision  that 
no  estate  tail  shall  thereby  be  defeated  or  enlarged,  so  that  a  person  entitled 
in  expectancy  to  an  estate  tail,  cannot  by  deed  release  his  right.  If  it  is  desir- 
ed to  cut  out  his  estate,  the  estate  tail  must  be  properly  barred. 

Grant.  The  object  of  s.  9  was  to  prevent  any  general  warranty  of  title  aris- 
ing from  the  word  "grant."  In  conveyances  where  express  covenants  were 
contained  as  to  title,  any  implication  of  a  covenant  was  excluded,  but  in  con- 
veyances by  trustees  where  there  were  no  covenants  as  to  title  the  doubts  as 
to  what  might  be  implied  from  the  word  "  grant  "  deterred  them  from  convey- 
ing by  the  use  of  that  word.  Sheppard's  Touchstone  181 — 3  ;  Clarke  v.  Sam- 
son (1748)  1  Ves.  100. 

Exchange.  An  exchange  at  common  law  is  a  mutual  grant  of  equal  interests, 
the  one  in  consideration  for  the  other  ;  Leith  &  Smith  360.  Such  an  exchange 
is  made  between  two  persons  or  two  sets  of  persons  and  no  more.  Provost  of 
Eton  College  v.  Bishops  of  Winchester  (1774)  3  Wils.  Ch.  468.  A  common 
law  exchange  is  now  obsolete.  The  wrord  "  exchange  "  was  the  operative  word 
and  it  created  an  implied  warranty  of  title,  and  a  right  of  re-entry  in  case  of 
the  eviction  of  either  party.  This  implied  warranty  is  now  abolished.  Ex- 
changes are  now  carried  out  by  mutual  conveyances  ;  Bertram  v.  Wichcote 
(1833)  6  Sim.  92. 

Grantees  take  as  tenants  in  common.  Upon  the  death  of  one  joint  tenant, 
.the  survivor  takes  the  estate.  Parties  taking  under  conveyances  and 
wills  made  since  1834  take  as  tenants  in  common,  and  each  is  entitled 
in  severalty  to  an  undivided  share  of  the  estate,  unless  a  contrary  intention 
appears.  Executors,  or  trustees,  in  fee  simple,  still  take  as  joint  tenants,  so 
that  upon  thadeath.  of  one  tjhe  survivors  can  confer  a  good  title.  &«.jC  1*iro 

Generaiworos.  similar  ^eneralwords 'to  those  mentioned  in  s.  12  were 
formerly  implied  in  every  conveyance  expressed  to  be'made  in  pursuance  of  the 
Act  respecting  Short  Forms  of  Conveyances,  R.  S.  0.  (1887)  c.  105.  Since  1st 
July  1886,  every  conveyance  whether  made  under  the  short  forms  Act  or  not 
will  be  construed  as  if  it  contained  the  general  words  unless  a  special  exception 
is  made  therein.  A  somewhat  similar  provision  was  made  in  England  by  the 
Conveyancing  Act  1881  (44  &  45  V.  c.  41)  s.  6.  Without  general  words,  every- 
thing part  and  parcel  of  the  land  conveyed  would  pass  under  the  maxim  Cujus 
e$t  solum  ejus  est  usque  ad  coelum.  That  presumption  was  however  rebuttable, 
Potts  v.  Bovine  (1889)  16  A.R.  191.  Easements  also,  which  were  appurtenant 
to  the  land,  would  also  pass  without  general  words.  And  upon  a  conveyance 
by  the  owner  of  two  tenements,  ways  of  necessity,  and  all  apparent  and  con- 
tinuous easements  which  were  necessary  for  the  use  of  the  property,  would 
pass;  Watts  v.  Kelson  (1871)  L.R.  6  Ch.  166;  Wheeldon  v.  Burrows  (1879) 
12  D.  31,  and  also  formed  roads  although  not  strictly  ways  of  necessity  ;  Brown 
v.  Alabaster  (1888)  37  Ch.  D.  490  ;  Bayley  v.  Great  Western  Ry.  Co.  (1884) 
26  Ch.  D.  434  ;  Pearson  v.  Spencer  (1863)  3  B.  &  S.  761,  1  B.  &  S.  571  ;  Briggs 
v.  Semmens  (1890)  19  O.R.  522.  Rights  of  drainage  and  of  aqueduct  are  within 
the  category  of  continuous  and  apparent  easements  ;  Israel  v.  Leith  (1890)  20 
O.R.  361.  The  word  "lights"  enlarges  the  operation  of  the  grant  in  the  case 
of  new  windows  as  against  the  grantor  and  those  claiming  under  him  ;  Bed- 
dington  v.  Altee  (1887)  35  Ch.  D.  317,  331  ;  but  only  to  such  light  as  is  enjoyed 
at  the  time  of  the  grant  under  circumstances  which  would  lead  to  an  expecta- 
tion that  the  enjoyment  of  the  light  would  be  continued  and  would  not  be 
simply  precarious  ;  Birmingham,  Dudley  and  District  Banking  Co.  v.  Ross 
(1888)  38  Ch.  D.  295,  307.  The  word  "  yards  "  was  held  to  pass  the  fee  in  a 
piece  of  land  not  described  in  the  deed  ;  Willis  v.  Watney  (1882)  30  W.R.  424; 
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and  a  shingle  mill  erected  in  the  Georgian  Bay  and  connected  by  a  tramway 
with  the  land  described,  was  held  to  pass  therewith  although  some  500  feet 
therefrom  ;  Winfield  v.  Fowlie  (1887)  14  O.K.  102. 

The  words  \dll  not  comprise  property  or  rights  subsequently  acquired  by  the 
grantor  ;  Booth  v.  Alcock  (1873)  L.R.  8  Ch.  663. 

Bargain  and  sale  by  corporation.  S.  13  is  now  of  no  practical  importance 
since  corporeal  hereditaments  lie  in  grant.  A  corporation  cannot  stand  seised 
to  a  use  and  could  not,  therefore,  before  the  enactment  convey  by  a  bargain  and 
and  sale. 

Enrolment.  Under  the  Statute  of  Enrolments,  27  Hen.  VIII,  c.  16,  a  bar- 
gain and  sale  of  an  estate  of  freehold  was  of  no  effect  unless  enrolled  as  therein 
mentioned. 

Sales  free  from  incumbrances.  Notwithstanding  s.  15  terms  will  not  be  im- 
posed on  a  vendor  which  he  never  contemplated  ;  Dickin  v.  Dickin  (1882)  30 
W.R.  887  ;  Re  Great  Northern  Ry.  Co.  and  Sanderson  (1885)  25  Ch.  D.  788. 
Where  the  validity  of  a  mortgage  was  disputed  the  court  ordered  that  on  pay- 
ment into  court  of  the  amount  claimed  arid  ten  per  cent,  additional,  the  land 
should  absolutely  vest  in  the  purchaser  ;  Milford  Haven  Ry.  and  Estate  Co.  v. 
Mo  watt  (1885)  28  Ch.  D.  402.  In  one  case  the  Court  declined  to  make  an  order 
discharging  the  encumbrance  created  by  an  annuity  without  the  consent  of  the 
annuitant;  Patching  v.  Bull  (1882)  30  W.R.  244,  but  see  Dickin  v.  Dickin 
(1882)  30  W.R.  887.  Where  the  maintenance  of  a  person  of  weak  mind  was 
charged  on  land,  Boyd  C.  refused  to  discharge  the  encumbrance  unless  the 
whole  purchase  money  was  paid  into  Court ;  Re  Albertson  (Oct.  17th,  1898) 
(not  reported).  Where  the  wife  of  a  vendor  declined  to  bar  her  dower,  the  pur- 
chaser was  protected  by  the  setting  aside  of  a  sufficient  portion  of  the  purchase 
money  ;  Skinner  v.  Ainsworth  (1876)  24  Gr.  148. 

Payment  into  Court.  S.  16  is  similar  to  sub-sections  2,  3,  4,  5,  6  and  7  of 
s.  69  of  The  English  Conveyancing  Act.  It  will  be  noticed  that  the  section  is 
not  in  terms  limited  (as  the  English  section  is)  to  matters  under  the  Act. 

Implied  Covenants.  The  covenants  implied  in  the  English  Act  differ  some- 
what in  form  and  effect  from  those  contained  in  The  Short  Forms  of  Convey- 
ances Act.  Those  covenants  extend  only  to  the  grantor's  own  acts,  while  the 
English  covenants  extend  to  the  acts  of  any  one  through  whom  he  derives  title 
otherwise  than  by  purchase  for  value. 

Covenants  Joint  and  Several.  One  advantage  derived  from  implying  the 
covenants  under  the  Act  is  that  if  there  is  more  than  one  covenantor  the 
covenants  are  joint  and  several.  In  any  ordinary  Short  Form  Deed  from  two 
or  more,  the  covenants  are  joint  unless  apt  words,  to  make  them  joint  and  several, 
are  inserted. 

Expressed  to  Convey  as  Beneficial  Owner.  Words  must  be  introduced  into 
the  conveyance,  that  the  party  whose  covenant  is  desired,  conveys  as  beneficial 
owner,  otherwise  no  covenant  will  be  implied  though  it  may  be  clear  that  he 
does  convey  as  beneficial  owner. 

Covenants  run  with  the  Land.  S.  17  (4)  is  but  declaratory  of  the  law  ; 
Roach  v.  Wadham  (1805),  6  East  289.  The  fact  that  the  covenantee  has 
obtained  the  covenant  by  concealment  amounting  to  fraud  will  be  no  defence 
against  a  subsequent  purchaser  ;  David  v.  Sabin  (1893),  1  Ch.  523. 

Variation  of  Covenants.  If  the  covenants  are  once  implied  by  the  insertion 
of  the  words  "as  beneficial  owner,"  they  cannot  be  excluded  by  a  proviso, 
though  they  may  be  varied  or  extended  ;  Williams  v.  Hathaway  (1877),  6  Ch. 
D.  544  ;  nor  by  notice,  even  on  the  conveyance,  of  an  encumbrance  or  other 
fact  covenanted  against  ;  Page  v.  Midland"Ry.  Co.  (1894)  1  Ch.  11. 

A  vendor  selling  compulsorily  has  the  right  to  insert  words  limiting  the 
Implied  words  where  such  would  convey  more  than  he  intended,  or  could  be 
required,  to  sell  ;  Re  Peck  and  London  School  Board  (1893)  2  Ch.  315. 

Execution  of  Powers.  A  power  of  appointment  is  an  authority  which  one 
person  called  the  donor  gives  to  another  called  the  donee.  The  formalities 
required  by  the  donor  should  be  observed.  A  power  to  appoint  by  deed  can- 
not be  exercised  by  will ;  Sug.  Powers,  8th  Ed.,  209.  A  power  to  appoint  by 
will  cannot  be  exercised  by  deed  taking  effect  in  the  lifetime  of  the  donee. 
Thacker  v.  Key  (1869)  L.  R.  8  Eq.  409  ;  Re  Collard  and  Duckworth  (1889) 
16  0.  R.  735.  S.  18  is  similar  to  Imp.  Act  22  &  23  Viet.  c.  35,  s.  12,  and  dis- 
penses with  all  formalities  required  to  be  observed  by  a  donee  in  the  execution 
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and  attestation  of  a  power  other  than  an  ordinary  deed  attested  by  two  wit- 
nesses. Where  a  power  is  exerciseable  by  will,  the  will  must  be  executed  and 
attested  as  required  by  the  Wills  Act  (R.  S.  0.  c.  128. ) 

Release  of  Powers.  S.  19  is  from  the  English  Conveyancing  Act  1881  s.  52. 
The  donee  of  a  power  which  he  might  exercise  for  his  own  benefit  could  always 
release  it ;  Sug.  Powers,  8th  Ed.  88-90.  But  a  power  simply  collateral,  i.e., 
a  power  given  to  a  person  who  had  no  estate  or  interest  in  what  he  was  em- 
powered to  convey  could  not  be  released,  e.g.  a  power  to  an  executor  to  sell 
land  ;  Digges  Case  (1600)  1  Coke  173  ;  West  v.  Berney  (1819)  1  Russ.  &  Myl. 
431  ;  32  R.  R.  237.  A  power  in  gross,  which  is  a  power  where  the  donee  has 
an  interest,  but  the  power  does  not  affect  such  interest,  could  be  released  inde- 
pendently of  s.  19,  e.g.  a  power  given  to  a  tenant  for  life  to  appoint  the  corpus. 
Re  Radcliffe,  Radcliffe  v.  Bewes  (1891)  1  Ch.  227  ;  Horner  v.  Swann  (1823)  Turn 
&  Russ,  430,  24  R.  R.  92,  even  though  the  release  will  result  in  a  benefit  to 
the  donee  ;  Re  Somes,  Smith  v.  Somes  (1896)  1  Ch.  250. 

S.  19  makes  no  change  in  the  law  except  as  to  collateral  powers.  The  sec- 
tion does  not  enable  trustees  who  have  a  joint  power  of  appointment  in  the 
nature  of  a  trust  to  release  the  power;  Re  Eyre,  Eyre  v.  Eyre  (1883)  49  L. 
T.  259,  see  Weller  v.  Ker  (1866)  L.  R.  1  H.  L.  S.c.  11  ;  Saul  v.  Pattinson 
(1886),  34  W.  R.  561.  Where  life  tenants  who  had  a  power  of  appointment 
by  will,  assumed  to  appoint  by  deed,  and  covenanted  not  to  revoke  the  appoint- 
ment, it  was  held  that  the  appointee  had  not  a  good  title  and  that  s.  19  did 
not  help  the  case.  Re  Collard  and  Duckworth  (1889)  16  O.R.  735. 

Mistaken  payment  to  Tenant  for  life.  S.  20  was  introduced  to  alter  the  law 
laid  down  in  Cockerell  v.  Cholmeley  (1830)  1  Russ.  &  Myl.  418,  1  Cl.  &  Fin. 
60,  36  R.R.  16,  where  a  sale  was  declared  invalid  because  of  the  mistaken  pay- 
ment. 

Auctions  of  Estates.  Ss.  21-26  are  taken  from  Imp.  Statute  30  &  31  Viet. 
c.  48.  The  Courts  of  Law  held  sales  where  puffers  were  employed  illegal ; 
Howard  v.  Castle  (1796)  6  T.  R.  642,  3  R.  R.  296,  and  the  Courts  of  Equity 
under  some  circumstances  gave  effect  to  them  ;  Mortimer  v.  Bell  (1865)  L.  R. 
10  Ch.  10.  The  rule  at  law  was  adopted.  There  is  a  distinction  between  a 
reserved  bid,  and  a  reserved  right  to  bid  ;  Gilliat  v.  Gilliat  (1869)  L.  R.  9 
Eq.  60.  If  the  seller  wishes  to  have  a  reserved  bid  and  the  right  to  bid  him- 
self, he  should  insert  both  in  the  conditions  of  sale,  see  Dinnock  v.  Hallett 
(1866)  L.  R.  2  Ch.  21.  A  puffer  is  a  person  who  bids  at  a  sale,  but  does  not 
intend  and  is  not  bound  to  complete  the  purchase  ;  Shimmim  v.  Bellew  (1867) 
Ir.  R.  1  Eq.  289.  Where  the  vendor  reserved  the  right  to  make  one  bid,  and 
the  auctioneer  with  his  sanction  bid  three  times,  and  then  the  vendor  stated 
what  the  reserved  price  was,  and  the  purchaser  then  bid  beyond  that  price, 
the  purchaser  was  held  to  be  at  liberty  to  avoid  the  sale  ;  Parfitt  v.  Jepson 
(1877)  46  L.  J.  C.  P.  529.  But  the  vendor  is  not  responsible  for  sham  bids 
made  without  his  knowledge  or  that  of  the  auctioneer  ;  Union  Bank  v.  Mun- 
ster  (1887)  37  Ch.  D.  51. 

Release  of  Rent  Charge.  Under  the  old  law,  the  effect  of  a  release  of  part  of 
the  land  was  that  the  charge  would  be  gone.  The  effect  of  the  present  section 
27  is; 

(a)  Where  one  person  is  the  owner  of  the  whole  of  the  land  subject  to  the 

charge,  and  sells  a  part,  with  the  concurrence  of  the  person  entitled 
to  the  charge,  the  charge  is  thereafter  recoverable  in  full  out  of  the 
unreleased  part. 

(b)  Where  there  are  several  owners,  and  all  the  owners  of  the  unreleased 

part  concur,  the  result  is  the  same. 

(c)  Where  the  owner  of  any  portion  of  the  land  remaining  unreleased  does 

not  concur,  a  proportionate  part  only  can  be  recovered  from  him  ; 
Booth  v.  Smith  (1884)  14  Q.  B.  D.  318. 

Scintilla  Juris.  S.  28  was  enacted  merely  to  remove  doubts  as  to  the  opera- 
tion of  the  statutes  of  uses.  Thuresson  v.  Thuresson  (1899)  30  O.R.  504. 

Contingent  Remainders.  A  contingent  remainder  was  required  to  take  effect 
in  possession  on  the  termination  of  the  particular  estate  or  eo  instanti,  that  it 
determined.  Contingent  remainders,  might  therefore  be  defeated  by  the  tenant 
for  life  forfeiting  or  surrendering  his  estate,  or  by  his  acquiring  the  reversion 
or  ultimate  remainder  so  as  to  effect  a  merger.  To  prevent  this,  trustees  to 
preserve  contingent  remainders  were  appointed  by  well  drawn  settlements. 
S.  29  obviates  the  necessity  for  their  appointment  in  the  three  cases  of  forfeit- 
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/  ure,  surrender  or  merger  of  the  particular  estate.     A  contingent 

I  may  still,  however,  bp  Hftfp.a.tprl  by  the  natural  expiration  of   the_  particular 

I  jpstate,  as  by  the  death  of  the  tenant  for  life. 

Improvements  under  Mistake  of  Title,  Compensation  will  not  be  allowed  for 
improvements  made  pending  the  action.  O'Grady  v.  McCaffray  (1882)  2  O.K. 
309.  A  purchaser  at  a  tax  sale  which  is  set  aside  is  entitled  to  be  compen- 
sated ;  Haisley  v.  Somers  (1887)  13  0.  R.  600.  The  lien  is  limited  to  the 
amount  of  the  enhanced  value  of  the  land  at  the  date  of  action  ;  Munsie  v.  Lind- 
say (1886)  11  0.  R.  520,  529.  The  clearing  of  land  for  farming  purposes  is  an 
improvement;  Robinet  v.  Pickering  (1879)  44  U.  C.  R.  337,  and  so  is  the 
erection  of  a  wall  or  a  fence  ;  Morton  v.  Lewis  (1866)  16  C.  P.  485.  In  esti- 
mating the  amount  of  the  lien,  a  fair  occupation  rent  should  be  charged  on 
the  full  increased  value  and  interest  should  be  allowed  on  the  actual  cost  or 
proper  outlay  for  lasting  improvements  as  an  offset  ;  Munsie  v.  Lindsay  (1886) 
11  0.  R.  520.  The  improving  occupant  cannot  be  charged  with  profits 
made  by  him  ;  Commrs.  Queen  Victoria  Park  v.  Colt  (1895)  22  A.  R.  1. 

S.  30  applies  only  to  a  case  of  improvements  on  land  wholly  belonging  to 
another  person  to  which  the  improving  occupant  turns  out  to  have  no  claim  or 
title.  It  does  not  apply  to  the  case  of  a  purchaser  who,  though  his  deed  pro- 
fesses to  grant  an  estate  in  fee,  only  takes  an  equity  of  redemption,  there 
being  a  mortgage  outstanding  ;  Beaty  v.  Shaw  (1888)  14  A.  R.  600. 

Unskilful  Survey.  A  defendant  who  employs  a  man  who  is  a  public  land 
surveyor  to  make  the  survey  for  him,  is  entitled  to  compensation  for  an 
unskilful  survey  made  by  such  surveyor.  The  establishing  of  the  line  or  limit 
according  to  The  Surveyor's  Act  is  not  a  condition  precedent  to  the  applica- 
tion of  s.  31  ;  Plumb  v.  Steinhoff  (1882)  2  0.  R.  614  ;  but  the  error  must  arise 
from  lack  of  skill  and  not  from  wrong  instructions  ;  Doe  d.  Moule  v.  Campbell 
(1851)  8  U.  C.  R.  19.  The  cost  of  the  improvements  will  not  be  allowed  but 
their  value  ;  Plumb  v.  Steinhoff  (1882)  2  O.  R.  614,  617. 

Purchases  of  reversions.  SS.  33-35  are  from  Imperial  Act  31  &  32  Viet.  c.  4. 
The  words  "  unfair  dealing  "  follow  the  words  "  without  fraud  "  in  the  section 
corresponding  to  s.  35,  and  the  word  "  merely  "  precedes  the  words  "on  the 
ground  of  undervalue. "  Mere  inadequacy  of  price  was  formerly  sufficient  to 
entitle  an  expectant  heir  to  apply  to  a  court  of  equity  to  set  aside  a  sale  of  a 
reversion,  and  the  onus  of  proving  the  transaction  fair  and  the  price  sufficient 
was  on  the  purchaser;  Shelly  v.  Nash  (1818)  3  Madd.  232.  Tfofi  gfmtjfv-i'fl  H,yp 
in  no  degree  whatever  altered  the  onu3_prof>an<Ji  in  those  cases  which  raise 
fronT^/he  circumstances  or  conditions  of  the^parties  contracting— weakness  on 
the  one  side,  usury  on  the  other,  or  extortion,  or  advantage  taken  of  that 
weakness — a  presumption  of  fraud.  Fraud  does  not  here  mean  deceit  or  cir- 
cumvention ;  it  mppins  ary]p conscientious  use  of_the  power  arising  out  of  those 
circumstances  and  conditions,  and  when  the  relative  position  of  the  parties  is  such 
as prima  facie  to  raise  this  presumption,  the  transaction  cannot  stand  unless  the 
person,  claiming  the  benefit  of  it,  is  able  to  repel  the  presumption  by  contrary 
evidence,  proving  it  to  have  been  in  point  of  fact  fair,  just  and  reasonable ; 
Aylesford  (Earl)  v.  Morris  (1873)  L.R.  8  Ch.  484;  see  Waters  v.  Donnelly 
(1884)  9  O.R.  391.  The  reversioner  should,  as  a  rule,  have  competent,  inde- 
pendent advice,  but  in  the  absence  of  any  reason  for  suspecting  fraud,  the 
want  of  advice  alone  would  not  justify  overturning  a  transaction  carried  out 
fairly  and  which  secured  to  the  reversioner  the  sum  fixed  as  the  fair  value  of 
his  right;  O'Rorke  v.  Bolingbroke  (1877)  2  App.  Cas.  814,  838.  Where  an  heir 
deals,  not  behind  the  back  of  his  father,  but  with  his  sanction  and  assistance, 
and  has  all  the  protection  which  his  father  can  give  him  he  is  not  entitled  to 
relief  as  if  the  contract  had  been  entered  into  without  such  parental  protection ; 
King  v.  Hamlet  (1834)  2  Myl.  &  K.  456;  3  Cl.  &  F.  218;  39  R.R.  24,  237. 
Talbot  v.  Stainforth  (1860)  1  J.  &  H.  484,  but  where  a  son  was  not  dependent 
upon  his  father,  and  had  no  expectations  from  him,  and  both  were  illiterate, 
the  knowledge  of  the  father  was  not  sufficient  to  render  a  sale  unimpeachable ; 
Morey  v.  Totten  (1857)  6  Gr.  176.  If  the  price  is  thought  to  be  fair  and  liberal 
at  the  time  the  transaction  is  entered  into,  the  sale  will  not  be  set  aside  should 
it  turn  out  from  a  latent  effect,  e.g.  the  illness  and  early  death  consequent 
thereon  of  the  life  tenant,  to  be  inadequate;  O'Rorke  v.  Bolingbroke  (1877)  2 
App.  Cas.  814,  836.  During  the  continuance  of  the  same  situation  in  which 
the  reversioner  entered  into  the  contract,  acquiescence  goes  for  nothing,  the 
same  distress  which  pressed  him  to  enter  into  the  contract  is  presumed  to  pre- 
vent him  from  coming  to  set  it  aside;  Beynon  v.  Cook  (1875)  L.R.  10  Ch.  389 
Fry  v.  Lane  (1888)  40  Ch.  D.  312. 
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Neither  the  repeal  of  the  usury  laws,  nor  the  enactment  of  the  sections  under 
consideration  has  made  an}'  difference  in  the  jurisdiction  of  the  court  to  set 
aside  unconscionable  bargains  where  there  is  fraud  in  the  sense  above  described. 
Where  a  reversioner,  just  21,  who  w<ts  in  difficulties,  borrowed  £150  on  his 
reversion  and  executed  securities  for  £200  with  interest  at  20  per  cent,  redu- 
cible to  10  per  cent,  on  punctual  payment,  the  securities  were  ordered  to  stand 
as  security  for  the  money  actually  advanced  and  5  per  cent,  interest ;  Miller  v. 
Cook  (.1870)  L.R.  10  Eq.  641,  which  case  also  shews  that  the  advice  of  an  inde- 
pendent solicitor  will  not  necessarily  make  the  transaction  good. 

Purchase  for  value  without  notice.  S.  36  is  a  departure  from  the  English 
Rule  which  required  the  purchaser  to  negative  notice  before  he  paid  his  whole 
purchase  money;  Price  v.  Brady  (1869)  16  Gr.  376;  Harvey  v.  Smith  (1864) 
2  E.  &  A.  480;  Peterkin  v.  Macfarlane  (1879)  4  A.R.  25,  60. 

Assignment  to  Assignor.  At  common  law  a  man  could  hot  convey  either  real 
or  personal  property  to  himself  or  his  wife.  Under  the  Statute  of  Uses,  real 
property  could  be  conveyed  to  a  grantee  to  uses  to  hold  to  the  use  of  the 
grantor  or  his  wife.  But  to  effectuate  the  same  object  with  leaseholds  or  other 
personal  property,  two  conveyances  were  necessary  until  29  Viet.  c.  28,  s.  19 
taken  from  Lord  St.  Leonard's  Act,  22-23  Viet.  c.  35,  s.  21.  Conveyances  from 
a  husband  to  his  wife  were  however  supported  as  declarations  of  trust;  Badde- 
ley  v.  Baddeley  (1878)  9  Ch.  D.  113;  Fox  v.  Hawkes  (1879)  13  Ch.  D.  822; 
Whitehead  v.  Whitehead  (1887)  14  O.R.  621;  Jones  v.  McGrath  (1887)  15  0. 
R.  189,  and  conversely  a  conveyance  by  a  wife  of  her  separate  estate  to  her 
husband  was  sufficient  to  convert  her  into  a  trustee  for  him ;  Sanders  v.  Mais- 
bury  (1882)  1  O.R.  178. 

Debentures  of  Corporations  Transferable.      S.  38  was  until  the  revision  in 

1897  part  of  The  Mercantile  Amendment  Act.     What  is  a  debenture?     Lind- 

lev  J.  said  in  British  India  Steam  Navigation  Co,  v.  Inland  Revenue  Commrs. 

(1881)  7  Q.B.D.  165;  "Now  what  the  correct  meaning  of  debenture  is,  I  do 

'  not  know.     I  do  not  find  any  particular  definition  of  it.     We  know  that 

'  there  are  various  classes  of  instruments,  which  are  commonly  called  '  deben- 

'  tures.'     You  may  have  mortgage  debentures,  which  are  charges  of  some  kind 

'  on  property ;  you  may  have  debentures  which  are  bonds,  and  if  this  instru- 

'  ment  were  under  seal  it  would  be  a  debenture  of  that  kind ;  you  may  have  a 

'  debenture  which  is  nothing  more  than  an  ackno\vledgment  of  indebtedness 

'  and  you  may  have  an  instrument  like  this,  which  is  something  more — it  is  a 

'statement  of  two  Directors  that  a  company  will  pay.     I  think  any  of  these 

'  things  may  be  debentures."     See- also  Re  Florence  Land  Co.,  Ex  parte  Moor 

(1878)  10  Ch.  D.  530.     As  a  matter  of  definition,   "debenture"  merely  means 

an  instrument  which  shews  that  the  party  owes  and  is  bound  to  pay;  Re 

Imperial  Land  Co.  (1871)  L.R.  11  Eq.  478.     Any  document  which  either  creates 

or  acknowledges  a  debt  is  a  debenture;  Levy  v.  Abercorris  Co.  (1888)  37  Ch. 

D.  260.     Etymologically  debenture  is  but  debt  "writ  large"  per  Boyd  C., 

Bank  of  Toronto  v.  Cobourg  Ry.  Co.  (1884)  7  O.R.  1,  7.      The  law  imports 

as  a  predominant  characteristic  to  these  documents  the  quality  of  negotiability, 

enabling  the  person  holding  them  to  recover  without  regard  to  any  equities 

that   might   exist  between  the  Company  and  prior  holders  or  the  original 

obligees,  ib.  p.  8;    London  Joint  Stock  Bank  v.    Simmons  (1892)  A. C.   201  ; 

but  see  15  L.Q.R.  180.     Documents  under  the  corporate  seal  of  a  Company  in 

the  form  of  an  acknowledgment  of  debt  payable  to  the  Bank  of  Toronto  or 

order  were  held  to  be  more  of  the  nature  of  promissory  notes  than  mortgages, 

though  they  were,  by  statute,  a  charge  on  all  the  properties  of  the  company, 

and  the  fact  that  the  payee's  name  was  written  in  after  their  execution  did 

not  invalidate  them;  Bank  of  Toronto  v.  Cobourg  Ry.  Co.  (1884)  7  O.R.  1. 

It  is  not  necessary  that  there  should  be  a  serial  issue  of  documents  to  consti- 
tute them  debentures;  Edmunds  v.  Blaina  Furnaces  Co.  (1897)  36  Ch.  D.  215. 

Frauds  on  Sales  and  Mortgages.  S.  39  is  of  no  great  practical  importance  in 
Ontario,  owing  to  the  provisions  of  the  Registry  and  Chattel  Mortgage  Acts. 

As  to  Criminal  Liability,  see  Criminal  Code  s.  370. 
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CHAPTER   121. 


An  Act  respecting  Mortgages  of  Real  Estate. 


INTERPRETATION,  s.  1. 

PART  I.,  ss.  2-17. 

OBLIGATION  TO  TRANSFER  MORTGAGE, 
s.  2. 

INSPECTION  OF  TITLE  DEEDS,  s.  3. 

APPLICATION  OF  INSURANCE  MONEY, 
s.  4. 

IMPLIED  COVENANTS,  ss.  5-7. 

RELEASE  OF  EQUITY  OF  REDEMPTION 
WITHOUT  MERGER,  ss.  8-10. 

ASSIGNMENT  BY  EXECUTORS,  s.  11. 

DISCHARGE  OF  MORTGAGE  MAY  BE 
MADE  AT  ANY  TIME,  S.  12. 

EFFECT  OF  ADVANCE  ON  JOINT  AC- 
COUNT, s.  13. 

RECEIPTS  OF  MORTGAGEE  OR  SUR- 
VIVOR OF  TWO  OR  MORE  MORT- 
GAGEES, ETC.,  TO  BE  EFFECTUAL 
DISCHARGES,  S.  14. 


RIGHT  OF  MORTGAGEE  TO  DISTRAIN 
LIMITED,  ss.  15,  16. 

PAYMENT  AFTER  DEFAULT  WITH- 
OUT NOTICE,  s.  17. 

PART  II.,  ss.  18-30. 

POWER  OF  SALE  AND  INCIDENTAL 
POWERS  TO  BE  IMPLIED,  SS.  18- 
29. 

TAXATION  OF  COSTS,  ss.  30,  32. 
PART  III.,  ss.  31-34. 
RESTRICTION  AS  TO  PROCEEDINGS  ON 

MORTGAGES,  S.  31. 
PAYMENT  IN  TERMS  OF  NOTICE  TO  BE 

ACCEPTED,  S.  32. 
DEFENCE  OF  PURCHASE   FOR  VALUE 

WITHOUT  NOTICE,  S.  33. 
TIME  WITHIN  WHICH  CERTAIN  SALES 

MAY  BE  QUESTIONED,  S.  34. 


Interpreta- 
tion. 


Property.1 


Land." 


HER  MAJESTY,  by  and  with  the  advice  and  consent  of 
the  Legislative  Assembly  of  the  Province  of  Ontario, 
enacts  as  follows  : — 

1 .  Where  the  words  following  occur  in  this  Act,  they  shall 
be  construed  in  the  manner  hereinafter  mentioned,  unless  a 
contrary  intention  appears — 

1.  "Property"  includes  real  and  personal  property,  and  any 
debt,  and  any  thing  in  action,  and  any  other  right  or  interest. 

2.  "  Land "  includes  tenements  and  hereditaments,  corporeal 
or  incorporeal ;  and  houses  and  other  buildings ;  also  an  un- 
divided share  in  land. 

3.  "  Conveyance  "   includes  assignment,  appointment,  lease, 
settlement,  and  other  assurance  and  covenant  to   surrender, 
made  by  deed,  on  a  sale,  mortgage,  demise,  or  settlement  of 
any  property  or  on  any  other  dealing  with  or  for  any  property; 
and  "  convey  "  has  a  meaning  corresponding  with  that  of  con- 
veyance. 

"Mortgage."       4.  "Mortgage"  includes  any  charge  on  any  property  for  secur- 

"  Mortgage     jng  money  or  money's  worth  ;  and  "  mortgage  money  "  means 

money. '         Inoney  or  money's  worth,  secured  by  a  mortgage  ;  and  "  mort- 

'  Mortgagor."  gagor  "  includes  any  person  from  time   to  time  deriving  jti tie 
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7. 


"  Convey- 
ance." 


Convey. ' 
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under  the  original  mortgagor,  or  entitled  to  redeem  a  mortgage, 
.according  to  his  estate,  interest,  or  right,  in  the  mortgaged  pro- 
perty: and  "  mortgagee  "  includes  any  person  from  time  to  time  "Mortgagee." 
deriving  title  under  the  original  mortgagee. 

5.  "  Incumbrance  "  includes  a  mortgage  in  fee,  or  for  a  less  "incum. 
estate,  and  a  trust  for  securing  money,  and  a  lien,  and  a  charge  brance." 
of  a  portion,  annuity   or  other   capital  or   annual   sum  ;  and 
"  incumbrancer  "  has  a  meaning  corresponding  with  that  of  in-  "incum- 
cumbrance,  and  includes  every  person  entitled  to  the  benefit  brancer." 
of  an  incumbrance,  or  to  require  payment  or  discharge  thereof. 
R.  S.  0.  1887,  c.  102,  s.  1. 

PART   I. 

2.  —  (1)  Where  a  mortgagor  is  entitled  to  redeem,  he  shall,  Obligation  on 
by  virtue  of  this  Act,  have  power  to  require  the  mortgagee,  mortga&ee  to 

.  J  ,        ,      „      .    .  '   .„       ,   r    r.  .    =>   °      '  transfer  in-     , 

instead  ot  giving  a  certificate  of  payment  or  re-conveying,  and  stead  of  re- 

on    the   terms   nn    which    he    ^011  if!    KQ    hnnnd    to   rP.-PrmvAy    to  conveying. 

assign  the  mortgage  debt  and  convey  the  mortgaged  property  and^^c 
to  any  third  person,  as  the  mortgagor  directs  ;  and  the  mort-  41,  s.  15. 
gagee  shall,  by  virtue  of  this  Act   be  bound  to  assign   and 
convey  accordingly.     R.  S.  O.  1887,  c.  102,  s.  2  (1). 

(2)  The  right  of  the  mortgagor  under  this  section  to  require  Imp.  Act,  45 
an  assignment  as  aforesaid  shall  belong  to  and  be  capable  of  J11^4^  ^'2 
being  enforced  by  each  incumbrancer,  or  by  the  mortgagor, 
notwithstanding  any  intermediate  incumbrance  ;  but  a  requisi- 

tion of  an  incumbrancer  shall  prevail  over  a  requisition  of  the 
mortgagor,  and  as  between  incumbrancers  a  requisition  of  a 
prior  incumbrancer  shall  prevail  over  a  requisition  of  a  sub- 
sequent incumbrancer.  60  V.  c.  15,  Sched.  A  (23). 

(3)  This  section  does  not  apply  in  the  case  of  jijnortgagee 

being  OT  ft  frying  hppn  \i\  possession. 

(4)  This  section  shall  have  effect  notwithstanding  any  stipu- 
lation to  the  contrary.     R.  S.  O.  1887,  c.  102,  s.  2  (2,  3). 

3.  —  (1)  A  mortgagor,  as  long  as  his  right  to  redeem  subsists.  power  for 
shall,  by  virtue  of  this  Act,  be  entitled  from  time  to  time,  at  mortgagor  to 
reasonable  times,  on  his  request,  and  at  his  own  r»nlStc 


< 


payment  of  the  mortgagee's  costs  and  expenses  in  this  behalf,  imp.  Act, 
to  inspect  and  make  copies  or  abstracts  of  or  extracts  from  the  44?1nd4?6v 
documents  of  title  relating   to  the  mortgaged  property  in  the 
custody  or  power  of  the  mortgagee. 

(2)  This  section  applies  only  to  mortgages  made  after  the 
1st  day  of  July,  1886,  and   shall  have    p/ffpsp.t. 


any  stipulation  to  the  contrary.     R.  S.  0.  1887,  c.  102,  s.  3. 

4.  —  (1)  All  money  payable  on  an  insurance  to  a  mortgagor  Insurance 
shall,  if  the  mortgagee  so  requires,  be  applied  by  the  mortgagor  g£ne 
in  making  good  the  loss  or  damage  in  respect  of  which  the  s.  2& 
money  is  received. 
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Sec.  4  (2). 


(2)  Without  prejudice  to  any  obligation  to  the  contrary 
imposed  by  law  or  by  special  contract,  a  mortgagee  may 
require  that  all  money  received  on  an  insurance  be  applied  in 
or  towards  the  discharge  of  the  money  due  under  his  mortgage. 
R.  S,  0.  1887,  c.  102,  s.  4. 


Covenants  to 
be  implied. 


5.  There  shall,  in  the  several  cases  in  this  section  men- 
tioned, be  deemed  to  be  included,  and  there  shall  in  those  several 
Imp.  Act,  s.  7.  cases  -fay  virtue  of  this  Act  be  implied,  covenants  to  the  effect  in 
this  section  stated,  by  the  person  or  by  each  person  who  conveys, 
as  far  as  regards  the  subject-matter  or  share  of  subject-matter  ex- 
pressed to  be  conveyed  by  him,  with  the  person,  if  one,  to 
whom  the  conveyance  is  made,  or  with  thejyersons  jnint.lv  if 
more  than  one,  to  whom  the  conveyance  is  made  as  joint 
tenants,  or  with  each  of  the  persons,  if  more  than  one,  to 
whom  the  conveyance  is  made  as  tenants  in  common,  that 
is  to  say  : — 

On  mortgage,  (a)  In  a  conveyance  by  way  of  mortgage,  the  following 

owner!61  covenants    by   the   person   who    conveys,   andjs 

"  to  convey  as  beneficial  ownerr 


Rev.  Stat. 
c.  126. 

On  mortgage 
of  leaseholds, 
by  beneficial 
owner. 


Validity  of 
lease. 


/  For  payment  of  the  mortgage  money  and  interest,  and 
observance  in  other  respects  of  the  proviso  in  the 
mortgage  ; 

7-  Good  title  ; 

Right  to  convey  ; 

(/  That,  on  default,  the  mortgagee  shall  have  quiet  possession 
of  the  land  ; 

f  Free  from  all  incumbrances  ; 

i  That  the  mortgagor  will  execute  such  further  assurances 
of  the  said  lands  as  may  be  requisite  ;  and 

J  That  the  mortgagor  has  done  no  act  to  incumber  the  land 
mortgaged  ; 

According  to  the  tenor  and  effect  of  the  several  and  respec- 
tive forms  of  covenants  for  the  said  purposes  set 
forth  in  Schedule  B  to  The  Act  respecting  Short 
Forms  of  Mortgages. 

(6)  In  a  conveyance  by  way  of  mortgage  of  leasehold 
property,  the  following  further  covenant  by  the 
person  who  conveys,  and  is  expressed  to  convey, 
as  beneficial  owner,  namely  ; 

/  That  the  lease  or  grant  creating  the  term  or  estate  for 
which  the  land  is  held  is,  at  the  time  of  convey- 
ance, a  good,  valid,  and  effectual  lease  or  grant  of 
the  land  conveyed,  and  is  in  full  force,  unforfeitea, 
and  unsurrendered,  and  in  nowise  become  void,  or 
voidable,  and  that  all  the  rents  reserved  by,  and 
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all  the  covenants,  conditions  and  agreements  con- 
tained in,  the  lease,  or  grant,  and  on  the  part  of 
the  lessee  or  grantee  and  the  persons  deriving  title 
under  him  to  be  paid,  observed,  and  performed, 
have  been  paid,  observed  and  performed,  up  to  the 
time  of  conveyance ; 

X   And  also,  that  the  person  so  conveying,  or  the  persons  payment  of 
deriving  title  under  him,  will  at  all  times,  as  long  rent  and  per- 

1 1  •  i         *?    j. i  formance  of 

as  any  money  remains  on  the  security  01  the  con-  COVenants. 
veyance,  pay,  observe,  and  perform,  or  cause  to  be 
paid,  observed  and  performed,  all  the  rents  reserved 
by,  and  all  the  covenants,  conditions  and  agreements, 
contained  in  the  lease  or  grant,  and  on  the  part 
of  the  lessee  or  grantee,  and  the  persons  deriving 
title  under  him,  to  be  paid,  observed  and  per- 
formed, and  will  keep  the  person  to  whom  the 
conveyance  is  made,  and  those  deriving  title  under 
him,  indemnified  against  all  accidents,  proceedings, 
costs,  charges,  damages,  claims  and  demands,  if  any, 
to  be  incurred  or  sustained  by  him  or  them,  by 
reason  of  the  non-payment  of  such  rent,  or  the 
non-observance  or  non-performance  of  such  cov- 
enants, conditions  and  agreements,  or  any  of  them. 
B.  S.  0.  1887,  c.  102,  s.  5. 

6.  In    a   mortgage,    where    more   persons    than    one    are:  implied  cove- 
expressed  to  convey  as  mortgagors,  or  to  ioin  as  covenantors,  nants  m  m°Ft: 

j.i        •        v    j  AIT  •  L      i~    1 1 1    -U       J  J     A       L     &a£es  are  Jom* 

the  implied  covenants  on  their  part  shall  be  deemed   to   be  and  several. 
.joint  and  several  covenants  by  them  ;  and  where  there  are  more  imp.  Act, 
mortgagees  than  one,  the  implied  covenant  with  them  shall  be  s  28> 
deemed  to  be  a  covenant  with  them  jointly,  unless  the  amount 
secured  is  expressed  to  be  secured  to  them  in  shares  or  distinct 
sums;  in   which  latter  case  the  implied  covenant  with  them 
shall  be   deemed   to  be  a   covenant  with  each  severally   in 
respect  of  the  share  or  distinct  sum  secured  to  him.     R.  S.  0. 

1887,  c.  102,  s.  6. 

i . 

V.  The  preceding  two  sections  apply  only  to  mortgages  made  Application  of 
after  the  1st  day  of  July,  1886.     B.  S.  O.  1887,  c.  102,  s.  7. 


ss.  5,  6. 


8.  Any  mortgagee  of  freehold  or  leasehold  property,  or  any  Mortgagee  of 
assignee  of  such  mortgagee,  may  take  and  receive  from  the  S^jS. 

,   .  .  ,  p  ,  i  .,  p         ,  ,  .         property,  etc., 

mortgagor  or  his  assignee  a  release  ot  the  equity  oi  redemption  may  receive  a 
in  such  property,  or  may  purchase  the  same  under  any  judg-  :  without  6tC'' 
ment  or  decree   or  execution  without  thereby   merging   the  merger  of  debt. 
mortgage  debt  as  against  any  subsequent  mortgagee  or  person 
having^a  charge  on  the  same  property.     B.  S.  0.  1887,  c.  102, 
8. 

9.  In  case  such   prior  mortgagee   or  his  assignee  acquires  where  mort- 
the  equity  of  redemption  of  the  mortgagor  in  the  manner  afore-  ga£ee  acquires 
said,  no  subsequent  mortgagee  or  his  assignees  shall  be  entitled  demptire 


on, 
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subsequent  to  foreclose  or  sell  such  property  without  redeeming  or  selling, 
mortgagee  not  subject  to  the  rights  of  such  prior  mortgagee  or  his  assignee,  in 
foreclose  or  the  same  manner  as  if  such  prior  mortgagee  or  his  assignee  had 
sell  property  not  acquired  such  equity  of  redemption.  R.  S.  0.  1887,  c.  102, 

without  re-  Q 

deeming,  etc.    ®'  **• 

Priority  .  10.  The  preceding  two  sections  shall  not  affect  any  priority 
try  ?aws?ot  [°r  claim  which  any  mortgagee  may  have  under  the  registry 
to  be  affected.  I  laws.  R.  S.  0.  1887,  c.  102,  s.  10. 


Executors  of 
mortgagee 
may  assign, 
etc. 


1  1  .  Where  a  person  entitled  to  any  freehold  land  by  way 
of  mortgage  has  departed  this  life,  and  his  executor  or  adminis- 
trator has  become  entitled  to  the  money  secured  by  the  mort- 
gage, or  has  assented  to  a  bequest  thereof,  or  has  assigned  the 
mortgage  debt,  such  executor  or  administrator,  if  the  mortgage 
money  was  paid  to  the  testator  or  intestate  in  his  lifetime,  or 
on  payment  of  the  principal  money  and  interest  due  on  the 
mortgage,  or  on  receipt  of  the  consideration  money  for  the 
assignment,  may  convey,  assign,  release  or  discharge  the  mort- 
gage debt  and  the  mortgagee's  estate  in  the  land  ;  and  such 
executor  or  administrator  shall  have  the  same  power  as  to  any 
portion  of  the  lands  on  payment  of  some  part  of  the  mortgage 
debt,  or  on  any  arrangement  for  exonerating  the  estate,  or  any 
part  of  the  mortgage  lands,  without  payment  of  money  ;  and 
such  conveyance,  assignment,  release  or  discharge  shall  be  as 
effectual  as  if  the  same  had  been  made  by  the  person  having 
the  mortgagee's  estate.  R.  S.  0.  1887,  c.  102,  s.  12  ;  c.  110,  s.  16. 


Certificate  of 


1  *J.  Every  certificate  of  payment  or  discharge  of  a  mortgage, 
to  be  valid,  at  or  °^  the  conditions  therein,  or  of  the  lands  or  of  any  part  of 
whatever  time  the  same,  or  of  any  part  of  the  money,  by  the  mortgagee,  or  his 
assignee,  his  heirs,  executors,  administrators,  or  assigns,  or  any 
one  of  them,  at  whatsoever  time  given,  and  whether  before  or 
after  the  time  limited  by  the  mortgage  for  payment  or  perform- 
ance, shall,  if  in  conformity  with  The  Registry  Act,  be  valid,  to 
all  intents  and  purposes  whatsoever.      R.  S.  0.  1887,  c.  102,  s. 
13;  c.  110,s.  17. 


given. 


Rev.  Stat. 
c.  136. 


Effect  of  ad- 


Imp.  Act  44- 
45  V.  c.  41, 
s.61. 


13. — (1)  Where  in  a  mortgage  or  an  obligation  for  pay- 
ment of  money,  or  a  transfer  of  mortgage  or  of  such  obli- 
gation, the  sum,  or  any  part  of  the  sum,  advanced  or  owing  is 
expressed  to  be  advanced  by  or  owing  to  more  persons  than 
one  out  of  money,  or  as  money,  belonging  to  them  on  a  joint 
account,  or  where  a  mortgage,  or  such  an  obligation,  or  such  a 
transfer  is  made  to  more  persons  than  one,  jointly  ^aai^o^jj 
shares — the  mortgage  money,  or  other  money  or  money's  worth, 
for  the  time  being  due  to  those  persons  on  the  mortgage  or 
obligation,  shall  be  deemed  to  be  and  remain  money  or  money's 
worth  belonging  to  those  persons  on  a  joint  account,  as  between 
them  and  the  mortgagor  or  obligor  ;  and  tb^  rar^pt  in  writing- 
of  the  survivors  or  last  survivor  of  them,  or  of  the  personal 
representatives  of  the  last  survivor,  shall  be  a  complete  dis- 
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charge  for  all  money  or  money's  worth  for  the  time  being  due, 
notwithstanding  any  notice  to  the  payer  of  a  severance  of  i^he 
joint  account. 

(2)  This  Mention   applies  only  if  and  as  far  as  a  contrary 
jntention  is  not  expressed  in  the  mortgage,  or  obligation,  or 
transfer,  and  shall  have  effect  subject  to  the  terms  of  the  mort- 
gage, or  obligation,  or  transfer,  and  to  the  provisions  therein 
contained. 

(3)  This  section   applies  only  to  a  mortgage,  or  obligation, 
or  transfer  made  after  the  1st  day  of  July,  1886.     R.  S.  0. 
1887,  c.  102,  s.  14. 

1  4.  The  bong  fide  payment  of  any  money  to  and  the  receipt  Receipts  of 
thereof  by  any  person  to  whom  the  same  is  payable  upon  any  trustees, 

mOIu&T£lCr668 

express  or  implied  trust,  or  for  any  limited  purpose,  and  such  etc.,  or  sur-* 
payment  to  and  receipt  hy  the  survivor  or  survivors  of  two  or  ™»»  to  J? 
more  mortgagees  or  holders,  or  the  executors  or  administrators  charges. 
l}f  such  survivor,  or  their  or  his  assigns,  shall  effectually  dis-      ^     /  /7 
charge  the  person  paying  the  same  from  seeing  to  the  applica-    \),     /  / 
tion  or  being  answerable  for  the  misapplication  thereof,  unless  ' 

the  contrary  is  expressly  declared  by  the  instrument  creating     ->  ^  srf}  ) 
the  securit?    K  S.  0.  1887.  c.  102.  s.  15.     [flee  ateo  Cap.lgg. 


1  5.  The   right  of  a  mortgagee  to  distrain  for  ]^f,prp.«f.  in  Right  of 
arrear  upon  a  mortgage,  shall  be  limited  to  the  goods  and  mortgagee  to 
chattels  of  the  mortgagor,  and  as  to  such  goods  and  chattels,  limited. 
to  such  only  a.s  are  not  exempt  from  seizure  under  execution. 
This  section  shall  not  apply  to  mortgages  existing  on  the  25th 

day  of  March,  1886.     R.  S.  0.  1887,  c.  102,  s.  16. 

*  -  -  •  i 

10.  —  (1)  As  against  creditors  of  any  mortgagor  or  person  Mortgagee's 
in  pnpsftssinn   of  TymrtgflffftH   prftnm'sp.g  under  a  mortgagor,  the  ge£*  gmjjjj| 
right,  if  any,  to  distrain  upon  the   mortgaged   premises  for  to  one  year's 
arrears  of  interest  or  for  r^nf,,  jn  the  nature  of  or  in  lieu,  of  interest  or 
jnterest   under   the   provisions    of    any    mortgage    executed 
after  the  23rd  day  of  April,  1887,  shall  be  restricted  to  one 
year's   arrears   of  such    interest  or  rent,  but  this  restriction 
shall  not  apply  unless*some  one  of  such  creditors  shall  be  an 
execution  creditor,  or  unless  there  shall  be  an  assignee  for  the 
general  benefit  of  such  creditors  appointed  before  lawful  sale 
ofjbhe  ^oo^s_dk±iaiiLed^nor  unless  the  officer  executing  such 
writ  of  execution,  or  such  assignee  shall,  by  notice  in  writing 
to  be  given  to  the  person  distraining,  or  his  attorney,  bailiff, 
or  agent,  bgjore  siy*-h  1«-wfn1  aq.]p._  claim  the  benefit  of  the  said 
restriction,  and  in  case  such  notice  is  so  given,  the  distrainor 
shall  relinquish  to  the  officer  or  assignee  the  goods  distrained, 
upon  receiving  one  ,y  ear's  arrears  of  such  interest  or  rent  and 
his  reasonable  costs  of  distress,  or  if  such  arrears  and  costs 
shall  not  be  paid  or  tendered  he  shall  sell  only  so  much  of  the 
goods  distrained  as  shall  be  necessary  to  satisfy  one  year's 
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arrears  of  such  interest  or  rent  and  the  reasonable  costs  of 
distress  and  sale,  and  shall  thereupon  relinquish  any  residue 
of  goods,  and  pay  any  residue  of  moneys,  proceeds  of  goods 
so  distrained,  to  the  said  officer  or  assignee. 

Reimburse-          (2)  Any  officer  executing  a  writ  of  execution,  or  an  assignee 

•«ient  of  officer  who  snan  pay  any  money  to  relieve  goods  from  distress  under 

the  next  preceding  subsection,  'shall  be  entitled  to  reimburse 

himself  therefor   out   of   the  proceeds   of   the   sale   of   such 

goods. 

.Notice  of  sale.  (3)  Goods  distrained  for  arrears  of  interest  or  rent,  as 
j  aforesaid,  shall  not  be  sold  except  after  such  public  notice  as 
i  is  now  required  to  be  given  by  a  landlord  who  sells  goods 
'distrained  for  rent.  R.  S.  O.  1887,  c.  102,  s.  17. 


Payment  of 
l  after 


IT.  —  (1)  Where  default  has  been  made  in  the  payment  of 
principal  money  secured  by  any  mortgage  made  subse- 
,  *  quent  to  the  1st  day  of  July,  1888,  according  to  the  terms 
and  conditions  thereof,  the  same  may  be  paid  at  any  time 
thereafter  without  previous  notice  to  the  person  entitled  to 
receive  the  same,  and  without  the  payment  of  any  interest  in 
lieu  of  such  notice  ;'  Provided  always,  that  if  in  or  by  frjift  ^«jrl 
mortgage  or  otherwise*  there  has  been  any  express  agreement 
with  respect  either  to  such  notice  or  to  interest  to  be  paid  in 
lieu  thereof,  such  agreement  shall  be  binding  and  have  the 
same  effect  as  if  this  section  had  not  been  passed  ^Provided 
moreover,  that  this  section  shall  not  be  held  as  applying  to 
any  default  in  the  payment  of  principal  money  that  may  have 
become  due  or  payable  only  by  reason  of  some  default  made 
in  the  payment  of  interest  money  secured  or  payaFfe  by  nr 


Proviso. 


Proviso. 


under  any  such  mortgage  J  or  by  reason  of  some  default  made 
in  the  payment  of  any  instalment  of  principal  money,  or  any 
portion  of  any  instalment  of  principal  money  secured  or  pay- 
able by  or  under  any  such  mortgage,  but  shall  be  held  as 
applying  to  any  such  instalment  in  respect  of  which  default 
has  been  made  as  aforesaid. 

Mortgages  (2)  Any  rule,  question  or  matter  of  law  and  equity  affecting 

prior3 tonj°uiy   or  arising  out  of  any  default  in  the  payment  of  money  secured 
1st,  1888,  not  by  any  mortgage  made  on  or  prior  to  the  said  1st  day  of  July, 
1888,  shall  in  all  respects,  and  for  all  purposes,  be  adjudged 
and  determined  as  if  the  provisions  of  this  section  had  not 
been  enacted.     51  V.  c.  15,  s.  2. 


Powers  inci- 


deault  for 
certain  time, 


PART  II. 

1 8.  Where  any  principal  money  is  secured  or  charged  by  deed 
executed  after  the  llth  day  of  March,  1879,  on  anv  here.dita.- 
mentsof  any  tenure  or  on  any  interest  therein,  the^firson  to 
whom  the  money7  shall,  for  the  time  being,  be  payable,  his 
executors,  administrators  and  assigns,  shall/at  any  time  after  the 
expiration  of  four  months  from  the  time  when^he  principal 
money  shall  have  become  payable,  according  to  the  terms  of  the 
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deed,  or  after  any  intern^.  on  f.hft  principal  money  fthfrl1  ha.vft 
been  in  arrear  for  six  months,  01*  after  any  omission  to  pay  any 
premium  on  any  insurance  which,  by  the  terms  of  the  deed^ 
.  ought  to  be  paid  by  the~person  entitled  to  the  property  subject 
to  the  charge,  have  the  following  powers,  to  the  same  extent 
(but  no  more)  as  if  they  had  been  in  terms  conferred  by  the 
person  creating  the  charge,  namely  : 

1st.  A  power  to  sell,  or  concur  with  any  other  person  in  Power  of  sale. 
selling,  the  whole  or  any  part  of  the  property  by  public  auction         o         ~ 
or  private  contract,  subject  to  any  reasonable  conditions  he  may       &•  t\O 
think  fit  to  make,  and  to  rescind  or  vary  contracts  for  sale,  or 
buy  in  and  re-sell  the  property,  from  time  to  time,  in  like 
manner. 

2nd.  A  power  to   insure,   and   keep   insured,  from  loss  or  Power  to 
damage  by  fire,  the  whole  or  any  part  of  the  property  (whether  lnsure- 
affixed  to  the  freehold  or  not)  which  is  in  its  nature  insurable, 
and   to  add   the    premiums   paid   for  snfih   insurance  fo  th? 
principal  money  secured  at  the  same  rate  of  interest.     R.  S.  0. 
1887,  c.  102,  s.  18  ;  51  Y.  c.  15,  s.  3,  part. 

1  9.  Receipts  for  purchase  money  given  by  the  person  or  Receipts  for 
persons  exercising  the  power  of  sale  by  the  preceding  section  J 
conferred,  shall  be  sufficient  discharges  to  the  purchaser,  who  cient  dis- 
shall  not  be  bound  to  see  to  the  application  of  the  purchase  char£es 
money.     R.  S.  0.  1887,  c.  102,  s.  19. 

20.—  (1)  No   sale   as  aforesaid  shall  be  made  until   after  Notice  before 

/  i 

two  months'  notice  in  writing-  has  been  given  to  any  subsequent     e< 
mcjimbj:aii£ex  *"and    to  the    person   entitled    to    the   property 
subject  to  the  charge  and  to  such  incumbrance,  the  notice  to^^^C 
be  given  mther_persorta^y  ™'  ^  his  nana.1  or  1fl.st._plana-of  j-esi- 
dence^  in  this   I)rovinceJ  which   notice   may  be  given  at  any 
time  after  any  default  in  making  a  payment  provided  for  by 
the  deed.     R.  S.  0.  1887,  c.    102,  s.  20  (1)  ;  51  V.  c.  15,  s.  3, 
part. 

(2)  In  case  of  the  death  of  the  person  entitled  subject  to  the 
charge,  and  of  his  interest  therein  passing  to  infant  heirs  or 
devisees,  the,jiotice  shall  b^  gjvftn  «q  ^fnvaa'airl  fn  \\\*  *w^\.™ra. 
or  administrators,  as  well  P-S  *n  T""a  hftira  n^  r]Ayi«PA^  a$  foe  ^agA 
may  be. 

(3)  The  notice  for  an  infant  heir  is  to  be  served  upon  his 
guardian,  and  is  also  to  be  served  upon  thp.  infant  himself,  jf 
over  the  age  of  twelve  years.     R.  S.  0.  1887,  c.  102,  s.  20  (2-3). 


When  a  sale  has  been  effected   in^^rofe^s^L.e^aiciae  Improper  sale 
of  the  powers  hftrp.hv  p.rm  furred   the  title  of  the  purchaser  shall  ?°f  to  defeat 

—  TT  —  I-    II     j.  •••••»-*  r  title  of  pur-  //). 

not  be  liable  to  be  impeached  on  the  ground  that  no  case  had  chaser. 
arisen  to  authorize  the  exercise  of  such  power,  or  that  such 
power  has  been  improperly  or  irregularly  exercised,  or  that  no 
such  notice  as  aforesaid  has  been  given  :  but  any  person  dam- 
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Sec.  21 


Form  of 
notice. 


nified  by  any  such  im authorized,  improper,  or ^  irregulajuexar- 
cise  of  such  power,  shall  have  his  remedy  against  the  person 
seTKng.  R.  S.  O.  1887,  c.  102,  s.  21. 

22.  The  notice  of  sale  may  be  in  the  following  form  or  to  the 
following  effect  : 

I  hereby  require  you  on  or  before  the  day  of  18     ,  (a  day 

not  less  than  tivo  calendar  months  from  the  service  of  the  notice,  and  not  less 
than  six  months  after  the  default]  to  pay  off  the  principal  money  and 
interest  secured  by  a  certain  indenture  dated  the  day  of 

18  and  expressed  to  be  made  between  (here  state  parties  and  describe 
mortgage  property)  which  said  mortgage  was  registered  on  the  day  of 

(and  if  the  mortgage  has  been  assigned  add :  and  has  since  become 
the  property  of  the  undersigned).  And  I  hereby  give  you  notice  that  the 
amount  due  on  the  said  mortgage  for  principal,  interest,  and  costs  respec- 
tively, is  as  follows  :  (set  the  same  forth). 

And  unless  the  said  principal  money  and  interest  and  costs  are  paid  on 
or  before  the  said  day  of  I  shall  sell  the  property  comprised 

in  the  said  indenture  under  the  authority  of  the  Act  entitled  An  Act 
respecting  Mortgages  of  Real  Estate. 
Dated  the  day  of  18     . 

R.  S.  O.  1887,  c.  102,  s.  22  ;  58  V.  c.  19,  s.  1. 

23.  The  notice  of  sale  of  lands  may  be  registered  in  the  reg- 
istry office  of  the  registry  division   in   which  the  lands  are 
situate,  in  the  same  manner  as  any  other  instrument  affecting 
the  land,  and  such  registration  shall  have  the  same  effect,  and 
the  duties  of  the  registrar  in  respect  of  the  same  shall  be  as  in 
the  case  of  any  other  registered  instrument,  and  the  fee  to  be 
paid  such  registrar  for  registering  the  same  shall  be  fifty  cents. 
R.  S.  0.  1887,  c.  102,  s.  23. 

24. — (1)  The  affidavit  for  the  purpose  of  registering  the  notice 
shall  be  made  by  the  person  who  served  the  same,  and  shall 
prove  the  time,  place,  and  manner  of  such  service,  and  that  the 
copy  delivered  to  the  registrar  is  a  true  copy  of  the  notice 
served. 

Certified  copy      (2)  A  copy  of   such  registered  notice  and  affidavit,  certified 
noSt^be*     under  *ne   hand   and  seal  of  office  of  the  registrar,   shall  in 
evidence.         all  cases  be  received   as  prima  facie  evidence  of  the  facts 
therein  stated.     R.  S.  0.  1887,  c.  102,  s.  24. 


Registration 
of  notice. 


Affidavit  for 
registration. 


money. 


Application  of  £5.  The  money  arising  by  a  sale  effected  as  aforesaid  shall 
be  applied  by  the  person  receiving  the  same  as  follows  :  firstly, 
in  payment  of  all  the  expenses  incident  to  the  sale  or  incurred 
in  any  attempted  sale;  secondly,  in  discharge  of  all  interest 
and  costs  then  due  in  respect  of  the  charge  in  consequence 
whereof  the  sale  was  made  ;  and  thirdly,  in  discharge  of  all  the 
principal  moneys  then  due  in  respect  of  such  charge  ;  and  the 
residue  of  such  money  sha.11  hc>  pn.iVl  f.o  the  subsequent  incum- 
bra/nnera  according  to  their  priorities,  and  the  balance  to  the 
person  entitled  to  the  property  subject  to  the  charge,  his  heirs. 
administrators"  or  assigns,  as  the  case  may  Tpe, 


RrS.  O.  1887,  c.  102,  s.  25. 
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26.  The  person  exercising  the  power  of  sale  hereby  conferred  Conveyance  to 
shall  have  power  by  deed  to  convey  or  assign  to  and  vest  in  the  the  purchaser. 
purchaser  the  property  sold,  for   all  the  estate  and  interest 
therein,  which  the  person  who  created  the  charge  had  power  to 
of.      K,.  S.  (  )    1887   p.  102    a.  2fi. 


27.  At  any  time  after  the  power  of  sale  Ijerehy  conferred 

shall  have  become  exercisable,  the  person  entitled  to  exercise  ch»rp  m.av 
the  same  shall  be  entitled  to  demand  and  recover,  from  the  deeds°and  con- 
person  entitled  to  the  property  subject  to  the  charge,  all  the  veyance  of 
deeds  and  documents  in  his  possession  or  power  relating  to  the  ega 
same  property,  or  to  the  title  thereto,  which  he  would  have 
been  entitled  to  demand  and  recover  if  the  same  property  had 
been  conveyed,  appointed,  surrendered,  or  assigned  to  and  was 
then  vested  in  him  for  all  the  estate  and  interest  which  the 
person  creating'the  charge  had  power  to  dispose  of  ;  and  where 
the    legal    estate    is    outstanding    in    a  trustee,   the    person 
entitled  to  a  charge  created  by  a  person  equitably  entitled,  or 
any  purchaser  from  such  person,  shall  be  entitled  to  call  for  a 
conveyance  of  the  legal  estate  to  the  same  extent  as  the  person 
creating  the  charge  could  have  called  for  such  a  conveyance  if 
the  charge  had  not  been  made.     R.  S.  O.  1887,  c.  102,  s.  27. 

28.  So  much  of  Part  II  of  this  Act  as  provides  for  a  power  Provisions  as 
to  sell  shall  not  apply  in  the  case  of  a  deed  which  contains  a  |J^  t!?a  GP!  in 
power  of  sale,  except  as  is  in  the  next  section  provided  ;  and  certain  cases. 
so  much  of  this  Act  as  provides  a  power  to  insure  shall  not 

apply  in  the  case  of  a  deed  which  contains  a  power  to  insure, 
nor  shall  any  of  the  provisions  of  Part  II.  of  this  Ac,t*  flppty 
to  any  deed  which  contains  a  declaration  that  Part  II.  qf  tfrja 
Act  is  not  to  apply  thereto.  R  S.  0.  1887,  c.  102,  s.  29  ; 
5l  V.c.  15,  s.  4.  53  V.  c.  27,  s  1. 

29.  —  (1)  Whenever  a  mortgage  made  in  pursuance  of  The  Power  of  sale. 
Act  respecting  Short  Forms  of  Mortgages  contains  a  power  of  Re1^fi  Stat< 
sale  in  the  form  No.  14,  in  Column  One  of  Schedule  B  to  the  said 

Act,   the   mortgagee,   his  heirs,  executors,   administrators  or 

assigns  may,  in  exercising  tfrp.  s.,ajd  pow^r,  in  lieu  of  taking  the 

proceedings  provided  for  by  the  said  form  No.  14,  Column  Two,  Mortgagee 

take  proceedings  under  and  have  the  benefit  of  the  provisions  of 

of  Part  II.  of  this  Act,  except  that  such  power  shall  not  be  proceed  under 

exercisable  until  after  at  least  four  months'  default  and  at  * 

least  tw«^T"'™*harTin+.i'f»pi  or  such  longer  periods  as  may  by  the 

power  contained  in  such  mortgage  be  fixed  therefor,  and  the 

said  Part  II.  shall  apply  to  a   sale   made   under   such  power. 

51  V.  c.  15,  s.  4. 

(2)  Whenever  a  mortgage  purporting  to  be  made  in  pur-  When  mort- 
suance  of  The  Act  respecting  Short  Forms  of  Mortgages  con-  forgsa?e°withP 
tains  a  power  of  sale  which  provides  for  a  sale  without  notice,  out  notice. 
the  mortgagee,  his  heirs,  executors,  administrators  or  assigns  Rev.  Stat. 
may  take  proceedings  to  sell  under  and  sell  and  have  the  c' 
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benefit  of  the  provisions  of  Part  II.  of  this  Act  as  fully  and 
effectually  as  if  the  mortgage  had  not  contained  a  power  of 
sale.  This  subsection  shall  be  held  to  apply  to  all  mortgages 
whether  heretofore  or  hereafter  made.  53  V.  c  .  27,  s.  1. 

Taxation  of          30.  The  mortgagee's  costs  may,  without  an  order,  be  taxed 
costs.  by  one  of  fche  taxing  officers  of  the  Supreme  Court  of  Judi- 

cature or  by  the  local  master,  at  the  instance  of  any  party 
interested.  R.  S.  0.  1887,  c.  102,  s.  28. 

PART  III. 

When  demand      31. — (1)  In  order  to  prevent  the  making  of  unnecessary  and 
»f  payment      vexatious  costs  in  respect  to  mortgages,  it  is  hereby  enacted 

.«nade  or  notice  ,,  ,  ,.   P  &  .  J     .       .  . 

pf  intention  to  tnat,  where  pursuant  to  any  condition  or  proviso  jxmtamed  in 
exercise  power  a  mortgage  there  has  been  made  or  given  a  demand  or  notice 

of  sale  given,      ~irr •"-• c   ji  p 

no  other  pro-  either  requiring  payment  or  the  moneys  or  any  part  thereot 
ceedmgs  to  be  secured  by  such  mortgage,  or  declaring  an  intention  to  proceed 

taken  until  ex-          i  •        , -i  n        -\  •        i  •  i 

piration  of       under  and  exercise  the  power  ot  sale  contained  in  such  mort- 
time  named     gage,  no  further  proceedings  and  no  action  either  to  enforce 
demandt  with-  such  mortgage,   or  with  respect  to  any   clause,   covenant   or 
put  order  of  a  provision  therein  contained,  or  the  lands  or  any  part  thereof 
thereby  mortgaged  shall,  until   after  the  lapse   of  the   time 
at    or   after    which,   according   to   such    demand    or   notice, 
payment   of   the   moneys   is   to    be    made,    or   the  power  of 
sale  is  to  be  exercised  or  proceeded  under,  be  commenced  or 
taken  unless  and  until  an  order  permitting  the  same  shall  first 
be  had  and  obtained  either  from  the  Judge  of  a  County  Court 

or  from  a  Judge  of  the  High  Court. 

• 

Proof  on  which      (2)  Such  order  may  be  obtained  expartc,  but  only  upon  such 
e    affidavits  and  proof  as  will  satisfy  the  Judge  that  it  is  reason- 
able and  equitable  that  the   proposed   action  or  proceeding 
should  be  allowed  to  be  taken  and  proceeded  with. 

Title  of  affida-      (3)  Such  affidavit  or  order  may  be  entitled  as  follows  : — 

vit  or  order. 

In  the  matter  of  a  mortgage  purporting  to  be  made  between  (describ- 
ing the  parties  thereto  as  in  tJie  mortgage)  and  bearing  date  on  the 
day  of 


This  section 
not  to  apply 
to  proceedings 
to  stay  waste 
etc. 


(4)  This  section  shall  not  apply  to  proceedings  to  stay  waste 
or  other  injury  to  the  mortgaged  premises,  and  the  costs  of  any 
application  thereunder  shall  be  in  the  discretion  of  the  Judge. 
R.  S.  0.  1887,  c.  102,  s.  30. 


Paymenttobe      32.  When  such  demand  or  notice  requires  payment  of  all 
terms  monevs  secured  to  be  paid  by  or  under  a  mortgage,  the  party 


of  notice.  making  such  demand  or  giving  such  notice  shall  accept  and 
receive  payment  of  the  same  if  made  as  required  by  the  terms 

coststl0n  °f  °^  suc^  n°tice  or  demand  ;  and  if  there  be  any  dispute  as  io 
the  costs  payable  by  the  person  by  or  on  whose  behalf  such 
payment  is  either  made  or  tendered  then  such  costs  shall,  pn 
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jthree  clear  days'  notice  to  such  person  by  the  person  claiming 
the  same,  be  taxed  and  ascertained  by  the  clerk  of  a  County 
Court,  or  bv  a  local  master  aforesaid,  and  thereupon  and  in  such 
case,  if  within  ten  days  after  said  costs  have  been  so  taxed  and 
ascertained,  payment  of  said  moneys  and  costs  are  duly  made 
or  tendered  to  the  person  entitled  thereto,  or  to  his  solicitor  or 
agent  in  that  behalf,  the  same  shall  be  deemed  and  taken  to 
have  been  paid  or  tendered,  as  the  case  may  be,  within  the 
meaning  of  such  notice  or  demand,  and  in  compliance  therewith, 
R.  S.  0.  1887,  c.  102,  s.  31. 


33.  The  purchaser  in  good  faith  of  a  mortgage  may  to  the  Purchaser  of 
extent  of  the  mortgage  fand  except  as  against  the  mortgager,  mortgage  may 
biskeirs,  executors,  or  administrators),  set  up  the  defence  of  Of  puLhas^for 
purchase  for  value  without  notice  in  the  same  manner  as  a  pur-  value  without 
chaser  of  the  property   mortgaged  might  do.      R.  S.  0.  1887,  notlce> 
c.  102,  s.  32. 


34.  No  sale  made  prior  to  the  U3rd  day  of  March,  -£888,  Time  for 
shall  be  declared  to  be  invalid  on  the  ground,  or  by  reason  questioning 
only  of  the  same  having  been  made  in  pursuance  of  a  power  of  s< 
sale   contained   in  a   mortgage  where  such  power  has  been 
exercised   by   an   assignee  of  such   mortgage  instead  of  the     $-^- 
original  mortgagee  unless  within  two  years  after  the_makJDg 
of  any  such  sale,  proceedings  have  been  taken  to  declare  the 
slime  to  be  invalid  or  irregular  ;  but  nothing  in  this  section 
contained  snail  be  deemed  or  construed  to  confirm  any  such 
sale  which  for  any  other  reason  or  any  other  ground  might 
be  set  aside,  or  declared  irregular  or  invalid  ;  nor  shall  any- 
thing herein  contained  affect  any  proceeding,  suit,  or  matter. 
adjudged  or  determined  before  or  pending  at  the  said  date  or 
brought  within  three  months  thereafter.     51  V.  c.  15,  s.  5. 
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NOTES. 

Title  of  Act.  The  title  of  the  Act  is  somewhat  misleading.  Though  many  of 
the  provisions  are  applicable  only,  or  more  particularly,  to  mortgages  of  real 
estate,  the  word  "  property"  is  by  s.  1  to  be  construed,  unless  a  contrary  in- 
tention appears,  as  including  real  and  personal  property,  and  anything  in 
action  and  any  other  right  or  interest.  Such  sections,  therefore,  as  contain 
the  word  '  '  property  "  must  at  least  be  construed,  if  no  contrary  intention  ap- 
pears, to  relate  to  mortgages  of  every  kind,  i.e.,  to  all  conveyances  of  or 
charges  upon  property,  real  or  personal,  including  book  debts  and  policies  of 
insurance,  as  security  for  money  or  money's  worth. 

Mortgagor.  Mortgagor  is  defined  to  include  any  person  from  time  to  time 
deriving  title  under  the  original  mortgagor  or  entitled  to  redeem.  It  will 
therefore  include  a  purchaser  ;  a  grantee  under  a  voluntary  conveyance  ; 
Howard  v.  Harris  (1683)  1  Vern.  193;  a  second  mortgagee,  Hoole  v.  Smith 
(1881)  17  Ch.  D.  434  ;  an  execution  creditor  having  a  charge  on  the  la.ndT  Com- 
mercial Bank  v.  Watson  (1859)  5  L.J.O.S.  163;  Chamberlain  v.  Sovais  (1881) 
28  Gr.  404  ;  a  dowress.  Palmes  v.  Danby  (1700)  Pre.  Ch.  137  ;  a  wife 
entitled  to  an  inchoate  right  of  dower,  Building  and  Loan  Association 
v.  Carswell  (1879)  8  P.R.  73  ;  Ayerst  v.  McClean  (1890)  14  P.R.  15  ;  Blong  v. 
Fitzgerald  (1893)  15  P.R.  467  ;  a  surety  for  the  mortgage  money.  Seidler  v. 
Sheppard  (1866)  12  Gr.  456  ;  Martin  v.  Hall  (1878)  25  Gr.  471  ;  a  tenant  for 
years  of  mortgaged  land^  Martin  v.  Miles  (1883)  5  O.R.  404  ;  Collins  v.  Cun- 
mngham  (1892)  21  S.C.R7l39  ;  Tarn  v.  Turner  (1888)  39  Ch.  D.  456  ;  and^i 

McMaster  v.   Demmery  (1866)  12  Gr.  193  ;  and 


.y  nnp  fWiVing  an  intfrfst  from  the  mortgager  ,  per  Wilson,  C.J.  ; 
Martin  v.  Miles  (1883)  5  O.R.  404.  The  wife  of  a  purchaser  of  an  equity  of 
redemption  would  not  during  his  lifetime  have  the  right  to  redeem,  Monk  v. 
Benjamin  (1890)  13  P.R.  356,  nor  a  simple  contract  creditor,  unless  after  decree 
for  sale  in  a  creditor's  suit,  Christian  v.  Field  (1842)  2  Hare  177.  A  person  who 
owns  an  undivided  interest  in  land  has  no  right  to  redeem  a  mortgage  made  by 
his  co-owner  on  his  undivided  interest  ;  Nichol  v.  Allenby  (1889)  17  O.R.  275. 

Transfer  Instead  of  Reconveyance.  A  party  redeeming  was  formerly  not 
entitled  to  an  assignment,  but  simply  to  a  reconveyance,  Thompson  v.  McCar- 
thy (1877)  13L.J.N.S.  226;  Dunstan  v.  Patterson  (1847)  2  Phill.  341.  After  the 
enactment  of  s.  2  (1)  in  England  it  was  held  in  Teevan  v.  Smith  (1882)20 
Ch.  D.  724,  that  when  a  first  mortgagee  had  notice  of  a  second  mortgage,  the 
mortgagor  could  not  require  him  to  transfer  the  mortgage.  This  decision  was 
followed  in  Ontario  in  Rogers  v.  Wilson  (1887)  12  P.R.  322,  545,  where  it  was 
held  that  a  mortgagee  who  held  two  mortgages  from  the  same  mortgagor,  could 
not  be  compelled  to  assign  the  first  mortgage,  unless  the  second  mortgage  was 
paid.  To  provide  for  the  difficulties  in  adjusting  the  rights  of  several  suc- 
cessive encumbrancers,  s.  2  (2)  was  enacted  in  England  in  1882,  but  was  not 
enacted  in  Ontario  until  1897.  It  leaves  untouched  the  decision  in  Rogers  v. 
Wilson.  It  would  seem  also  that  it  left  untouched  the  right  of  the  mortgagee 
to  consolidate  his  securities  in  the  few  cases  where  such  right  exists,  because 
the  mortgagee  is  bound  only  to  transfer  "  on  the  terms  on  which  he  would  be 
bound  to  reconvey,"  Thompson  v.  Warwick  (1894)  21  A.R.  637  ;  Muttlebury 
v.  Taylor  (1892)  22  O.R.  312.  Where  a  tenant  for  life  failed  to  keep  down  the 
interest  on  a  mortgage,  he  was  held  not  to  be  entitled  to  require  the  mortgagee, 
who  was  a  remainderman,  to  transfer  the  mortgage  ;  Alderson  v.  Elgey  (1884) 
26  Ch.  D.  567. 

The  mere  fact  that  a  mortgagee  holds  two  or  more  mortgages  upon  the 
property  will  not  entitle  him  to  refuse  an  assignment  of  the  first  mortgage  to 
the  mortgagor,  if  he  is  suing  him  upon  his  covenant,  when  such  mortgagor  has 
parted  with  his  equity  or  redemption  and  the  subsequent  mortgages  were 
made  not  by  him,  but  by  his  assignees  ;  Kinnaird  v.  Trollope  (1888)  39  Ch.  D. 
636  ;  Queen's  College  v.  Claxton  (1894)  25  O.R.  282  ;  Stark  v.  Reid  (1895)  26 
O.R.  257. 

The  assignment  should  contain  only  the  ordinary  trustee  covenant  against 
encumbrances,  and  should,  if  necessary,  recite  the  exact  position  of  the  parties, 
and  of  any  collateral  securities,  Gooderham  v.  Traders  Bank  (1888)  16  O.R. 
438.  The  section  does  not  apply  where  any  mortgagee  is  or  has  been_Jn 
possession,  because  of  the  rule  that  an  assignment  by  such  a  mortgagee  would 
not  discharge  him  from  accountability  for  the  income  oi  the  property  alter  ttie 
Re  Prvtherch.  Prvtherch  v.  Williams  (18891  42  '  Ch.  D.  590 
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Where  a  company  has  a  lien  on  the  shares  of  a  shareholder  for  a  debt  due 
by  him  to  it,  s.  2  applies,  and  on  payment,  even  by  the  debtor,  it  may  be  required 
to  assign  the  debt  and  lien  ;  Everitt  v.  Automatic  Weighing  Machine  Co. 
(1892)  3  Ch.  506. 

Where  there  is  a  charge,  e.g.  a  jointure,  intervening  between  the  first  mort- 
gage and  subsequent  mortgages,  then  if  the  holder  of  the  charge  redeems,  the 
subsequent  mortgagees  can  only  redeem  subject  to  that  charge ;  Smithett  v. 
Hesketh  (1890)  44  Ch.  D.  161. 

Inspection  of  Title  Deeds.  A  mortgagee  was  not,  before  s.  3  was  enacted, 
bound  to  produce  his  deeds  unless  he  was  redeemed  ;  Chichester  v.  Marquis  of 
Donegal  (1870)  L.  R.  5  Ch.  497,  or  in  an  action  where  fraud  was  charged  ; 
Kennedy  v.  Green  (1833)  6  Sim.  6,  or  where  the  deed  was  referred  to  in  the 
defence  so  as  to  make  it  part  thereof  ;  Latimer  v.  Neate  (1837)  4  Cl.  &  F. 
570  ;  but  this  rule  did  not  extend  to  the  mortgage  ;  Patch  v.  Ward  (1865)  L. 
R.  1  Eq.  436,  or  an  endorsement  thereon  ;  Phillips  v.  Evans  (1844)  2  Y.  &  C. 
C.  C.  647  ;  but  semble  only  for  proof  at  the  trial :  Beaumont  v.  Foster  (1836) 
5L.  J.  Ch.  4,  but  not  an  assignment  of  the  mortgage  ;  Lewis  v.  Davis  (1853) 
17  Jur.  253.  The  right  to  inspect  is  under  s.  3  co-extensive  with  the  rightto 
redeem,  so  thai  if  the  ifETe  of  the  mortgagor  is  extinguished  by  the  Statute^? 
Limitations,  the  right  to  inspect  is  gone.  . 

Insurance  Moneys.  S.  4  is  from  Imp.  Act  44  &  45  Viet.  c.  41  s.  23  (3)  (4)  if". 
with  some  variations  in  the  language.  Formerly  the  right  of  the  mortgagee  to 
the  Insurance  money  was,  in  the  absence  of  an  assignment,  legal  or  equitable, 
of  the  insurance  governed  by  14  Geo.  Ill  c.  78  s.  83  which  was  repealed  by  50 
Viet.  c.  26s.  154  (R.  S.  0.  1887  c.  167s.  155)  Stinson  v.  Pennock  (1868)  14 
Gr.  604;  Carr  v.  Fire  Insce.  Co.  (1887)  14  0.  R.  487. 

The  right  to  insurance  money  will  extend  to  money  received  in  respect  of 
fixtures  upon  the  property  ;  Carr  v.  Fire  Insce.  Co.  (1887)  14  0.  R.  487  ; 
Waterous  Engine  Works  Co.  v.  McCann  (1894)  21  A.  R.  486.  Where_the 
insuranop  moneys  a,rpi  more  than  sufficient  to  pay  off  the  mortgage  upon  the 
property,  the  mortgagor  is  entitled  to  the  surplus  although  the  mortgagees 
may  hold  another  mortgage  from  him  upon  other  property  T  Re  Union  Assce. 
Co.  (1893)  23  0.  R.  6277 

The  mortgagee  may  hold  the  moneys  received,  in  reserve,  while  any  part  of 
the  mortgage  moneys  is  unpaid,  and  is  not  bound  to  apply  it,  either  upon 
arrears  or  upon  the  mortgage  moneys  as  they  become  due  or  a  fortiori  in  accel- 
eration of  the  payments  to  become  due  ;  Edmonds  v.  Hamilton  Provident  and 
LoanSocy.  (1891)  18  A.  R.  347  ;  Corham  v.  Kingston  (1889)  17  0.  R.  432. 

Implied  Covenants.  It  will  be  nnt.ine^  t-J^t  whpm  nrtvp.nant.g  a,rft  implied  nnflp.r 
.8.  5  they  are  ioint  and  several.  Where  in  a  bill  of  sale  of  chattels  the  vendor 
is  expressed  to  convey  "  as  beneficial  owner"  the  covenants  will  be  implied  ; 
Exparte  Stanford  (1886)  18  Q  B.  D.  259.  _ 

Merger.  Whether_by  taking  a  release  of  the  equity  of  redemption  a  merger  JL 
of  the  mortgalre"  debt  is  caused  is  a  question  ot  intention.  What  the  intention  C' 
of  the  parties  was  is  a  question  of  fact ;  JNorth  of  Scotland  Mortgage  Co.  v. 
German  (1880)  31  C.  P.  349.  Where  there  are  intermediate  encumbrancers  I 
thfifp!  will  bf>  no  mgrger ;  Hart  v.  ivicijuesten  (1875)  22  Gr.  133,  even  though 
the  personal  liability  of  the  mortgagor  may  be  released,  ib  ;  s.  9  ;  see  Thorne 
v.  Cann  (1895)  A.  C.  11  ;  Weaver  v.  Vandusen  (1889)  27  Gr.  477  ;  Liquidators 
Estate  Co.  v.  Willoughby  (1898)  A.  C.  321.  Where  the  mortgagee  after  taking 
a  conveyance  of  the  equity  of  redemption,  there  being  no  intermediate  encum- 
brance, seeks  to  recover  the  mortgage  money  on  the  covenant  for  payment,  the 
onus  is  upon  the  mortgagee,  to  prove  there  was  no  merger.  North  of  Scotland 
Mortgage  Co.  v.  Udell  (1882)  46  U.  C.  R.  511;  Cameron  v.  Gibson  (1889)  17 
0.  R.  233,  and  if  he  sells  the  property  so  as  to  put  it  out  of  the  power  of  the 
mortgagor  to  redeem,  he  cannot  recover ;  British  and  Canadian  Loan  and  Invest- 
ment Co.  v.  Williams  (1888)  15  0.  R.  366.  Taking  a  conveyance  to  the  mort- 
gagee's wife  will  prevent  a  merger  ;  Macdonald  v.  Bullivant  (1884)  10  A.  R.  582. 

Assignment  of  Mortgage  by  Executors.     S.  1 1  was  necessary  at  the  time  when  jl 
the  legal  estate  in  lands  vested  in  the  heir  of  the  deceased.     It  may  bf>  that  i± 
is  still  necessary  after  the  expiration,  of  a  year  irom  the  death,  see  H.  S.  O._c. 

Discharges  of  Mortgages.  Under  the  words  ' '  the  mortgagee  or  his  assignee, 
his  heirs,  executors,  administrators  or  assigns  or  any  one  of  them  "  o 


givf(_a,  jgood  (jigf.hfi.rgp  ;  Ex   parte   Johnson   (1875)  6  P.  R.    225,    if  he 
receives  the  mortgage  money,  Dilke  v.  Douglas  (1880)  5  A.  R.  63,   but  not  of 
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a  mortgage  made  by  himself  ;  Beaty  v.  Shaw  (1888)  14  A.  R.  600,  see  Notes  to 
R.  S.  0.  c.  129  p.  391.  Ex  parte  Johnson,  supra  is  not  to  be  implicitly  relied 
upon,  see  Armour  on  Titles,  229. 

Advance  on  Joint  Account.  S.  13  appears  to  have  been  re-enacted  in  Ontario- 
under  the  erroneous  idea  that  the  law  here  in  1886  was  the  same  as  the  English 
law  in  1881.  In  England  the  presumption  in  mortgage  investments  was  in 
favor  of  a  tenancy  in  common  ;  Robinson  v.  Preston  (1858)  4  K.  &  J.  505  ; 
and  it  was  therefore  necessary,  on  the  death  of  one  of  two  mortgagees,  to  join 
his  representatives  in  a  release  of  the  mortgage.  This  section  was  enacted  in 
England  as  mere  conveyancing  machinery  to  facilitate  the  dealing  with  the 
property.  The  joint  account  clause  was  not  conclusive  as  between  the  parties 
interested  in  the  money  ;  Re  Jackson,  Smith  v.  Sibthorpe  (1887)  34  Ch.  D.  732, 
but  except  when  a  contrary  intention  appeared,  ix  was  conclusive  as  between 
the  mortgagees  and  the  mortgagor.  Ontario  legislation  has  since  1849  con- 
tained the  provisions  of  s.  14  making  the  receipt  by  the  survivor  or  survivors 
of  mortgagees  good.  Those  provisions  were  taken  from  the  English  Statute  of  7 
&  8  Viet.  c.  76,  which  was  repealed  in  the  following  year.  It  will  be  noticed 
that  s.  13  provides  that  receipts  "  in  writing  "  shall  be  a  good  discharge  while 
s.  14  makes  the  payment  of  the  money  the  discharge.  A  discharge  of  mort- 
gage under  The  Registry  Act  may  be  effectually  given  by  the  surviving  mort- 
gagee by  virtue  of  s.  14,  he  being  the  person  "  entitled  by  law  to  receive  the 
money  and  discharge  the  mortgage  "  under  s.  76  of  The  Registry  Act  (R.  S.  O. 
c.  136);  Dilke  v.  Dougals  (1880)  5  A.  R.  63,  77. 

T1-ip,  plrjpo.t,  of  the  jojpt  account  n|a/iise  is  \vhfrr;  the  morfrtflifwps  arA  f.msf.fjps 
toTteep  the  trusts  off  the  face  of  the  mortgage  deed!  Theimportance  of  not 
setting  forth  the  trusts  is  shewn  by  the  case  of  Macklin  v.  Bowling  (1890)  19 
O.R.  441,  where  trustees  who  had  taken  a  release  of  the  equity  of  redemption 
were  held  not  to  be  able  to  make  a  good  title  without  the  concurrence  of  the 
cestui  que  trust.  The  court  has  absolutely  refused  to  go  behind  the  recital  of 
joint  account  or  to  inquire  what  the  trusts  are  ;  Re  Harman  and  Uxbridge 
&c.  Ry.  Co.  (1883)  24  Ch.  D.  720,  726;  see  also  Re  Parker  and  Beech's  Contract 
(1886)  54  L.T.  750.  The  English  Act  contains  a  form  of  a  joint  account  clause. 
Adapted  to  the  forms  used  in  Ontario,  it  would  read  as  follows  : — "  Witnesseth, 
that  in  consideration  of  $  paid  to  the  mortgagor  by  the  mortgagees,  out  of 
money  belonging  to  them  on  joint  account  (the  receipt  whereof  is  hereby 
acknowledged),  &c."  44  &  45  Viet.  c.  41,  Schedule  4. 

Right  of  distress.  S.  15  extends  to  all  cases  where  interest  is  distrained  for 
viz.,  (1)  mere  licenses  and  (2)  where  the  relationship  of  landlord  arid  tenant  is 
created  by  the  mortgage  between  the  mortgagor  and  mortgagee  ;  Edmonds  v. 
Hamilton  Provident  and  Loan  Society  (1891)  18  A.  R.  347.  The  ordinary  power 
givenby  a  mortgage  under  the  Act_respecting  short  jfprms  orMortgage  "  that 
tKe'mortgagee  may  '^f^ji11.  foHflrr£flrs  °^  '"tp.rest, "  js  a.  TnerfTliemisft  anoTbTn^s 
6nly  the  goods~of  th"e  party  giving  rL_  It  does  not  create  the  relationship  of 
laiidT^danTrtenant ;  Trust  and  Loan  Co.  v.  Lawrason  (1882)  10  S.C.R.  679,  6 
A.R.  286  ;  Royal  Canadian  Bank  v.  Kelly  (1869)  19  C.P.  196,  420 ;  Laing  v. 
Ontario  Loan  and  Savings  Co.  (1881)  46  U.C.R.  114.  Tfop  right,  todistrfl.jp  f0r 
interest  exists  only  as  to  such  interest  as  becomes  due  at  or  before  the  maturity 
of  the  mortgage — not  such  as  is  payable  by  way  of  damages  thereafter  ;  Klinck 
v." Ontario  Industrial  Loan  and  Investment  Co^  (1888)  16  0. R.  562 ;  and  it  may 
be  that  it  should  be  distrained  for  within  six  months  after  the  mortgage  matures 
ib.  There  may  be  a  power  to  distrain  for  arrears  of  mjiicipalmonev  ;  McDonell 
v.  Building  and  Loan  Assn.  (1885)  10  O.R.  580  ;  HoBbs  v.  Ontario  Loan  and 
Debenture  Co.  (1890)  18  S.C.R.  at  p.  552;  and  there  would  seem  to  be  no 
exemptions  allowable  to  a  mortgagor  on  such  aTchstress. 

Interest  payable  as  rent.  The  mortgage  may  create  the  relationship  of  land- 
lord and  tenant  between  the  mortgagor  and  mortgagee.  The  usual  method  is 
by  the  insertion  of  an  attornment  clause  by  which  the  mortgagor  acknowledges 
himself  tenant  to  the  mortgagee  at  a  certain  rent,  but  it  may  be  by  a  demise 
by  the  mortgagee — he  executing  the  mortgage;  see  Morton  v.  Woods  (1868)  L. 
R.  3  Q.B.  658,  L.R.  4  Q.B.  293.  An  attornment  operates  as  an  estoppel — the 
mortgagor  cannot  if  he  occupies  the  land  deny  the  tenancy  ib. ,  West  v.  Fritche 
(1848)  3  Ex.  216,  Ex  parte  Punnett  (1880)  16  Ch.  D.  226  ;  Ex  parte  Voisey 
(1882)  21  Ch.  D.  442;  Hobbs  v.  Ontario  Loan  and  Debenture  Co.  (1890)  18  S.  . 
C.R.  483.  In  England,  attornment  clauses  have,  in  some  cases,  been  held  to  be 
invalid  because  the  absurdity  of  the  rent  reserved  shewed  that  the  parties  did  not 
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intend  to  bonajide  create  the  relation  of  landlord  and  tenant  at  a  genuine  rent 
which  the  parties  intended  should  be  paid,  but  that  what  they  did  intend 
was,  that  in  case  of  bankruptcy  of  the  mortgagor,  the  mortgagee  should  be 
enabled  to  obtain  a  security  upon  chattels  which  had  not  been  assigned  to  him 
by  a  bill  of  sale  and  which,  but  for  the  device,  would  be  distributed  among  his 
creditors;  see  Ex  parte  Williams  (1877)  7  Ch.  D.  138,  where  the  rent  was  seven 
times  the  annual  value;  Exparte  Jackson  (1889)  14  Ch.  D.  725,  where  the  rent 
was|  57  times  the  annual  value.  But  where  the  rent,  though  large,  was  substanti- 
ally a  rent  which  a  tenant  might  honestly  agree  to  pay,  and  which  a  mortgagee 
might  honestly  expect  to  receive,  the  attornment  clause  was  upheld  ;  Ex  parte 
Voisey  (1882)  21  Ch.D.  442  ;  Re  Stockton  Iron  Furnace  Co.  (1879)  10  Ch.D.  335. 
The  ground  for  holding  an  attornment  invalid  when  the  rent  is  excessively 
absurd,  is  that  it  is  a  fraud  upon  the  Bankruptcy  law.  It  was  not  intended, 
however,  to  restrict  the  principles  laid  down  to  cases  in  which  the  question 
was  raised  after  a  bankruptcy,  but  the  principles  must  be  generally  applied 
wherever  the  interests  of  third  persons  require  their  application,  and  therefore 
in  a  case  in  Ontario  where  the  attornment  clause  purported  to  create  a  tenancy 
at  a  rental  of  $4,000  a  year,  when  the  actual  value  was  but  $750,  it  was  held 
that  no  real  tenancy  was  created  and  an  execution  creditor  was  entitled  to 
seize  chattels  upon  the  mortgaged  premises  as  against  the  mortgagee  :  Hobbs 
v.  Ontario  Loan  and  Debenture  Co.  (1890)  18S.C.R.  483,  16  A.R.  255,  15  0. 
R.  440. 

The  mortgagee  does  not  by  reason  of  the  attornment  clause  cease  to  be  a 
mortgagee  because  he  is  made  landlord,  and  is  therefore  entitled  to  the  rights 
of  a  mortgagee  as  to  trade  fixtures  ;  Ex  parte  Punnett  (1880)  16  Ch.  D.  226. 

It  is  no  objection  to  an  attornment  clause  that  the  rent  is  fluctuating  in 
amount  so  long  as  it  is  capable  of  being  made  certain  ;  Ex  parte  Voisey  (1882) 
21  Ch.  D.  442. 

Where  the  relation  of  landlord  and  tenant  was  created  a  mortgagee  could 
formerly  distrain  the  goods  of  a  stranger  ;  Kearsley  v.  Philips  (1883)  11  Q.  B. 
D.  621,  but  this  right  is  now  taken  away  by  s.  15;  Edmonds  v.  Hamilton 
Provident  and  Loan  Socy.  (1891)  18  A.  R.  347. 

A  mortgagee  with  an  attornment  clause  has  conferred  upon  him  a  very 
onerous  obligation,  viz.  the  liability  to  account  to  subsequent  mortgagees,  not 
only  for  rents  actually  received,  but  for  such  as  might  without  wilful  default 
have  been  received  and  the  mortgagee  is  thus  compelled  for  his  own  protection 
to  be  active  in  enforcing  his  right  as  a  lessor,  though  his  security  otherwise 
may  be  ample  ;  he  is  thus,  as  it  were,  converted  into  a  bailiff  for  subsequent 
encumbrancers;  per  Strong  J.  Hobbs  v.  Ontario  Loan  and  Debenture  Co.  (1890) 
18  S.  C.  R*.  at  pp.  501,  502  ;  see  also  per  James  L.  J.  Re  Stockton  Iron 
Furnace  Co.  (1879)  10  Ch.  D.  356,  but  the  foregoing  dictum  is  inconsistent  with 
the  decision  in  Stanley  v.  Grundy  (1883)  22  Ch.  D.  478,  where  Bacon  V.  C. 
held  that  the  mortgagee  was  not  obliged  to  avail  himself  of  the  clause. 

Payment  of  Principal  After  Default.     S.    17  relieves   the  mortgagor    of    the    /  7 

'  /• 


to  ^IVe  six  months    notice    befnrft    Vp    nan     nornppl      f-Jip,    nnnrf.gfl.gP.ft     fa 

ir'?Ttt  his  ni°T1fT  pftfr  dpf""H"  ;  Warmer  v.   Priestley  (1853)    16  Beav.    571  ; 

rowne  v.  Lockhart  (1840)  10  Sim.  424  ;  Archboldv.  Building  and  Loan  Assn. 
(1888)150.  R.237.  Unless  the  mortgage  otherwise  provides,  no  notice  is  required, 
and  no  bonus  need  be  paid  when  the  mortgage  was  made  after  1st  July   1888. 
When  a  default  occurs  in  payment  of  part  of  the  principal  the  mortgagee  can-| 
not  be  compelled  to  accept  the  whole  although  the  mortgage  may  contain  al 
provision  making  the  whole  sum  payable  upon  default  unless  the  mortgagee  has  1 
demanded  or  taken  proceedings  to  recover  the  whole  ;  Cruso  v.  Bond  (1882)  1  \ 
O.  R.  384  ;  Re  Houston,  Houston  v.  Houston  (1882)  2  0.  R.  84.  j  » 

Powers  Incident  to  Mortgages.  Part  II  of  the  Act  (ss.  18-28)  are,  with  varia-  '  O 
tions  as  to  time,  from  Lord  Cranworth's  Act  (23  &  24  Viet.  c.  145)  ss.  11-24. 
They  have  never  been  to  any  extent  relied  upon  in  practice  either  here  or  in 
England  because  of  the  more  favorable  provisions  usually  inserted  in  mortgages. 
The  sections  have  been  repealed  in  England  by  the  Conveyancing  Act  1881  and 
more  favorable  provisions  enacted.  It  will  be  noticed  that  the  powers  are 
limited  to  mortgages  of  "  hereditaments  of  any  tenure  or  any  interest  therein." 

The  power  to  insure  gives  the  mortgagee  power  only  to  add  the  premiums  to 
the  mortgage  debt  and  gives  no  right  to  require  its  immediate  payment. 

Ol 
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The  power  of  sale  is  not  exerciseable  if  the  mortgage  contains  a  power  of 
sale,  unless  the  mortgage  purports  to  be  made  under  the  Short  Forms  Act,  and 
the  power  of  sale  is  ' '  without  notice  "  and  therefore  not  entitled  to  the  benefit 
of  the  exponential  clause  of  that  act,  see  Re  Gilchrist  and  Island  (1886)  110. 
R.  537,  and  the  power  to  insure  does  not  apply  if  the  mortgage  contains  such  a 
power. 

The  provisions  of  part  II  mav  be  altogether  excluded  by  a  declaration  in  the 
mortgage  that  it  is  not  to  apply  ;  see  s.  28.  Perhaps  the  only  benefit j^o_be 
herived  from  such  exclusion  is  that  the  mortgagee's  costs  cannot  be  taxed  with- 
out  an  order  under  s.  30. 

A  purchaser  who  had  notice  of  the  facts  which  made  the  exercise  of  the 
power  improper  would  not- be  protected  by  s.  21 ;  Parkinson  v.  Hanbury  (1867) 
L.  R.  2  H.  L.  1  ;  Selwyn  v.  Garfit  (1887)  38  Ch.  D.  273  ;  but  the  section  would 
protect  a  bona  fide  purchaser  without  notice  even  though  the  mortgage  had 
been,  on  a  proper  taking  of  accounts,  satisfied;  Dicker  v.  Angerstein  (1876)  3 
Ch.  D.  600. 

Service  of  the  notice  may  be  made  either  personally  or  at  the  usual  or  last 
place  of  residence  of  the  party  to  whom  it  is  given  within  the  province.  It  is 
not  necessary  that  he  should  be  out  of  the  province  to  make  the  service  good 
under  the  latter  alternatives;  O'Donohue  v.  Whitty  (1883)  2  O.R.  430.  Notice 
should  be  served  upon  execution  creditors  having  executions  in  the  sheriffs 
hands  at  the  time  of  giving  notice  of  sale  to  the  owner  ;  Re  Abbott  and  Met- 
calf  (1891)  20  0.  R.  299  ;  and  upon  a  person  having  an  agreement  to  purchase 
of  which  the  mortgagee  has  notice  ;  Stewart  v.  Rowsom  (1892)  22  O.  R.  533. 
The  surplus  may  be  paid  to  the  apparent  owner  of  the  equity  of  redemption  ; 
Harper  v.  Culbert  (1882)  5  0.  R.  152.  Where  the  owner  of  the  equity  is  dead 
a  valid  sale  cannot  be  made  until  a  personal  representative  is  appointed ;  Park- 
inson v.  Hanbury  (1867)  L.  R.  2  H.  L.  1,  18. 

Fixtures  cannot  be  sold  separately  ;  Re  Yates  (1888)  38  Ch.  D.  112,  nor 
timber,  Stewart  v.  Rowsom  (1892)  22  0.  R.  533.  The  mortgagee  should  not 
sell  separate  parcels  of  mortgaged  property  of  different  natures,  e.  g.  a  farm 
and  stores  in  a  village,  not  in  any  way  used  together,  en  bloc  when  reasonable 
enquiries  would  show  that  method  to  be  imprudent ;  Aldrich  v.  Canada  Per- 
manent Loan  Co.  (1896)  27  0.  R.  548  ;  24  A.  R.  193. 

The  power  to  convey  given  by  s.  26  is  important.  Under  it  an  equitable 
mortgagee  by  demise  of  a  leashold  less  the  last  day,  may  convey  the  superior 
lease  ;  Hiatt  v.  Hillman  (1871)  19  W.  R.  694,  and  an  equitable  mortgagee  of 
land  may  convey  the  legal  estate;  Re  Solomon  and  Meagher's  contract 

(1889)  40  Ch.  D.  508,  and  where  any  sale  is  made  of  land  registered  under  The 
Land  Titles  Act  it  would  seem  that  a  purchaser  from  the  first  mortgagee  would 
be  entitled  to  a  certificate  for  the  same  title  as  the  mortgagor  had  at  the  time 
of  the  mortgage  notwithstanding  subsequent  encumbrancers  ;  see  Re  Richard- 
son (1871)  L.  R.  12  Eq.  398,  L.R.  13  Eq.  142. 

Under  s.  30  the  costs  of  a  mortgagee  may  be  taxed  though  the  mortgage 
was  made  before  1879  ;  Ferguson  v.  English  and  Scottish  Investment  Co. 
(1881)  8  P.  R.  404. 

2  i-  4  <j  m  Making  Unnecessary  Costs.    SS  3^and  ffi.  dr.  nnt  *pply  iirin»™»  fhp  pnwpr  jif 
*//   c/«/Rfl,1e  mav  be  fix/Tr1'"*^  wiflimif.'^fi^  •  Honoris  Por-mo^onf  Building  Societ\T  v. 
Teeter  (1889)  19  O.  R.  156. 

An  advertisement  is  a  further   proceeding   within  s.    31  ;  Smith  v.  Brown 

(1890)  20  0.  R.  166.     The  service  of  a  notice  of  sale  and  a  writ  of  summons  at 
the  same  time  will  be  a  violation  of  s.  30  and  the  service  of  the  writ  will  be 
set  aside  ;  Perry  v.  Perry  (1884)  10  P.  R.  275. 

Purchaser  for  Value  Without  Notice.  S.  33  was  enacted  to  settle  the  law 
caused  by  the  conflicting  decisions  of  Muir  v.  Dunnett  (1864)  1 1  Gr.  85 ;  Totten  v. 
Douglas  (1868)  15  Gr.  126  ;  Ryckman  v.  Canada  Life  Assc.  Co.  (1870)  17  Gr. 
550,  and  Smart  v.  McEwan  (1871)  18Gr.623,in  the  latter  two  of  which  Strong 
V.  C.  held  that  a  mortgagee  could  not  set  up  the  defence  of  purchase  for  value 
without  notice.  Now  that  choses  in  action  are  legally  assignable,  R.  S.  0.  c. 
51  s.  58  (5)  p.  181  ;  and  hidden  equities  cannot  be  set  up  against  a  registered 
instrument,  R.  S.  0.  c.  136  s.  98,  the  section  is  perhaps  unimportant,  especially 
as  the  defence  is  now  destroyed  in  the  large  class  of  cases  of  applications  to 
what  was  called  the  auxiliary  jurisdiction  of  the  Court  of  Chancery;  Ind.  Coope 
v.  Emerson  (1886)33  Ch.  D.  323,  12  App.  Cas.  300. 
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Except  Against  the  Mortgagor,  &c.  The  exception  in  s.  33  raises  a  doubt 
whether  an  assignee  of  a  mortgage  can  rely  upon  a  receipt  for  the  mortgage 
money  contained  in  the  mortgage,  R.S.O.  c.  119  s.  5  seep.  587  and  Bickerton  v. 
Walker  (1885)  31  Ch,  D.  151.  Before  that  section  there  was  no  doubt  that  an 
assignee  took  subject  to  all  the  equities  between  the  original  parties  to  the 
mortgage  ;  Pressey  v.  Trotter  (1878)  26  Gr.  154;  Martin  v.  Bearman  (1880)  45 
U.  C.  R.  205;  Wilson  v.  Kyle  (1880)  28  Gr.  104. 

Invalid  Sales.  S.  34  was  passed  to  cure  sales  which  the  decision  in  Re  Gil- 
-ehrist  and  Island  (1886)  11  0.  R.  537  had  shown  to  be  invalid. 


2.  INTESTATE  SUCCESSION. 


<  / 
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;        r^^s77.  CHAPTER    127. 

An  Act  respecting  the  Devolution  of  Estates. 


SHORT  TITLE,  s.  1. 
APPLICATION  OF  SECS.  3-11,  ss.  2,  3. 
PROPERTY  TO  DEVOLVE  ON  PERSONAL 
REPRESENTATIVE,  S.  4. 

DISTRIBUTION  OF  PROPERTY  OF  MAR~ 
RIED  WOMAN  DYING  INTESTATE, 

S.   5. 

DISTRIBUTION  OF  ESTATE  OF  PERSON 
DYING  INTESTATE  AND  WITHOUT 

ISSUE,  S.   6. 

APPLICATION   OF  PROPERTY  IN  PAY- 
MENT OF  DEBTS,  s.  7. 
SALES  OF  INFANTS'  ESTATES,  s.  8. 

POWER  OF  PERSONAL  REPRESENTA- 
TIVE OVER  REAL  PROPERTY,  S. 
9. 

PERSONAL  REPRESENTATIVES  TO  BE 

DEEMED  IN  LAW  HEIRS,  S.  10. 
SALE  FREE  FROM  DOWER,  s.  11. 

WIDOWS'    PREFERENTIAL    SHARES,    S. 

12. 


REAL  ESTATE  VESTS  IN  HEIRS  AND. 
DEVISEES  UNLESS  CAUTION  REGIS- 
TERED, SS.  13-15. 

POWERS   OF   EXECUTORS  OVER  REAL 

ESTATE,  8.   16. 

CONFIRMATION   OF   CERTAIN    SALES, 

ss.  17-20. 
OFFICIAL    GUARDIAN    MAY     FRAME 

RULES,  s.  21. 
INTERPRETATION  OF  TERMS  IN  SECS. 

23-36,  s.  22. 
DESCENTS  BEFORE   IST  JULY,   1834, 

NOT  WITHIN  ACT,  s.  23. 
DESCENTS  SINCE  IST  JULY,  1834, 'ss. 

24-30. 
DESCENTS  BETWEEN  IST  JULY,  1834, 

AND    IST    JANUARY,    1852,   ss. 

31-36. 
DESCENTS   BETWEEN   IST  JANUARY, 

1852,  AND  IST  JULY,   1886,  ss. 

37-55. 
GENERAL  PROVISIONS,  ss.  56-67. 


^    "7  6>  2" 

xt  / 

Short  title. 

<rf}>^ 


HER  MAJESTY,  by  and  with  the  advice  and  consent  of  the 
Legislative  Assembly  of  the  Province  of  Ontario,  enacts 
as  follows : — 

1 .  This  Act  may  be  cited  as  "  The  Devolution  of  Estates  Act" 
R.  S.  0.  1887,  c.  108,  s.  1. 


Application  2.  Sections  3  to  10  inclusive  of  this  Act  shall  apply  only  to 
of  ss.  3-10.  fae  estates  of  persons  dying  on  and  after  the  1st  day  of  July, 
iib.  1886.  R.  S.  0.  1887,  c.  108,  s.  2. 


ates  to 


3.  Subject  as  above  this  and  the  next  seven  sections  of  this 

which  »  3-10  Act  shall  apply  ._ 

[612] 
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(a)  To  all  estates  of  inheritance  in  fee  simple,  or  limited  to     /fa/fc^ 
the  heir  as  special  occupant,  in  any  tenements  or 
hereditaments   in   Ontario,  whether   corporeal   or 
incorporeal. 

(6)  To  chattels  real  in  Ontario. 

(c)  To  all  other  personal  property  of  any  person  who  has 
died  domiciled  in  Ontario. 

Provided,  that  all  real  or  personal  property  comprised  in  any  Proviso, 
disposition  made  by  will  in  exercise  of  a  general  testamentary 
power   of   appointment   shall   be   deemed    to   be   within   the 
provisions  of  this   section,  if  otherwise   applicable.     E-.  S.  0. 
1887,  c.  108,  s.  3. 

4. — (1)  All  such  property  as  aforesaid  which  is  vested  in  Property  to 
any  person,  or  is  comprised  in  any  such  disposition  as  afore-  p|rS00nairepre 
said  made  by  him,  shall  on  his  death,  notwithstanding  any  sentative. 
testamentary  disposition,  devolve  upon  and  become  vested  in  ^  '  frsfj{.  - 
his     legal     personal    representatives     from     time     to     time, 
and    subject   to   the   payment   of   his   debts;   and   so   far  as 
the  said  property  is  not  disposed  of  by  deed,  will,  contract  or    +f 
other  effectual  disposition,  the  same  shall  be  distributed  as 
personal   property   not   so    disposed   of    is    hereafter    to    be 
distributed. 

(2)  Nothing  in  this  Act  shall  be  construed  to  take  away  a  Saving  as  to 
widow's  right  to  dower  ;  but  a  widow  may  by  deed  or  instru-  dower>  ^  ^^ 
ment  in  writing,  attested  by  at  least  one  witness,  elect  to  take 

her  interest  under  this  section  in  her  husband's  undisposed  of 

real  estate,  in  lieu  of  all  claims  to  dower  in  respect  of  real  estate    ^^  &4\.y~L 

of  which  her    husbfl/nrl    wa.s  fli.   fl.ny  timft    sftiaftH^    nr    tn    whfflh 

at  the  time  of  his  death  he  was  beneficially  entitled :  and  unless 

she  so  elects  she  shall  not  be  entitled  to  share  under  this  sec-  ^  Cf^iT^. 

tion  in  the  undisposed  of  real  estate  aforesaid.  "  ^  *  -  • 

(3)  Any  husband  who,  if  sections  3  to  9  of  this  Act  had  not  SaWng'as  to 
passed,  would   be   entitled  to  an  interest   as  tenant  by  the  teresUn  pro- 
curtesy  in  any  real  estate  of  his  wife,  may  by  deed  or  instru-  perty  of  wife. 
ment  in  writing  executed  within  six  months  after  his   wife's 

death,  and  attested  by  at  least  one  witness,  elect  to  take  such 
interest  in  the  real  and  personal  property  of  his  deceased  wife 
as  he  would  have  taken  if  the  said  sections  of  this  Act  had  not 
passed,  in  which  case  the  husband's  interest  therein  shall  be 
ascertained  in  all  respects  as  if  the  said  sections  had  not  passed, 
and  he  shall  be  entitled  to  no  further  interest  under  the  said 
sections  of  this  Act. 

,  (4)  Where  any  person  applies  to  be  appointed  an  adminis-  Administra- 
trator,  and  the  administration  applied  for  is  a  general  adminis-  gecurit/to6 
tration,  the  application  and  the  affidavit  in  support  thereof  cover  real 
shall  shew  the  particulars  of  the  real  estate  of  the  deceased,  estate> 
and  the  value  or  probable  value  thereof;  and  the  amount  of  the 
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security  to  be  given,  shall  have  reference  to  such  value  as  well 
as  to  the  value  of  the  other  estate  of  the  deceased.  R.  S.  O. 
108,  s.  4. 


Distribution 
of  property  of 
married 
woman  dying 
"ntestate. 


*?• 


5.  Th£  real  and  personal  property,  whether  separate  or 
otherwise,  of  a  married  woman  in  respect  of  which  she  dies 
intestate,  shall  be  distributed  as  follows :  One-third  to  her 
husband  if  she  leaves  issue,  and  one-half  if  she  leaves  no  issue, 
and  subject  thereto  shall  go  and  devolve  as  if  her  husband  had 
pre-deceased  her.  60  V.  c.  14,  s.  32. 


0.  When  a  person  shall  die  without  leaving  issue,  and  intes- 
tate as  to  the  whole  or  any  part  of  his  real  or  personal  property, 


Distribution 
of  estate  of 
person  dying 

intestate  and    hjs  father  surviving  shall  not  be  entitled  to  anv  greater  share 
without  issue.          ,       ,,      .  ,  .  ,,  ,       r-u 

under  the  intestacy  than  his  mother  or  any  brother  or  sister 

surviving ;  nor  shall  a  grandfather  or  grandmother  of  a  per- 
son dying  intestate  share  in  competition  with  a  surviving  f  ather> 
mother,  brother  or  sister.  R.  S.  0.  1887,  c.  108,  s.  6. 


Application  of  f.  The  real  and  personal  property  of  a  deceased  person  com- 
payment  of  prised  in  any  residuary  devise  or  bequest  shall  (except  so  far  as 
debts.  a  contrary  intention  shall  appear  from  his  will  or  any  codicil 

thereto)  be  applicable  ratably,  according  to  their  respective 
values,  to  the  payment  of  his  debts.     R.  S.  0.  1887,  c.  108,  s.  7» 

Sales  where 
infants  inter- 
ested. 


Rev.  Stat. 


Local  Guar- 
dians in  outer 
counties. 


8. — (1)  Where  infants  are  concerned  in  real  estate  which  but 
for  the  preceding  sections  of  this  Act  would  not  devolve  on 
executors  or  administrators,  no  sale  or  conveyance  shall  be 
valid  under  this  Act  without  the  written  consent  or  approval  of 
the  Official  Guardian  of  infants  appointed  under  The  Judi- 
cature Act,  or,  in  the  absence  of  such  consent  or  approval, 
without  an  order  of  the  High  Court. 

(2)  The  High  Court  may  appoint  the  Local  Judge  of  any 
county  or  the  Local  Master  therein,  as  Local  Guardian  of  Infants, 
in  such  county  during  the  pleasure  of  the  Court,  with  authority 
to  give  such  written  consent  or  approval  as  aforesaid  instead 
of  the  Official  Guardian ;  and  the  Official  Guardian  and  Local 
Guardian  shall  be  subject  to  such  general  orders  as  the 
High  Court  may  from  time  to  time  make  in  regard  to  their 
authority  and  duty  under  this  Act.  R.  S.  O.  1887,  c.  108,  s.  8. 

Power  of  per-       «)     Subiect    as   hereinbefore  provided,    the  legal    personal 

sonalrepre-  J.  „  .  .*•          P         -,  ,     i> 

sentative  over  representatives  trom  time  to  time  of  a  deceased  person  shall 
real  property,  have  power  to  dispose  of  and  otherwise  deal  with  all  real  pro- 
perty vested  in  them  by  virtue  of  the  preceding  sections  of 
this  Act,  with  all  the  like  incidents,  but  subject  to  all  the  like 
rights,  equities,  and  obligations,  as  if  the  same  were  personal 
property  vested  in  them.  R.  S.  0.  1887.  c.  108,  s.  9. 


When  per- 


\  0.  When  any  portion  of  the  real  estate  of  a  person  dying 
on  or  after  the  first  day  of  July,  1886,  vests  in  his  personal 
representatives  under  this  Act,  such  personal  representatives  t 
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in  the  interpretation  of  any  Statute  of  this  Province,  or  in  the 
construction  of  any  instrument  to  which  the  deceased  was  a 
party,  or  in  which  he  is  interested,  shall,  while  the  estate 
remains  in  them,  be  deemed  in  law  his  heirs,  as  respects  such 
portion,  unless  a  contrary  intention  appears,  but  nothing  in 
this  section  contained  shall  affect  the  beneficial  right  to  any 
property,  or  the  construction  of  words  of  limitation  of  any 
estate  in  or  by  any  deed,  will  or  other  instrument.  60  V. 
c.  14,  s.  31. 

11.  —  (1)  Where  the  personal  representatives  of  a  deceased  Application 
person  are  desirous  of  selling  any  land  devolving  upon  them  jjJioSing'aale 
free  from  dower  they  may  apply  to  a  Judge  of  the  High  Court,  of  land  by 
and  if  the  Judge  approves  he  may  by  an  order  to  be  made  by  resenta^tives" 
him  in  a  summary  way,  upon  such  evidence  as  to  him  seems  free  of  dower 
meet,  and  either  ex  parte  or  upon  notice  (to  be  served  person- 
ally unless  the  Judge  otherwise  directs)  determine  whether  ^A   rt-f?    6 
the  land  shall  be  sold  free  from  the  right  of  the  dowress  ;  and  ' 
in  making  such  determination  regard  shall  be  had  to  the  inter- 
ests of  all  the  parties. 

(2)  No  ex  parte  order  shall  be  made  unless  where  service 
upon  the  dowress  cannot  be  conveniently  made. 

(3)  If  a  sale  free  from  such  dower  is  ordered,  all  the  right 
and  interest  of  such  dowress  shall  pass  thereby  ;  and  no  con- 
veyance or  release  to  the  purchaser  shall  be  required  from  such 
dowress  ;  and  the  purchaser,  his  heirs  and  assigns,  shall  hold 
the  premises  freed  and  discharged  from  all  claims  by  virtue  of 
the  rights  of  any  such  dowress,  whether  the  same  be  to  any 
undivided  share,  or  to  the  whole  or  any  part  of  the  premises 
Sold. 

(4)  In  such  case  the  Court  or  Judge  may  direct  the  payment 

of  such  sum  in  gross  out  of  the  purchase  money  to  the  person  ^t^O 
entitled  to  dower  as  may  be  deemed,  upon  the  principles  appli- 
cable to  life  annuities,  a  reasonable  satisfaction  for  such  right 
or  interest  ;  or  may  direct  the  payment,  to  the  person  entitled 
to  dower  of  an  annual  sum,  or  of  the  income  or  interest  to  be 
derived  from  the  purchase  money  or  any  part  thereof,  as  may 
seem  just,  and  for  that  purpose  may  make  such  order  for  the 
investment  or  other  disposition  of  the  purchase  money  or  any 
part  thereof  as  may  be  necessary.  60  V.  c.  14,  s.  30. 


(1)  The  real  and  personal  estate  of  every  man  dying,  widow 
after  the  first  day  of  July,  1895,  intestate  and  leaving  a  widow  entitled  to 
but  no  issue  shall  in  all  cases  where  the  net  value  of  such  real  ^Ot°exceeding 
and  personal  estate  does  not  exceed  $1,000,  belong  to  his  widow  $1,000. 
absolutely  and  exclusively.     58V.  c.  21,  s.  2. 

(2)  Where  the  net  value  of  the  real  and  personal  estate  of  Where  estate 
any  person  who  shall  die  intestate  as  in  this  section  mentioned 
shall  exceed  the  sum  of  $1,000,  the  widow  of  such  intestate 


616 


Chap.  127. 


DEVOLUTION  OF  ESTATES. 


Sec.  12(2). 


shall  after  payment  of  debts,  funeral  and  testamentary 
expenses  and  expenses  of  administration  be  entitled  to  $1,000, 
part  thereof  absolutely  and  exclusively,  and  shall  have  a 
charge  upon  the  whole  of  such  real  and  personal  estate,  after 
payment  as  aforesaid,  for  such  $1,000,  with  interest  thereon 
from  the  date  of  the  death  of  the  intestate  at  4  per  cent,  per 
annum  until  payment.  58  V.  c.  21,  s.  3. 

Widow's  share  (3)  The  provision  for  the  widow  intended  to  be  made  by 
o?  estate?  this  section  shall  be  in  addition  and  without  prejudice  to  her 
interest  and  share  in  the  residue  of  the  real  and  personal 
estate  of  the  intestate  remaining  after  payment  of  the  sum  of 
$1,000  and  interest  as  aforesaid,  in  the  same  way  as  if  such 
residue  had  been  the  whole  of  the  intestate's  real  and  personal 
estate,  and  this  section  had  not  been  enacted.  58  V.  c.  21,  s.  4. 


Real  estate 
not  disposed 


13. — (1)  Real  estate  of  persons  dying  on  or  after  the 
of  within  a  4th  day  of  May  1891  not  disposed  of  or  conveyed  by  exe- 
year  to  vest  in  cutors  or  administrators  within  twelve  months  after  the  death 


heirs  unless 
Caution  reg- 
istered. 


Rev.  Stat. 
c.  138. 


6 


7 


Form  of 
Caution . 


Rev.  Stat. 
c.  136. 


of  the  testator  or  intestate  shall,  subject  to  The  Land  Titles 
Act  in  the  case  of  land  registered  under  that  Act,  at  the 
expiration  of  the  said  period,  whether  probate  of  the  will 
of  the  testator  or  letters  of  administration  to  the  estate 
of  the  intestate  has  been  taken  or  not,  be  deemed  thence- 
forward to  be  vested  in  the  devisees  or  heirs  beneficially 
entitled  thereto,  as  such  devisees  or  heirs,  (or  their  assigns,  as 
the  case  may  be,)  without  any  conveyance  by  the  executors  or 
administrators,  unless  such  executors  or  administrators,  if  any, 
have  caused  to  be  registered,  in  the  registry  office,  or  land 
titles  office  where  the  land  is  under  The  Land  Titles  Act,  of 
the  territory  in  which  such  real  estate  is  situate,  a  Caution 
under  their  hands  that  it  is  or  may  be  necessary  for  them  to 
sell  the  said  real  estate,  or  part  thereof,  under  their  powers 
and  in  fulfilment  of  their  duties  in  that  behalf  ;  and  in  case 
of  such  Caution  being  so  registered,  this  section  shall  not 
apply  to  the  real  estate  referred  to  therein  for  twelve  months 
from  the  time  of  such  registration,  or  from  the  time  of  the 
registration  of  the  last  of  such  Cautions  if  more  than  one  are 
registered.  54  V.  c.  18,  s.  1  (1),  56  V.  c.  20,  ss.  3,  4  ;  60  V. 
c.  3,  s.  3 ;  c.  14,  s.  29  part. 

(2)  The    Caution   may   be   in   the   form   or   to    the   effect 


following  :- 


We   (A.  B  and  0.  Z).,)    executors   of  (or   administrators  with  the   ivill 
annexed  o/,  or  administrators  of)  ,  who  died  on  or  about  the 

day  of  ,  do  hereby  certify  that  it  may  be  necessary 

for  us  under  our  powers  and  in  fulfillment  of  our  duties  as  executors  (or 
administrator*)  to  sell  the  real  estate  of  the  said  ,    or   part 

thereof,  (or  the  caution  may  specify  any  particular  parts  or  parcels),  and  of 
this  all  persons  concerned  are  hereby  required  to  take  notice  :— 

And  the  execution  of  the  said  Caution  shall  be  verified  by 
the  affidavit  of  a  subscribing  witness  in  manner  prescribed  by 
The  Registry  Act. 
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(3)  In    case    the    Caution   specifies   the   tracts   or  parcels  if  Caution 
which  the  executors  or  administrators  may  have  occasion   to  J^ 
•sell,  the  Caution  shall  be  effectual  as  to  those  tracts  or  parcels  affected", 
only. 

(4)  The  executors  or  administrators  before   the  expiration  Withdrawal  of 
of  the  twelve  months  may  file  a  certificate  withdrawing  the  Cautlon- 
Oaution   mentioned  in    the   preceding  subsections ;   or  with- 
drawing the   same  as  to  any  parcel  of  land  specified  in  such 
•certificate  and  such  certificate  of  withdrawal  may  be  to  the 

•effect  following : 

We  executors  (or  administrators)  of  do 

hereby  withdraw  the  Caution  heretofore  registered  with  respect  to  the 
real  estate  of  the  said  ,  (or  as  the  case  may  be).     54  V. 

c.  18,  s.  1  (2-4). 

(5)  The  certificate  of  withdrawal  shall  be  verified  by  the  Certificate  of 
affidavit  of  a  subscribing  witness  which  shall  be  in  the  follow-  ^  verified  on° 
ing  form,  or  to  the  like  effect.  oath. 

I,  Gr.  H. ,  etc.,  make  oath  and  say  :  I  am  well  acquainted  with  A.  B. 
and  C.  D.  named  in  the  above  certificate  ;  that  1  was  present  and  did  see 
the  said  certificate  signed  by  the  said  A.  B.  and  C.  D. ;  that  I  am  a  sub- 
scribing witness  to  the  said  certificate  and  I  believe  the  said  A.  B.  and 
O.  D.  to  be  the  persons  who  registered  the  caution  rt-f erred  to  in  the 
-said  certificate.  60  V.  c.  15,  Sched.  A.  (42). 

(6)  Before  the  expiry  of  a  caution  another  caution  may  be  Renewal  of 
registered,  and  so  on  from  time  to  time  as  long  as  the  execu-  cautlon 
tors    or  administrators   consider   such   action  necessary   and 

•every  such  caution  shall  continue  in  force  for  twelve  months 
from  the  time  of  its  registration.     60  V.  c.  15,  Sched.  A.  (43). 

(7)  The  limitation  of  the  operation  of  this  section  to  the  Certain  con 
real  estate  of  persons  dying  on  or  after  the  4th  day  of  May,  affected8  D0t 
1891,  shall  not  affect  any  conveyance  made   before  the  13th 

day  of  April,  1897.     60  V.  c.  14,  s.  29,  part. 

1 4.  Where  executors  or  administrators  have,  through  over-  Registration 
sight  or  otherwise,  omitted  to  register  a  Caution  within  twelve  «**£*?£«£,« 

«iA  Ltri     u  WCl  V  v3 

months  after  the  death  of  the  testator  or  intestate,  as  provided  months  from 
by  the   preceding  section,  or  have    omitted  to  re-register  a  fees^0°rf 
Caution  as  required  by  the  said  section,  they  may  register  the 
Caution  in  either  case  notwithstanding  the  lapse  of  the  twelve/ <?  &2 
months  respectively  provided  for  the  said  purposes,  provided  proviso. 
they  register  therewith  : — 

^cx   /  c*  £,£_  c  <  y  ^  2/ 

1.  The  affidavit  of  verification  therein  mentioned  ; 

2.  A  further  affidavit  stating  that  they  find  or  believe  ~~fi> 

that  it  is  or  may  be  necessary  for  them  to  sell  the 
real  estate  of  the  testator  or  intestate  (or  the  part 
thereof  mentioned  in  the  caution,  as  the  case  may 
be,)  under  their  powers  and  in  fulfilment  of  their 
duties  in  that  behalf; 
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3.  The  consent  in  writing  of  any  adult  devisees  or  heirs- 

whose  property  or  interest  would  be  affected ;  and 

4.  An  affidavit  verifying  such  consent ;  or 

5.  In  the  absence  and  in  lieu  of  such  consent,an  order  signed 

by  a  High  Court  Judge  or  County  Court  Judge,  or 
the  certificate  of  the  Official  Guardian  approving 
of  and  authorizing  the  Caution  to  be  registered, 
which  order  or  certificate  the  Judge  or  Official 
Guardian  may  make  with  or  without  notice  on 
such  evidence  as  satisfies  him  of  the  propriety 
of  permitting  the  Caution  to  be  registered  ;  and 
the  order  to  be  registered  shall  not  require  veri- 
fication and  shall  not  be  rendered  null  by  any 
defect  Or  supposed  defect  of  form  or  otherwise. 
56  V.  c.  20,  s.  1. 

Effect  of  regis-      15.    In    case    of    such    caution    being    registered    or    re- 
tration.  registered  under  the  authority  of  the  preceding  section  such 

Caution  shall  have  the  same  effect  as  a  Caution  registered 
within  twelve  months  from  the  death  of  the  testator  or  intes- 
tate, save  as  regards  persons  who  in  the  meantime  may  have- 
acquired  rights  for  valuable  consideration  from  or  through  the 
heirs  or  devisees,  or  some  of  them  ;  and  save  also  and  subject 
to  any  equities  on  the  part  of  non-consenting  heirs  and 
devisees,  or  persons  claiming  under  them,  for  improvements- 
made  after  the  expiration  of  twelve  months  from  the  death  of 
the  testator  or  intestate,  if  their  lands  are  afterwards  sold  by 
such  executors  or  administrators.  56  V.  c.  20,  s.  2. 

. — (1)  Executors  and  administrators  in  whom  the  real 
of  a  deceased  person  is  vested  under  this  Act  shall  b& 
(tc(Hj^)o6^'  deemed  to  have  as  full  power  to  sell  and  convey  such  real 
•n  of  tyn&J   estate  for  the  purpose,  not  only  of  paying  debts,  but  also  of 
distributing  or  dividing  the  estate  among  the  parties  benefi- 
cially entitled  thereto  whether  there  are  debts  or  not,  as  they 
have  in  regard  to  personal  estate  ;  Provided  always  that  where 
infants  or  lunatics  are  beneficially  entitled  to  such  real  estate  as- 
heirs  or  devisees,  or  where  other  heirs  or  devisees  do  not  concur 
in  the  sale,  and  there  are  no  debts,  no  such  sale  shall  be  valid  as 
respects  such   infants,   lunatics,   or   non-concurring   heirs   or 
devisees,   unless  the  sale  is  made  with  the  approval  ot  the 
Official  Guardian  appointed  under  The  Judicature  Act ;  and 
for  this  purpose  the  Official  Guardian  aforesaid  shall  have  the 
same  powers  and  duties  as  he  has  in  the  case  of  infants. 

(2)  This  section  shall  not  apply  to  any  administrator  where 
the  letters  of  administration  are  limited  to  the  personal  estate,, 
exclusive  of  the  real  estate,  and  shall  not  derogate  from  any 
right  possessed  by  an  executor  or  administrator  independently 
of  this  Act.  54  V.  c.  18,  s.  2. 


Proviso. 


of  section. 
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17.  (1)  Sales  of  such  real   estate  as  aforesaid  made  prior  to  Certain  past 
the  4th  day  of  May,  1891,  by  executors   and  administrators  ^i 

with  the  written  consent  or  approval  of  the  Official  Guardian,  of  Official 
as  required  by  section  8  of  this  Act,  shall  be  deemed  ®  ngjjjjjjj 
valid  as  respects  all  the  heirs  and  devisees,  whether  infants  or 
of  full  age  though  there  were  no  debts  of  the  deceased  to  be 
paid  out  of  the  proceeds. 

(2)  The  approval  of  the  Official  Guardian  to  be  expressed  in  Certain  past 
writing  under  his  hand  shall  be    sufficient   to  confirm   and  confirmed  by 
render  valid,  as   respects  all  the  heirs  and  devisees  though  Official 
there  were  no  debts  of  the  deceased  to  be  paid  out  of  the  pro-  Guardian> 
ceeds,  any  sale  made  prior  to  the  said  4th  day  of  May,  1891,  in 

any  case  in  which  the  value  of  the  infant's  share  is  under  SoO 

(3)  Sales  of  such  real  estate  as  aforesaid  made  prior  to  the  Other  cases  °* 
said   4th  day    of   May,  1891,  by  executors    and  administra- p 

tors  in  other  cases  shall  be  adjudicated  upon  according  to  equity 
and  good  conscience  in  view  of  all  the  circumstances  and  every 
sale  which  has  been  made  in  good  faith  and  for  a  fair  consid- 
eration shall  be  held  valid. 

(4)  Every  sale  made  prior  to  the  said  4th  day  of  May,  1891>  Certain 
shall  be  valid  unless  it  was  questioned  in  an  action  within  one  va 
year  from  the  said  date,  except  in  any  case  where  under  this  questioned 
Act  the  approval  of  the  Official  Guardian  was  required  and  year% 
was  not  obtained. 

(5)  In  case  any  sale  made  prior  to  the  4th  day  of  May,  1891,  Where  past 
is  now,  or  heretofore  has  been,  the  subject  of  an  action,  and  gubjecTof660 
relief  is  given  to  either  party  under  this  section,  the  party  ob-  action, 
taining  such  relief  shall  pay   the   costs  of  the  action.     54  V. 

c.  18,  s.  3. 

18.  Where  prior  to  the  4th  day  of  May,  1891,  there  had  Persons 
been  a  sale  by  executors  or  administrators,  no  infant  being  Jjj'^JJf8' 
concerned  and  no  consent  or  approval  of  the  Official  Guardian  chase  money 
having  been  obtained,  but  the  person  or  one  of  the  persons,  f° bebound 
beneficially  entitled  has  received  and  accepted,  or  shall  here- 
after receive  and  accept,  his  share  or  supposed  share  of  the 
purchase  money,  such  acceptance  shall  be  deemed  a  confirma- 
tion of  the  sale  as  respects  such  person.     54  Y.  c.  18,  s.  4. 

1 9.  Persons  bonafide  purchasing  real  estate  from  the  execu-  Bona  fids 
tors  or  administrators  of  a  deceased  owner  in  manner  author-  e 

ized  by  this   Act  shall  be  entitled  to  hold  the  same  freed  and  same  free 
discharged  from  any  debts  or  liabilities  of  the  deceased  owner  from  debts- 
not  specifically  charged  thereon  otherwise  than  by  his  will, 
and  from  all  claims  of  his  devisees  and  heirs  at  law  as  such, 
and  the  purchasers  shall  not  be  bound  to  see  to  the  application 
of  the  purchase  money.     54  V.  c.  18,  s.  5. 
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Bona  fide  pur-      £0.  Persons  bona  fide  purchasing  real  estate  from  a  devisee 
wnose  d  e  vise  has  been  assented  to  by  the  executors  or  adminis- 


deviseetohold  trators  by  deed,  or  by  writing  under  their  hand,  or  bona  Jide 
debtegfree  from  purchasing  the  real  estate  from  any  heir  at  law  or  devisee  to 
whom  the  same  has  been  conveyed  by  the  executors  or 
administrators  shall  be  entitled  to  hold  the  same  freed  and 
discharged  from  any  unsatisfied  debts  and  liabilities  of  the 
deceased  owner  not  specifically  charged  thereon  otherwise 
Proviso.  than  by  his  will  ;  but  nothing  herein  contained  shall  lessen  or 
alter  the  rights  of  creditors  as  against  the  executors  or  adminis- 
trators personally,  or  the  rights  of  creditors  as  against  any 
devisee,  heir  at  law  or  next  of  kin  in  whom  real  estate  of  a 
deceased  debtor  has  been  vested  by  the  executors  or  adminis- 
trators, or  permitted  to  become  vested,  to  the  prejudice  of  such 
creditors.  54  V.  c.  18,  s.  6. 


5dure.°f  Pr°"  21.—  (1)  The  Official  Guardian  shall  have  power  with  the 
approval  of  the  Lieutenant-Governor  in  Council,  or  of  the 
Judges  of  the  High  Court  of  Justice,  to  frame  Rules  regulating 
the  practice  and  procedure  to  be  followed  in  all  proceedings 
under  this  Act,  in  which  the  privity  or  consent  of  such  Official 
Guardian  shall  be  required;  and  also  to  frame  a  tariff  of  the  fees 
to  be  allowed  and  paid  to  solicitors  for  services  rendered  in  such 
proceedings.  Such  Rules  and  tariffs  when  approved  as  afore- 
said shall  be  published  in  the  Ontario  Gazette,  and  shall  there- 
upon have  the  force  of  law;  and  the  same  shall  be  laid  before 
the  Legislative  Assembly  at  the  next  session  after  the  promul- 
gation thereof. 


of  PDeputy  ent  (%)  -^n  case  ^ne  Lieutenant-Governor  sees  occasion  in  conse- 
Official  Guar-  quence  of  the  illness  or  absence  of  the  Official  Guardian  or  for 
dian  pro  tem.  any  o^her  cause,  he  may  appoint  a  person  to  act  as  the  Deputy 

pro  tem,  of  the  Official  Guardian  for  the  purposes  of  this  Act; 

and  a  deputy  appointed  by  the   Lieutenant-Governor  shall 

have  all  the  powers  of  the  Official  Guardian  as  respects  the  said 

purposes. 

Affidavits.  (g)  Affidavits  may  be  used  in  proceedings  taken  in  pursu- 

ance of  this  Act  ;  and  such  affidavits  may  be  sworn  before  any 
Commissioner  for  taking  affidavits  or  before  a  Notary  Public. 
54  V.  c.,  18,  s.  7. 


Interpreta-  22.  The  words  and  expressions  hereinafter  mentioned  which 

in  their  ordinary  signification  have  a  more  confined  or  a  dif- 
ferent meaning,  shall,  where  they  occur  in  the  next  fourteen 
sections,  numbered  from  23  to  36  inclusive,  except  where  the 
nature  of  the  provision  or  the  context  thereof  excludes  such 
construction,  be  interpreted  as  follows,  that  is  to  say  : 

"Lani"  1.  "  Land  "  shall  extend  to  messuages,  and  all  other  heredita- 

ments, whether  corporeal  or  incorporeal,  and  to  money  to  be 


Sec.  24.  DEVOLUTION  OF  ESTATES.  Chap.  127.  621 

laid  out  in  the  purchase  of  land,  and  to  chattels  and  other  per- 
sonal property  transmissible  to  heirs,  and  also  to  any  share  of 
the  same  hereditaments  and  properties,  or  any  of  them,  and 
to  any  estate  of  inheritance,  or  estate  for  any  life  or  lives,  or 
other  estate  transmissible  to  heirs,  and  to  any  possibility,  right 
or  title  of  entry  or  action,  and  any  other  interest  capable  of 
being  inherited,  and  whether  the  same  estates,  possibilities, 
rights,  titles  and  interests,  or  any  of  them,  are  in  possession, 
reversion,  remainder  or  contingency  ; 

2  "The  purchaser"  shall  mean  the  person  who  last  acquired  "  Purchaser," 
the   land   otherwise  than  by  descent  or  than  by  any  parti- 
tion,  by   the   effect  of  which  the  land  becomes  part  of,  or 
descendible  in  the  same  manner  as,  other  land  acquired  by 
descent ; 

3.  "  Descent  "  shall  mean  the  title  to  inherit  land  by  reason  "Descent." 
of  consanguinity,  as  well  where  the  heir  is  an  ancestor  or  colla- 
teral relation,  as  where  he  is  a  child  or  other  issue  ; 

4.  "  Descendants  "  of  any  ancestor  shall  extend  to  all  persons  "  Descend- 
who  must  trace  their  descent  through  such  ancestor  ;  ants  °,f  any 

ancestor. 

5.  "The  person  last  entitled"  to  land  shall  extend  to  the  " Person  last 
last  person  who  had  a  right  thereto,  whether  he  did  or  did  not 

obtain  the  possession   or  the  receipt  of  the  rents  and  profits 
thereof ; 

6.  "  Assurance  "  shall  mean  any  deed  or  instrument  (other  "Assurance." 
than  a  will),  by  which  any  land  may  be  conveyed  or  transferred  * 
at  law  or  in  equity.     R.  S.  0.  1887,  c.  108,  s.  11  (1-6). 

DESCENTS  BEFORE  1ST  JULY,  1834. 

23.  This  Act  shall  not  extend  to  any  descent  which  took  Act  not  to 
place  on  the  death   of  any  person  who  died  before  the  first  descent!°be 
day  of  July,  1834.     R.  S.  0.  1887,  c.  108,  s.  12.  fore  1st  July, 

1834. 
DESCENTS   SINCE    1ST   JULY,    1834. 

24.  The  next  six  sections  of  this  Act,  numbered  from  25  The  next  seven 
to  30  inclusive,  shall  not  have  operation  retrospectively  to  a  ^Z'retro*0 

•      i      /•  i  •  i       •        i       it          'iti  n-»w         *  operate  IOLIU 

period  of  time  anterior  to  the  sixth  day  of  March,  1834,  so  as,  spectively  in 
by  force  of  any  of  their  provisions,  to  render  any  title  valid,  certain  cases- 
which  in  regard  to  any  particular  estate  had,  prior  to  that 
day,  been  adjudged,  or  has  been  or  may  be  in  any  suit  which 
was  depending  on  that  day,  adjudged  invalid  on  account  of 
any  defect,  imperfection,  matter  or  thing  which  is  by  such 
sections  altered,  supplied  or  remedied;  but  in  every  such  case 
the  law  in  regard  to  any  such  defect,  imperfection,  matter  or 
thing,  shall,  as  applied  to  such  title,  be  deemed  and  taken  to 
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Descent  shall 
always  be 
traced  from 
the  purchaser. 

Who  to  be 
deemed  pur- 
chaser. 

Imp.  Act,  3-4 
W.  iv.  c.  106, 

8.  2. 


Heir  entitled 
under  a  will 
shall  take  as 
devisee,  and  a 
limitation  to 
the  grantor  or 
his  heir  shall 
create  an 
estate  by 
purchase. 

Imp.  Act,  3-4 
W.  iv.  c.  106, 
s.3. 


Where  heirs 
take  by  pur- 
chase under 
limitations  to 
the  heirs  of 
their  ancestor 
the  land  shall 
descend,  as  if 
the  ancestor 
had  been  the 
purchaser. 
Imp.  Act,  3-4 
W.  iv.  c.  106, 
s.  4. 


be  as  if  those  sections  of  this  Act  had  not  been  passed.   R.  S.  O. 
1887,  c.  108,8.  13. 

25.  In  every  case  on  and  after  the  first  day  of  July,  1834, 
descent  shall  be  traced  from  the  purchaser ;    and  to  the  intent 
that  the  pedigree  may  never  be  carried  further  back  than 
the  circumstances  of  the  case  and  the  nature   of   the   title 
require,  the    person  last  entitled  to  the  land  shall   for  the 
purposes  of  this  Act  be  considered  to  have  been  the  purchaser 
thereof,  unless  it  is  proved  that  he  inherited  the  same,  in  which 
case  the  person  from  whom  he  inherited  the  same  shall  be 
considered  to  have  been  the  purchaser,  unless  it  is  proved  that 
he  inherited  the  same  ;  and,  in  like  manner,  the  last  person  from 
whom  the  land  is  proved  to  have  been  inherited  shall  in  every 
case  be  considered  to  have  been  the  purchaser,  unless  it  is  proved 
that  he  inherited  the  same.     R.  S.  0.  1887,  c.  108,  s.  14. 

26.  Where   land   is   devised   by    a    testator    dying    after 
the  first  day  of  July,  1834,  to  the  heir  or  to  the  person  who 
shall  be  the  heir  of  such  testator,  such  heir  shall  be  considered 
to  have  acquired  the  land  as  a  devisee  and  not  by  descent ; 
and  where  any  land  is  limited  by  any  assurance,  executed 
after  the  said  first  day  of  July,  1834,  to  the  person  or  to  the 
heirs  of  the  person  who  thereby  conveys  the  same  land,  such 
person  shall  be  considered  to  have  acquired  the  same  as  a  pur- 
chaser, by  virtue  of  such  assurance,  and  shall  not  be  considered 
to  be  entitled  thereto  as  of  his  former  estate  or  part  thereof. 
R.  S.  0.  1887,  c.  108,  s.  15. 

27.  Where  a   person   acquires    land    by   purchase,    under 
a  limitation  to  the  heirs,  or  to  the  heirs  of  the  body   of  any  of 
his  ancestors,  contained  in  an  assurance  executed  after  the  first 
day  of  July,  1834,  or  under  a  limitation  to  the  heirs,  or  to  the 
heirs  of  the  body  of  any  of  his  ancestors,  or  under  any  limita- 
tion having  the  same  effect,  contained  in  a  will  of  any  testator 
dying  after  the  said   first  day   of  July,   1834,   then   and   in 
any  of  such  cases,  such  land  shall  descend,  and  the   decent 
thereof  shall  be  traced  as  if  the  ancestor  named  in  such  limita- 
tion  had   been  the  purchaser   of   such    land.     R.  S.  0.  1888, 
c.  108,  s.  16. 


28.  Where  the  person  from  whom  the  descent  of  any  land  is 


After  the 

son  attaine?,'"  to  be  traced  has  had  any  relation  who,  having  been  attained, 
his  descen-       died  before  such  descent  took  place,  then  such  attainder  shall 

•»  »"\  /"XT-     ir\  11  f\  T  T  f\.  lf\  4"      n  Vk  TT     T*v/^"w»ci  /-v*-*      T"v»,/"v  rtn      i  •»-*  r\  /t«*i  -^"i  •*"*  rv*        Q  i"!  />  r"»          Jo  ~jr\  f|       \KT  Y~\  f\     "\XT(~\]  1  I  (l 


inherit, 


not  prevent  any  person  from  inheriting 

A  have  been  capable  of  inheriting  the  same  by  tracing  his  descent 

w;Piv.  c.  106,  through  such  relation  if  he  had  not  been  attained,  unless  such 
8<  10-  land  escheated  in  consequence  of  such  attainder  before  the  first 

day  of  July,  1834.     R.  S.  O.  1887,  c.  108,  s.  17. 
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Proof  of  entry  by  the  heir  after  the  death  of  the  ances-  Proof  of  entry 
tor  shall  in  no  case  be  necessary  in  order  to  prove  title  in  such  ^^!."ot 

,,.  .  i    *      •          i  J.T_  T_    i_  •  T»     ci    r\    necessary- 

heir,  or  in  any  person  claiming  by  or  through  him.     K  S.  U. 
1887,  c.  108,  s.  18. 

30.  Where  any  assurance  executed  before  the  said  first  day  Limitations 
of  July,    1834,   or  the    will  of  any  person   who    died  before  *****  }*»*** 

,.  /  '  '    .  ,.     .,     ,.       ^     r   •<?,    ,      i  -i        r,    •  i     •       1st  July,  1834, 

that  day,  contains  any  limitation  or  gitt  to  the  heir  or  heirs  to  the  heirs  of 
of  anv  person  under  which  the  person  or  persons  answering  f.  person  then 

,,         Y         .    ,  .  „    ,     .  ,  .  ,f  -,  ,      i  i        °  living,  shall 

the  description  of   heir  is  entitled  to  an  estate  by  purchase,  take  effect  as 
then  the  person  or  persons  who  would  have  answered  such  if  this  Act  had 
description  of  heir  if  this  Act  had  not  been  passed  shall  become  passed?" 
entitled  by  virtue  of    such  limitation   or   gift,   whether   the 
person  named  as  ancestor  was  or  was  not  living  on  or  after  imp.  Act,  3-4 
the  said  first  day  of  July,  1834.     R.  S.  0.  1887,  c.  108,  s.  19.      ^v.  c.  106, 

DESCENTS  BETWEEN   1ST  JULY,   1834,  AND   1ST  JANUARY,  1852. 

31.  As  respects  every  descent  between  the  first  day  of  July,  Descents  be- 
1834,  and  the  thirty-first  day  of  December,  1851,  both  days  j^j»J; 
included,  and   as   respects   any  descent  not  included  or  pro-  3ist  becem- 
vided  for  in  the  sections  of  this  Act  numbered  from  41  to  67,  ber>  1851< 
both  included,  the  following  sections,  numbered  from  32  to  36, 

both  included,  shall  apply  retrospectively  to  the  first  day  of 
July,  1834,  and  also  prospectively,  as  the  case  may  be,  and 
shall  be  construed  as  if  the  same  had  been  passed  on  the  said 
first  day  of  July,  1834.  R.  S.  0.  1887,  c.  108,  s.  21. 


No  brother  or  sister  shall  be  considered  to  inherit  imme-  Brothers  and 
diately  from  his  or  her  brother  or  sister,  but  every  descent  from  sisters  shall 
a  brother  or  sister  shall  be  traced  through  the  parent.    R.  S.  0.  through 

1887,  C.  108,  S.  22.  parents 

Imp.  Act,  s.  5. 

33.  Every  lineal  ancestor  shall  be  capable  of  being  heir  to  Lineal  ances- 
any  of  his  issue,  and  in  any  case  where  there  is  no  issue  of  the  u5^*?^-^. 
purchaser,  his  nearest  lineal  ancestor  shall  be  his  heir  in  pre-  rence  to  col- 

f  erence  to  any  person  who  would  have  been  entitled  to  inherit,  lateral  persona 

either  by  tracing  his  descent  through  such  lineal  ancestor,  or  through  him. 

in  consequence  of  there  being  no  descendant  of  such  lineal  an- 

cestor ;  so  that  the  father  shall  be  preferred  to  a  brother  or 

sister,  and  a  more  remote  lineal  ancestor  to  any  of  his  issue,  ^PP-  Act  J^4 

other  than  a  nearer  lineal  ancestor  or  his  issue.   R.  S.  0.  1887,  s.  6. 

c.  108,  s.  23. 

34.  None  of  the  maternal  ancestors  of  the  person  from  whom  The  male  line 
the  descent  is  to  be  traced,  nor  any  of  their  descendants,  shall  to  be  preferred. 
be  capable  of  inheriting  until  all  his  paternal  ancestors  and 

their  descendants  have  failed  ;  and  no  female  paternal  ancestor  imp..  Act»£4 
of  such  person,  nor  any  of  her  descendants,  shall  be  capable  of  s  7  1V 
inheriting  until  all  his  male  paternal  ancestors  and  their  de- 
scendants have  failed  ;  and  no  female  maternal  ancestor  of  such 
person,  nor  any  of  her  descendants,  shall  be  capable  of  inherit- 
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ing  until  all  his  male  maternal  ancestors  and  their  descendants- 
have  failed.  R  S.  0.  1887,  c.  108,  s.  24. 

The  mother  of  35.  Where  there  is  a  failure  of  male  paternal  ancestors  of 
motTmaieefui-  ^e  Person  from  whom  the  descent  is  to  be  traced,  and  their 
cestortobe  descendants,  the  mother  of  his  more  remote  male  paternal  an- 
thefmother°of  ces^or>  or  ner  descendants,  shall  be  the  heir  or  heirs  of  such 
ess  remote  person,  in  preference  to  the  mother  of  a  less  remote  male  pa- 
maie  ancestor.  {ernai  ancestor,  or  her  descendants ;  and  where  there  is  a  failure 
w!Piv.AcCtio6,4  °*  male  maternal  ancestors  of  such  person,  and  their  descen- 
s.  8.  dants,  the  mother  of  his  more  remote  male  maternal  ancestor, 

and  her  descendants,  shall  be  the  heir  or  heirs  of  such  person, 
in  preference  to  the  mother  of  a  less  remote  male  maternal  an- 
cestor and  her  descendants.  R.  S.  0.  1887,  c.  108,  s.  25. 

Half  blood  to  36.  Any  person  related  to  the  person  from  whom  the  descent 
theThole**  *s  to  ^e  traced  ^J  tne  na^  blood,  shall  be  capable  of  being  his 
blood  of  the  heir,  and  the  place  in  which  any  such  relation  by  the  half  blood 
same  degree.  snan  stand  in  the  order  of  inheritance,  so  as  to  be  entitled  to 
inherit,  shall  be  next  after  any  relation  in  the  same  degree  of 
w!PiV.  c.  106  the  whole  blood  and  his  issue,  where  the  common  ancestor  i& 
a-  9.  a  nvile,  and  next  after  the  common  ancestor  where  such  com- 

mon ancestor  is  a  female  ;  so  that  the  brother  of  the  half  blood 
on  the  part  of  the  father  shall  inherit  next  after  the  sisters  of 
the  whole  blood  on  the  part  of  the  father  and  their  issue,  and 
the  brother  of  the  half  blood  on  the  part  of  the  mother  shall 
inherit  next  after  the  mother.  R  8.  O.  1887,  c.  108,  s.  26. 

DESCENTS  BETWEEN  1ST  JANUARY,   1852,   AND    1ST  JULY,   1886. 

Descents  37.  The  twenty-seven  sections  numbered  from  41  to  67, 

between  the     both   included,  shall  applv  retrospectively  to  the   first  day 

1st  January,  -ioe«>  i      •  j     i  L'      i 

1852,  ardist  oi  January,  1852,  inclusive,  and  also  prospectively,  as  the  case 
July,  18£6.  may  b6j  an(j  shall  be  construed  as  if  the  same  had  been  passed 
on  the  said  first  day  of  January,  1851,  but  sections  38  to  55 
inclusive  shall  not  apply  to  estates  of  persons  dying  or  after 
the  1st  day  of  July,  1886  ;  and  sections  56  to  67  inclusive  shall, 
as  to  the  estates  of  such  last  mentioned  persons,  apply  only 
subject  to  the  provisions  of  sections  1  to  21  inclusive.  60  V, 
c.  15,  s.  3. 

Interpretation      38.  In  the  said  twenty-seven  sections  of  this  Act  numbered 

Jito67Cbl     '  from  41  to  6?,  both  inclusive— 

"Real estate."  \m  "Real  estate"  shall  "be  construed  to  include  every  estate, 
interest  and  right,  legal  and  equitable,  held  in  fee  simple  or  for 
the  life  of  another  (except  as  in  section  59  is  excepted)  in 
lands,  tenements  and  hereditaments  in  Ontario,  but  not  such 
as  are  determined  or  extinguished  by  the  death  of  the  intestate 
seised  or  possessed  thereof,  or  so  otherwise  entitled  thereto,  nor 
to  leases  for  years ;  and 
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2.  "Inheritance,"  as  therein   used,  shall  be    understood  to  "Inherit- 
mean  real  estate  as  herein  defined,  descended  or  succeeded  to,  ance-" 
according  to  the  provisions  of  the  said  twenty-seven  sections. 
R.  S.  O.  1887,  c.  108,  s.  28. 


Where,  in  the  said  sections,  numbered  from  41  to  67 
both  included,  any  person  is  described  as  living,  it  shall  be  ffving  "  or 
understood  that  he  was  living  at  the  time  of  the  death  of  the  "as  having 
intestate   from   whom   the   descent   or   succession   came,  and 
where  any    person  is  described  as  having    died,  .it    shall  be 
understood  that  he  died  before  such  intestate.     R.  S.  0.  1887, 
c.  108,  s.  29. 

40.  Where   in   any  of   the   said  sections  the  expressions  "Where  the 

"  where  the  estate  came  to  the  intestate  on  the  part  of  the  estate  came  to 

1  iii  the  intestate 

rather     or  "  mother,     as  the  case  may  be,  are  used,  the  same  on  the  part  of 
shall  be  construed  to  include  every  case  where  the  inheritance  JJ16  ftlher»  or 
came  to  the  intestate  by  devise,  gift  or  descent  from  the  parent  meaning  of, 
referred  to,  or  from  any  relative  of  the  blood  of  such  parent. 
R.  S.  O.  1887,  c.  108,  s"  30. 

41.  Where  any  person  dies  seised  in  fee  simple  or  for  the  How  real  es- 
lif  e  of  another  of  any  real  estate  in  Ontario,  without  having  ^J^  ^JUg 
lawfully  devised  the  same,  such  real  estate  shall  descend  or  on  or  after  1st 
pass  by  way  of  succession  in  manner  following,  that  is  to  say  :  — 

Firstly.  To  the  lineal  descendants  of  the  intestate,  and  those 
claiming  by  or  under  them,  per  stirpes  ; 

Secondly.  To  his  father  ; 
Thirdly.  To  his  mother  ;  and 
Fourthly.  To  his  collateral  relatives 

subject  in  all  cases  to  the  rules  and  regulations  hereinafter  pre- 
scribed.    R.  S.  O.  1887,  c.  108,  s.  31. 


If  the  intestate  leaves  several  descendants  in  the  direct  As  to  descend- 
line  of  lineal  descent,  and  all  of  equal  degree  of  consanguinity  ^re 
to  such  intestate,  the  inheritance  shall  descend  to  such  persons  sanguinity. 
in  equal  parts,  however  remote  from  the  intestate  the  common 
degree  of  consanguinity  may  be.     R.  S.  0.  1887,  c.  108,  s.  32. 

43.  If   one  or  more  of  the  children  of  such  intestate  are  If  some  chil- 
living  and  one  or  more  are  dead,  the  inheritance  shall  descend  dr  ^n  ^  llvm# 

1          i  •  i  i  i  i  •    •  i  ^  -i  n  anc*  °tners 

to   the  children   who    are   living,  and  to  the  descendants   01  dead  leaving 
such  children  as  have  died  ;  so  that  each  child  who  is  living  lssu®-   ^ule  ltt 
shall  inherit  such  share  as  would  have  descended  to  him  if  all 
the  children  of  the  intestate,  who  have  died  leaving  issue,  had 
been  living  ;  and  so  that  the  descendants  of  each  child  who  is 
dead  shall  inherit  in  equal  shares  the  share  which  their  parent 
would  have  received  if  living.     R.  S.  0.  1887,  c.  108,  s.  33. 
P  1 
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Same  rule  as 
'to  other  de- 
scendants in 
unequal  -de- 
•grees  of  con- 
sanguinity. 


If  the  intestate 

acendant   ^ 
of  father,' 
Bother,  etc. 


44.  The  rule  of  descent  prescribed  in  the  last  preceding  sec- 
tion shall  apply  in  every  case  where  the  descendants  of  the  in- 
testate, entitled  to  share  in  the  inheritance,  are  of  unequal 
degrees  of  consanguinity  to  the  intestate,  so  that  those  who  are 
in  the  nearest  degree  of  consanguinity  shall  take  the  shares 
which  would  have  descended  to  them,  had  all  the  descendants 
in  the  same  degree  of  consanguinity  who  have  died  leaving 
issue,  been  living,  and  so  that  the  issue  of  the  descendants  who 
have  died,  shall  respectively  take  the  shares  which  their  parents, 
if  living,  would  have  received.     R.  S.  O.  1887,  c.  108,  s.  34. 

45.  In  case  the  intestate  dies  without  lawful  descendants 
and  leaving  a  father,  then  the  inheritance  shall  go  to  such 
father,  unless  the  inheritance  came  to  the  intestate  on  the  part 
of  his  mother,  and  such  mother  is  living ;  and  if  such  mother  is 
dead,  the  inheritance  descending  on  her  part  shall  go  to  the 
father  for  life,  and  the  reversion  to  the  brothers  and  sisters  of 
the  intestate  and  their  descendants,  according  to  the  law  of  in- 
heritance by  collateral  relatives  hereinafter  provided;  and  if 
there  are  no  such  brothers  or  sisters,  or  their  descendants  living 
such  inheritance  shall  descend  to  the  father.     R.  S.  O.  1887, 
c.  108,  s.  35. 

If  there  is  no        46.  If  the  intestate  dies  without  descendants  and  leavin^ 

O 

no  father,  or  leaving  a  father  not  entitled  to  take  the  inherit- 
ance under  the  last  preceding  section,  and  leaving  a  mother 
and  brothers  or  sisters,  or  the  descendants  of  brothers  or  sisters, 
then  the  inheritance  shall  descend  to  the  mother  during  her 

o 

life,  and  the  reversion  to  such  brothers  or  sisters  of  the  intestate, 
as  are  living,  and  the  descendants  of  such  as  are  dead, 
according  to  the  same  law  of  inheritance  hereinafter  provided  ; 
and  if  the  intestate  in  such  case  leaves  no  brother  or  sister,  nor 
any  descendant  of  any  brother  or  sister,  the  inheritance  shall 
descend  to  the  mother.  R.  S.  0.  1887,  c.  108,  s.  36. 


If  there 
is  neither  fa- 
ther nor  mo- 
ther. 


4T.  If  there  is  no  father  or  mother  capable  of  inheriting 
the  estate,  it  shall  descend  in  the  cases  hereinafter  specified  to 
the  collateral  relatives  of  the  intestate ;  and  if  there  are  several 
of  such  relatives  all  of  equal  degree  of  consanguinity  to  the 
intestate,  the  inheritance  shall  descend  to  them  in  equal  parts, 
however  remote  from  the  intestate  the  common  degree  of  con- 
sanguinity may  be.  R.  S.  O.  1887,  c.  108,  s.  37. 

•Succession  of  48.  If  all  the  brothers  and  sisters  of  the  intestate  are  living, 
sisters  andnd  ^he  inheritance  shall  descend  to  such  brothers  and  sisters;  and 
their  descend-  if  any  one  or  more  of  them  are  living  and  any  one  or  more  are 
dead,  then  to  the  brothers  and  sisters  and  every  of  them  who  are 
living,  and  to  the  descendants  of  such  brothers  and  sisters  as 
have  died,  so  that  each  brother  or  sister  who  is  living  shall 
inherit  such  share  as  would  have  descended  to  him  or  her, 
if  all  the  brothers  or  sisters  of  the  intestate  who  have  died  leav- 
ing issue  had  been  living,  and  so  that  such  descendants  shall 


ants. 
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inherit  in  equal  shares  the  share  which  their  parent,  if  living, 
would  have  received.     R.  S.  0.  1887,  c.  108,  s.  38. 


The  same  law  of  inheritance  prescribed  in  the  last  sec-  As  to  such  de- 
tion  shall  prevail  as  to  the  other  direct  lineal  descendants  of  ^emmf8  m 
•every  brother  and  sister  of  the  intestate,  to  the  remotest  degree,  degrees. 
wherever  such  descendants  are  of   unequal   degree.     R.  S.  O. 
1887,  c.  108,  s.  39. 

50.  If  there  is  no  heir  entitled  to  take  under  any  of  the  pre-  If  there  be  no 
•ceding  thirteen  sections,  the  inheritance  if  the  same  came  to  preceding  13° 
the  intestate  on  the  part  of  his  father,  shall  descend  :  sections. 

Firstly.  To  the  brothers  and  sisters  of  the  father  of  the  in- 
testate in  equal  shares,  if  all  are  living; 

Secondly.  If  one  or  more  are  living,  and  one  or  more  have 
died  leaving  issue,  then  to  such  brothers  and  sisters  as  are 
living,  and  to  the  descendants  of  such  of  the  said  brothers  and 
sisters  as  have  died  —  in  equal  shares  ; 

Ihirdly.  If  all  such  brothers  and  sisters  have  died,  then  to 
their  descendants  ;  and  in  all  such  cases  the  inheritance  shall 
descend  in  the  same  manner  as  if  all  such  brothers  and  sisters 
had  been  the  brothers  and  sisters  of  the  intestate.  R.  S.  0. 
1887,  c.  108,  s.  40. 

51.  If   there  be  no  brothers  or  sisters,  or  any  of  them,  of  Further  provi- 
the  father  of  the  intestate,  and  no  descendants  of  such  brothers  S1 

or  sisters,  then  the  inheritance  shall  descend  to  the  brothers 
and  sisters  of  the  mother  of  the  intestate,  and  to  the  descendants 
•of  such  of  the  said  brothers  and  sisters  as  have  died,  or  if  all 
have  died,  then  to  their  descendants,  in  the  same  manner  as 
if  all  such  brothers  and  sisters  had  been  the  brothers  and 
sisters  of  the  father.  R.  S.  O.  1887,  c.  108,  s.  41. 


In  all  cases  not  provided  for  by  the  next  preceding  fif-  Further  provi- 
teen  sections,  where  the  inheritance  came  to  the  intestate  on  the  j™n  if  the  es- 
part  of  his  mother,  the  same,  instead  of  descending  to  the  bro-  the  mother's 
thers  and  sisters  of  the  intestate's  father,  and  their  descen-  side- 
dants,   as   prescribed   in    section    50,   shall    descend    to    the 
brothers  and  sisters  of    the  intestate's  mother,  and  to   their 
descendants,  as  directed  in  the  last  preceding  section  ;  and  if 
there  are  no  such  brothers  and  sisters  or  descendants  of  them, 
then  the  inheritance  shall  descend  to  the  brothers  and  sisters, 
and  their  descendants,  of  the  intestate's  father,  as  before  pre- 
scribed.    R.  S.  0.  1887,  c.  108,  s.  42. 

^ 

5$.  In  cases  where  the  inheritance  did  not  come  to  the  in-  if  estate  came 
testate  on  the  part  of  either  the  father  or  the  mother,  the  inheri-  n^ither  on  fa" 
tance  shall  descend  totthe  brothers  and  sisters  both  of  the  father  ther's  side. 
and  mother  of  the  intestate  in  equal  shares,  and  to  their  des- 
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Half  blood  to 
succeed  with 
whole  blood. 


cendants,  in  the  same  manner  as  if  all  such  brothers  and  sisters, 
had  been  the  brothers  and  sisters  of  the  intestate.  R.  S.  O. 
1887,  c.  108,  s.  43. 

54.  Relatives  of  the  half  blood  shall  inherit  equally  with 
those  of  the  whole  blood  in  the  same  degree,  and  the  descen- 
dants of  such  relatives  shall  inherit  in  the  same  manner  as  the 
descendants  of  the  whole  blood,  unless  the  inheritance  came  to 
the  intestate  by  descent,  devise  or  gift  from  some  one  of  his. 
ancestors  ;  in  which  case  all  those  who  are  not  of  the  blood  of 
such  ancestor  shall  be  excluded  from  such  inheritance.  R.  S.  0. 
1887,  c.  108,  s.  44. 

In  cases  not         55.  On  failure  of  heirs  under  the  preceding  rules,  the  in- 

•  j        »      f  J.  ' 

22°23 iCar  u     neritance  shall  descend  to  the  remaining  next  of  kin  of  the 

c.  10,  and  29     intestate,  according  to  the  rules  in  the  English  Statute  of  Dis- 

3>     tribution  of  Personal  Estate.     R.  S.  0. 1887.  c.  108,  s.  45. 


GENERAL   PROVISIONS. 

P?~heirts  to  50.    Where   there   is   but    one   person   entitled  to  inherit 

in  common,  according  to  the  provisions  of  section  37  and  following 
sections  of  this  Act,  he  shall  take  and  hold  the  inheritance 
solely ;  and  where  an  inheritance,  or  a  share  of  an  inheri- 
tance, descends  to  several  persons  under  such  provisions,  they 
shall  take  as  tenants  in  common,  in  proportion  to  their  respec- 
tive rights!  KTSrO.  1887,  c.  108,  s.  46. 

Descendants,        51.  Descendants  and  relatives  of  the  intestate  begotten  be- 
dtC  thb°r  atter  ^ore  k*s  death,  but  born  thereafter,  shall  in  all   cases  inherit  in 
tate,  to  inherit,  the  same  manner  as  if  they  had  been  born  in  the  lifetime  of  the 
intestate  and  had  survived  him.     R.  S.  O.  1887,  c.  108,  s.  47. 

Illegitimate          58.  Children  and  relatives  who  are  illegitimate  shall  not  be 
persons  not  to  entitled  to  inherit  under  any  of  the  provisions  of  this  Act. 

i  n  npT'ii.  **  J- 

R.  S.  0.  1887,  c.  108,  s.  48. 

59.  The  estate  of  the  husband  as  tenant  by  the  curtesy,  or 
of  a  widow  as  tenant  in  dower,  shall  not  be  affected  by  any  of 
the  provisions  of  the  last  preceding  twenty-two  sections  of  this 
Act,  nor  except  as  provided  by  section  31  of  The  Wills  Act  of 
Ontario  shall  the  same  affect  any  limitation  of  any  estate  by 
deed  or  will,  or  any  estate  which,  although  held  in  fee  simple 
or  for  the  life  of  another,  is  so  held  in  trust  for  any  other  per- 
son, but  all  such  estates  shall  remain,  pass  and  descend,  as  if 
the  last  twenty-two  sections  of  this  Act  numbered  from  37  to 
58,  both  included  had  not  been  passed.  R.'S.  O.  1887,  c.  108, 
s.  49. 


Curtesy, 
dower  and 
estates  by 
deed  or  will, 
not  affected. 
Rev.  Stat. 
c.  128. 


60.  If  any  child  of  an  intestatehas  been  advanced  by  the 
been  advanced  intestate  by  settlement,  or  portion  of  real  or  personal  estate,  or 

by  settlement, 


Cases  of  child- 
ren who  have 


etc. 
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both  of  them,  and  the  same  has  been  so  expressed  by  the  in- 
testate in  writing,  or  so  acknowledged  in  writing  by  the  child, 
the  value  thereof  shall  be  reckoned,  for  the  purposes  of  this 
section  only,  as  part  of  the  real  and  personal  estate  of  such  in- 
testate descendible  to  his  heirs,  and  to  be  distributed  to  his 
next  of  kin  according  to  law;  and  if  such  advancement  is 
«qual  or  superior  to  the  amount  of  the  share  which  such  child 
would  be  entitled  to  receive  of  the  real  and  personal  estate  of 
the  deceased,  as  above  reckoned,  then  such  child  and  his 
descendants  shall  be  excluded  from  any  share  in  the  real  and 
personal  estate  of  the  intestate.  R.  S.  0.  1887,  c.  108,  s.  50. 

61.  If  such  advancement  is  not  equal  to  such  share,  such  if  such  ad- 
child  and  his  descendants  shall  be  entitled  to  receive  so  much  TajceD^jfc  be 
only  of  the  personal  estate,  and  to  inherit  so  much  only  of  the 
real  estate  of  the  intestate,  as  is  sufficient  to  make  all  the 
shares  of  the  children  in  such  real  and  personal  estate  and  ad- 
vancement to  be  equal,  as  nearly  as  can  be  estimated.     R.  S.  O. 
1887,  c.  108,  s.  51. 


The  value  of  any  real  or  personal  estate  so  advanced  Value  of  pro- 
shall  be  deemed  to  be  that,  if  any,  which  has  been  acknow- 
ledged  by  the  child  by  any  instrument  in   writing,  otherwise  mated. 
such   value  shall  be  estimated  according  to  the  value  of  the 
property  when  given.     R.  S.  O.  1887,  c.  108,  s.  52. 


63.  The  maintaining  or  educating,  or  the  giving  of  money  Education, 
to  a  child,  without  a  view  to  a  portion  or  settlement  in  life  shall  vSlceme^* 
not  be  deemed  an  advancement  within  the  meaning  of  this  Act. 

R.  S.  O.  1887,  c.  108,  s.  53. 

64.  The  parties  authorized  to  make  partition  of  any  such  As  to  the 
real  estate  according  to  law,  shall  receive  from  anv  of  the  per-  fJgbt  of. . 

,..,,,  -P  ,.         i  ,*?  r    •    *he  parties 

sons  entitled  to  a  share  ot  such  real  estate,  an  offer  or  proposi-  interested  in 
tion  to  purchase  the  share  or  shares  of  the  other  parties  inter-  real  estate 
ested  therein,  giving  the  preference  to  the  person  who  would  partition^ 
have  been  the  heir-at-law  thereto,  had  section  37   and  the  fol-  purchase, 
lowing  sections  of  this  Act  not  been  passed ;  and  next  after 
such  heir-at-law,  giving  such  preference  to  the  several  persons 
successively  who  would  have  been  such  heir-at-law,  had  the 
said  last  mentioned  sections  of  this  Act  not  been  passed,  and 
had  those  persons  preceding  them  respectively  in  the  series  of 
such  preference  been  dead  at  the  time  of  the  death  of  the  in- 
testate.    R.  S.  0.  1887,  c.  108,  s.  54. 

65.  The  parties  so  authorized  to  make  such  partition  shall  Particulars  of 
certify  particularly  to  the   Court  in  which  proceedings  for  a  chase^o  bT 
partition  are  commenced  or  pending,  the  particulars  of  such  certified  to  the 
offer  or  proposition  for  purchase,  the  nature,  quantity  and  value  c 

of  the  estate  or  share  proposed  to  be  purchased,  and  whether  •  .^ 
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they  advise  such  offer  or  proposition  to  be  accepted  or  rejected^ 
and  their  reasons  therefor.     R.  S.  0.  1887,  c.  108,  s.  55. 


Any  Court 
authorized  to 


may  direct  a 
sale,  giving 
preference  to 
the  heir-at- 
law,  etc. 


00.  Any  Court  authorized  to  make  partition  of  real  estate 
direct  a  sale  of  the  same  if  it  thinks  it  right  so  to  do, 
upon  the  application  of  any  of  the  parties  beneficially  interested 
therein,  giving  however  the  preference  at  all  times  to  the  per- 
son who  would  have  been  the  heir-at-law  to  such  real  estate 
had  section  37  and  the  following  sections  of  this  Act  not  been 
passed,  and  after  such  heir-at-law,  then  giving  such  preference 
to  the  several  persons  successively  who  would  have  been  such 
heir-at-law,  had  the  said  last  mentioned  sections  of  this  Act  not 
been  passed,  and  had  those  persons  preceding  them  respectively 
in  the  series  of  such  preference  been  dead  at  the  time  of  the- 
death  of  the  intestate.  R.  S.  0.  1887,  c.  108,  s.  56. 

Terms  on  fiy    Every  such  preference  shall  be  upon  and  subject  to  such 

which  prefer-  <f  r  r  .        j          m 

ence  to  be       terms,  security  and  conditions,  as  the  Court  thinks  it  right  to- 
direct.     R.  S.  0.  1887,  c.  108,  s.  57. 
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NOTES. 

Assimilation  of  real  and  personal  property.  The  tendency  of  modern  legisla- 
tion is  to  assimilate  the  devolution  of  real  and  personal  property.  In  England 
by  the  Land  Transfer  Act  1897  (60  and  61  Viet.  c.  65)  somewhat  similar  pro- 
visions to  those  of  ss.  4,  9,  13  and  16  are  enacted. 

Intestate  succession  in  Ontario.  There  are  foiir  epochs  in  the  history  of  real 
estate  succession  in  Ontario. 

(1)  Prior  to  1st  July,  1834,  the  common  law  in  England  regulated  the  succes- 
sion to  real  estate  of  which  a  person  died  intestate.      Descent  was  traced 
from  the  person  last  actually  seised  and  a  seisin  in  law  did  not  suffice  to 
constitute  a  good  root  of  descent,  a  seisin  in  deed  or  its  equivalent,  being 
requisite  ;  Leith  &  Smith  470,  and  if  the  heir  of  a  reversioner  died  pend- 
ing a  life  estate  he  would  not  have  had  such  a   seisin  as  was  necessary,  ib. 
47L     Primogeniture  was  the  rule,  the  eldest  male  being  preferred  over  the 
younger  and  the  male  line  to  the  female  line.     Females  shared  equally. 

(2)  Between  1st  July  1834  and  1st  Januuary  1852  primogeniture  was  still  the 
rule.     Descent   was  traced  from  the  last  purchaser,  i.  e.  the  person  who 
last  acquired  the  land  otherwise  than  by  descent  or  than  by  any  partition 
equivalent  to  descent ;  s.  22  (2). 

(3)  Between  1st  January  1852  and  1st  July  1886  descent  was  traced  from  the 
person  last  entitled  ;  Leith  &  Smith  472.     Primogeniture  was  abolished, 
all  lineal  descendants  of  equal  degree  of  consanguinity  sharing  equally,  ss. 
41,  42. 

(4)  Since  1st  July  1886  real  estate  has  vested   in  the  personal  representative 
to  be  distributed  in  the  same  way  as  personal  property  ;  s.  4. 

Kstates  tail  have  not  been  affected  by  any  of  the  foregoing. 

It  is  not  considered  necessary  to  deal  in  detail  with  the  law  prior  to  1886. 
The  statute  governing  descent  after  1st  January  1852  was  copied  almost  entirely 
from  the  revised  act  of  the  State  of  New  York  ;  Leith  &  Smith  469.  A  full 
discussion  of  the  several  sections  of  the  act  will  be  found  in  Leith  &  Smith  pp. 
469-503.  Land  vested  in  a  trustee  devolved  upon  his  common  law  heir,  s.  59. 
The  abolition  of  primogeniture  did  not  affect  the  construction  of  a  devise  con- 
tained in  a  will  made  before  the  act  was  passed  whereby  land  was  devised  to 
heirs  as  purchasers  ;  Tylee  v.  Deal  (1873)  19  Or.  601  ;  Baldwin  v.  Kingston 
(1890)  18  A.R.  63,  see  also  Appendix  18  A.R. 

History  of  legislation  since  1886.  Between  1st  July  1886  and  4th  May  1891, 
land  devolved  notwithstanding  any  testamentary  disposition  upon  the  personal 
representative,  and  title  could  not  be  made  except  by  a  conveyance  from  him  ; 
Martin  v.  Magee  (1891)  18  A.R.  384.  On  the  4th  May  1891,  the  Statute  54 
Viet.  c.  18,  s.  1(1)  came  in  force  and  thereby  vested  the  property  in  the 
beneficiaries  after  the  expiration  of  twelve  month's  from  the  testator's  death, 
unless  a  caution  was  previously  registered.  The  act  was  held  not  to  be 
retrospective  in  Re  Ferguson  (1891)  11  C.L.T.  201.  In  1893  further  pro- 
vision was  made  as  to  cautions  by  allowing  their  registration,  on  complying 
with  the  formalities  now  provided  by  s.  14,  after  the  expiration  of  twelve 
months,  and  by  providing  that  the  vesting  in  beneficiaries  was  not  to  be 
postponed  by  reason  of  no  personal  representative  being  appointed  within 
twelve  months.  The  act  was  declared  to  apply  to  the  estates  of  persons 
dying  before  or  after  the  act  of  1891.  The  question  shortly  thereafter  arose 
whether  the  effect  of  the  act  of  1893  was  not  to  make  the  whole  act  of  1891 
retrospective.  In  Re  Baird  (1893)  13  C.L.T.  277,  Boyd  C.  held  that  the  effect 
thereof  was  not  to  make  the  act  of  1891  retrospective,  but  in  a  subsequent  case 
the  same  learned  judge  reconsidered  his  former  decision  and  held  that  the  pro- 
visions of  the  act  of  1893  were  so  engrafted  on  the  act  of  1891  as  to  cast  back 
the  operation  of  both  acts  so  as  to  apply  to  all  persons  dying  after  July  1st, 
1886  ;  Re  Martin  (1895)  26  O.R.  465  ;  Rodger  v.  Moran  (1896)  28  O.R.  275. 
In  1897  by  60  Viet.  c.  14,  s.  29,  the  retroactive  words  of  the  act  of  1893  were 
repealed,  but  so  that  the  repeal  should  not  affect  any  conveyance  made  before 
13th  April  1897. 

The  enactments  of  1886  and  since  that  time  apply  only  to  inheritable  lands  ; 
Cowan  v.  Allen  (1896)  26  S.C.R.  292. 
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Dower.  The  widow,  to  entitle  her  to  a  distributive  share,  must  elect  to  take 
it  by  an  attested  instrument;  Re  Gal  way  (1895)  17  P.  R.  49.  A  widow  may 
elect  to  take  her  interest  iinder  the  act  in  lieu  of  her  dower  after  the  expira- 
tion of  a  year  from  the  death  of  her  husband  provided  the  estate  is  not  distri- 
buted on  the  footing  of  her  having  retained  her  dower  right ;  Baker  v.  Stuart 
(No.  2),  (1898)  29  O.R.  ,388.  Where  the  widow  by  marriage  settlement  has 
accepted  an  equivalent  in  lieu  of  her  dower,  she  has  no  right  to  any  share  in 
the  lands  ;  Toronto  General  Trusts  Co.  v.  Quin  (1894)  25  O.R.  250.  The  pro- 
visions allowing  a  gross  sum  to  be  set  apart  for  the  widow  are  in  confirmation 
of  Re  Rose  (1896)  17  P.R.  136. 

Children  of  deceased  brother  or  sister.  Where  the  deceased  leaves  a  father, 
brother  and  sister  and  descendants  of  deceased  brothers  and  sisters,  the  latter 
are  entitled,to  a  distributive  share,  in  the  estate,  per  stirpes  ;  Walker  v.  Allen 
(1897)24  A.  R.  336. 

Consent  of  official  guardian.  The  consent  of  the  Official  Guardian  is  required 
only  where  the  land  would  not,  but  for  the  act,  devolve  upon  the  executors  or 
administrators.  If  the  testator  has  devised  the  land  to  his  executors  upon 
trust,  even  for  an  infant,  the  consent  of  the  Official  Guardian  is  not  required  ; 
Re  Booth's  Estate  (1888)  16  O.R.  429  ;  Koch  v.  Wideman  (1894)  25  O.R.  262  ; 
Re  Hewett  v.  Jermyn  (1898)  29  O.R.  383  ;  Mercer  v.  Neff  (1898)  29  O.R.  680. 

In  Re  Fletcher  (1895)  26  O.R.  499,  it  was  said  that  the  consent  of  the  Official 
Guardian  was  required  only  when  the  sale  was  made  for  distribution  simply 
and  then  only  when  there  were  infants,  lunatics  or  non -concurring  heirs.  Sec- 
tions 8  and  16  must  now,  after  the  revision  be  read  together,  and  it  would 
appear  to  be  safer  to  get  the  consent  in  all  cases  where  infants  or  lunatics  art- 
interested. 

Powers  of  Personal  Representatives.  A  husband  as  administrator  of  his  wife 
may  sell  his  wife's  undivided  interest  in  land  of  which  they  were  tenants  in 
common  though  there  are  no  debts  ;  Re  Wilson  and  Toronto  Incandescent 
Electric  Light  Co.  (1891)  20  O.R.  397. 

A  personal  representative  deriving  title  under  the  Act  cannot  exchange 
lands  of  the  deceased  for  others,  Tenute  v.  Walsh  (1893)  24  O.R.  309  ;  but  may 
mortgage  them  with  the  consent  of  the  Official  Guardian  if  infants  are  inter- 
ested ;  Re  Bennington  (1898)  18  C.L.T.  239. 

A  personal  representative  can  make  a  valid  renewal  of  a  lease  pursuant  to 
the  covenant  of  the  deceased  to  renew  ;  Re  Canadian  Pacific  Ry.  Co.  and 
National  Club  (1893)  24  O.R.  205. 

Though  the  personal  representative  has  the  power  to  sell  lands  where  there 
are  no  debts  he  may  be  restrained  if  he  attempts  to  sell  contrary  to  the  wishes 
of  the  beneficiaries  ;  Re  Mallindine  (1890)  10  C.L.T.  226. 

Personal  representatives  are  not,  like  trustees  for  sale,  bound  to  sell,  but  a 
mere  discretion  is  cast  upon  them  ;  Re  Fletcher's  Estate  (1805)  26  O.R.  499. 

The  personal  representatives  may  impound  the  share  of  any  beneficiary  for 
a  debt  due  by  him  to  the  estate,  and,  in  the  event  of  his  insolvency  or  death, 
will  be  compelled  to  value  his  share  in  proving  against  his  estate  ;  Tillie  v. 
Springer  (1892)  21  O.R.  585. 

Mortgages.  The  Act  does  not  affect  the  rule  laid  down  by  Locke  King's  Act 
(R.  S.  0.  c.  128,  s.  37)  by  which  devisees  of  land  take  the  same  subject  to  the 
encumbrances  thereon;  Mason  v.  Mason  (1887)  13  O.R.  725;  unless  the  general 
estate  is  charged  with  the  payment  of  all  encumbrances;  Scott  v.  Supple  (1893) 
23  O.R.  393. 

Cautions.  A  caution  may  be  filed  (observing  the  preliminaries  of  s.  14) 
although  no  personal  representative  is  appointed  within  12  months  from  the 
death  ;  Re  Martin  (1895)  26  O.R.  465. 

Upon  the  expiration  of  a  caution  the  lands  become  the  property  of  the 
beneficiaries  without  a  conveyance  ;  Rarnus  v.  Dow  (1893)  15  P.R.  219. 

A  conveyance  by  the  heirs  or  devisees  within  the  12  months  will  take  effect, 
if  no  caution  is  registered,  immediately  upon  the  expiration  of  12  months,  and 
a  caution  subsequently  registered  will  not  defeat  the  title  of  the  grantee  for 
value  ;  Re  McMillan,  McMillan  v.  McMillan  (1893)  24  O.R.  181. 

Widow's  Share.  Where  there  are  no  children  the  widow  is  entitled  to  $1,000 
over  her  distributive  share  although  she  may  have  received  other  benefits 
under  the  laws  of  another  country  out  of  the  deceased's  estate  in  that  country, 
Sinclair  v.  Brown  (1898)  29  O.R.  370. 


DEVOLUTION   OF   ESTATES.  633 

Foreclosure.  In  a  foreclosure  action  the  heir's  of  a  deceased  mortgagor  are 
proper  parties  as  well  as  his  personal  representative  ;  Keen  v.  Codd  (1891)  14 
P.R.  182;  see  Carter  v.  Clarkson  (1893)  15  P.  R.  379.  If  no  administrator  is 
•appointed  or  caution  registered  the  personal  representative  is  not  a  necessary 
party  to  an  action  commenced  after  12  months  from  the  death  ;  Ramus  v.  Dow 
<1893)  15  P.R.  219. 

Infant's  Snares.  It  is  competent  for  the  Official  Guardian  in  giving  his  con- 
sent to  a  sale  to  see  that  infants'  shares  are  protected  or  secured  and  applica- 
tion may  be  made  to  the  court  and  proper  directions  then  obtained  ;  Re  Reddan 
(1886)  12  O.R.  781. 

The  following  table  may  be  referred  to  as  shewing  the  distributive  shares  of 
beneficiaries  upon  an  intestacy  since  1886  :  — 

If  the  Intestate  die  leaving  :  Beneficiaries  take  thus  : 

''One-third  to  wife,  rest  to  child  or  children  ;  if 
children  dead,  then  to  their  representatives 
(that  is,  their  lineal  descendants),  except  such 
Wife  and  child  or  children  ................   -<(      child  or  children  (not  heirs  at-law)  who  had 

estate  by  settlement  of  intestate  or  were  ad- 
vanced by  him  in  his  life-time  equal  to  the 
other  shares. 
$1,000  to  wife  ;  half  of  residue  to  wife  ;  rest  to 

Wife  onlv  next  °*  ^m'  *n  etlua^  degree  to  intestate,  or 

'  I     their  legal  representatives,  or  if  no  next  of 
kin,  to  the  Crown. 

the  next  °f  kin   aml   to   tneir  Ie&al  repre- 

sentatives. 
•Child,  children,  or  their  representatives  .......  All  to  him,  her  or  them. 

Children  by  two  wives    ................       Equally  to  all. 

If  no  child,  children  or  representatives  ........  All  to  next  of  kin,  in  equal  degree  to  intestate. 

€hild  or  grandchild  by  deceased  child     .  .   .   {  H  representation"  tO  grandchild'  Wh°  takes  by 

Tin  hanri  rtriUr  /Half  to  him  and  half  as  if  he  had  predeceased 

.....................  \     intestate. 

Husband  and  child  or  children  ................  Third  to  husband  and  two-thirds  to  children. 

Father  and  mother  ..........................  Equally  to  both. 

(Equally  to  all  ;  children  of  any  deceased  brother 
or  sister  take  share  of  deceased  parent  per 
stirpes. 
Mother  and  brother  or  sister  ..................  Whole  to  them  equally. 

sister'  nephews 


Per  stirpes. 
Wife  and  father  ............................  '.  Half  to  wife  ;  half  to  father. 


Wi,e,  mother,  nephews  and  neice,  .  .  .  .  {  ^*       "* 

Wife,  brother  or  3i8ter  and  mother  .  .  .  .  { 

Mother  only  ..................................  The  whole. 

Wife  and  mother  .........  .......  Half  to  wife  and  half  to  mother. 

Brother  or  sister  of  whole  blood,  and  brother  \  -,    „    .    ,    ,, 

and  sister  of  half  blood  .......  .  ............  )  Equally  to  both. 

Posthumous  brother  or  sister,  and  mother    .  .  .  .Equally  to  both. 

Posthumous  brother  or  sister  and  brother  or  1  ,,„,    ,ITT  .    ,    . 

sister  born  in  life-time  of  father  ...........  }  Equally  to  both. 

Father's  father  and  mother's  mother  ..........  Equally  to  both. 

Uncle  or  aunt's  children,  and  brother's  or  sis-  \Tr/llllon,r  +~  On 

ter's  grandchildren  ...................  /  E(lually  to  a11- 

Grandmother,  uncle  or  aunt  ................  All  to  grandmother. 

Two  aunts,  nephew  and  niece  ................  Equally  to  all. 

Uncle  and  deceased  uncle's  child  ..............  All  to  uncle. 

Uncle  by  a  mother's  side,  and  deceased  uncle  \  A11  ,          , 

or  aunt's  child  .....................  /A111 

Nephew  by  brother  and  nephew  by  half  sister.  .Eqally,  per  capita. 

Brothers  or  sisters,  and  nephews  or  nieces.  .  .  {  ^gg^J"*  ^ 
Nephew  by  deceased  brother,  and  nephews|E       u  ^ 

and  nieces  by  deceased  sister  ..............  / 

Brother  and  grandfather  ......................  All  to  brother. 

Brother's  grandson    and   brother  or  sister's  \  .  n  f  0  fiancrhter 

Brother  and  two  aunts  ...................  All  to  brother. 

Brother  and  wife  .............................  Half  to  brother  and  half  to  wife. 

Mother  and  brother  ...........................  Equally. 

WH.  and  mother,  and  chMren  of  *-*- 
brother  or  sieter  .........................  \     children 


,  per  stirpes. 
Grandfather  and  brother.  .  .  .  All  to  brother. 


CHAPTER   128. 


An  Act  respecting  Wills. 


Short  title. 


Interpreta- 
tion. 
"Land." 


SHORT  TITLE,  s.  1. 

WILLS  BEFORE  IST  JANUARY,  1874, 

ss.  2-6. 

WILLS  AFTER  IST  JANUARY,  1874  : 
PRELIMINARY,  ss.  7-9. 
PROPERTY  DISPOSABLE  BY  WILL,  AND 

PERSONS  WHO  MAY  DISPOSE  BY 

WILL,  SS.   10,  11. 

EXECUTION  OF  WILLS,   ss.  12-15. 
Wills  of  soldiers  and  sailors,  s.  14. 
Witnesses  being  interested  under 
the  will  not   to   invalidate,  ss. 
16-19. 

REVOCATION  OF  WILLS,  ss.  20-22. 
OBLITERATIONS,     INTERLINEATIONS, 

ETC.,  s.  23. 
REVIVAL,  s.  24. 
CONSTRUCTION  OF  WILLS  : 

Devise,  etc.,  to  operate  upon  any 
interest  remaining  in  testator, 
s.  25. 


Operation  of  wills  from  time  of 
death  of  testator,  s.  26. 

Lapsed  devise  to  sink  into  resi- 
duary devise,  s.  27. 

General  devise  what  to  include* 
ss.  28-30. 

Meaning  of  "heir"  in  a  devise,. 
s.  31. 

"Die  without  issue,"  meaning  ofr 
s.  32. 

General  devise  to  trustees,  what 
estate  to  pass,  ss.  33,  34. 

Cases  whe^re  devise  does  not 
lapse  by  death  of  a  devisee,  ss. 
35,  36. 

Mortgage   debts  and  charges  pri- 
marily    chargeable     on     land, 
ss.  37,  38. 
IMPERIAL  ACTS  REPEALED,  s.  39. 


HER  MAJESTY,  by  and  with  the  advice  and  consent  of 
the  Legislative  Assembly   of  the  Province  of  Ontario, 
enacts  as  follows : — 

1.  This  Act  may  be  cited  as  "The  Wills  Act  of  Ontario.'" 
R  S.  0.  1887,  c.  109,  s.  1. 

WILLS   BEFORE    1ST   JANUARY,    1874. 

2.  In  the  next  succeeding  three  sections  of  this  Act  the 
word    "land"     shall    extend    to    messuages,   and    all    other 
hereditaments,     whether     corporeal    or    incorporeal,    and    to 
money  to   be    laid    out    in    the    purchase    of    land,  and   to 
chattels  and    other  personal  property  transmissible  to  heirs, 
and  also  to  any  share  of  the  same  hereditaments  and  properties, 

[634] 


Chap.  128.  WILLS.  Sec.2.  635 

or  any  of  them,  and  to  any  estate  of  inheritance,  or  estate  for 
any  life  or  lives,  or  other  estate  transmissible  to  heirs  ajfl^  f.o  any 
possibility,  rjo-ht  or  title  of  entry  or  action^,  and  any  other  interest 
capable  of  being  inherited,  and  whether  the  same  estates,  possi- 
bilities, rights,  titles  and  injbefests,  or  any  of  them,  are  in 
possession,  reversion,  reHiamder  or  contingency.  R.  S.  O. 
1887,  c.  109,  s.  2.  xTOt/  \fc*l<lAA&*  A*  /*  * 


ft.  Where  a  will  made  before  and  not  re-executed,  republished  Estates  ac- 
or  revived  after  the  first  day  of  January,  1874,  by  any  person  J^^kin^  * 
dying  after  the  sixth  day  of  March,  1834,  contains  a  devise  in  a  will  may 
any  form  of  words  of  all  such  real  estate  as  the  testator  dies  paj,s  b7  the 
seised  or  possessed  of,  or  of  any  part  or  proportion  thereof,  such  Intention 
such  will  shall  be  valid  and  effectual  to  pass  any  land  acquired  Ts  expressed. 
by  the  devisor  after  the  making  of  such  will,  in  the  same  man- 
ner as   if   the   title  thereto   had  been  acquired    before    th 
making  thereof.     R.  S.  O.  1887,  c.  109,  s.  3. 

Or 


4.  Where  land  is  devised  in  any  such  will  as  aforesaid,  it  A  devise  of 
sjiall  be  considered^jthat  the  devisor  intended  to^jjevise  all 
such  estate  as  he  was  seised  of  in  the  same  land,  whether  in  as  large  an 
fee  simple  or  otherwise,  unless  it  appears  upon  the  face  of  such  estate  as  the 

M1   ,1  r,  i       .  ,    j   ,  ',  £       ,..  ,,         testator  had  in 

wiJl  that  he  intended  to  devise  only  an  estate  for  me,  or  other  the  land, 
estate  less  than  he  was   seised   of   at  the   time   of  makin    unless  a  ,  con- 
the  will  containing  such  devise.     R.  S.  O.  1887,  c.  109,  s.  4. 


5.  Any  will  affecting  land  executed  after  the  sixth  day  of  Witnesses 
March,  1834,  and  before  the  first  day  of  January,  1874,  in  the  ^eTn  t'he  " 
presence  of  and  attested  by  two  or  more  witnesses,  shall  have  presence  of  the 
the  same  validity  and  effect  as  if  executed  in  the  presence  of  testator- 
and  attested  by  three  witnesses  :  and  it  shall  be   sufficientJ.f 
the  witnesses  subscribed  their  names  in  presence  of  each  other, 
although  their  names  werejiot  subscribed  in  presence  of  the 
testator.    R  S.  0.  1887,  c.  109,  s.  5.        X 


6.  After  the  fourth  day  of  May,  1859,  and  before  the  tirst  will  by  mar- 
day  of  January,  1874,  every  married  woman  might,  by  devise  ried  woman 
or  bequest  executed  in  the  presence  of  two  or  more  witnesses,  May^isso, 
neither  of  whom  was  her  husband,  make  any  devise  or  bequest  and  1st  Janu- 
of  her  separate  property^  real  or  personal,  or  of  any  rights  there-  ary>  18!f  ' 
in,  whether  such  property  was  acquired  before  or  after  mar-    V  *y   &)• 
riage,  to  or  among  her  child  or  children  issue  of  any  marriage,      n  j     f  I  3 
and  failing  there  being  any  issue,  then  to  her  husband,  or  as    t\*0-*v 
she  might  see  fit,  in  the  same  manner  as  if  she  were  sole  and 
unmarried.     R.  S.  O.  1887,  c.  109,  s.  6. 

WILLS   AFTER    1ST  JANUARY,    1874.  "  ,J 

1.  Unless  herein  otherwise  expressly  provided,  the  subse-  Operation  of 
quent  sections  of  this  Act  shall  not  extend  to  any  will  made 
before   the   first   day  of  January,    1874;  but  every  will   re-i 
executed  or  re-published,  or  revived  by  any  codicil,  shall,  forj 
the  purposes  of  the  said  sections,  be  deemed  to  have  been  madej 
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r 


25  and  26. 


at  the  time  at  which  the  same  was  so  re-executed,  re-published 
or  revived.     R.  S.  0.  1887,  c.  109,  s.  7. 

8.  Sections  21,  22,  25  and  26  of  this  Act  shall  not  apply 
to  the  will  of  any  person  who  was  dead  before  the  first  day 
of  January,  1869,  but  shall  apply  to  the  will  of  every  person 
who  has  died  since  the  thirty-first  day  of  December,  J868,  or 
who  dies  after  the  passing  of  this  Act.  R.  S.  0.  1887,  c.  109,  s.  8. 


Interpreta 
tion.  Imp. Act 


9.  In  the  construction  of  the  sections  numbered  10,  to  39 

ULV/II.     -i.iiiij.jn.ub    •          -I          .  .          i  1    •          »        • 

l  V.  c.  26,  s.  1.  inclusive  in  this  Act, 


12  Car.  ii. 
c.  24. 


"  Personal 
estate." 


"  Will."  1.  "  Will  "  shall  extend  to  a  testament,  and  to  a  codicil,  and 

to  an  appointment  by  will,  or  by  writing  in  the  nature  of  a 
will  in  exercise  of  a  power,  and  also  to  a  disposition  by  will 
and  testament,  or  devise  of  the  custody  and  tuition  of  any 
child,  by  virtue  of  the  Act  passed  in  the  twelfth  year  of  the 
reign  of  King  Charles  the  Second,  entitled,  "  An  Act  for  taking 
away  the  Court  of  Wards,  and  liveries  and  tenures  in  capite, 
and  by  knight's  service  and  purveyance,  and  for  settling  a 
revenue  upon  His  Majesty  in  lieu  thereof''  and  to  any  other 
testamentary  disposition  ; 

"Real  estate."  2.  "  Real  estate  "  shall  extend  to  messuages,  lands,  rents,  and 
hereditaments,  whether  freehold  or  of  any  other  tenure,  and 
whether  corporeal, incorporeal  or  personal, and  to  any  undivided 
share  thereof,  and  to  any  estate  right,  or  interest  (other  than 
a  chattel  interest^  therein  ; 

3.  "  Personal  estate  "  shall  extend  to  leasehold  estates  and 
other  chattels  real,  and  also  to  moneys,  shares  of  government 
and  other  funds,  securities  for  money  (not  being  real  estates), 
debts,  choses  in  action,  rights,  credits,  goods,  and  all  other 
property  whatsoever  which  by  law  devolves  upon  the  executor 
or  administrator,  and  to  any  share  or  interest  therein. 

"Mortgage."       4.  "Mortgage"  shall  include  any  lien  for  unpaid  purchase 
Imp.  Act  30-    monay.   and  any  charge,  incumbrance,  or  obligation  of  any 
s  2  '  c'  69'      nature  whatever  upon  any  lands  or  tenements  of  a  testator  or 
intestate.     R.  S.  0.  1887,  c.  109,  s.  9. 

"  Person."  5.  "  Person  "  and  "  Testator  "  shall  include  a  married  woman. 

60  V  c.  3,  s.  3.  See  H.  S.  OTTSTT,  c.  106,  s.  9  (4) ;  R.  &  0. 1887, 
c.  132,  s.  3  (1). 

1O.  Every  person  may  devise,  bequeath,  or  dispose  of  by  will 
executed  in  manner  hereinafter  mentioned,  all  real  estate  and 
personal  estate  to  which  he  may  be  entitled,  at  the  time 
of  his  death,  and  which,  if  not  so  devised,  bequeathed,  or 
disposed  of,  would  devolve  upon  his  heir  at  law,  or  upon  his 
executor  or  administrator ;  and  the  power  hereby  given 
shall  extend  to  estates  pur  autre  vie,  whether  there  be  or 
be  not  any  special  occupant  thereof,  and  whether  the  same 
be  corporeal  or  incorporeal  hereditaments  ;  and  also  to  all  con- 
tingent, executory,  or  other  future  interests  in  any  real  or  per- 
sonal estate,  whether  the  testator  be  or  be  not  ascertained  as 


Power  to  dis- 
pose of  all 
froperty. 
mp.  Act  1  V. 
c.  26,  s.  3. 

Estates 
pur  autre  vie. 


Contingent 
interests. 
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the  person  or  one  of  the  persons  in  whom  the  same  may  respec- 
tively become  vested,  and  whether  he  be  entitled  thereto  under  Rights  of 
the  instrument  by  which  the  same  were  respectively  created  entry, 
or  under  any  disposition  thereof  by  deed  or  will,  and  also  to  all 
rights  of  p.nt.ry  for  renditions  broken  and  other  rights  of  entry, 
ancTalso  to  such  of  the  same  estates,  interests  and  rights  re-  Property  ac- 
spectively,  and  other  real  and  personal  estate,  as  the  testator  Jheir^nafter 
may  be  entitled  to  at  the  time  of  his  death,  notwithstanding 
that  he  may  become  entitled  to  the  same  subsequently  to  the 
execution  of  his  will.     R.  S.  O.  1887,  c.  109,  s.  10. 

1 1 .  No  will  made  by  any  person  under  the  age  of  twenty-  Wills  by  in- 
one  years  shall  be  valid.     R.  S.  0. 1887,  c.  109,  s.  11.  gj  A^i 

c.  26,  s.  7. 

1  £. — (1)  No  will  shall  be  valid  unless  it  is  in  writing,  and  Execution, 
executed  in  manner  hereinafter  mentioned  ;  that  is  to  sayf  it  InlP-  Ac*  * 

— /  «  fl        Zt\l        ^         T 

shall  be  signed  at  the  foot  or  end  thereof  by*the  testator/or  by 
some  other  person  in  his  presence,  and  by  his  direction  fand  such 
signature  shall  be  made  or  acknowledged  by  the  testator; in  the 
presence  of  two  or  more  witnesses  present  at  the  same  time  A-nd 
such  witnesses,  shall  attest  and  shall  subscribe  the  will  in  the? 
presence  of  the  testator ;  but  no  form  of  attestation  shall  be  Attestation., 
necessary. 

(2)  Every  will,  so  far  only  as  regards  the  position  of  the  Signature, 
signature  of  the  testator,  or  of  the  person  signing  for  him  as 
aforesaid,  shall  be  deemed  to  be  valid,  within  the  meaning  of 
this  Act,  if  the  signature  is  so  placed,  at,  or  after,  or  following, 
or  under,  or  beside,  or  opposite  to  the  end  of  the  will,  that  it  is 
apparent  on  the  face  of  the  will  that  the  testator  in  tpnHp.fi  f.n  giv-p. 
effect  by  such  signature  to  the  writing  signed  as  his  will ;  and  no 
such  will  shall  be  affected  by  the  circumstance  that  the  signature 
does  not  follow  or  is  not  immediately  after  the  foot  or  end  of  the 
will,  or  by  the  circumstance  that  a  blank  space  intervenes  be- 
tween the  concluding  word  of  the  will  and  the  signature,  or  by 
the  circumstance  that  the  signature  is  placed  among  the  words 
of  the  testimonium  clause,  or  of  the  clause  of  attestation,  or  fol- 
lows or  is  after  or  under  the  clause  of  attestation  either  with 
or  without  a  blank  space  intervening,  or  follows,  or  is  after, 
or  under,  or  beside  the  names  or  one  of  the  names  of  the  sub- 
scribing witnesses,  or  by  the  circumstance  that  the  signature 
is  on  a  side,  or  page,  or  other  portion  of  the  paper  or  papers 
containing  the  will,  whereon  no  clause  or  paragraph  or  dis- 
posing part  of  the  will  is  written  above  the  signature,  or 
by  the  circumstance  that  there  appears  to  be  sufficient  space 
on  or  at  the  bottom  of  the  preceding  side  or  page  or  other 
portion  of  the  same  paper  on  which  the  will  is  written  to  con- 
tain the  signature  ;  and  the  enumeration  of  the  above  circum- 
stances shall  not  restrict  the  generality  of  the  above  enactment ; 
but  no  signature  under  this  Act  shall  be  operative  to  give 
effect  to  any  disposition  or  direction  which  is  underneath,  or 
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i  which  follows  it,  nor  shall  it  give  effect  to  any  disposition  or 
(direction  inserted  after  the  signature  was   made.     R.   S.   O. 
1887,  c.  109,  s.  12. 


Appointments  1  3.  No  appointment  made  by  will,  in  exercise  of  any  power, 
be  exerdsed.*0  sna^  ^e  valid,  unless  the  same  is  executed  in  manner  herein- 
Imp.  Act  1  V.  before  required  ;  and  every  will  executed  in  manner  herein- 
c.  26,  s.  10.  before  required,  shall,  so  far  as  respects  the  execution  and  at- 
testation thereof,  be  a  valid  execution  of  a  power  of  appointment 
by  will,  notwithstanding  it  has  been  expressly  required  that 
a  will  made  in  exercise  of  such  power  shall  be  executed  with 
some  additional  or  other  form  of  execution  or  solemnity. 
R.  S.  O.  1887,  c.  109,  s.  13. 


14.  Any  soldier  being-  in  actual  military  serving   or    any 
marilier  or  seaman  bftin     at,  afta:  may  dispose  of  his  personal 


Wills  of 
personalty  of 

sailors.  estate  as  he  might  have  done  before  the  passing  of  this  Act. 

Imp.  Act  1  V.  R    g    O    1887    c<  109    s    14 
c.  26,  s.  11. 

Publication          15    Every  will  executed  in  manner  hereinbefore  required 
V  shall  be  valid  without  any  other  publication  thereof.     R.  S.  O. 

' 


c.  26,  s.  13.    1887,  C.  109,8.  15. 


Will  not  -  If  any  person  who  attests  the  execution  of  a  will  is,  at 

invalid  if         the  time  of  the  execution  thereof,  or  becomes  at  any  time 
incompetent,    afterwards,  incompetent  to  be  admitted  a  witness  to  prove  the 

Imp.  Act  i  V.  execution  thereof,  such  will  shall  not  on  that  account  be  invalid, 
c.  26, 8. 14. 


Gifts,  etc.,  to  .  If  any  person   attests   the   execution   of  any  will,  ta 

witness  whom,  or  to  whose  wife  or  husband.  an  v  beneficial  devise,  legacy, 

imp.  \Activ.  estate,  interest,  gift,  or  appointment  of  or  affecting  any  real  or 
c.  26,  s.  15,  personal  estate  (other  i^han  and  except  charges  and  directions 
S  It'  for  :the  payment  o£_  any  debt  or  debts')  is  thereby  given  or 

made,  such  devise,  legacy,  estate,  interest,  gift,  or  appointment 
shall,  so  far  only  as  concerns  such  person  attesting  the  execu- 
tion of  such  will,  or  the  wife  or  husband  of  such  person,  or 
any  person  claiming  under  such  person  or  such  wife  or  husband, 
be  utterly  null  and  void,  and  such  person  so  attesting  shall  be 
admitted  as  a  witness  to  prove  the  execution  of  such  will,  or  to 
prove  the  validity  or  invalidity  thereof,  notwithstanding  such 
devise,  legacy,  estate,  interest,  gift,  or  appointment  mentioned 
in  such  will.  R.  S.  0.  1887,  c.  109,  s.  17. 


Creditors  18.  In   case   by   any  will  any  real   or  personal  estate  is 

competent       charged  with  any  debt  or  debts,  and  any  creditor,  or  the  wife 

imp.  Act  1  V.  *}r  VlfitolJ  °f  flnY  ftffldHfO1"  _wTinHft  debt  is  so  charged  attests 

c.  26,  a.  16.       the   execution    of  such   will,   such   creditor,   notwithstanding 

such  charge,  shall  be  admitted  a  witness  to  prove  the  execution 

of  such  will,  or  to  prove  the  validity  or  invalidity  thereof. 

R.  S.  O.  1887,  c.  109,  s.  18. 
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19.  No  person  shall,  on  account  of  his  being  an  executor  of  Executor 
a  will,  be  incompetent  to  be  admitted  a  witness  to  prove  the  ^itnSs6^ 
-execution  of  such  will,  or  a  witness  to  prove  the  validity  or  in-  Imp.  Act  1  V. 
validity  thereof.     R.  S.  0.  1887,  c.  109,  s.  19.  c-  2G>  8-  17- 

20.  —  (1)  Every  will  made  by  any  person  dying  on  or  after  Revocation  by 
the  13th  day  of  April,  1897,  shall  be  revoked  by  the  marriage  SS^JStiv 
•of  the  testator,  except  in  the  following  cases,  namely  :—  c.  26,  s.  18. 

(a)  Where  it  is  declared  in  the  will  that  the  same  is  made  Exceptions. 
in  contemplation  of  such  marriage  ; 

(6)  Where  the  wife  or  husband  of  the  testator  elects  to 
take  under  the  will,  by  an  instrument  in  writing 
signed  by  the  wife  or  husband  and  filed  within  one 
year  after  the  testator's  death  in  the  office  of  the 
surrogate  clerk  at  Toronto  ; 

(c)  Where  the  will  is  made  in  the  exercise  of  a  power  of 
appointment  and  the  real  or  personal  estate  thereby 
appointed  would  not,  in  default  of  such  appoint- 
ment,   pass    to    the    testator's    heir,   executor   or 
administrator,  or  the  person  entitled  as  the  testa-  22^23  Chas.  II. 
tor's  next  of  kin  under  The   Statute  of  Distribu-  c.  10,  29  Chas. 
tion.     60  Y.  c.  20,  s.  1.  IL  c>  3' 

(2)  The  will  of  any  testator  who  died  between  the  31st  day 
December,  1868,  and  the  13th  day  of  April,  1897,  shall  be  held 
to  have  been  revoked  by  his  subsequent  marriage,  unless  such 
will  was  made  under  the  circumstances  set  forth  in  clause  (c). 
B.  S.  0.  1887,  c.  109,  s.  20. 

2  1  .  No  will  shall  be  revoked  by  any  presumption  of  an  in-  J*°  Avocation 

,.  if  u        A»          •          •  by  change  m 

Mention,   on   the   ground  ot   an   alteration   in   circumstances,  circumstances. 
R.  S.  0.  1887,  c.  109,  s.  21.     See  section  8  of  this  Act.  Im£  A<*  *•  v- 

c-26'8-19- 


22.  No  will  or  codicil  or  any  part  thereof,  sriall  be  revoked  How  only  will 
/otherwise  than  as  aforesaid,  or  by  another  will  or  codicil  exe-  caJ^J  re~ 
•cuted  in  manner  hereinbefore  required,  -or  by  some  writing  de-  imp.  Act  1  V. 
daring  an  intention  to  revoke  the  same,  and  executed  in  the  c-  26>  s-  20- 
manner  in  which  a  will  is  hereinbefore  required  to  be  executed, 
^or  by  the  burning,  tearing,  or  otherwise  destroying  the  same^1  by  A  ^ 
the  testator^or  by  some  person  in  his  presence  and  by  his  direc- 
tion, withtjj^injbenj^ion  of  revoking  the  same.     R.  S.  O.  1887, 
•c.  109,T*55^oeesemo^  8  of  this  Act. 


No  obliteration,  interlineation  or  other  alteration  made  Obliterations, 
in  any  will  after  the  execution  thereof,  shall  be  valid  or  have  tions/^tc. 
any  effect,  except  so  far  as  the  words  or  effect  of  the  will  before  imp.  Act  1  V. 
such  alteration  are  not  apparent,  unless  such  alteration  is  exe-  c>  2  '  *'     ' 
cuted  in  like  manner  as  hereinbefore  is  required  for  the  execu- 
tion of  the  will  ;  but  the  will,  with  such  alteration  as  part 
thereof,  shall  be  deemed  to  be  duly  executed,  if  the  signature 
of  the  testator  and  the  subscription  of  the  witnesses  are  made 
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in  the  margin  or  in  some  other  part  of  the  will  opposite  or  near 
to  such  alteration,  or  at  the  foot  or  end  of,  or  opposite  to,  a. 
memorandum  referring  to  such  alteration,  and  written  at  the 
end  or  in  some  other  part  of  the  will.  R.  S.  0. 1887,  c.  109,  s.  23. 

Revival.  24.  No  will  or  codicil,  or  any  part  thereof,  which  has  been  in 

any  manner  revoked,  shall  be  revived  otherwise  thaifby  the  re- 
execution  thereof,  or  by  a  codicil  executed  in  manner  herein- 
before required,  and  shewing  ajiJji  ten  tion  to  revive  the  same ; 
and  where  any  will  or  codicil  which  has  been  partly  revoked fc 
i*  *  *  i  ajid  afterwards  wholly  revoked,  is  revived,  such  revival  shall 

7 ,  /  \  not  extend  to  so  much  thereof  as  was  revoked  before  the  revo- 

cation of  the  whole  thereof,  unless  an  intention  to  the  contrary- 
is  shewn.  R.  S.  O.  1887,  c.  109,  s.  24. 

No  act  as  to  25.  No  conveyance  or  other  act  made  or  done  subsequently 
namttfm  the  ^°  ^ne  execution  of  a  will,  of  or  relating  to  any  real  or  personal 
will  to  pre-  estate  therein  comprised,  except  an  act  by  which  such  will 
of  "he^Sfas11  *8  revoked  as  aforesaid,  shall  prevent  the  operation  of  the  will- 
to  any  interest  with  respect  to  such  estate,  or  interest  in  such  real  or  personal 
left  in  testator.  esfcate  as  the  testator  had  power  to  dispose  of  bv  will  at  the 

-imp.  Act  -L  v .  *> 

c.  26,  s,  23.       time  of  his  death.    R.  S.  0.  1887,  c.  109,  s.  25.     See  section  8  of 
this  Act. 

Will  to  speak        20. — (1)  Every  will  shall  be  construed,  with  reference  to  the 
1  Act  1  V  real  and  personal  estate   comprised   in   it.  to   speak  and  take 
c.  26, «.  24.       effect  as  if  it  had  been  executed  immediately  before  the  death 
of  the  testator,  unless  a  contrarv  intention  appears  by  the  wilL 
R.  S.  0.  1887,  c.  109,  s.  26. 

Imp.  Act  (2)  This  section  shall  apply  to  the  will  of  a  married  woman 

56^57  v.  c.  63,  ma(je  during  coverture,  whether  she  is  or  is  not  possessed  of  or 
entitled  to  any  separate  property  at  the  time  of  making  it^ 
and  such  will  shall  not  require  to  be  re-executed  or  re-published 
after  the  death  of  her  husband.  60  V.  c.  22,  s.  2.  See  section 
8  of  this  Act. 


Lapsed  devise  gf.  Unless  a  contrary  intention  appears  by  the  will,  such 
residuary  de-  real  estate  or  interest  therein  as  is  comprised  or  intended  to  be 
•  comprised  in  any  devise,  in  such  will  contained,  which  fails  or 

i,  s.C25.  '  becomes  void  by  reason  of  the  death  of  the  devisee  in  the 
lifetime  of  the  testator,  or  by  reason  of  such  devise  being  con- 
trary to  law,  or  otherwise  incapable  of  taking  effect,  .shall  be 
included  in  the  'residuary  devise  (if  any)  contained  in  such 
will.  R.  S.  0.  1887,  c.  109,  s.  27. 


iaseholds,          £g4  A  devise  of  the  land  of  the  testator,  or  of  the  land  of  the 

when  may  .  -,  , ,  . . 

pass  under  a     testator  in  any  place  or  in  the  occupation  of  any  person  men- 
general  devise,  tioned  in  his  will,  or  otherwise  described  in  a  g£ne.cal  manner 
c"^,  s.C26.     '  and  any  other  general  devise  which  would  describe  a  leasehold 
estate,  if  the  testator  had  no  freehold  estate  which  could  be 
described  by  it,  shall  be   construed   to  include  his  leasehold 
estates,  or  any  of  them  to  which  such  description  will  extend 
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(as  the  case  may  be),  as  well  as  freehold  estates,  unless  a  con- 
trary intention  appears  by  the  will.     R.  S.  0.  1887,  c.  109,  s.  28. 


A  general  devise  of  the  real  estate  of  the  testator,  or  of  A  £enerai  de- 
the  real  estate  of  the  testator  in  any  place  or  in  the  occupation  or^sJnalty 
of  any  person  mentioned  in  his  will,  or  otherwise  described  in  to  include 
a  general  manner,  shall  be  construed  to  include  any  real  estate,  over  wWch 
or  any  real  estate  to  which  such  description  will  extend  (as  testator  has 
the  case  may  be),  which  he  may  have  power  to  appoint  injany,  pj^er  o^ap- 
m^^n^r^i^j3^ajr_tliink  proper,  and  shall  operate  as  an  execution  pointment. 
o1<~suchpower7  unless  ^aTconErarv  intention  appears  by  thft  wiH  ;  *mP;  Act  l 
and  in  like  manner  a  bequest  of  the  personal  estate  of  the  if 
testator,  or  any  bequest  of  personal  estate  described  in  a  gen- 
eral  manner,  shall  be  construed  to  include  any  personal  estate, 
or  any  personal  estate  to  which  such  description  will  extend 
(as  the  case  may  be),  which  he  may  have  power  to  appoint  _m 
any  manner  he  may  think  proper,  and  shall  operate  as  an  exe- 
cution  ot  such  power,  unless^  a~contrary  intention  appears  by  ^/^^-i    / 

/' 


R.  S.  O.  1887,  c.  109,  s.  29. 

30.  Where  any  real  estate  is  devised  to  any  person  without 

any  words  of  limitation,  such  devise  shall,  subject  to  The  Devo-  estateliTthe6 
lution  of  Estates  Act,  be  construed  to  pass   the  fee  simple,  or]and  devised, 
other   the   whole   estate  or  interest,  which   the  testator  had  Cm26,  s°  28. 
power  to  dispose  of  by  will,  unless  a  contrary  intention  appears  Rev  stat  /& 
by  the  will.     R.  S.  O.  1887,  c.  109,  s.  30.  c.  127. 

31.  Where  any  real  estate  is  devised  by  any  testator,  dying  Meaning  of 
on  or  after  the  5th  day  of  March,  1880,  to  the  heir  or  heirs  of  ^Tse  o?  real 
such  testator,  or  of  any  other  person,  and  no  contrary  or  other  estate. 
intention  is  signified  by  the  will,  the  words  "  heir  "  and  "  heirs  "      2  &~&4/b^ 
shall  be  construed  to  mean  the  person  or  persons  to  whom  sucjh 

real  estate  would  descend jander  the  law  "of  Ontario  in  case  of 
an  intestacy.     R.  S.  0.  1887,  c.  109,  s.  31. 


.  In  any  devise  or  bequest  of  real  or  personal  estate,  the  import  of 
words  "  die  without  issue,"  or  "die  without  leaving  issue,"  or  w?*j?s  "  di* 
"  have  no  issue,"  or  any  other  words  which  import  either  a  issue,"  or  to 
want  or  failure  of  issue  of  any  person  in  his  lifetime,  or  at  the  *hat  effect- 
time  of  his  death,  or  an  indefinite  failure  of  his  issue,  shall  be  c™^  s.C29. 
flQpqiypfi(]_t.n  rppfl.n  a.  wRTit.j^fajJnrft  nf  jsgne  in  the  lifetime  or 
aiLth,e,time  of  th£^eath_oi^aiixiLj]>erspn.  and  not  an  indefinite 
failure  of  his  issue,  unless  a  contrary  intention  appears  by  the  • 
will,  by  reason  of  such  person  having  a  prior  estate  tail,  or  of  ^' 
a  preceding  gift  being,  without  any   implication  arising  from  ' 
such   words,  a  limitation  of  an  estate  tail  to  such  person  or 
issue,  or  otherwise :   but  this  Act  shall  not  extend  to  cases  Proviso, 
where  such  words  as  aforesaid  import  if  no  issue  described  in 
a  preceding  gift  be  born,  or  if  there  be  no  issue  who  live  to 
attain  the  age,  or  otherwise  answer  the   description  required 
for  obtaining  a  vested  estate  by  a  preceding  gift  to  such  issue. 
R.  S.  O.  1887,  c.  109,  s.  32. 
Q 
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f 


the  trust. 


c.  127. 


When  devise  33.  Where  any  real  estate  is  devised  to  a  trustee  or  executor, 
executOT^hail  sucn  devise  shall  be  construed  to  pass  the  fee  simple,  or  other 
pass  whole  the  whole  estate  or  interest  which  the  testator  had  power  to 
toratlmpteAct  dispose  °f  by  will  in  such  real  estate,  unless  a  definite  term  of 
IV.  c.  26,8.30.  years  absolute  or  determinable,  or  an  estate  of  freehold  is 

thereby  given  to  him  expressly  or  by  implication.     R.  S.  O. 

1887,  c.  109,  s.  33. 

When  devise  34.  Where  any  real  estate  is  devised  to  a  trustee  without 
shaU^asifthe  anv  exPress  limitation  of  the  estate  to  be  taken  b}^  such  trustee, 
whole  estate  and  the  beneficial  interest  in  such  real  estate,  or  in  the  surplus 
rents  and  profits  thereof,  is  not  given  to  any  person  for  life,  or 
such  beneficial  interest  is  given  to  any  person  for  life,  but  the 
purposes  of  the  trust  may  continue  beyond  the  life  of  such 
person,  such  devise  shall,  subject  to  The  Devolution  of  Estates 
Act,  be  construed  to  vest  in  such  trustee  the  fee  simple  or 
other  the  whole  legal  estate  which  the  testator  had 
power  to  dispose  of  by  will  in  such  real  estate,  and  not  an 
estate  determinable  when  the  purposes  of  the  trust  are  satis- 
fied. R.  S.  O.  1887,  c.  109,  s.  34. 

When  devises  35.  Where  any  person  to  whom  any  real  estate  is  devised 
for  an  estate  tail  or  an  estate  in  quasi  entail,  dies  in  the  life- 
time of  the  testator,  leaving  issue  who  would  be 
imdftr  siicJl  ftntaj],  and  any  such  issue  are  living^ aj^ 
the  death  of  the  testator,  such  devise  shall  not  lapse,  but  shall 
take  effect  as  if  the  death  of  such  person  had  happened  immedi- 
ately after  the  death  of  the  testator,  unless  a  contrary  intention 
appears  by  the  will.  R.  S.  0.  1887,  c.  109,  s.  35. 

to  issue  30.  Where  any  person,  being  a  child  or  other  issue  of  the 
testator,  to  whom  any  real  or  personal  estate  is  devised 
or  bequeathed  for  any  estate  or  interest  not  determinable  at  or 
before  the  death  of  such  person,  dies  in  the  lifetime  of  the 
testator,  leaving  issue,  and  any  of  the  issue  of  such  person  are 
living  at  the  time  of  the  death  of  the  testator,  such  devise  or 
bequest  shall  not  lapse,  but  shall  take  effect  as  if  the  death  of 
such  person  had  happened  immediately  after  the  death  of  the 
testator,  unless  a  contrary  intention  appears  by  the  will. 
R.  S.  0.  1887,  c.  109,  s.  36. 


lapse.    Imp. 
V'  °'  2 


on 

death,  shall 


i  v 


•e.  26,  s.  33. 


b  '  Where  any  person  has  died  since  the  31st  day  of 

primarily6      December,  1865,  or  hereafter   dies  seised  of  or  entitled  to  any 
chargeable  on  estate  or  interest  in  any  real   estate,  which,  at  the  time  of  his 
Imp.  Act  17-    death,  was  or  is  charged  with  the  payment  of  any  sum  or  sums 
18  V.  c.  113.     of  money  by  way  of  mortgage,  and  such  person  has  not,  by 
his  will   or  deed  or  other  document,  signified  any  contrary 
or  other  intention^the  heir  or  devisee  to  whom  such  real  estate 
descends   or  is    devised    shall    not    be    entitled    to    have  the 
mortgage  debt  discharged  or  satisfied  out  of  the  personal  es- 
tate, or  any  other  real  estate  of  such  person  ;  but  the  real  estate 
so  charged  shall,  as  between  the  different  persons  claiming 
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through  or  under  the  deceased  person,  be  primarily  liable  to 
the  payment  of  all  mortgage  debts  with  which  the  same  is 
charged,  every  part  thereof  according  to  its  value  bearing  a 
proportionate  part  of  the  mortgage  debts  charged  on  the  whole 
thereof. 

(2)  Nothing  herein  contained  shall  affect  or  diminish  any  Proviso. 
right  of  the  mortgagee  on  such  real  estate  to  obtain  full  pay- 
ment or  satisfaction  of  his  mortgage  debt,  either  out  of  the 
personal  estate  of  the  person  so  dying  as  aforesaid,  or  otherwise  ; 

and  nothing  herein  contained  shall  affect  the  rights  of  any 
person  claiming  under  or  by  virtue  of  any  will,  deed,  or  docu- 
ment made  before  the  first  day  of  January,  1874.  R.  S.  0. 
1887,  c.  109,  s.  37. 

(3)  Where  any   person  dies  on  or   afcer   the    13th   day  of  Also  liens  for 
April,  1897,  seized  of  or  entitled  to  any  estate  or  interest  in  cKLfney, 
any  real  estate,  which  at  the  time  of  his  death  is  charged  with  etc.    Imp. 
the  payment  of  any  sum  of  money  by  way  of  equitable  charge,  ^^ 
including  any  lien  for  unpaid  purchase  money,  the  provisions 

of  this  section  shall  apply  to  such  charge  in  the  same  manner 
as  they  would  be  applicable  if  such  charge  were  a  mortgage. 
<30  V.  c.  15,  s.  4. 

38.  In  the  construction  of  any  will  or  deed  or  other  docu-  Consequence 
ment  to  which  the  next  preceding  section  of  this  Act  relates,  a  S^ttest^to  ' 
general  direction  that  the  debts  or  that  all  the  debts  of  the  tes-  debts  be  paid 
tator  shall  be  paid  out  of  his  personal  estate  shall  not  be  deemed  out  °*  Perj 
to  be  a  declaration  of  an  intention  contrary  to  or  other  than  AcTso^l  v!P* 
the  rule  in  the  said  section  contained,  nnlA^  «npVi  pnnf,rpry  jp-  c.  69,  s.  l, 
qther    intention   is    further    dfto.la.rftrl    hy   wnvrls    Pvpr^ssly  pr  ^34. 
by  necessary  implication  referring  to  all  or  some  of  the  testator's 

debts  or  rl^ht,    o.Wgp.rl  by   -y^a.y  of  m  nrt.cra.crft   on  n.nyjpart  of  his 

real  estate,     R.  S.  0.  1887,  c.  109,  s.  38. 


The  Acts  of  the  Imperial  Parliament  described  in  the  Acts  repealed 
Schedule  to  this  Act  (except  so  far  as  the  same  relate  to  any  wills 
to  which  section  7  and  the  following  sections  of  this  Act  do  not 
extend)  are,  and  shall  continue  to  be,  repealed  to  the  extent  in 
the  third  column  of  the  said  Schedule  mentioned  ;  but  such 
repeal  shall  not  revive  any  Act  or  provision  of  law  repealed  by 
them,  nor  shall  the  said  repeal  prevent  the  application  of  any 
of  the  said  Acts,  or  of  any  Act  or  provision  of  law  formerly  in 
force,  to  any  transaction,  matter  or  thing  anterior  to  the  time 
of  the  repeal  of  the  said  Acts  and  to  which  they  would  other- 
wise apply.  R.  S.  0.  1887,  c.  109,  s.  39. 
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SCHEDULE. 


ACTS  REPEALED. 


32  Hen.  8,  cap.  1 

34-35  Hen.  8,   cap.  5. 
29  Car.  2,  cap.  3. 
4-5  Anne,  cap.  16. 

14  Geo.  2,  cap.  20. 


TITLE  OF  ACTS  REPEALED. 


25  Geo.  2,  cap.  6. 


The  Act  of  Wills,  Wards  and 
Primer  Seizin  s,  whereby  a  man 
may  devise  two  parts  of  his 
land. 

TheBill  concerning  the  explana 
tiqn  of  Wills. 

An  Act  for  the  prevention  of 
Frauds  and  Perjuries. 

An  Act  for  the  amendment  of 
the  law  and  the  better  ad- 
vancement of  justice. 

An  Act  to  amend  the  law  con- 
cerning Common  Recoveries, 
and  to  explain  and  amend  an 
Act  made  in  the  twenty-ninth 
year  of  the  reign  of  King 
Charles  the  Second,  intituled 
'*  An  Act  for  the  prevention 
of  Frauds  and  Perjuries." 

An  Act  for  avoiding  and  putting 
an  end  to  certain  doubts  and 
questions  relating  to  the  at- 
testation of  Wills  and  Codicils 
concerning  real  estates  in  that 
part  of  Great  Britain  called 
England,  and  in  His  Majesty's 
colonies  and  plantations  in 
America. 


EXTENT  OF 
REPEAL. 


The  whole  Act. 


The  whole  Act. 


Sections  5,  6,    12, 
19,  20,  21  and  22. 

Section  14. 


Section  9. 


The  whole  Act. 
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NOTES. 

History.  At  common  law  there  was  no  right  to  make  a  will  of  realty,  and 
the  right  to  so  deal  with  personalty  seems  first  to  have  originated  in  the  cus- 
tom of  certain  localities,  and  to  have  spread  by  imperceptible  degrees,  until  it 
became  the  law  of  the  land.  Williams  on  Executors,  2.  The  Wills  Acts,  32 
Hen.  VIII,  c.  1,  and  34-35  Hen.  VIll,  c.  5,  gave  power  to  a  tenant  in  fee 
simple  to  devise  his  lands  by  will  in  writing.  No  signature  was  required 
until  the  Statute  of  Frauds,  29  Car.  II,  c.  3,  s.  5.  That  Statute  also  required 
that  a  will  of  lands  should  be  attested  and  subscribed  in  y  eaence  of  ^he 
devisor  by  "three  or  four  credible  witnesses.  The  Statute  of  ^rau^sV^sT 
rt^Jpo  dealt  with  wills  of  personalty,  by  requiring  that  a  nuncupative  will, 
i.e.,  a  will  by  word  of  mouth  or  informal  writing,  where  the  property  exceeded 
£30,  should  be  proved  by  three  witnesses  at  least.  Wills  of  land  were,  after 
the  Statute  of  Frauds  and  before  25  Geo.  II,  c.  6,  void  if  any  of  the  witnesses 
were  not  credible,  i.e.,  if  a  witness  or  his  wife  were  a  beneficiary  thereunder, 
but  by  the  last  mentioned  Statute,  only  the  devise,  legacy,  estate,  interest, 
gift  or  appointment  became  void  and  the  will  remained  valid.  Prior  to  1874 
there  was  no  legislation  in  force  in  Ontario  relating  to  Wills  of  Personalty, 
other  than  that  before  mentioned.  Wills  of  Personalty  in  writing  were  there- 
fore valid  without  signature  or  witnesses.  The  Statute,  4  Will.  IV.,  c.  1,  ss. 
49-51  (C.S.U.C.  c.  82,  ss.  11-13)  had  however  dealt  with  wills  of  realty  of  per- 
sons dying  after  6th  March,  1834,  by  enabling  after  acquired  real  estate  to  be 
devised  by  general  words,'  and  by  abolishing  the  necessity  of  words  of  limita- 
tion in  a  devise  of  a  fee  simple,  and  by  reducing  the  number  of  witnesses 
required  to  two,  and  by  enabling  them  to  subscribe  in  the  presence  of  each 
other  only,  and  not  necessarily  (as  required  by  the  Statute  of  Frauds)  in  pres- 
ence of  the  testator.  The  statutes  were  cumulative,  and  a  will  which  was 
invalid  under  either  Statute,  taken  singly,  might  *be  supported  on  their  joint 
authority;  Crawford  v.  Curragh  (1865)  15  C.  P.  55.  After  the  invention  of 
the  separate  estate  of  married  women,  their  wills  were  valid  in  equity  to  pass 
property  held  for  their  separate  use  ;  Taylor  v.  Meads  (1865)  4  DeG.  J.  &  S. 
597,  and  by  22  Viet.  c.  34,  s.  16,  power  was  given  them  to  devise  or  bequeath 
their  property  declared  by  statute  to  be  their  separate  property  among  their 
children,  or  to  their  husbands  if  there  were  no  children,  the  only  requisite 
being  that  the  will  should  be  executed  by  the  married  woman,  in  the  presence 
of  two  or  more  witnesses,  neither  of  whom  was  her  husband,  but  no  attesta- 
tion was  required.  See  C.  S.  U.  C.  c.  73,  s.  16.  Under  this  clause  property 
could  not  be  left  to  one  child  to  the  exclusion  of  others  ;  Munro  v.  Smart 
(1879)  26  Gr.  310.  The  section  is  perpetuated  as  s.  6  of  the  present  act. 
Married  women,  infants  and  lunatics  had  been  especially  excepted  from  the 
Statute  of  Wills,  34-35  Hen.  VIII,  c.  5,  s.  14.  Wills  of  infants  of  lands  were 
always  invalid,  but  prior  to  1874  boys  of  the  age  of  14  and  girls  of  the  age  of 
12  might  make  a  will  of  personalty. 

The  statutes  of  Hen.  VIII,  sections  5,  6,  12,  19,  20,  21  and  22  of  the  Statute 
of  Frauds,  and  the  Statutes  of  25  Geo.  II,  6,  together  with  other  incidental 
statutes,  which  it  has  not  been  necessary  to  notice,  are  expressly  repealed  by 
the  Schedule  to  R.  S.  0.  c.  128,  and  as  to  the  execution  of  wills  the  Statute 
of  4  Will.  IV.  c.  1  is  impliedly  repealed. 

Wills  after  1st  January,  1874.  The  following  are  the  main  features  of  the  act 
of  1874  :— 


(1)  The  sio.i.  fifcteiTda  to  every  description  of  property. 

(2)  Everything  that  a  man  possesses  (other  than  an  estate  taiR  which  would 

devolve  upon  his  heir  or  personaF  representative,  may  be  disposed  of, 
including  contingent  interests,  rights  of  entry  of  all  kinds,  and  after 
acquired  property. 

(3)  Nuncupative  Wills,  except  of  soldiers  and  seamen  on  active  service  are 

abolished. 

(4)  Infants  are  incapable  of  making  a  will. 
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(5)  The  will  must  be  signed  by   the  testator   at  the  "foot  or  end"  and" 

attested   by   two   witnesses,  both  present    at    the   same  time,    in   his 
presence  ; 

(6)  The  witnesses  need  not  be  "credible,"  but  gifts  to  a  witness  or  to  the 

spouse  of  a  witness  are  invalid. 

1(7)  Marriage  is  a  revocation  except  in  the  cases  provided  for  by  s.  20,  but 
alteration  in  circumstances,  as  by  the  birth  of  issue,  is  not  ; 

(8)  The  will  "as  to  the  real  and  personal  estate  comprised  in  it "  speaks 
from  death. 

I   (9)  Lapsed  and  illegal  devises  fall  into  the  residue  and  do  not  go  to  the 
I  heir. 

Married  Women.  By  the  original  Wills  Act  of  1874  (36  Viet.  c.  20,  s.  4) 
a  married  woman  was  authorized  to  make  a  will,  not  only  of  her  separate 
estate,  but  also  of  every  species  of  property  which  would  devolve  upon  her 
heir  or  personal  representative,  and  the  law  so  continued  until  31st  December 
1887,  when  on  the  revision  of  the  Statutes,  the  clause  interpreting  "  person  " 
and  "testator"  to  include  a  married  woman  was  omitted,  and  the  married 
woman's  power  to  make  a  will  was  conferred  by  the  Married  Woman's  Pro- 
perty Act,  R.  S.  0.  (1887)  c.  132,  which  applied  only  to  her  separate  property. 
In  consequence,  a  will  of  a  married  woman  would  not  comprise  property  to- 
which  she  became  entitled  on  or  after  the  death  of  her  husband  ;  see  8  C.L.T. 
181  ;  Re  Price,  Stafford  v.  Stafford  (1885)  28  Ch.  D.  709  ;  Re  Cuno,  Mansfield 
v.  Mansfield  (1889)  43  Ch.  D.  12;  Re  Smith,  Bilke  v.  Roper  (1890)  45  Ch.  D.. 
632.  The  present  act  restores  the  original  interpretation  of  the  word  testator, 
and  a  married  woman  has  now  the  same  power  as  one  unmarried.  It  more- 
over, in  effect,  provides,  s.  26  (2)  thaU  wills  executed  before  the  restoration  of 
the  clause  shall  speak  from  death,  and  shall  not  require  re-execution  or 
re-publication. 

Indians.     An   Indian   may  make  a   will  ;    Johnston   v.    Jones    (1895)    26- 
0.  R.  109. 

Signature  of  Testator.  The  testator  must  sign  at  the  "footer  end."  Con- 
siderable controversy  raged 'for  some  years  in  England  over  the  meaning  of 
these  words.  A  will  which  had  only  the  attestation  clause  on  the  last  page, 
there  being  sufficient  room  on  the  preceding  page  for  the  testator's  signature, 
was  held  not  to  be  signed  at  the  foot  or  end  when  the  signature  was  on  the 
last  page;  Smee  v.  Bryer  (1848)  6  Moo.  P.  C.  404  ;  and  many  cases  where 
the  signature  was  written  transversely  across  the  will  and  in  other  places, 
arose.  These  cases  were  all  provided  for  by  15-16  Viet.  c.  24,  s.  1,  which  is 
s.  12  (2)  of  our  Statute.  As  the  explanatory  Statute  was  enacted  with  and  as 
part  of  the  principal  act  in  1873,  no  questions  have  arisen  in  Ontario  on  the 
meaning  of  "foot  or  end."  Care  must,  however,  still  be  taken  as  to  the 
position  of  the  signature.  A  will  consisting  of  six  sheets,  of  which  five  were 
signed  by  the  testator  and  attested  by  the  witnesses,  and  the  sixth  of  which 
contained  a  testimonium  and  attestation  clause,  and  the  names  of  the  wit- 
nesses, but  not  the  signature  of  the  testator,  was  refused  probate  even  of  the 
five  sheets  ;  Sweetland  v.  Sweetland  (1865)  4  Sw.  &  T.  6  ;  and  so  where  a  will 
on  a  small  card  was  signed  by  the  testator's  mark  in  the  middle  of  the  writing 
it  was  held  not  to  be  signed  at  the  foot  or  end  ;  Margary  v.  Robinson  (1886) 
12  P.  D.  8.  Signatures  also  in  earlier  pages  of  a  will  have  been  held  to  be 
signatures  of  authentication,  and  not  of  execution,  and  the  absence  of  a  signa- 
ture at  the  end  invalidated'the  whole  ;  Phipps  v.  Hale  (1874)  L.  R.  3  P.  &  D. 
166 ;  Re  Dilkes  (1874)  L.  R.  3  P.  &  D.  164.  On  the  other  hand  signatures 
upon  the  first  page  of  a  lithographed  form  have  been  held  an  execution,  and 
probate  has  been  granted  of  that  page.  Royle  v.  Harris  (1895)  P.  163;  Re 
Anstee  (1893)  P.  283  ;  and  in  one  case  the  later  pages  were  held  to  be  the  com- 
mencement, and  the  signature  on  the  first  page  to  be  at  the  end  ;  Re  Wotton 
(1874)  L.  R.  3  P.  &  D.  159  ;  and  where  a  first  page  contained  a  reference  to 
the  others  they  were  incorporated  or  treated  as  interlineations  ;  Re  Birt  (1871) 
L.  R.  2  P.  &  D.  214. 

Where  a  testator  desired  to  alter  his  will,  which  had  been  prepared  by  a 
solicitor,  and  a  layman  wrote  on  the  third  side  of  the  sheet  of  foolscap  con- 
taining the  will  "  the  following  alterations  having  been  first  made  "  followed 
by  the  changes  desired  and  the  mark  of  the  testator,  and  the  signatures  of  the 
witnesses  were  then  put  on  the  margin  of  the  first  page,  which  contained  the 
will,  the  codicil  was  held  not  to  be  duly  executed  ;  Re  Hughes  (1887)  12  P.  IX 
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107.  When  the  signature  is  on  a  separate  piece  of  paper  attached  oy  wafers 
to  a  will,  and  it  is  not  shown  that  the  paper  was  attached  when  the  will  was 
signed,  probate  will  not  be  granted  ;  Re  Lambert  (1862)  31  L.J.P.  118  ;  Re 
West  (1863)  32  L.J.P.  182. 

When  a  codicil  was  written  on  the  upper  part  of  the  first  side  of  a  half  sheet 
of  foolscap  doubled,  with  the  words  "for  my  signature  and  witnesses  see  next 
side,"  and  on  the  fourth  side  appeared  only  the  signatures  of  the  testator  and 
witnesses,  and  the  witnesses  saw  no  writing  on  the  paper,  the  codicil  was  held 
not  to  be  duly  executed  ;  Re  Hammond  (1862)  3  Sw.  &  T.  90. 

Where  a  will  apparently  ended  with  an  attestation  clause  on  the  third  page 
where  it  was  signed  by  the  testator  and  witnesses,  but  at  the  foot  of  the  third 
page  there  was  written  the  words  "  Turn  over,"  and  on  the  fourth  page  was  a 
devise  of  the  real  estate  and  the  unattested  signature  of  the  testator,  the  fourth 
page  was  held  not  to  be  part  of  the  will,  although  the  witnesses  before  execu- 
tion saw  some  writing  on  the  fourth  page,  but  the  signature  was  not  made  or 
acknowledged  in  their  presence  ;  Re  Dearie  (1878)  47  L.J.P.  45. 

Signatures  which  are  at  the  foot  or  end.    The  following  wills  have  been  held 
to  be  duly  signed  at  the  foot  or  end.     Where  the  first  and  third  pages  of  a 
sheet  of  foolscap  were  filled,  and  the  signature  was  written  crossways  on  the 
second  page  ;  Re  Coombs  (1866)  L.R.  1  P.  &  D.  302  ;  where  the  signature  was 
partly  across  the  last  line  but  one,  and  entirely  above  the  last  line  except  one 
letter  which  touched  the  last  line  ;  Re  Woodley  (1864)  3  Sw.  &  T.  429  ;  where 
the  will  was  on  three  sides  of  a  sheet  of  note  paper,  and  the  signature  was  011 
the  second  side,  except  the  last  two  letters,  which  were  on  the  third  side  ;  Re 
Powell  (1865)  4  Sw.  &  T.  34  ;  where  the  will   ended  on  the  third  page  of  a 
sheet  of  foolscap,  the  lower  half  of  the  page  being  blank,  and  the  attestation 
clause  and  signature  were  at  the  top  of  the  fourth  page  ;  Hunt  v.  Hunt  (1866) 
L.R.  1  P.  &  D.  209  ;  Re  Wright  (1865)  4  Sw.  &  T.   35  ;  where  the  signature 
was  written  down  the  lower  part  of  the  edge  of  a  half  sheet  of  note  paper  con 
taining  the  will  ;  Re  Jones  (1865)  4  Sw.  &  T.  1  ;  where  the  will  filled  the  first 
page  of  a  double  sheet  of  foolscap,  and   the   signature  and   attestation  clause 
were  in  the  middle  of  the  fourth  page  ;  Re  Fuller  (1892)  P.   377;  where  the 
testimonium  clause  was  at  the  foot  of  the  second  page  leaving  plenty  of  room 
for  the  signature  of  the  testator  and  witnesses  who,  however,  signed  opposite 
an  attestation  clause  on  the  third  page  ;    Derinzy  v.  Turner  (1851)  1  Ir.  Ch.  R. 
341  ;  where  the  will  covered  three-fourths  of  the  first  page,   and  one-half  of 
the  second,  and  the  signature  was  opposite  the  second  line  of  an  attestation 
clause  near  the  top  of  the  third  page  ;  Re  Williams  (1865)  L.R.    1   P.  &  D.  4  ; 
where  the  signature  was  squeezed  into  what  had  been  a   blank  space  in   the 
attestation  clause  ;  Re  Huckvale  (1867)  L.R.  1  P.  &  D.   375  ;  where  the  will 
was  on  the  upper  part  of  one  side  of  a  piece  of  paper  and  the  signature  and 
attestation  clause  on  the  back  ;  Re  Archer  (1871)  L.R.   2  P.  &  D.  252  ;  where 
the  will  was  on  the  first  page  and  the  signatures  upon  the  fourth,  the  second 
and  third  pages  being  blank;  Re  Rice  (1871)  Ir.   R.   5  Eq.    176;  where  the 
testator's  signature  was  under  those  of  the  witnesses,  but  a  due  execution  was 
to  be  inferred  from  the  attestation  clause  :  Re  Puddephatt  (1870)  L.R.  2  P.  & 
D.  97,  see  also  Re  Jones  (1877)  25  W.R.  215;  Byles  v.   Cox  (1896)   74  L.T. 
222,  where  the  later  pages  of  the  will  on  a  lithographed  form  could  be  read  as 
the  commencement  of  the  will  and  the  first  pages  containing  the  signatures  and 
attestation  as  the  last  ;  Re  Wotton  (1874)  L.R.  3  P   &  D.  159  ;  where  the  will 
was  on  the  first  and  third  sides  of  a  sheet  of  foolscap  and  the  attestation  011 
the  second  ;  Re  Stoakes  (1875)  31  L.T.  552  ;  where  the  fifth  page  contained  an 
attestation  clause  and  the  sixth  the  signature  of  the  testator  preceded  by  the 
words  "  To  which  will  and  testament  1   hereunto  annex  mv  seal  and  signa- 
ture "  ;  Re  Horsford  (1874)  L.R.  3  P.  &  D.  211  ;  where  the" signatures  of  the 
testator  and  witnesses  were  on  a  separate  paper  attached  by  a  string   but  all 
A/ere   so   attached  when   the   testator   acknowledged   his   signature,  and  the 
witnesses   signed,    ib  ;  Cook  v.    Lambert  (1862)  3  Sw.  &  T.   46  ;  Re  Gausden 
(1861)  2  Sw.  &  T.  362  ;  where  the  signature  was  written  in  the  blank  space  of 
an  attestation  clause  in  a  lithographed  form  ;  Re  Harris  (1875)  23  W.R.  734, 
see  also  Re  Pearn  (1876)  1    P.D.  70  ;  Re  Walker  (1861)  2  Sw.  &  T.   354;  Re 
Casmore  (1869)  L.R.  1  P.  &  D.    653  ;  where  the  signature  was  written  trans- 
versely along  the  left  hand  margin  of   the  page   containing  the  will,  near  the 
top  and  running  downwards  as  far  as  the  commencement  of  the  second  line  of 
the  will,  and  the  witnesses'  signatures  were  above  the  will  and  opposite  a  por- 
tion of  the  testator's  signature  ;  Re  Collins  (1879)  3  L.R.  Ir.  241  ;  where  from 
the  obvious  sequence  and  sense  of  the  context,  the  court  was  satisfied  that  the 
signature  really  followed  the  dispositive  part  of  the  will,   though  literally  it 
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was  above  it  ;  Re  Kimpton  (1864)  3  Sw.  &  T.  427  ;  where  the  testator  wrote 
"  In  witness  whereof,  I,  Martin  Hall  Mann,  have  hereunto  set  my  hand,"  but 
did  not  otherwise  sign  ;  Re  Mann  (1859)  28  L.J.P.  19  ;  where  the  last  sentence 
commenced  immediately  above  the  signature  and  was  continued  in  three  short 
lines  to  the  left  of  it,  the  two  last  lines  being  somewhat  below  the  signature  ; 
Re  Ainsworth  (1870)  L.R.  2  P.  &  D.  151  ;  where  a  will  extended  over  to  the 
third  page  of  a  sheet  of  foolscap,  but  the  signatures  of  the  testatrix  and 
witnesses  were  on  the  first  page,  and  she  also  signed  the  second  page  in  their 
presence  before  execution,  probate  was  granted  of  the  first  two  pages  ;  Re 
Wray  (1883)  31  W.R.  476.  Clauses  below  the  signature  written  either  before 
or  after  execution  will  be  excluded  from  the  probate  ;  Re  Dallow  (1866)  L.R. 
1  P.  &  D.  189 ;  Re  Arthur  (1871)  L.R.  2  P.  &  D.  273. 

Signature  by  Testator's  Direction.  The  signature  may  be  written  by  some 
other  person  in  the  testator's  presence,  and  by  his  direction  though  he  is  too 
ill  to  write.  It  must  however  be  accompanied  by  some  act  or  word  on  his  part 
to  show  that  it  is  made  at  his  request;  Re  Marshall  (1866)  13  L.T.  643.  Affix- 
ing a  stamped  signature  of  the  testator  by  a  third  party  at  the  testator's  direc- 
tion is  sufficient ;  Jenkyns  v.  Gaisford  (1862)  3  Sw.  &  T.  93. 

Signature  by  Mark.  If  the  testator  executes  by  mark,  the  signature  will  not 
be  vitiated  by  a  wrong  name  being  written  against  it ;  Re  Clarke  (1858)  1  Sw. 
«fc  T.  22,  nor  by  his  being  described  throughout  the  will  by  a  wrong  name  ; 
Re  Douce  (1861)  2  Sw.  &  T.  593.  If  the  testator's  hand  is  guided  in  making 
a  mark  it  is  sufficient ;  Wilson  v.  Beddard  (1841)  12  Sim.  28. 

Signature  by  Initials.  Initials  are  sufficient ;  Re  Savoy  (1851)  15  Jur.  1042  ; 
Re  Emerson  (1882)  9  L.R.  Ir.  443. 

Signature  in  Wrong  Name.  A  testator  may  sign  in  a  wrong  or  assumed 
name  ;  Re  Redding  (1850)  14  Jur.  1052  ;  Re  Glover  (1847)  11  Jur.  1022,  but  he 
must  sign  the  paper  he  intended  to  sign,  not  the  will  of  another  person  although 
in  the  same  terms  mutatis  mutandi*  ;  Re  Hunt  (1875)  L.R.  3  P.  &  D.  250. 

Signature  in  Presence  of  Witnesses.  The  signature  or  acknowledgment  must 
be  made  in  the  presence  of  two  witnesses  present  at  the  same  time  ;  Hind 
marsh  v.  Charlton  (1861)  8  H.L.C.  160.  Where  the  witnesses  see  the  testator 
write  something,  but  cannot  say  what  it  was,  it  may  be  presumed  it  was  his 
signature  ;  Smith  v.  Smith  (1866)  L.R.  1  P.  &  1).  143;  Cooper  v.  Bockett  (1846) 
4  Moo.  P.C.  419.  Where  the  testatrix  was  ill  in  bed  in  one  room  and  the  will 
was  attested  by  two  witnesses  who  were  in  an  opposite  room,  but  who  did  not 
see  her  make  or  acknowledge  her  signature,  or  have  any  conversation  with 
her  respecting  it,  the  will  was  held  not  to  be  validly  executed  ;  Re  Killick 
<1864)  3  Sw.  &  Tr.  578. 

Acknowledgment  of  Signature.  The  testator  need  not  actually  sign  in  the 
presence  of  the  witnesses.  It  is  sufficient  if  he  acknowledges  his  signature  to 
them,  but  to  constitute  a  good  acknowledgment  the  witnesses  must  see  or  have 
•em  opportunity  of  seeing  the  signature.  If  they  do  not,  it  is  immaterial  that 
the  signature  was  in  fact  there  or  that  the  testator  said  that  the  paper  was 
his  will,  or  that  his  signature  was  inside;  Re  Gunston  (1882)  7  P.D.  102; 
Holtv.  Genge(1843)4  Moo.  P.C.  265;  Scott  v.  Scott  (1887)  13  O.R.  55L 
Where  the  witnesses  were  illiterate  and  could  not  say  if  the  signature  was 
on  the  paper  at  the  time  of  attestation,  probate  was  refused  ;  Pearson  v.  Pear- 
son (1871)  L.R.  2  P.  &  1).  451. 

Attestation.  The  witnesses  must  both  be  present  at  the  same  time  and  must 
subscribe  in  presence  of  the  testator. 

A  testator's  signature  may  be  acknowledged.  No  such  latitude  is  allowed 
in  the  case  of  an  attesting  witness;  O'Neill  v.  Owen  (1889)  17  O.R.  525. 
Where  a  witness  who  had  seen  the  testator  sign,  and  had  witnessed  his  signa- 
ture, and  afterwards  in  the  presence  of  a  second  witness,  traced  over  his  signa- 
ture with  a  dry  pen,  and  the  second  witness  then  signed,  the  will  was  held 
not  to  be  dulv  executed  ;  Wyatt  v.  Berry  (1893)  P.  5  ;  Home  v.  Featherstone 
{1896)  73  L.T.  32;  Re  Maddocks  (1874)  L.R,  3  P.  &  D.  169;  Casement  v. 
Fulton  (1846)  5  Moo.  P.C.  130.  The  signatures  of  the  witnesses  must  be  made 
after  the  testator  has  signed  or  acknowledged  his  signature  ;  Hindmarsh  v. 
Charlton  (1861)  8  H.L.C.  160.  The  testator  must  see  the  witnesses  sign,  or  be 
in  a  position  to  do  so.  Where  the  testator  was  in  a  state  of  insensibility  ; 
Right  d.  Carter  v.  Price  (1779)  1  Dougl.  241 ;  or  where  he  could  not  as  he  lay 
in  bed  see  them  sign;  Clerk  v.  Ward  (1706)  4  Bro.  P.C.  71;  Jenner  v.  Finch 
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'41880)  5  P.D.  106;  Tribe  v.  Tribe  (1849)  1  Rob.  Ecc.  Rep.  775;  Doe  d.  Wright 
v.  Manifold  (1813)  1  M.  &  S.  294  ;   the  attestation  was  invalid. 

The  implication  is  that  the  testator  saw  the  witnesses  sign;  Morrison  v. 
Arnold  (1816)  19  Ves.  671. 

Where  the  will  was  executed  in  a  carriage  outside  an  attorney's  office,  in 
the  presence  of  the  witnesses,  and  the  witnesses  then  returned  to  the  attor- 
ney's office,  and  the  carriage  was  put  back  to  the  window  of  the  office,  through 
which  the  testatrix  might  have  seen  what  passed,  the  execution  was  valid; 
Casson  v.  Dade  (1781)  1  Bro.  C.C.  99.  Where  one  witness  subscribed  imme- 
diately after  the  testator,  in  the  same  room,  and  the  other  witness  subscribed 
in  the  adjoining  room,  and  the  testator,  while  in  bed,  might  have  seen  that 
part  of  the  table  on  which  the  will  was  lying  when  the  witness  signed,  the 
execution  was  valid;  Re  Trimmell  (1865)  11  Jur.  N.S.  248. 

Position  of  Attestation.  The  witness  should  attest  the  operative  signature, 
i.  e. ,  the  signature  at  the  foot  or  end  of  the  will.  Where  the  operative  signa- 
ture was  on  the  tenth  page,  and  the  witnesses  attested  initials  of  the  testator 
-on  the  first  nine  pages  the  execution  was  incomplete  ;  Phipps  v.  Hale  (1874) 
L.  R.  3  P.  &  D.  166.  Where  the  attestation  was  at  the  bottom  of  the  first 
page,  and  there  was  no  attestation  on  the  second,  only  the  first  page  was 
admitted  to  probate  ;  Re  Malen  (1885)  54  L.  J.  P.  91.  The  fact  that  a  witness 
signs  in  the  character  of  executor  will  not  prevent  his  signature  from  being 
operative  as  that  of  a  witness  ;  Griffiths  v.  Griffiths  (1871)  L.  R.  2  P.  &  D. 
300.  Where  a  testatrix  signed  by  mark  on  the  first  and  second  pages,  but  the 
witnesses  attested  only  the  mark  on  the  first  page  the  will  was  invalid ;  Re 
Dilkes  (1874)  L.  R.  3  P.  &  D.  164.  Where  the  witnesses  signatures  were  in  the 
margin  opposite  alterations  and  interlineations  only,  the  attestation  was  good  ; 
Re  Streatley  (1891)  P.  172  and  the  subscription  of  the  witness  need  not  be 
placed  at  the  foot ;  Roberts  v.  Phillips  (1855)  4  E.  &  B.  450. 

Signature  of  Witness.  If  it  be  clear  that  the  witness  intended  to  attest  the 
will  any  signature  is  sufficient — he  need  not  sign  his  own  name  ;  Re  Duggins 
X1870)  39  L.T.P.  24  ;"  Servant  to  Mr.  Sperling"  the  testator,  is  sufficient  ; 
Re  Sperling  (1864)  3  Sw.  &  T.  272  ;  so  is  a  mark  ;  Re  Enyon  (1873)  L.  R.  3  P. 
•&  D.  92  ;  or  initials  ;  Re  Christian  (1849)  2  Rob.  Ecc.  Rep.  110  ;  although  the 
witnesses  can  write;  Re  Amiss  (1849)  2  Rob.  Ecc.  Rep.  116.  But  there  must 
be  some  mark  intended  to  represent  a  signature  ;  a  correction  of  an  error  in  a 
previous  writing  of  his  name,  or  the  addition  of  a  date  will  not  amount  to  a 
-subscription;  Hindmarsh  v.  Charlton  (1861)  8  H.L.C.  160.  The  hand  of  the 
witness  may  be  guided  by  another  ;  Lewis  v.  Lewis  (1861)  2  Sw.  &  T.  153  ; 
Re  Frith  (1858)  1  Sw.  &  T.  8  ;  Harrison  v.  Elvin  (1842)  3  Q.B.  117  ;  Bell  v. 
Hughes  (1880)  5  L.  R.  Ir.  407.  Where  a  witness  after  writing  his  Christian 
name  was  too  feeble  to  complete  his  signature,  the  attestation  was  incomplete  ; 
Re  Maddocks  (1874)  L.  R.  3  P.  &  U.  169. 

The  signature  by  a  witness  in  her  husband's  name  is  not  good  ;  Re  Lever  - 
ington  (1886)  11  P.I).  80  ;  Pryor  v.  Pryor  (1860)  29  L.J.P.  114.  Nor  is  a  sub- 
scription of  the  name  of  a  witness  by  a  third  person  who  was  himself  present 
at  the  execution  ;  Re  Duggins  (1870)  39  L.J.P.  24. 

Form  of  Attestation.  No  form  of  attestation  is  necessary.  The  fact  that  the 
formal  attestation  described  a  witness  as  only  attesting  the  signatures  of  two 
•other  witnesses  (the  attestation  of  one  of  whom  was  irregular)  did  not  invali- 
date the  execution  ;  Mason  v.  Bishop  (1882)  1  C.  &  E.  21.  Before  1874  the 
presence  of  an  attestation  clause  without  attestation  raised  a  presumption 
-against  the  intended  finality  of  the  paper,  so  as  to  make  it  insufficient  to  pass 
•even  personalty  ;  Douglas  v.  Smith  (1833)  3  Knapp  1  ;  but  the  presumption 
might  be  rebutted  ;  Walker  v.  Walker  (1816)  1  Mer.  503  ;  Stewart  v.  Stewart 
•(1837)  2  Moo.  P.O.  193 ;  Bateman  v.  Pemington  (1839)  3  Moo.  P.O.  223. 

Presumption  of  Due  Execution.  If  the  will  appears  on  its  face  to  have  been 
properly  executed,  due  execution  will  be  presumed  ;  Lloyd  v.  Roberts  (1858) 
12  Moo.  P.O.  158  ;  Cregreen  v.  Willoughby  (1860)  5  Jur.  N.S.  590;  and  the 
presence  of  an  attestation  clause,  reciting  the  necessary  facts  will  outweigh 
doubtful  evidence  of  the  witnesses  to  the  contrary  ;  O'Meagher  v.  O'Meagher 
(1883)  11  L.R.  Ir.  117  ;  Bailey  v.  Frowan  (1871)  19  W.  R.  511  ;  Re  Thomas 
<1859)  1  Sw.  &  Tr.  255  ;  and  it  will  not  be  rebutted  by  defective  memory  of 
the  attesting  witnesses  .  Woodhouse  v.  Balfour  (1888)  13  P.D.  2  ;  Re  Holgate 
(1860)  1  Sw.  &  T.  261  ;  Vinnicombe  v.  Butler  (1865)  3  Sw.  &  T.  580,  nor  by 
the  evidence  of  one  attesting  witness  ;  Wright  v.  Rogers  (1869)  L.R.  1  P.  & 
D.  678.  If  the  will  is  30  years  old  and  contains  an  attestation  clause,  a  prima, 
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facie  case  will  be  made  by  proving  the  death  of  the  witnesses,  and  the  hand- 
writing of  one  of  them  ;  Andrew  v.  Motley  (1863)  12  C.B.N.S.  526,  and  even 
without  evidence,  if  the  will  comes  from  proper  custody  ;  Orange  v.  Pickford 
(1858)  3  Drew.  463  ;  Doe  d.  Spilsbury  v.  Btfrdett  (1837)  4  A.  &  E.  ].  Where 
the  witnesses  denied  the  signatures,  but  the  attorney  who  drew  the  will,  and 
was  present  at  its  execution,  swore  that  the  witnesses  had  duly  signed  the  will 
as  attesting  witnesses,  and  other  persons  who  knew  the  handwriting  of  the 
witnesses  swore  that  the  signatures  were  theirs,  the  court  admitted  the  will  to* 
probate  ;  Myers  v.  Gibson  (1866)  14  W.R.  901. 

In  the  face  of  distinct  and  positive  evidence  to  the  contrary  the  court  cannot 
say  that  a  will  was  duly  executed,  because  it  appears  to  be  so  ;  Wyatt  v.  Barry 
(1893)  P.  5,  even  if  there  is  a  formal  attestation  clause  ;  Croft  v.  Croft  (1865) 
4  Sw.  &  T.  10. 

Absence  of  Attestation  Clause.  Where  there  is  no  formal  attestation  clause,, 
or  the  clause  is  incomplete,  the  presumption  of  due  execution  applies  with  less 
force  ;  Re  Rees  (1865)  34  L.  J.  P.  56  ;  Vinnicombe  v.  Butler  (1865)  3  Sw.  & 
T.  580.  And  where  there  is  no  affirmative  evidence  that  at  the  time  of 
execution  the  testator's  name  was  on  the  paper,  the  production  of  it  to  the 
witnesses,  with  a  request  that  they  will  sign  it  as  a  paper  is  not  in  itself 
sufficient  to  justify  the  inference  that  it  was  .already  signed  ;  Fischer  v.  Pop- 
ham  (1875)  L.  R.  3  P.  &  D.  246  ;  Re  Swinford  (1869)  L.  R.  1  P.  &  D.  630. 

Execution  of  Power.  S.  13  applies  as  well  to  powers  of  appointment  created 
after  the  act  as  to  those  previously  created;  Hubbard  v.  Lees  (1866)  4  H.  &  C. 
418.  It  does  not  apply  to  a  power  requiring  an  instrument  in  writing  sealed 
and  delivered  ;  Taylor  v.  Meads  (1865)  4  DeG.  J.  &  S.  597. 

Wills  of  Soldiers  and  Seamen.  Soldiers  and  seamen  may,  informally  or  by 
word  of  mouth,  in  certain  cases,  make  a  will  of  personalty.  The  word  soldier 
will  probably  include  a  militiaman  ;  Horton  v.  Leeds  (1855)  5  E.  &  B.  595,  but 
not  a  workman  employed  in  an  army  works  corps,  though  subject  to  the 
Mutiny  Act  ;  Cooke  v.  Paxton  (1859)  4  H.  &  N.  368.  It  included  a  person  in 
the  service  of  the  late  East  India  Company  ;  Re  Donaldson  (1840)  2  Curt.  386. 
The  soldier  must  be  "in  actual  military  service "  i.  e.  on  an  expedition. 
Being  quartered  in  barracks  at  home  ;  Drunimond  v.  Parish  (1843)  3  Curt.  522, 
or  in  the  colonies  ;  White  v.  Repton  (1844)  3  Curt.  818  ;  or  at  Malta,  though 
under  orders  for  the  West  Indies  ;  Re  Norris  (1884)  3  N.  C.  197,  is  not  suffi- 
cient. But  see  Re  Phipps  (1840)  2  Curt.  368  ;  Re  Johnson  (1839)  2  Curt,  341  ; 
Re  Pery  (1844)  2  L.  T.  0.  S.  335.  An  officer  on  a  tour  of  inspection  of  the 
troops  under  his  command  is  not  in  actual  service  ;  Re  Hill  (1849)  1  Rob.  Ecc. 
276.  A  soldier  passing  from  one  regiment  to  another,  both  regiments  being  in 
active  service  against  the  enemy  may  make  a  nuncupative  will ;  Herbert  v. 
Herbert  (1855)  Dea.  &  Sw.  10  ;  and  so  may  a  soldier  on  joining  a  regiment 
with  the  view  to  march  against  the  enemy  ;  Re  Thorne  (1865)  34  L.  J.  P.  131; 
and  a  will  made  two  days  before  marching  was  held  valid  ;  Bowles  v.  Jackson 
(1853)  1  Spinks  Ecc.  &  Adm.  294  ;  and  so  was  the  will  of  a  soldier  who  had 
received  a  mortal  wound  on  the  battlefield  ;  Re  Farquhar  (1845)  4  N.  C.  47  ;. 
Re  Prendergast  (1846)  5  N.  C.  92. 

A  mariner  or  seamen  must  be  "  at  sea "  to  make  his  nuncupative  will 
valid.  The  phrase  would  not  include  an  admiral  of  a  naval  station  living  on 
shore,  and  who  made  his  will  at  his  house  ;  Euston  v.  Seymour  (1802)  cited  2 
Curt.  339  ;  3  Curt.  530  ;  nor  a  seaman  who  was  in  a  British  port,  and  whose 
vessel  did  not  sail  for  several  days  after  making  the  will  ;  Re  Corby  (1854)  1& 
Jur.  634.  The  vessel  need  not  necessarily  be  in  tidal  waters.  A  seaman 
engaged  with  the  enemy  in  a  river  beyond  the  flux  an  1  reflux  of  the  tide,  was 
held  to  be  "at  sea";  Re  Austen  (1853)  17  Jur.  284.  A  seaman  returning 
home  invalided  ;  Re  Saunders  (1865)  1  P.  &  D.  16  or  on  a  training  ship  ;  Re 
McMurdo  (1867)  16  W.  R.  283,  or  in  harbor  ;  Re  Lay  (1840)  2  Curt.  375  is  at 
sea.  The  privilege  applies  to  the  whole  service,  e.g.  merchant  seamen  ; 
Morrell  v.  Morrell  (1827)  1  Hagg.  51  ;  surgeons  in  the  navy  ;  Re  Saunders 
(1865)  L.  R.  1  P.  &  D.  16  ;  and  pursers  ;  Re  Hayes  (1839)  2  Curt.  338. 

An  infant  over  14  is  within  the  privilege  ;  Re  Farquhar  (1846)  4  N.  C.  651. 

If  made  at  sea,  the  will  is  valid,  though  the  death  takes  place  on  shore  ;  Re 
Leese  (1853)  17  Jur.  216. 

Alterations  will  prima  facie  be  presumed  to  have  been  made  during  the  con- 
tinuance of  the  military  service,  or  while  at  sea,  as  the  case  may  be  ;  Re 
Tweedale  (1874)  L.  R.  3  P.  &  D.  204. 
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The  Merchant  Shipping  Act  1894  (57  &  58  Viet.  c.  60)  176,  (see  volume  of 
Dominion  Statutes  1895  p.  99,)  provides  for  dealing  Avith  the  property  of  a 
deceased  seaman  by  the  English  Board  of  Trade,  and  s.  177,  confers  power  on 
the  Board  to  refuse  to  pay  or  deliver  the  property  in  accordance  with  a  will, 

(a)  If  the  will  was  made  on  board  ship,  to  any  person  claiming  under  the 
will,  unless  the  will  is  in  writing,  and  is  signed  or  acknowledged  by  the  testa- 
tor in  the  presence  of,  and  is  attested  by,  the  master  or  first  or  only  mate  of 
the  ship  and, 

(b)  If  the  will  was  not  made  on  board  ship,  to  any  person  claiming  under 
the  will,  and  not  being  related  to  the  testator  by  blood  or  marriage,  unless 
the  will  is  in  writing,  and  is  signed  or  acknowledged  by  the  testator  in  the 
presence  of,  and  is  attested  by  two  witnesses,  one  of  whom  is  a  superintendent 
or  is  a  minister  of  religion  officiating  in  the  place  in  which  the  will  is  made  or 
where   there  are  no  such  persons,   a  justice,  British  Consular  officer,  or  an 
officer  of  customs. 

That  part  of  the  act  applies  to  all  sea-going  ships  registered  in  the  United 
Kingdom.  Also  to  all  sea-going  British  ships  registered  out  of  the  United 
Kingdom,  and  the  owners,  masters  and  crews  thereof,  where  the  crew  are  dis- 
charged, or  the  final  port  or  destination  of  the  ship  is  in  the  United  Kingdom  ; 
ss.  260,  261. 

The  English  Navy  and  Marines  (Wills)  Act  1865  (28  &  29  Viet.  c.  72)  also 
makes  certain  modifications  with  regard  to  the  wills  of  petty  officers  and  sea- 
men in  the  navy  for  the  purpose  of  protecting  them  from  money  lenders. 

The  wills  of  soldiers  and  seamen  are  subject  to  the  laws  in  force  as  regards 
personalty  before  the  Statute  of  Frauds  s.  23.  Marriage  of  the  testator  will 
not  revoke  the  will ;  Doe  v.  Barford  (1815)  4  M.  &  S.  10,  but  marriage  and 
birth  of  issue  conjointly  would  do  so.  Jarman  on  Wills  5th  Ed.  111. 

Affidavits  proving  a  will  of  a  soldier  or  seaman  should  contain  a  full  state- 
ment of  the  circumstances  relied  upon,  as  shewing  that  he  was  in  active  ser- 
vice or  at  sea  as  the  case  may  be  ;  Re  Thorne  (1865)  34  L.  J.  P.  131  ;  4  Sw.  & 
T.  36,  and  two  disinterested  persons  must  swear  that  the  signature  to  a  will 
signed,  but  not  attested,  is  in  the  handwriting  of  the  testator  ;  Re  Neville 
(18.">9)4  Sw,  &  T.  218  ;  and  it  must  be  shown  by  affidavit  that  the  deceased 
had  at  the  time  of  its  execution,  a  knowledge  of  its  contents  ;  Re  Hackett 
(1859)  4  Sw.  &  T.  220;  and  if  the  will  is  verbal  only  the  substance  of  the  decla- 
ration must  be  shown,  and  it  must  appear  that  the  deceased  intended  it  to  be 
testamentarv. 

Gifts  to  Witnesses.    The  Statute  of  Frauds  required  witnesses  to  wills  of  / 

land  to  be  credible.  '  If,  therefore,  a  witness  to  a  will  was  a  devisee,  he  could  / 

not  be  heard  in  proof  of  it  ;  Tucker  v.  Sanger  (1824)  13  Price  119,  and  the  will 
was  consequently  invalid.  The  Statute  25  Geo.  II.  c.  6,  which  was  in  force  in 
Ontario  until  1874,  enacted  that  only  the  devise,  legacy,  etc.,  to  the  witness 
should  be  void,  and  that  such  person  shoi  Id  be  admitted  as  a  witness  to  the 
will.  After  conflicting  decisions  it  was  settled  that  the  Statute  did  not  apply 
to  wills  of  mere  personal  estate;  Hopkins  v.  Hopkins  (1883)  3  O.R.  223; 
Foster  v.  Banbury  (1829)  3  Sim.  40;  Emmanuel  v.  Constable  (1827)3  Russ. 
436  ;  Brett  v.  Brett  (1826)  3  Add.  210,  1  Hagg.  587.  A  devise  to  one  of  three 
witnesses  was  void  although  the  will  would  have  been  sufficiently  attested 
without  him  ;  Little  v.  Aikman  (1869)  28  U.C.R,  337  ;  Doe  d.  Taylor  v.  Mills 
(1833)  1  Moo  &  R.  288  ;  Hopkins  v.  Hopkins  (1883)  3  O.R.  223.  The  Statute 
25  Geo.  II.  c.  6  did  not  make  a  will  good  if  one  of  the  witnesses  was  not 
credible  by  reason  of  a  devise  to  the  spouse  of  the  witness,  and  where  the  hus- 
band of  a  married  woman,  to  whom  a  devise  was  made,  was  one  of  two  witnesses 
to  a  will,  the  will  was  invalid  ;  Ryan  v.  Devereux  (1866)  26  U.C.R.  100,  but 
see  Crawford  v.  Boyd  22  Gr.  398  where  the  devise  onlv  was  held  invalid,  citing 
Hatfield  v.  Thorpe  (1822)  5  B.  &  Aid.  589.  A  devise  of  rents  was  within  the 
Statute  of  Frauds,  and  25  Geo.  11*  c.  6  ;  Habergham  v.  Vincent  (1793)  2  Ves. 
204;  Hopkins  v.  Hopkins  (1883)  3  O.R.  223,  and  so  was  a  bequest  of  the 
produce  of  real  estate  converted  by  the  will ;  Sheddon  v.  Goodrich  ( 1803)  8  Ves. 
481  ;  but  money  due  on  mortgage  was  not ;  Hassell  v.  Tynte  (1756)  Amb.  318. 

Wills  made  on  or  since  1st  January,  1874,  require  attestation  to  pass  either 
real  or  personal  property,  and  a  beneficial  devise  or  bequest  to  a  witness,  or 
the  spouse  of  a  witness,  will  be  void,  but  the  will  itself  will  be  valid.  Where 
a  devise  or  bequest  is  to  two  as  joint  tenants  and  one  is  a  witness,  the  other 
will  take  the  whole  ;  Re  Fleetwood,  Sidgreaves  v.  Brewer  (1880)  15  Ch.  D. 
594;  Young  v.  Davies  (1863)  32  L.J.  Ch.  372;  Farewell  v.  Farewell  (1892) 
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22  O.R.  573 ;  and  on  a  devise  to  a  class  as  tenats  in  common  those  not  attesting 
will  take  the  whole  ;  Fell  v.  Biddolph  (1875)  L.R.  10  C.P.  701.  A  third  wit- 
ness who  attests  the  will  as  a  token  of  approval,  or  as  signifying  acceptance  of 
executorship  cannot  take  a  legacy  thereunder  ;  Cozens  v.  Grout  (1873)  42 
L.J.Ch.  840  ;  Re  Forest  (1862)  2  Sw.  &  T.  834  ;  Re  Hickman  (1867)  16  L.T. 
435.  But  where  the  Court  is  satisfied  either  by  evidence,  or  by  the  position 
of  the  signature,  that  the  signature  is  not  really  an  attestation  of  the  will,  the 
signature  may  be  excluded  from  the  probate  ;  Re  Murphy  (1873)  8  Ir.  R.  Eq. 
300;  Re  Sharman  (1869)  L.R.  1  P.  &  D.  661  ;  Re  Smith  (1890)  15  P.I).  2; 
and  the  legacj'  will  not  be  void  ;  Randfield  v.  Randfield  (1861)  8 
H.L.C.  226.  Where  the  will  was  attested  by  two  marksmen,  and  signed  also 
by  two  other  persons  as  witnesses,  their  signatures  were  treated  as  those  of 
attesting  witnesses  and  not  merely  as  verifying  the  attestation  of  the  marks - 
f  men,  and  alegacy  to  the  wife  of  one  failed  ;  Wigan  v.  Rowland  (1853)  11  Hare 

157. 

Where  a  will  gave  a  legacy  to  a  person  if  he  survived  the  period  of  distribu- 
tion, and  words  were  struck  out  of  the  will  taking  away  the  condition  of 
survivorship,  and  a  legatee  witnessed  the  alteration,  his  representatives  were 
excluded  from  participation  ;  Gaskin  v.  Rogers  (1866)  L.R.  2  Eq.  284. 

A  solicitor  who  is  appointed  executor  cannot  receive  the  benefit  of  a  clause 
entitling  him  to  profit  costs  if  he  is  one  of  the  attesting  witnesses  ;  Re  Barber, 
Burgess  v.  Vinnicome  (1886)  31  Ch.  D.  665 ;  Re  Pooley  (1889)  40  Ch.  D.  1. 

A  codicil  confirming  a  will,  will  render  valid  bequests  made  to  an  attesting 
witness  to  the  will,  who  is  not  a  witness  to  the  codicil ;  Anderson  v.  Anderson 
(1872)  L.R.  13  Eq.  381  ;  Purcell  v.  Bergjn  (1893)  20  A.R.  535.  The  marriage, 
after  attestation  of  a  will,  of  a  devisee  to  one  of  the  attesting  witnesses  will 
not  affect  the  validity  of  the  devise  ;  Thorpe  v.  Bestwick  (1881)  6  Q.B.D.  311. 
The  attestation  of  a  codicil  by  a  legatee  will  not  affect  a  bequest  to  him  under 
the  will,  although  the  codicil  revokes  other  bequests,  and  therefore  indirectly 
benefits  him  ;  Gwiney  v.  Gwiney  (1855)  3  Drew.  208  ;  Tempest  v.  Tempest 
(1856)  2  K.  &  J.  635  ;  Re  Marcus,  Marcus  v.  Marcus  (1888)  57  L.T.  399; 
Denne  v.  Wood  (1826)  4  L.J.O.S.  57.  But  where  a  witness  to  a  codicil  was 
interested  under  a  parol  trust  by  which  the  property  was  to  be  applied  as 
requested  by  the  testatrix,  her  interest  as  one  of  the  objects  of  the  trust  in 
the  property  bequeathed  by  the  codicil  failed  ;  Re  Fleetwood  (1880)  15  Ch.D. 
594.  Only  beneficial  devises  or  bequests  fail.  Where  a  legacy  was  given  "  to 
Brompton  Church,  to  be  disposed  of  as  Dr.  Irons  (one  of  the  witnesses)  wishes  " 
it  was  good  ;  Cresswell  v.  Cresswell  (1868)  L.R.  6  Eq.  69. 

Where  a  life  interest  fails  owing  to  the  life  tenant  or  his  wife  being  a  wit  • 
ness,  the  remaindermen,  if  in  existence,  take  immediately  ;  Re  Clark,  Clark 
v.  Randall  (1886)  31  Ch.D.  72  ;  but  if  not  in  existence  the  life  interest  must 
be  treated  as  undisposed  of  until  the  remaindermen  come  into  existence  ;  Re 
Townsend,  Townsend  v.  Townsend  (1887)  34  Ch.D.  357. 

Revocation  by  Marriage.  Every  will  of  a  man  who  died  between  31st 
December,  1868,  and  13th  April,  1897,  though  made  in  contemplation  of  mar- 
riage, was  revoked  by  marriage,  unless  it  was  in  exercise  of  a  power  of 
appointment  over  property  in  which  the  testator's  estate  had  no  interest  in 
default  of  appointment ;  Re  Cadywold  (1858)  1  Sw.  &  T.  34.  Section  20  (a)  (b) 
now  preserves  wills  expressly  stated  to  be  made  in  contemplation  of  marriage, 
and  also  enables  dispositions  in  favor  of  intended  husbands  and  wives  to  be 
effectually  made.  A  will  valid  at  the  time  of  execution,  and  not  revoked  by 
marriage  according  to  the  law  of  the  testator's  domicile  at  the  time  of  the 
marriage,  is  not  invalidated  b}'  a  subsequent  change  of  domicile  ;  Re  Reid 
(1866)  L.R.  1  P.  &  D.  74.  To  effect  a  revocation  by  marriage  the  marriage 
must  be  valid;  Mette  v.  Mette  (1859)  1  Sw.  &  T.  416;  Warter  v.  Warter 
(1890)  15  P.  I).  152. 

Where  the  will  is  in  exercise  of  a  power  of  appointment,  and  the  property 
would,  in  default  of  appointment,  pass  under  the  settlement,  the  will  is  not 
revoked,  although  the  persons  who  take  in  default  of  appointment  are  the 
same  as  would  have  taken  on  an  intestacy  under  the  Statute  of  Distributions  ; 
Re  Fitzroy  (1858)  1  Sw.  &  T.  133  ;  Re  Fenwick  (1867)  L.R.  1  P.  &  D.  319. 
And  where  the  property  is,  in  default  of  appointment,  to  devolve  on  the  per- 
son or  persons  who  on  the  decease  of  the  testator  should  be  her  next  of  kin, 
the  will  is  within  the  exception  contained  in  s.  20  (c)  and  is  not  revoked  ;  Re 
McVicar  (1869)  L.R,  1  P.  &  D.  671  ;  Re  Worthingtori  (1872)  20  W  R.  260. 
Where  there  are  mutual  wills,  the  revocation  of  one  by  marriage  does  not 
revoke  the  other;  Hinckley  v.  Simmons  (1798)  4  Ves.  160" 
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Where  the  will  comprises  property  subject  to  a  power  and  other  property 
which  belongs  absolutely  to  the  testator,  the  execution  of  the  power  remains 
good -notwithstanding  the  marriage,  and  limited  administration  will  be  granted ; 
Re  Russell  (1890)  15  RD,  111. 

Revocation  by  Another  Will.  An  express  clause  of  revocation  in  a  subse- 
quent will,  of  course,  revokes  a  former  will,  if  the  subsequent  will  is  duly 
executed  ;  Re  Parker  (1873)  20  Gr.  389  ;  O'Neill  v.  Owen  (1889)  17  O.R.  525. 

A  subsequent  will  also  revokes  a  prior  one,  to  the  extent  of  its  inconsistency 
therewith.  Several  testamentary  papers  may,  however,  be  admitted  to  pro- 
bate as  one  will,  although  each  is  described  as  the  la*t  will  and  testament  ; 
Cutto  v.  Gilbert  (1854)9  Moo.  P.O.  131  ;  Freeman  v.  Freeman  (1854)  5.  D.  M. 
&  G.  704.  But  in  construing  two  documents  of  different  dates,  the  use  of  the 
phrase  "  la*t  will  and  testament  "  in  the  later  one  is  of  value  in  determining 
whether  that  will  is  so  inconsistent  as  to  revoke  the  prior  one  ;  Plenty  v.  West 
(1852)  16Beav.  173. 

Revocation  by  Burning.  Singeing  the  cover  is  insufficient  ;  Doe  d.  Reed  v. 
Harris  (1837)  6  A.  &  E.  209.  But  a  slight  burning  or  even  singeing  of  the 
will  itself  is,  perhaps,  sufficient,  e.g.,  if  the  testator  threw  the  will  ori  the  fire 
and,  without  his  knowledge,  someone  saved  it;  Bibb  v.  Thomas  (1776) 2  W.  Bl. 
1043. 

Revocation  by  Tearing.  Erasing  the  signature  with  a  knife  is  a  sufficient 
tearing;  Re  Morton  (1887)  12  P.D.  141,  and  so  a  fortiori  is  tearing  off  the 
signature  ;  Doe  d.  Crooks  v.  Cummings  (1850)6  U.C.R.  305  ;  Hobbs  v.  Knight 
(1838)  1  Curt.  768  ;  Re  Lewis  (1858)  1  Sw.  &  T.  31  ;  Maynesv.  Hazleton  (1881) 
44L.T.  586;  or  even  the  seal;  Price  v.  Price  (1858)  3  H.  &  N.  341.  But 
tearing  by  the  testator  in  a  fit  of  anger  and  afterwards  putting  the  pieces 
together  as  well  as  he  could  will  not  effect  a  revocation;  Re  Colberg  (1841) 

2  Curt.  832,     Cutting  out   a  particular  clause  is  revocation  pro  tanto ;  Re 
Cooke  (1847)  5  N.C.  390  ;  Re  Woodward  (1871)  L.R.  2  P.  &  D.  206  ;  Re  Maley 
(1887)  12  P.D.  134  ;  Re  Leach  (1890)  63  L.T.   111.     Cutting  off  the  names  of 
the  witnesses  is  sufficient  ;  Evans  v.  Dallow  (1862)  31  L.J.P.  128  ;  but  see  Re 
Wheeler  (1880)  49  L.J.P.  29  ;  and  so  is  cutting  off  signatures  placed  at  the 
end  of  the  first  five  sheets,  and  striking  a  pen  through  the  last  signature,  with 
the  word  "cancelled"  followed  by  the   testator's  initials;  Re  Harris  (1864); 

3  Sw.  &  T.  485.     Tearing  a  later  will  with  the  intention,  declared  subsequently, 
of  reviving  a   prior  one,    will  be   an  effective  revocation  to  prevent   probate 
being  granted  of  the  mutilated  will;  Re  Weston  (1869)  L.R.  1  P.  &  D.  633. 
Where  the  name  of  an  attesting  witness  was  erased  and  another  name  inserted 
but  the  will  was  not  re-executed,  probate  was  granted  of  the  will  in  its  original 
condition  ;  Re  Greenwood  (1892)  P.  7. 

Revocation  by  "Otherwise  Destroying."  The  phrase  "otherwise  destroy- 
ing "  in  s.  22  is  to  be  read  as  ejundem  generis  with  the  modes  before  mentioned. 
There  must  be  a  destruction  of  the  substance  or  contents  of  the  will,  or  a 
complete  effacement  of  the  writing,  as  by  pasting  over  it  a  blank  paper  ;  Re 
Horsford  (1874)  L.R.  3  P.  &  D.  211. 

If  the  will  be  executed  in  duplicate,  the  destruction  of  one  part  animo 
revocandi  is  a  revocation,  but  evidence  of  declarations  of  the  testator  of  the 
destruction  is  inadmissible  ;  Atkinson  v.  Morris  (1897)  P.  40. 

Destruction  must  be  Authorized  by  Testator.  A  destruction  of  a  will  with- 
out the  authority  of  the  testator,  though  in  his  presence,  is  not  a  revocation  ; 
Mills  v.  Millward  (1889)  15  P.D.  20  ;  and  it  is  doubtful  whether  a  subsequent 
ratification  of  the  act  would  be  equivalent  to  destruction  by  his  authority  ;  ib* 
Of  course,  destruction  of  the  will  after  death  of  the  testator  is  not  a  revoca- 
tion, and  such  destruction  will  not  prevent  probate  being  granted  of  such  part, 
of  the  will  as  can  be  recovered  or  otherwise  proved  ;  Re  Leigh  (1892)  P.  82. 
The  destruction,  when  authorized,  must  be  in  the  presence  of  the  testator  j 
Re  Tobey  (1875)  6  P.R.  272  ;  O'Neill  v.  Owen  (1889)  17  O.R.  525. 

Revocation  by  Obliteration.  The  Statute  of  Frauds  s,  6.  allowed  a  will  or  a 
portion  thereof  to  be  obliterated  by  the  testator  himself,  or  by  some  one  in  his 
presence,  and  by  his  directions  and  consent.  Now  an  obliteration  is  ineffec- 
tual unless  signed  by  the  testator,  and  attested  by  the  witnesses  in  the  manner 
prescribed  by  s.  23,  or  unless  the  words  or  effect  of  the  will  before  such  oblitera- 
tion are  not  apparent.  Glasses  may  be  used  to  discover  what  words  were 
attempted  to  be  obliterated  ;  Cheese  v.  Lovejoy  (1877)  2  P.D.  251,  but  not 
chemicals  ;  nor  will  pieces  of  paper  pasted  completely  over  a  bequest  be 
removed  ;  Re  Horsford  (1874)  L.R.  3  P.  &  D.  211  ;  but  if  pasted  only  over  the 
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amount  of  the  bequest,  leaving  the  name  of  the  legatee  apparent,  the  court 
may  infer  that  the  intention  was  to  substitute  another  amount,  and  will  apply 
the  doctrine  of  dependent  relative  revocation,  and  will  order  the  pieces  to  be 
removed,  and  will  give  effect  to  the  original  words  ;  ib. 

Revocation  by  Cancellation.  The  Statute  of  Frauds  s.  6,  also  allowed  a  can- 
cellation in  the  same  manner  as  an  obliteration,  but  the  present  statute  by  s. 
23,  prescribes  similar  formalities  for  a  cancellation  to  those  just  noticed.  Pro- 
bate will  be  granted  of  a  will  in  its  original  shape  though  a  pen  has  been  drawn 
through  every  part  including  the  signatures  ;  Stephens  v.  Taprell  (1840)  2 
Curt.  458.  Re  Fary  (1851)  15  Jur.  1114  ;  Shaw  v.  Thorne  (1846)  4  N.C.  649  ; 
Re  Brewster  (1860)  29  L.  J.  P.  69  ;  unless  the  cancellation  is  proper!}-  signed 
and  attested. 

Alterations.  Where  an  alteration  appears  in  a  will,  it  must  be  proved  that 
the  alteration  was  made  before  execution  and  had  the  sanction  of  the  testator  ; 
Field  v.  Livingston  (1867)  17  C.P.  15  ;  Greville  v.  Tylee  (1850)  7  Moo.  P.O.  320. 

If  alterations  are  made  after  execution,  they  must  be  signed  and  attested  in 
the  same  manner  as  a  will  ;  Smith  v.  Merriam  (1878)  25  Gr.  383. 

Dependent  Relative  Revocation.  Where  the  act  of  cancelling  is  done  with 
reference  to  another  act,  meant  to  be  an  effectual  disposition,  it  will  be  a  revo- 
cation or  not,  according  as  the  relative  act  is  efficacious  or  not  ;  O'Neill  v. 
Owen  (1889)  17  O.R.  525.  If  the  meaning  of  the  testator  in  destroying  a  will 
is  "  As  I  have  made  a  fresh  will,  my  old  one  may  now  be  destroyed  "  the  old 
will  is  not  revoked  if  the  new  one  be  not  in  fact  made  ;  Dancer  v.  Crabb  (1873) 
L.R.  3  P.  &  D.  98,  and  cancellation  under  mistake  of  law  seems  to  be  equally 
inefficacious-;  Perrott  v.  Perrott  (1811)  14  East  at  p.  440.  Destruction  of  a 
will  with  the  intention  of  making  a  clear  copy  is  not  a  revocation  ;  Re  Tozer 
(1842)  2  N.C.  11  ;  Re  Kennett  (1863)  2  N.R.  461  ;  Re  Applebee(1828)  1  Hagg. 
143. 

Revival-  A  will  which  has  been  destroyed  cannot  be  revived  ;  Hale  v. 
Tokelove  (1850)  2  Rob.  Ecc.  318  ;  Newton  v.  Newton  (1861)  12  Ir.  Ch.  118  ; 
Rogers  v.  Gcodenough  (1862)  2  Sw.  &  T.  342.  S.  24  was  designed  to  do  away 
with  the  revival  of  wills  by  implication.  An  intention  to  revive  must  appear 
on  the  face  of  the  codicil,  which  is  relied  upon  as  reviving  a  revoked  will  either 
(1)  by  express  words  referring  to  the  will  as  revoked,  and  importing  an  inten- 
tion to  revive  the  same  ;  or  (2)  by  a  disposition  of  the  testator's  property 
inconsistent  with  any  other  intention  ;  or  (3)  by  some  other  expression  con- 
veying to  the  mind  of  the  Court,  with  reasonable  certainty,  the  existence  of 
the  intention  to  revive  ;  Re  Steele  (1868)  L.R.  I  P.  &  D.  575  ;  Macdonell  v. 
Purcell  (1894)  23  S.  C.  R.  101.  Where  a  testator  made  a  will  in  1890,  and 
revoked  it  by  another  will  in  January,  1891,  and  in  March,  1891,  he  made  a 
codicil,  in  which  after  stating  that  "I  will  and  devise  that  the  following  be 
taken  as  a  codicil  to  my  will  of  14th  May,  1890,"  he  appointed  an  executor  in 
place  of  an  executor  named  in  the  will,  it  was  held  that  the  codicil  was  insuf- 
ficient to  revive  the  will  of  1890  ;  Macdonell  v.  Purcell  (1894)  23  S.C.R.  101  ; 
see  also  per  Hagarty,  C.J.O.,  Purcell  v.  Bergin  (1893)  20  A.R.  535.  To  the 
same  effect  is  Re  Turner  (1891)  64  L.T.  805. 

Where  a  will  has  been  partly  revoked  by  codicil,  and  is  afterwards  wholly 
revoked,  a  revival  of  the  will  will  generally  set  up  the  will  subject  tOj  and  as 
varied  bv,  the  codicils  which  partially  revoked  it  ;  Crosbie  v.  Macdonal  (1799) 
4  Ves.  610,  9  R.R.  161  ;  Green  v.  Tribe  (1878)  9  Ch.  D.  231  ;  Re  Carritt  (1892) 
66  L.  T.  379,  unless  an  intention  to  the  contrary  is  shewn  by  the  words  of  the 
reviving  codicil,  and  the  surrounding  circumstances  as  in  McLeod  v.  McNab 
(1891)  A.  C.  471. 

Where  there  was  a  will  with  several  codicils  prepared  by  one  solicitor,  and 
a  subsequent  will  together  with  two  codicils  referring  to  it,  which  codicils 
were  subsequent  in  date  to  the  first  will,  the  second  will  and  codicils  were 
admitted  to  probate  ;  Re  Courtenay  (1891)  27  L.R.  Ir.  507  ;  see  also  Re  Lewis 
(1861)  7  Jur.  N.S.  220  ;  Re  Van  Cutsem  (1890)  63  L.T.  252. 

Where  a  will  was  merely  revoked  by  implication,  by  an  intervening  will,  and 
a  codicil  was  executed,  purporting  to  be  a  codicil  to  the  earlier  will,  the  Court 
granted  probate  of  the  three  documents,  leaving  their  interpretation  to  a  court 
of  construction  ;  Re  Stedham  (1881)  6  P.  D.  205  ;  Re  Dyke  (1881)  6  P.  D.  207  ; 
Re  Chilcoot  (1897)  P.  223,  and  see  Re  Edge  (1882)  9  L.  R.  Jr.  516. 

Where  a  legacy  of  £100  is  given  to  an  executor,  which  is  increased  to  £500 
by  a  codicil,  and  the  codicil  is  then  revoked,  the  gift  by  will  is  not  revived  ; 
Boulcott  v.  Boulcott  (1853)  2  Drew.  25. 
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Dealings  with  Property  by  Testator.  Before  1869  any  alienation  by  the  tes-  ^-  * 
t-ator  of  lands  devised  by  the  will  effected  a  revocation  of  the  devise  even  though 
he  re-acquired  the  same  or  some  freehold  estate  therein;  Loughead  v.  Knott(1868) 
15  Gr.  34  ;  and  even  though  the  alienation  were  to  the  devisee  ;  Doe  d.  Marsh 
v.  Scarborough  (1849)  5  U.C.R.  499.  S.  25  alters  this  rule,  and  a  will  now 
passes  to  a  devisee,  all  the  estate  of  which  the  testator  dies  seised.  If  a  testator 
is  lessee  at  the  date  of  the  will,  and  subsequently  acquires  the  fee,  the  devise 
will  carry  the  fee  ;  Cox  v.  Bennett  (1868)  L.  R.  6  Eq.  422  ;  Struthers  v. 
Struthers  (1864)  5  W.R.  809.  Sinclair  v.  Brown  (1870)  17  Gr.  333.  Aeon- 
tract  for  sale  of  land  devised  by  will  will  effect  a  conversion,  and  the  purchase 
money  will  constitute  part  of  the  personal  estate  ;  Farrar  v.  Winterton  (1842) 
.5  Beav.  1;  Moor  v.  Raisbeck  (1841)  12  Sim.  123:  Ross  v.  Ross  (1873)20 
Or.  203. 

Will  to  Speak  from  Death.  After  acquired  lands  would  not  pass  under  a  will 
of  a  testator  dying  before  1869  ;  Plumb  v.  McGannon  (1872)  32  U.C.R.  8  ; 
Whateley  v.  Whateley  (1867)  14  Gr.  430,  13  Gr.  436  The  will  now  speaks 
from  death,  but  only  with  reference  to  the  property  comprised  in  it,  .and  not 
with  reference  to  the  objects  of  gift  ;  Violett  v.  Brookman  (1857)  26  L.  J.  Ch. 
308  ;  Bullock  v.  Bennett  (1855)  7  D.  M.  &  G.  283  ;  Langdale  v.  Briggs  (1856) 
-8  D.  M.  &  G.  436. 

Where  a  testator  devises  to  his  wife  all  the  remainder  of  his  real  estate,  and 
then  proceeds  to  enumerate  the  lands  comprised  in  such  remainder,  after  ac- 
quired lands  will  not  pass  ;  Crombie  v.  Cooper  (1877)  24  Gr.  470;  Vansickle  v. 
Vansickle  (1882)  1  O.R.  107,  9  A.R.  352.  And  where  a  testator  devised  his 
property  on  H  street  to  A,  and  the  residue  of  his  estate  at  the  time  of  his  death 
to  B,  and  subsequently  acquired  other  property  on  H  street,  it  was  held  that 
the  will  showed  sufficiently  a  contrary  intention  within  s.  26,  that  the  will 
should  not  speak  from  death  as  to  the  property  on  H  street  ;  Morrison  v.  Mor- 
rison (1885)  9  O.R.  223,  10  O.R,  303. 

Where  the  devise  or  bequest  is  specific  ftf*  "  my  ring"  or  "  my  horse  "  after 
acquired  property  will  not  pass,  jnit  where  it  is  of  that  which  is  generic,  of  that 
whjflh  jma.y  })f  increased  or  diminished,  something  more  is  required  on  the  t'ace 
of  the  will  for  the  purpose  of  indicating  a  "  contrary  intention  ij — that  atter 
acquired  property  answering  the  description  shall  not  pass  ;  Goodland  v.  Bur- 
nett (1855)  1  K.  &  J.  341  ;  Castle  v.  Fox  (1871)  L.R.  11  Eq.  542 ;  Strevens  v. 
Bayley  (1858)  8  Ir.  C.L.R.  410  ;  Re  Otley  and  Ilkley  Ry.  Co.  (1865)  34  Beav. 
525. 

Where  a  testator  released  debts  due  by  his  son  "and  all  other  moneys  due 
from  him  to  me "  the  release  was  held  to  extend  to  moneys  subsequently 
-advanced;  Everett  v.  Everett  (1877)  7  Ch.  D.  428. 

Where  the  testator  uses  the  words  ' '  now  vested  in  me  "  as  to  part  of  his 
property,  and  as  to  other  parts  refers  to  such  premises  as  shall  be  vested  in  me 
at  my  death,  the  word  "  noT.v  "  will  be  construed  to  refer  to  the  date  of  the  will ; 
Cole  v.  Scott  (1848)  16  Sim.  259,  1  Mac.  &  G.  518,  but  see,  Lilford  v.  Keck 
(1862)  30  Beav,  300. 

It  is  not  necessary  that  the  contrary  intention  should  be  expressed  in  so 
many  words  ;  Cole  v.  Scott  (1848)  16  Sim.  259,  1  Mag.  &  G.  518.  But  the 
wnr/j  ''now"  will  generally  be  insufficient  to  show  such  contrary  intention  ; 
Hepburn  v.  Skirving  (1858)  4  Jur.  .N.S.  651  ;  Wagstaffe  v.  Wagstaffe  (1869) 
L.R.  8  Eq.  229  ;  Re  Champion,  Dudley  v.  Champion  (1893)  1  Ch.  101. 

Lapse  ol  Devise  of  Real  Estate.  Formerly  devises  which  lapsed  by  reason  of 
the  death  of  the  devisee  before  the  testator,  or  because  they  were  illegal, 
enured  to  the  benefit  of  the  heir  as  on  an  intestacy  ;  Jones  v.  Mitchell  (1823) 
1  Sim.  &  St.  290  ;  Hutcheson  v.  Hammond  (1790)  3  B.  C.  C.  128  ;  Smith  v. 
Lomas  (1864)  12  W.R.  949.  Now  they  fall  into  the  residue  ;  Green  v.  Dunn 
(1855)  20  Beav.  6  ;  Cogswell  v.  Armstrong  (1855)  2  K.  &  J.  227. 

S.  27  applies  however^.Qaly_  to  devises  of  real  estate  nr  innm-fista  therein, 
where  there  is  imopjirati  ve  residuary  devise. 

It  does  not  apply  to  cases  where  the  gift  of  a  sum  charged  on  the  devised 
land  fails  either  by  death  or  by  the  contingencey  upon  which  it  is  given  not 
happening  ;  Tucks  v.  Kayess  (1858)  4  K.  &  J.  339  ;  Sutcliffe  v.  Cole  (1855)  3 
Drew.  135. 

It  waa  held  in  Freme  v.  Clement  (1881)  18  Ch.  D.  499  that  where  a  testator 
made  a  will  operating  as  an  exercise  of  a  special  power  of  appointment  limited 
to  his  children  the  residuary  devisee  (being  an  object  of  the  power)  would  take 
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property  comprised  in  an  appointment  which  passed  by  the  death  of  the 
appointee,  but  the  reasoning  of  this  decision  was  disapproved  in  Holyland  v. 
Lewin  (1884)  26  Ch.  D.  266. 

General  Devise  may  Include  Leaseholds.  Before  s.  28  a  general  devise  of 
lands  would  include  leaseholds  if  there  were  no  freehold  lands  to  answer  the 
description  ;  Rose  v.  Bartlett  (1633)  Cro.  Car.  293,  even  though  described  as-, 
freehold  ;  Day  v.  Trig  (1715)  1  P.  W.  286  ;  Doe  d.  Dunning  v.  Cranstown  (1840) 
7  M.  &  W.  1  ;  Nelson  v.  Hopkins  (1852)  21  L.J.  Ch.  410.  The  effect  of  s.  2ft 
is  that  leaseholds  will  pass  under  p.  gfrnpral  devise  ofL  lands  at  a  particular 
place  unless  a  contrary 'intent  ion  appears  on  the  will,;"  Wilson  "v.  Eden  (1852V 
1«  Q.B.1  474',  16  Beav.  153  ;  Moase  v.  White  (1876)  3  Ch.  D.  763  ;  Matthews  v. 
Matthews  (1867)  L.  R.  4  Eq.  278  ;  Greenwell  v.  Davison  (1888)  58  L.T.  304,. 
but  a  mere  general  devise  of  real  estate  will  not  include  leaseholds  ;  Butler  v. 
Butler  (1884)  28  Ch.  D.  66,  unless  there  are  no  freeholds  ;  Nelson  v.  Hopkins 
(1852)  21  L.J.  Ch.  410.  If  there  is  sufficient  on  the  face  of  the  will  to  satisfy 
a  reasonable  man  that  the  intention  of  the  testator  was  not  by  the  word 
"  lands  "  to  pass  leasehold  estates,  the  same  will  not  pass  by  the  devise  ;  Pres- 
cott  v.. Barker  (1874)  L.R.  9  Ch.  174. 

Powers  of  Appointment.  A  general  power  to  appoint  property  in  any  man- 
ner the  testator  may  think  proper  will  be^xecuted  by  a  general  devifi^ur 
bequest  unless  a  contrary  intention  appears  ;  Re  Spooner  (1851)  2  Sim.  N.  S.. 
129  ;  Clifford  v.  Clifford  (1851)  9  Hare  675  ;  Atty.-Gen.  v.  Brackenbury  (1863) 
1  H.  &  C.  782  ;  Re  Jones,  Greene  v.  Gordon  (1887)  34  Ch.  D.  65,  evei/if  made 
before  the  instrument  creating  the  power  ;  Patch  v.  Shore  (1864)  2  Dr.  &  Sm. 
589  ;  Hodson  v.  Dancer  (1868  16  W.  R.  1101  ;  and  although  the  power  was 
created  by  the  testator  himself  subsequently  to  the  will  ;  Boyes  v.  Cook  (1880) 
14  Ch.  D.  53;  Re  Hermando,  Hermando  v.  Sawtell  (1884)  27  Ch.  D.  i>84  ; 
Airey  v.  Bower  (1887)  12  App.  Cas.  263.  The  contrary  intention  must  be 
found  in  the  will,  and  not  inferred  from  circumstances  ;  Boyes  v.  Cook  (1880) 
14  Ch.  D.  53,  but  it  may  be  found  on  the  comparison  of  two  successive  wills  ; 
Pettinger  v.  Ambler  (1865)  L.  R.  1  Eq.  510  ;  or  from  the  fact  that  the  bequest 
is  of  personal  estate  "not  otherwise  effectually  disposed  of"  ;  Moss  v.  Harter 
(1854)  2  Sm.  &  G.  458.  If  the  testator  refers  to  a  power  different  from  the  one 
possessed  at  his  death,  a  contrary  intention  will  be  presumed  ;  Thompson  v. 
Simpson  (1881)  44  L.  T.  710. 

SP.Q,  29  dofis  not  extend  to  special  or  Ijnjif.pfl  pqw^rj*  ;  Re  Williams,  Foulkes 
v.  Williams  (1889)  42  Ch.  1).  93  ;  e.g.  a  power  to  appoint  to  any  one  except 
A.  ;  Re  Bryon,  Williams  v.  Mitchell  (1891)  3  Ch.  474,  except  perhaps  after  A's- 
death  ;  ib.  The  section  extends  however  to  a  power  exercisable  only 
by  will ;  Re  Powell  (1870)  18  W.  R.  228.  Where  the  power  requires  tl\ejyill 
to  refer  to  the  power  the  sentinn  has  no  applionf  ipji  ;  Phillips  v.  Cayley  (1889) 
43  Ch.  D.  222. 

Devise  passes  whole  Estate.  The  Canadian  Statute  4  Will.  IV.,  c.  1,  s.  50, 
was  substantially  to  the  same  effect  as  s.  30.  A  devise  over  in  the  event  of 
intestacy  does  not  show  a  contrary  intention  ;  Farrell  v.  Farrell  (1867)  26  U. 
C.  R.  652  ;  nor  does  the  fact  that  words  of  inheritance  follow  some  devises  and 
not  others;  Wisden  v.  Wisden  (1854)  2  Sm.  &  G.  396.  A  devise  to  two  as 
joint  tenants  for  life  with  power  to  them  to  sell  for  life  followed  by  a  direction 
that  the  survivor  should  take  the  property  given  to  the  other,  gives  to  the 
survivor  a  fee  ;  Chellew  v.  Martin  (1873)  21  W.  R.  671.  Where  a  devise 
could  not  come  into  existence  unless  a  prior  devise  in  the  same  will  was  con- 
strued as  a  life  estate,  a  sufficient  contrary  intention  was  held  to  appear  ^ 
Gravenor  v.  Watkins  (1871)  L.  R.  6  C.  P.  500.  A  devise  to  A.  and  B.  as 
joint  tenants  and  to  the  survivor  of  them,  his  heirs  and  assigns  will  be  con- 
strued as  a  devise  to  them  for  life  with  a  contingent  remainder  in  fee  to  the 
survivor  ;  Quarm  v.  Quarm  (1892)  1  Q.  B.  184. 

Meaning  of "  Heirs."  In  a  will  made  after  primogeniture  was  abolished,  a 
devise  on  certain  contingencies  to  "  the  heirs  "  of  a  named  person  will  include 
all  his  brothers  and  sisters  and  not  his  eldest  brother  only  ;  Sparks  v.  Wolff' 
(1898)  25  A.  R.  326  ;  29  S.  C.  R.  585. 

•  "Die  without  Issue."  Before  1874  an  effect  was  given  to  a  devise  after  the 
death  of  one  to  whom  an  estate  for  life  was  given  if  he  should  die  without 
issue.  Prima  facie  these/ words  meant  "on  an  indefinite  failure  of  issue.'" 
and  were  exactly  equivalent  to  "on  the  extinction  of  the  heirs  of  his 
body."  Such  a  devise  was  held  by  implication  to  express  an  intention  that  the 
heirs  of  the  body  of  the  devisee  should  take.  They  could  not  take  as  pur- 
chasers and  therefore  the  words  were  construed  as  words  of  limitation&nd 
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gave  the  devisee  for  life  an  estate  tail.  But  if  there  was  enough  on  the  face  of 
the  will  to  show  that  the  words  "  die  without  issue  "  did  not  mean  "on  an 
indefinite  failure  of  issue,"  but  were  by  the  context  or  other  legitimate  grounds 
of  construction  shewn  to  have  been  used  as  meaning  "  if  no  such  issue  shall  be 
born  "or  "  never  having  had  issue  "or  "  die  without  leaving  issue  living  at  his 
death,"  the  will  might  be  construed  according  to  the  meaning.  The  presumption 
was  against  such  a  construction,  but  it  was  only  a  presumption  which  might 
be  rebutted  ;  Bowen  v.  Lewis  (1884)  9  App.  Gas.  907,  917,  925.  While  there 
was  authority  for  expanding  a  life  estate  into  an  estate  tail  in  order  to  provide 
for  heirs  of  the  body,  there  was  no  authority  for  expanding  it  into  a  fee  simple ; 
Coltsmann  v.  Coltsmann  (1868)  L.  R.  3  H.  L.  121. 

Where  a  devise  made  in  1842  was  to  A,  and  in  case  of  his  dying  without 
issue  the  property  was  to  be  sold  by  the  executors,  it  was  held  that  the  event 
contemplated  was  a  failure  of  issue  at  A's  death  ;  Chisholm  v.  Emery  (1871)  18 
Gr.  467,  17  Gr.  403,  and  so  where  the  property  was  to  be  divided  equally 
among  the  survivors  ;  Crawford  v.  Broddy  (1896)  26  S.  C.  R.  345,  see  also  Gray 
v.  Richford  (1878)  2  S.  C.  R.  431 ;  Forsyth  v.  Gait  (1871)  22  C.  P.  115,  21  C. 
P.  408;  Stinson  v.  Stinson  (1874)  21  Gr.  116  ;  Dale  v.  McGuinn  (1858)  15  Gr. 
101  ;  Little  v.  Billings  (1880)  27  Gr.  353;  Tyrwhitt  v.  Denison  (1880)  28  Gr. 
112  ;  Scott  v.  Duncan  (1881)  29  Gr.  496.  In  the  absence  of  a  contrary  intention 
the  first  taker  will  now  take  an  estate  in  fee  with  an  executory  devise  over  ; 
Cowan  v.  Allen  (1896)  26  S.  C.  R.  292.  S.  32  is  confined  to  the  expressions 
mentioned  therein  and  has  no  application  to  cases  where  the  expression  is  •'  die 
without  heirs  of  the  body  "  ;  Dawson  v.  Small  (1874)  L.  R.  9  Ch.  651  ;  Re  Sal- 
lery  (1861)  11  Ir.  Ch.  R.  236,  nor  to  cases  where  the  expression  is  combined 
with  other  words  such  as  "  dying  under  21  ";  Morris  v.  Morris  (1853)  17  Beav.  ,*// 

198.  "\%*y* 

Devise  to  Trustees.  S.  34  is  probably  another  drafting  of  s.  33.  The  real 
history  of  the  two  sections  is  that  they  are  two  drafts  dealing  with  the  same 
subject,  though  both  remain  in  the  act  of  Parliament ;  Per  Jessel  M.  R. ,  Freme 
v.  Clement  (1881)  18  Ch.  D.  514.  Trustees  have  been  held  to  take  an  estate  in 
fee  from  having  a  power  of  leasing  ;  Re  Eddel  (1871)  L.  R.  11  Eq.  559,  and  a 
power  of  maintenance  ;  Berry  v.  Berry  (1873)  7  Ch.  D.  657,  and  from  being 
directed  to  pay  debts  ;  Marshall  v.  Gingell  (1882)  21  Ch.  D.  790. 

Death  of  Beneficiary.  Ordinarily  when  a  beneficiary  predeceases  the  testator 
the  devise  or  bequest  to  him  will  lapse.  Sections  35  and  36  introduce,  however, 
a  fictitious  survivorship  ( 1 )  when  the  devise  is  of  an  estate  tail  and  the  devisee 
leaves  issue  who  would  be  inheritable  under  the  entail  (2)  when  the  devise  or 
bequest  is  to  a  child  or  other  issue  absolutely  or  for  more  than  a  life  interest 
and  he  dies  leaving  issue. 

The  following  points  have  been  established  with  reference  to  devises  and 
bequests  to  issue. 

(1)  The  property  is  treated  as  if  it   had   belonged   to  the  beneficiary  and 
therefore  disposable  by  his  will ;  Johnson  v.  Johnson  (1854)  3  Hare  157  ;  Re 
Mason  (1865)  13  W.  R.  799  ;  but  it  is  so  treated  only  for  the  purpose  of  pre- 
venting a  lapse  and  not  for  any  other  purpose,  e.  g.  to  render  the  property  sub- 
ject to  a  covenant  by  the  beneficiary  to  settle  after  acquired  property  ;  Pearce 
v.  Graham  (1863)  32  L.  J.  Ch.  359. 

(2)  The  fictitious  survivorship  will   be  given   effect   to  though  the  issue  of 
the  testator   may   have  died  before   the   date   of  the   will  ;    Mower   v.   Orr 
(1849)  7  Hare  473  ;  Barkworth  v.  Young  (1857)  4  Drew.  1  ;  Wisden  v.  Wisden 

(1854)  2  Sm.  &  G.  396. 

(3)  It  is  not  necessary  that  the  issue   living  at   the   death   of  the   testator 
should  be  the  same  issue  as  were  living  at  the  death  of  the  beneficiary  ;  Re 
Parker  (1862)  1  Sw.  &  T.  523. 

(4)  The  husband  of  a  deceased  beneficiary  will  be  tenant  by  the  curtesy  of 
any  real  property  devised  to  his  wife  of  which  he  would  have  been  such  tenant 
if  she  had  owned  the  property  at  her  death  ;  Eager  v.  Furnivall  (1881)  17  Ch. 
D.  115. 

(5)  S.  36  does  not  apply  where  the  devise  or  bequest  is  to  the  testator's 
children  as  a  class;  Browne  v.  Hammond  (1858)  Johns,  210;  Olney  v.  Bates 

(1855)  3  Drew.  319,    even   though   the   class   consist   of  but   one  person;  Re 
Harvey,  Harvey  v.    Gillow   (1893)    1    Ch.  567,  but   where   money   was  to   be 
divided  equally  among  "  my  nine  children  "    the  gift  was  construed   to  be  a 
gift  to  persons  designated  and   not   to   a   class   and   the   representative  of  a 
deceased  child  who  left  issue  was  held  to  be  entitled  to  his  share  ;  Re  Stans- 
field, Stansfield  v.  Stansfield  (1880)  15  Ch.  D.  84. 
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(6)  Where  the  gift  is  to  children  living  at  the  testators'  death,  section  36 
has  no  application  ;  Fullford  v.  Fullford  (1852)  16  Beav.  565. 

(7)  The  issue  must  be  legitimate  ;  Hargraft  v.  Keegan  (1885)  10  O.  R.  272. 

(8)  Where  a  will  directed   that   the   share  of   a   daughter   of   the   testator 
should  be  paid  to  the  trustees  of  her  marriage  settlement  if  she  survived  him 
it  was  held  that  under  s.  36  she  must  be  deemed  to  have   survived   for  all  the 
purposes  of  the  will  and   that   the   trustees    were   entitled   though   she  pre- 
deceased the  testator  ;  Re  Howe's  Trusts  (1883)  22  Ch.  D.  663. 

(9)  The  child  must  be  deemed  for  the  purposes  of  the  will  to  have  pre- 
deceased the  parent,  so  that  a  devise  by  the  child  to  his  parent  which  would 
by  force  of  the  section  have  carried  the  property   back  to  the  parent  will  be 
construed  to  have  lapsed  ;  Re  Hensler,  Jones  v.  Hensler  (1881)  19  Ch.  D.  612. 

(10)  The  representative  of  the  deceased  child  stands  in  the  same  position 
quoad  the  estate  as  he  himself  would  have  done  ;  Pickersgill  v.  Rodger  (1876) 
5  Ch.  D.  163. 

Locke  King's  Act.  Section  37  (1)  (2)  is  commonly  known  as  Locke  King's 
Act.  8.  37-  (3)  is  taken  from  40  &  41  V.  c.  34.  The  latter  act  has  been  held 
to  extend  to  leaseholds  by  virtue  of  the  words  '  '  land  or  other  hereditaments 

1  *  J    /V7     +1  /     'of  whatever  tenure"  Drake  v.  Kershaw  (1888)  37  Ch.  D.  874.     The  words  "  real 
V  *'  *  f\       I  '         estate  "  in  s.  37  must  receive  the  same  construction  by  virtue  of  s.  9  (2)  and  in 
O(AA^..  view  of  s.  9  (4)  s.  37   (3)  was  probably  unnecessary  ;  see  Broadbent  v.  Groves 

'f  ft  ifl   /  ft      ~)^L         (1883)  24  Ch'  D-  10°-     The  0^iect,of  the  section  is  to  throw  the  mortgage  debt 
\°  tl)   r  ^TS  '    (  >  «         on  the  mnrtprH,prp.rl  property  :  Uoocjwm  v.  UM  ('1834')  1  K.  &  J'.  ^8"    ISwams6n 
vT  Swainson  (1857)  6  D.  M.  &  G.  652.       An  equitable  mortgage  is  within  the 
the  sections;   Pembroke  v.  Friend    (1859)1    J.    &   H.    132;   Coleby  v.  Coleby 
(1865)  L.  R.  2  Eq.  803  ;  Davis  v.  Davis  (1876)  24  W.   R.   962.       Where  lands 
_had  been  delivered  in  execution  under  a  writ  of  elegit,  the  charge  created  by 
The  judgment  was  held  to  be  a  mortgage  under  the  section  ;  Re  Anthony,  Anthony 
v.  Anthony  (1892)  21  Ch.  450.    The  lands  must  however  be  specifically  charged, 
not  subject  merely  to  a  general  lien  ;  Dunlop  v.  Dunlop  (1882)  21  Ch.  D.  583, 
590.       The  section  will  apply  though  the  land  be  in  a  foreign  country  ;    Smith 
v.  Moreton  (1868)  37  L.  J.  Ch.  6:     An  amount  payable  to~a  lessee  by  his  lessor 
as  the  purchase  money  of  ground  rents  of  houses  built  by   the   lessee   is   a 
vendor's  lien  within  s.  9  (4).      Re  Kidd,    Brooman  v.    Withall  (1894)  3  Ch. 
558.     The  Devolution  of   Estates  Act  does  not  supersede  but  is  f-.n  V>P  r^rl  in 
conjunction  wi^  ««-  37  fr,  as  •    Mason  v.  Mason  (1887)  13  0.  R.  725.       Section 
.37  (Joes  not  apply  to  an  estate  tail  and  the  mortgagor's  general  estate   Hll 
therefore  be  liaSl  )  to  pay  an  encuinhrn.nf.o-  fi-f^icrl  Ivy  entailed  1;    j!sT"Re 

Anthony,  Anthony  v.  Anthony  (1893)  3Ch.  498.  TheCrown  is  entitled  to  the  bene- 
fit  of  the  section  ;  Dacre  v.  Patrickson  (1859)  1  Dr.  &  Sm.  186.  The  section 
does  not  apply  to  a  mortgage  by  a  partner  of  his  own  property  to  secure  a 
paraiersmp  debt  where  the  partnership  assets  are  at  his  death  sufficient  to  pay 
all  its  debts  ;  Re  Ritson,  Ritson  v.  Ritson  (1899)  1  Ch.  128. 

In  deciding  whether  a  sufficient  contrary  intention  is  shown,  each  case  must 
rest  on  its  own  circumstances  ;  Rolfe  v.  Perry  (1863)  3D.  J.  &  S.  486.  To 
amount  to  a  contrary  intention  the  direction  must  distinctly  and  unmistak- 

ably    refftr    to     thft    mnrtgfl.grp.    flvht  •      N^Urm    ^       Pnnrp     H  «fl«j     T,     T?     7  T?q     OP:  . 

"Mason  v.  Mason  (1887)  13  0.  R.  725.  A  devise  "  free  from  all  encumbrances" 
is  of  course  sufficient  ;  Toronto  General  Trusts  Company  v.  Irwin  (1896)  27  O. 
R.  491.  Where  land  was  specifically  devised,  and  the  testatrix  by  her  will, 
charged  her  estate  with  the  payment  of  all  encumbrances  upon  such  land,  the 
devisee  was  held  to  be  entitled  to  have  the  encumbrance  paid  out  of  the  other 
estate  in  priority  to  a  pecuniary  legatee  ;  Scott  v.  Supple  (1893)  23  O.  R.  393, 
but  see  Re  Smith,  Smith  v.  Smith  (1899)  1  Ch.  365.  Where  different  portions 
of  the  property  subject  to  a  mortgage  is  devised  to  different  persons  the 
devisees  bear  the  encumbrance  ratably  according  to  the  value  of  their  respective 
portions  ;  Newmarch  v.  Storr  (1878)  9  Ch.  D.  17,  although  some  portions  pass 
under  specific  devises  .and  another  under  a  residuary  devise  ;  Gibbins  v.  Eyden 
(1869)  L.  R.  7  Eq,  375  ;  Sackville  v.  Smyth  (1874)  L.  R.  17  Eq.  153,  and  where 
a  portion  of  the  property  is  exonerated  from  the  mortgage  the  devisee  of  the 
remainder  will  be  charged  only  with  his  ratable  proportion  ;  Toronto  General 
Trusts  Co.  v.  Irwin  (1896)  27  0.  R.  491. 

Where  a  deceased  person  has  in  his  lifetime  entered  into  a  contract  for  the 
ejection  of  buildings  iiprin..  his  la.nr^  '  f-hp  h.ejr-at-1'W  or  devisee  is  entitled 


. 

have  the  buildings  completed  at  the  expense  of  the  personal  estate  ;  Cooper  v. 
Jarman  (1866)  L.  R.  3  Eq.  98  ;  Holt  v.  Holt  (1864)  2  H.  &"M.  IT*  ;  Re  Day, 
Sprake  v.  Day  (1898)  2  Ch.  510. 


CHAPTER  133. 


An  Act  respecting  the  Limitation  of  Actions  relating 
to  Real  Property,  and  the  time  of  Prescription  in  cer- 
tain cases.  (As  amended  by  62  V.  c.  11,  s.  16.) 


SHORT  TITLE,  s.  1. 

INTERPRETATION,  s.  2. 

COMMENCEMENT  OF  ACT  AS  TO  AB- 
SENTEES, s.  3. 

PERIOD  OP  LIMITATION — TEN  YEARS 
AFTER  RIGHT  OP  ACTION  AC- 
CRUED, S.  4. 

WHEN  RIGHTS  OF  ACTION  DEEMED  TO 

HAVE  ACCRUED  : 
On  dispossession,  s.  5  (1). 
On  death,  s.  5  (2). 
On  alienation,  s.  5  (3). 
Wild  lands,  s.  5  (4). 
Rent  under  lease,  s.  5  (5). 
Tenancy  from  year  to  year,  s.  5  (6). 
Tenancy  at  will,  s.  5  (7,  8). 
Forfeiture  or  breach  of  condition, 

s.  5  (9,  10). 

Future  estates,  s.  5  (10-12). 
PERIOD  or  LIMITATION  AS  TO  CERTAIN 

FUTURE  ESTATES,  S.  6. 
ADMINISTRATOR    TO   CLAIM    FROM 

DEATH  OF  DECEASED,  S.  7. 
ENTRY  NOT  TO  BE  DEEMED   POSSES- 
SION, s.  8. 
CONTINUAL  CLAIM  NOT  TO  PRESERVE 

RIGHTS,  s.  9. 
DESCENT  CAST,  WARRANTY,  ETC.,  Not 

TO     BAR    RIGHT     OF     ENTRY     OR 
ACTION,  S.   10. 

POSSESSION  OF  ONE  JOINT  TENANT, 
ETC. ,  NOT  TO  BE  DEEMED  POSSES- 
SION OF  ANOTHER,  S.  11. 

POSSESSION  OF  RELATIONS  NOT  TO  BE 
DEEMED  POSSESSION  OF  THE  HEIRS, 

S.  12. 

ACKNOWLEDGMENT  TO  BE  EQUIVALENT 
TO  POSSESSION  OR  RECEIPT  OF 

RENT,  S.  13. 


RECEIPT  OF  RENT  TO  BE  DEEMED 
RECEIPT  OF  PROFITS,  S.  14. 

RIGHT  OF  PARTY  OUT  OF  POSSESSION 
EXTINGUISHED  AT  THE  END  OF 
THE  PERIOD  LIMITED,  S.  15. 

ACTIONS  FOR  ARREARS  OF  DOWER, 
RENT  AND  INTEREST  TO  BE  WITH- 
IN SIX  YEARS,  SS.  16-18. 

MORTGAGOR  OUT  OF  POSSESSION  BAR- 
RED AFTER  TEN  YEARS,  S.  19. 

ACKNOWLEDGMENTS,  ss.  20-21. 
MORTGAGEE     BARRED     AFTER     TEN 

YEARS,  s.  22. 
ACTIONS    FOR    MONEY   CHARGED  ON 

LAND  AND  LEGACIES,  SS.  23,  24. 
ACTIONS  FOR  DOWER,  ss.  25,  26. 
BAR  OF  ESTATES  TAIL,  ss.  27-29. 
LIMITATION  OF  EQUITABLE    CLAIMS, 

ss.  30-33. 
EASEMENTS  : 

Profits  a  pendre,  s.    34. 

Rights  of   way,  water  and  other 

easements,  s.  35. 
Light,  s.  36. 
Interruptions,  s.  37. 
Pleadings  in  actions  claiming  ease- 
ments, etc.,  ss.  38-39. 
Disabilities  in  cases  of,    ss.  40-42. 
DISABILITIES  AND  EXCEPTIONS  : 
Easements,  ss.  40-42. 
In    cases    of    land    or    rent,    ss. 

43-45. 

Five  years  allowed  from  the  termi- 
nation of  disability,  s.  43. 
Twenty  years  the  utmost  allow- 
ance, s.  44. 

No  further  time  for  a  succession 
of  disabilities,  s.  45. 


HER  MAJESTY,  by  and  with  the  advice  and  consent  of 
the  Legislative  Assembly  of  the  Province   of  Ontario, 
enacts  as  follows : — 

[659] 
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Short  title  |    This  Act  may  be  cited  as  "  The  Real  Property  Limitation 

Act"    R.S.O.  1887,  c.  Ill,  s.  1. 


^'  Where  ^ne  following  words  occur  in  this  Act  they  shall 
be  construed  in  the  manner  hereinafter  mentioned,  unless  a 
contrary  intention  appears  :  — 

"Land."  1.  "  Land  "  shall  extend  to  messuages  and  all  other  here- 

ditaments, whether  corporeal  or  incorporeal,  and  to  money  to 
be  laid  out  in  the  purchase  of  land  (and  to  chattels  and  other 
•  nQ  ,  personal  property  transmissible  to  heirs),  and  also  to  any  share 
of  the  same  hereditaments  and  properties  or  any  of  them,  and 
to  any  estate  of  inheritance,  or  estate  for  any  life  or  lives,  or 
other  estate  transmissible  to  heirs,  and  to  any  possibility  ,  right 
or  title  of  entry  or  action,  and  any  other  interest  capable  of 
being  inherited,  and  whether  the  same  estates,  possibilities, 
rights,  titles  and  interests,  or  any  of  them,  are  in  possession, 
reversion,  remainder  or  contingency  ; 

"Assurance."  2.  "  Assurance  "  shall  mean  any  deed  or  instrument  (other 
chan  a  will)  by  which  any  land  may  be  conveyed  or  trans- 
ferred ;  and 

"Rent."  *  3.  "Rent"  shall  extend  to  all  annuities  and  periodical  sums 
I  of  money  charged  upon  or  payable  out  of  any  land.  R.  S.  0. 
11887,0.111,32.  • 

Commence-  3.  This  Act  shall  commence  and  be  deemed  to  have  taken 
ment  of  Act.  effect,  and  chapter  88  of  the  Consolidated  Statutes  of  Upper 
aa?32YO  *?  Canada,  and  section  22  of  the  Act  passed  in  the  thirty-second 
s.  22.  year  of  Her  Majesty's  reign,  and  chaptered  7,  to  have  been 

repealed,  on  and  from  the  first  day  of  July  in  the  year  of  our 
Lord  1877,  as  respects  any  person  who  on  and  for  twelve  months 
continuously  after  the  twenty-first  day  of  December,  1874, 
resided  without  this  Province,  and  is  a  person  entitled  to  make 
an  entry  or  distress  or  to  bring  an  action  to  recover  any  land 
or  rent  ;  or  so  resident,  is  a  mortgagor,  or  person  entitled  to 
redeem  within  the  meaning  of  sections  19,  20  or  21  of  this 
Act  ;  or  so  resident  is  a  person  entitled  to,  or  claiming  under 
a  mortgage  within  the  meaning  of  section  22  ;  or  so  resident 
is  a  person  entitled  to  bring  an  action,  or  other  proceeding 
within  the  meaning  of  section  23  ;  or  so  resident  is  a  person 
entitled  to  an  action  or  other  proceeding  within  the  meaning 
of  section  24;  or  so  resident  is  a  person  claiming  an  estate, 
interest  or  right,  to  take  effect  after  or  in  defeasance  of  an 
estate  tail  within  the  meaning  of  section  29  ;  or  so  resident  is 
a  person  entitled  to  demand  dower  ;  and  except  as  respects  the 
persons,  and  in  the  cases,  mentioned  above  in  this  section,  this 
Act  shall  be  deemed  to  have  commenced  and  taken  effect  and 
the  said  Acts  to  have  been  repealed  on  and  from  the  first  day 
of  July,  1876.  R.  S.  0.  1887,  c.  lll,s.  3. 
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LAND    OR   RENT. 

4.  No  person  shall  make  an  entry  or  distress,  or  bring  any  NO  land  or 
action    to   recover   any   land   pr   rent,  but  within  ten  years  renfc  to  b^  re~ 
next  after  the  time  at  which  the  right  to  make  such  entry  or  within  ten 
distress,   or    to    bring    such    action,    first  accrued    to    some  y.6*™  after  the 
person  through  whom  he  claims  ;  or  if  such  right  did  not  accrue  aSme°d.aC 

to  any  person  through  whom  he  claims,  then  within  teiL^a^  Imp-  Acts  3-4 
next  after  the  time  at  which  the  right  to  make  such  entry  or  s>  ^^aVv.  c! 
distress,  or  to   bring  such  action,  first  accrued  to  the  person  57,s.  1. 
making  or  bringing  the  same.     K.  S.  0.  1887,  c.  Ill,  s.  4. 

5.  In  the  construction  of  this  Act,  the  right  io  make  an  entry  when  the 
or  distress,  or  bring  an  action  to  recover  any  land  or  rent,  shall  ™&ht  8^n  be 
be  deemed  to  have  first  accrued  at  such  time  as  hereinafter  is  have  first  ac- 
rnentioned  ;  crued- 

1.  Where  the  person  claiming  such  land  or  rent,  or  some  On  disposses- 
person  through  whom  he  claims,  has,  in  respect  of  the  estate  ^n<  3.4"^' 
or  interest  claimed,  been   in  possession  or  in  the  receipt  of  iv.  c.  27,  s.  3. 
the  profits  of  such  land,  or  in  receipt  of  such  rent,  and  has, 
while  entitled  thereto,  been7  dispossessed,  or  has  discontinued 
such  possession  or  receipt,  then  such  right  shall  be  deemed 
to  have  first  accrued  at  the  time  of  such  dispossession  or  dis- 
continuance of  possession,  or  at  the  last  time  at  which  any 
such  profits  or  rent  were  or  was  so  received!     * 


2.  Where  the  person  claiming  such  land  or  rent  claims  the  On  death. 
estate  or  interest  of  some  deceased  person   who  continued  in  w^V.  c.  '27 
such  possession  or  receipt,  in  respect  of  the  same  estate  or  s.  3. 
^nterest.  until  the  time  of  his  death,  and  was  the  last  person 
entitled  to  such  estate  or  interest  who  was  in  such  possession 

or  receipt,  then  such  right  shall  be  deemed  to  have  first  accrued 
at  the  time  of  such  death. 

3.  Where  the  person  claiming  such  land  or  rent  claims  in  On  alienation 
respect  of  an  estate  or  interest  in  possession,  granted,  appointed  w^V  0*27  4 
or  otherwise  assured  by  any  instrument  flfcher  than  a  will,  to  s.  3. 

him  or  some  person  through  whom  he  claims,  by  a  person  being 
in  respect  of  the  same  estate  or  interest,  in  the  possession  or 
receipt  of  the  profits  of  the  land,  or  in  receipt  of  the  rent,  and 
no  person  entitled  under  such  instrument  has  been  in  possession 
or  receipt,  then  such  right  shall  be  deemed  to  have  first  accrued 
g.t  thft  time  a,t  which  the  person  claiming,  as  aforesaid,  or  the 
person  through  whom  he  claims,  became  entitled  to  such  pos- 
session or  receipt  by  virtue  of  such  instrument. 

4.  In  the  case  of  lands  granted  by  the  Crown  of  which  the  As  to  lands 
grantee,  his  heirs  or  assigns,  by  themselves,  their  servants  or 
agents,  have  not  taken  actual  possession  by  residing  upon  or 
cultivating  some  portion  thereof,  and  in  case  some  other  person 

not  claiming  to  hold  under  such  grantee  has  been  in  possession 
of  auqh  lanft.  such  possession  having  been  taken  wiiile_the_land 
was  in  a  state  of  nature,  then  unless  it  can  be  shewn  that  such 
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Sec.  5. 


Proviso. 


When  right 
deemed  to 
accrue  where 
rent  amount- 
ing to  $4 
reserved  by 
lease  in  writ- 
ing has  been 
wrongfully 
received. 
Imp.  Act,  3-4 
W.  iv.  c.  27, 

6.9. 


grantee  or  such  person  claiming  under  him  while  entitled  to  the 
lands  had  knowledge  of  the  sajne  being  in  the  actual  possession 
of  such  other  person,  the  lapse  of  ten  years  shall  not  bar  the 
right  of  such  grantee  or  any  person  claiming  under  him  to  bring 
an  action  for  the  recovery  of  such  land,  but  the  right  to  bring 
an  action  shall  be  deemed  to  have  accrued  from  the  time  that 
such  knowledge  was  obtained  ;  but  no  such  action  shall  be 
brought  or  entry  made  after  twenty  years  from  the  time  such 
possession  was  taken  as  aforesaid. 

5.  Where  any  person  is  in  possession  or  in  receipt  of  the 
profits  of  any  land,  or  in  receipt  of  any  rent  by  virtue  of  a 
lease  in  writing,  by  which  a  rent  amounting  to  the  yearly 
sum  of  $4  or  upwards  is  reserved,  and  the  rent  reserved 
by  such  lease  has  been  received  by  some  person  wrong- 
fully claiming  to  be  entitled  to  such  land  or  rent  in  re- 
version immediately  expectant  on  the  determination  of  such 
lease,  and  no  payment  in  respect  of  the  rent  reserved  by  such 
lease  has  afterwards  been  made  to  the  person  rightfully  en- 
titled thereto,  the  right  of  the  person  entitled  to  such  land  or 
rent?  subject  to  such  lease^or  of  the  person  through  whomTlje 
claims  to  make  an  entry  or  distress,  or  to  bring  an  action 
after  the  determination  of  such  lease^^fiiajjjbe^eejgiejjbo^jayfi 
nTsTaccrued  at  the  time  at  which  the  rent  reserved  by  such 
leasewas  first  so  received  b  the  person  wrongfully 


No  person 
after  a  tenancy 
from  year  to 
year  to  have 
any  right  but 
from  the  end 
of  the  first 
year  or  last 
payment  of 
rent. 

Imp.  Act,  3-4 
W.  iv.  c.  27, 
s.  8. 


as  aforesaid^  and  no  such  right  shall  be  deemed  to  have  first 
accrueoTupon  the  determination  of  such  lease  to  the  person 
rightfully  entitled. 

6.  Where   any  person  is  in  possession  or  in  receipt  of  the 
profits  of  any  land,  or  in  receipt  of  any  rent  as  tenant  from 
year  to  year  or  other  period,  without  any  lease  in  writing,  the 
right  of  the  person  entitled  subject  thereto,  or  of  the  person 
through  whom  he  claims,  to  make  an  entry  or  distress,  or  to 
bring  an  action  to  recover  such  land  or  rent,  shall  be  deemed 
to  have  first  accrued  at  the  determination  of  the  first-  of  s"ch 
years  or  other  periods,  or  at  the  last  time  when  any  rent  pajj 
abre  in  "respect  of  such  tenancy  was  received,jwhichever_last 
nappenecL 

7.  Where  any  person  is  in  possession  or  in  receipt  of  the 
profits   of  any  land,  or  in  receipt  of  any  rent,  as  tenant  _a_t 
wilL  the  right  of  the  person  entitled  subject  thereto,  or  of  the 
person  through  whom  he  claims,  to   make  an  entry  or  dis- 
tress, or  to  bring  an  action  to  recover  such  land  or  rent,  shall 
be  deemed  to  have  first  accrued  either  at_the  determinationjaf 
suchtenancy^or  at  the  expiration'of  olie~year 


In  the  case  of 
a  tenant  at 
will,  the  right 
shall  be 
deemed  to 
have  accrued 
at  the  end  of 
one  year. 
Imp.  Act,  3-4 
W.  iv.  c.  27, 

commencement  of  such  tenancv^at  whicF  time  such  tenancy 
shall  be  deemed  to  have  determined. 

gagor°o™tfui      8-  ^°  mortgagor  or  cestui  que  trust  shall  be  deemed  to  be 
que  trust.        a  tenant  at  will  within  the  meaning  of  the  next  preceding  sub- 
section to  his  mortgagee  or  trustee. 

f~T  ^' 
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con- 


9.  Where  the  person    claiming    such  land  or  rent,   or   the  In  case  of 
person  through  whom  he  claims,  has  become  entitled,  by  reason  brewsKf 

of  any  forfeiture  or  breach  of  condition,  then  such  right  shall  dition.  Imp. 
be  deemed  to  have  first  accrued  when  such  forfeiture  was  in-  ^j}  3g4  3^'  1V' 
•curred  or  such  condition  broken. 

10.  Where  any  right  to  make  an  entry  or  distress,  or  to  bring  Where  adyan- 
an  action  to  recover  any  land  or  rent,  by  reason  of  any  for- 


feiture  or  breach  of  condition,  has  first  accrued  in  respect  of  taken  by 
any  estate  or  interest  in  reversion  or  remainder,  and  the  land  ^m^53er- 
or  rent  has  not  been  recovered  by  virtue  of  such  right,  the  frave  anew" 
right  to  make  an  entry  or  distress,  or  to  bring  an  action  to  ^igpt  when  his 
recover  such  land  or  rent,  shall  be  deemed  to  have  first  accrued 


in   respect  of  such   estate   or  interest  at  the  time  when  the  sion7~Tmp. 

•7j r   Act,  3-4  W  iv. 

same  became  an  estate  or  interest  in  possession  as  it  no  such  c  27,  s  4. 
forfeiture  or  breach  of  condition  had  happened. 

11.  Where  the  estate  or  interest  claimed  is  an  estate  or  in-  incase  of  fu- 
terest  in  reversion  or  remainder,  or  other  future  estate  or  in-  *^e  e^e|'4 
terest,  and  no  person  has  obtained  the  possession  or  receipt  of  w.  iv.  c.  27, 
the  profits  of  such  land,  or  the  receipt  of  such  rent,  in  respect s-  3- 

of  such  estate  or  interest,  then  such  right  shall  be  deemed  to  * 
have  first  accrued  at  the  time  at  which  such  estate  or  interest 
became  an  estate  or  interest  in  possession. 

12.  A  right  to  make  an  entry  or  a  distress,  or  to  bring  an  Further 
action   to    recover  any    land    or    rent,    shall   be   deemed  to  provision  for 
have  first  accrued,  in  respect   of  an  estate  or  interest  in  re-  estates, 
version  or  remainder,  or  other  future  estate  or  interest,  at  the  *??P-  Act>  3'4 
time  at  which  the  same  became  an  estate  or  interest  in  pos-  B-  5. 
session,  by  the  determination  of  any  estate  or  estates  in  respect  37-38  V.  c.  57, 
of  which  such  land  has  been  held  or  the  profits  thereof  or  St 

such  rent  have  been  received,  notwithstanding  that  the  person 
claiming  snnh  la.nd  or  rent,  or  some  person  through  whom  he 
claims,  has,  at  any  time  previously  to  the  creation  of  the  estate 
or  estates  which  have  determined,  been  in  the  possession  or 
receipt  of  the  profits  of  such  land,  or  in  receipt  of  such  rent. 
R.  S.  0.  1887,  c.  Ill,  s.  5. 

0. — (1)  If  the  person  last  entitled  to  any  particular  estate  on  Time  limited 
which   any  future  estate   or  interest  was  expectant  has  not as  *?  future 

T_.  .  .     .       „    . ,  p-iii    estates  when 

been  in  the  possession  or  receipt  or  the  profits  ot  such  land,  person  en- 
or  in  receipt  of  such  rent,  at  the  time  when  his  interest  deter-  titled  ^J^ 
mined,  no  such  entry  or  distress  shall  be  made,  and  no  such  tTtVouYof 
action   shall  be  brought,  by    any    person  becoming   entitled  possession, 
in  possession  to  a  future  estate  or  interest,  but  within  ten  years  \^t  ST 
next  after  the  time  when  the  right  to  make  an  entry  or  distress,  c.  57,  s.  2. 
or  to   bring  an   action   for    the    recovery    of    such    land    or 
rent,  first  accrued  to  the  person  whose  interest  has  so  deter- 
mined, or  within  five  years  next  after  the  time  when  the  estate 
of  the  person  becoming  entitled  in  possession  has  become  vested 
in  possession,  whichever  of  those  two  periods  is  the  longer. 
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right  °^  anv  such  person  to  make  such  entry  or 
estate  and  of  a  distress,  or  to  bring  any  such  action,  has  been  barred 
subsequent  under  this  Act,  no  person  afterwards  claiming:  to  be  entitled 

interest  ,      ,  ,  .  r>  i 

created  after  to  the  same  land  or  rent  in  respect  01  any  subsequent  estate 
right  of  entry,  or  interest  under  any  deed,  will  or  settlement  executed  or 
to  owner  of  taking  effect  after  the  time  when  a  right  to  make  an  entry  or 
particular  distress,  or  to  bring  an  action  for  the  recovery  of  such 
Impact,  land  or  rent,  first  accrued  to  the  owner  of  the  particular  es- 
37-38  V.  c.  57,  tate  whose  interest  has  so  determined  as  aforesaid,  shall  make 

any   such  entry  or    distress,    or   bring    any    such  action,   to 

recover  such  land  or  rent. 


When  the  (3)  Where  the  right  of  any  person  to  make  an  entry  or  dis- 

right  to  an  ea-  ,v/  ,.  ,•         ,  -i       -,        J 

tate  in  po8s"es-  tress,  or  to  bring  an  action  to  recover   any  land  or  rent  to 

IJ°n  i§S  lif  rd>  which  ne  nas  been  entitled  for  an  estate  or  interest  in  posses- 

the  "ame^per-  sion,  has  been  barred  by  the  determination  of  the  period,  here- 

sons  to  tutuFe  inbefore  limited,  which  is  applicable  in   such  case,  and  such 

alBobetorred.  person  has,  at  any  time  during  the  said  period,  been  entitled  to 

Imp.  Act,  3-4  any  other  estate,  interest,  right  or  possibility,  in  reversion, 

g  2o.v'  °'         remainder  or  otherwise,  in  or  to  the  same  land  or  rent,  no  entry, 

distress  or  action  shall  be  made  or  brought  by  such  person,  or 

any  person  claiming  through  him,  to  recover  such  land  or  rent 

in  respect  of  such  other  estate,  interest,  right  or  possibility, 

unlessjr  t.hft  meantime  such  land  or  rent  has  been  recovered 

by  some  person  entitled  to  an  estate,  interest  or  ri^ht  which 

has  been  limited  or  taken  effect  after  or  in  defeasance,  nf  snnh 

estate  or  interesFTnTpossession.     R.  S.  O.  1887,  c.  Ill,  s.  6. 

An  adminis-  1.  For  the  purposes  of  this  Act,  an  administrator  claiming  the 
as^ne^b-*1111  es^e  or  interest  of  the  deceased  person  of  whose  chattels  he 
tainedthees-  has  been  appointed  administrator,  sha.11  bp.  rlftprpftd  to  claim  as 

interTalhafter  *-  ^nere  na^  ^een  r°  in*-prva1  nf  tfi\\*  between  the.death  of  such 
death  of  de-  deceased  person  and  the  grant  _  of  the  letters  of  administration. 
cAeafd.  imp.  K  s.  O.  1887,  c.  Ill,  s.  7. 

Act,  3-4  W.  iv. 
c.  27,  s.  5. 

A  mere  entry  8.  No  person  shall  be  deemed  to  have  been  in  possession  of 
deemed  pos-  anv  ^an(^  w^^^n  ^ne  meaning  of  this  Act,  merely  by  reason  of 
session.  having  made  an  entry  thereon.  R  S.  0.  1887,  c.  Ill,  s.  8. 

Idem  a.  10. 

No  right  to  be  9.  No  continual  or  other  claim  upon  or  near  any  land  shall 
continual  by  Preserve  anv  right  of  making  an  entry  or  distress,  or  of  bring- 
claim.  '  ing  an  action.  R.  S.  O.  1887,  c.  Ill,  s.  9. 

Idem  a.  11. 

No  descent,  -1O.  No  descent  cast,  discontinuance  or  warranty,  which  has 
warranty,  etc.,  happened  or  been  made  since  the  first  day  of  July,  1834,  or 
of  entry  of  which  may  hereafter  happen  or  be  made,  shall  toll  or  defeat 
action.  any  right  of  entry  or  action  for  the  recovery  of  land.  R.  S.  0. 

S          ;  s.  1QJ 


Possession^        1  1  •  Where  any  one  or  more  of  several  persons  entitled  to  any 

one  coparce-  land  or  rent  as  coparceners,  joint  tenants  or  tenants  in  common 

ner,  etc.,  not  i  r  •  •  •    ,      «?  11  .  •      •  »i_ 

to  oe  the  pos-  have  been  in  possession  or  receipt  ot  the  entirety,  or  more  than 
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his  or  their  undivided  share  or  shares  of  such  land,  or  of  the  session  of  the 
profits  thereof,  or  of  such  rent,  for  his  or  their  own  benefit,  or  frff\ct  3.4 
for  the  benefit  of  any  person  or  persons  other  than  the  person  w.  iv.  c.  27, 
or  persons  entitled  to  the  other  share  or  shares  of  the  same  s- 12> 
land  or  rent,  such  possession  or  receipt  shall  not  be  deemed 
to  have  been  the  possession  or   receipt   of   or   by  such   last 
mentioned  person  or  persons,  or  any  of  them.     R.  S.  0. 1887, 
c.  Ill,  s.  11. 

£ 
1  %.  Where  a  relation  of  the  persons  entitled,  as  heirs,  to  the  Possession  of 

possession,  or  receipt  of  the  profits  of  any  land,  or  to  the  receipt  relations  not 
m  j.         j.         '    i     j.1  •  •    A   J.T.          e         i_  to  be  the  pos - 

oi  any  rent,  enters  into  the  possession  or  receipt  tnereoi,  such  seS8ion  of  the 

possession  or  receipt  shall  not  be  deemed  to  be  the  possession  heirs. 
or  receipt  of  or  by  the  persons  entitled  as  heirs.    R  S.  0.  1887, 
c.  Ill,  s.  12. 

13.  Where  any  acknowledgment  of  the  title  of  the  person  Acknowledg- 
entitled  to  any  land  or  rent  has  been  given  to  him  or  to  his  Pent.m  w"t- 

,••/••          -,    i  &     .  .  .     ing  given  to 

agent  in  writing,  signed  by  the  person  in  possession  or  in  the  person  en- 
receipt  of  the  profits  of  such  land,  or  in  the  receipt  of  such  renl, fcltle<* or  h's 
such  possession  or  receipt  of  or  by  the  person  by  whom  such  equivalent  to 
acknowledgment  was  given  shall  be  deemed,  according  to  the  possession  or 

^3  T*o/*fii  t~)t*  t\t  i*p*T>r 

meaning  of  this  Act,  to  have  been  the  possession  or  receipt  of  imp.  Act,  3-4* 
or  by  the  person  to  whom  or  to  whose  agent  such  acknowledg-  w-  jv- c-  27> 
ment  was  given  at  the  time  of  giving  the  same,  and  the  right 8< 
of  such  last  mentioned  person,  or  of  any  person  claiming  through  2  2   &/Z?. 
him,  to  make  an  entry  or  distress  or  bring  an  action  to  recover   2_.f    fi-D. 
such  land  or  rent,  shall  be  deemed  to  have  first  accrued  at  and      ^^ 
not  before  the  time  at  which  such  acknowledgment,  or  the  last 
of  such  acknowledgments,  if  more  than  one,  was  given.  K  S.  O. 
1887,  c.  Ill,  s.  13. 

14.  The  receipt  of  the  rent  payable  by  any  tenant  from  year  Receipt  of 
bo  year,  or  other  lessee,  shall,  as  against  such  lessee  or  any  per-  *ent  t(\be 
son  claiming  under  him,  but  subject  to  the  lease,  be  deemed  to  Ceipt  of 
be  the  receipt  of  the  profits  of  the  land  for  the  purposes  of  this  profits. 
Act.     R  S.  0.  1887,  c.  Ill,  s.  14.  wiv  CC.\7 

s.35.   Xz 

15.  At  the  determination  of  the  period  limited  by  this  Act  At  the  end  of 
to  any  person  for  making  an  entry  or  distress,  or  bringing  any  f^iSSon  the 
action,  the  right   and   title   of    such    person   to   the  land  or  right  of  the 
rent,  for  the  recovery  whereof  such  entry,  distress,  or  action  possession  to 
respectively   might  have  been  made  or  brought  within  such  be  extinguish - 
period  shall  be  extinguished.     R.  S.  O.  1887,  c.  Ill,  s.  15.  jj;p  Act  3  4 

W.  iv.  c.  27, 

s.  34. 

ARREARS   OF   DOWER,   RENT,   AND   INTEREST. 

1 4>.  No  arrears  of  dower,  nor  any  damages  on  account  of  such  NO  arrears  of 
arrears,   shall  be   recovered   or   obtained   by   any  action  for  d°wer  to  be 
a  longer  period  than  six  years  next  before  the  commencement  more  than  six 
of  such  action.     R  S.  0.  1887,  c.  Ill,  s.  16.  years. 

Idem  s.  41 . 


666 

No  arrears  of 
rent  or  interest 
to  be  recovered 
for  more  than 
six  years. 
Imp,  Act,  3-4 
W.  iv.  c.  27, 
s.  42. 


Chap.  133. 


LIMITATION   OF   ACTIONS. 


Sec.  1 


Exception  in 
favour  of 
subsequent 
mortgagee 
when  a  prior 
mortgagee  has 
been  in  pos- 
session. 
Idem  s.  42. 


IT.  No  arrears  of  rent,  or  of  interest  in  respect  of  any  sum 
of  money  charged  upon  or  payable  out  of  any  lancLor  rent,  or 
in  respect  of  any  legacy,  or  any  damages  in  respect  of  such 
arrears  of  rent  or  interest,  shall  be  recovered  by  any  distress, 
or  action,  but  within  six  years  next  after  the  same  respec- 
tively  has  become  due,  or  next  after  any  acknowledgment  of 
the  same  in  writing  has  been  given  to  the  person  entitled 
thereto,  or  his  agent,  signed  by  the  person  by  whom  the  same 
was  payable,  or  his  agent.  R.  S.  0.  1887,  c.  Ill,  s.  17. 

1 8.  Where  any  prior  mortgagee  or  other  incumbrancer  has 
been  in  possession  of  any  land,  or  in  the  receipt  of  the  profits 
thereof,  within  one  year  next  before  an  action  is  brought 
by  any  person  entitled  to  a  subsequent  mortgage  or 
other  incumbrance  on  the  same  land,  the  person  entitled  to 
such  subsequent  mortgage  or  incumbrance  may  recover  in 
such  action  the  arrears  of  interest  which  have  become 
due  during  the  whole  time  that  such  prior  mortgagee  or  incum- 
brancer was  in  such  possession  or  receipt  as  aforesaid,  although 
such  time  mav  have  exceeded  the  said  term  of  six  years. 
R.  S.  O.  1887,  c.  Ill,  s.  18. 


Mortgagor  to 
be  barred  at 
end  of  ten 
years  from  the 
time  when  the 
mortgagee 
took  posses- 
sion, or  from 
the  la-t  writ- 
ten acknow- 
ledgment. 
Imp.  Act,  3-4 
W.  iv.  e.  27, 
s.  28 ;  and 
37-38  V.  c.  57, 
s.  7. 


MORTGAGES  AND  CHARGES  ON  LAND. 

>.  Where  a  mortgagee  has  obtained  the  possession  or  re- 
ceipt of  the  profits  of  any  land  or  the  receipt  of  any  rent 
comprised  in  his  mortgage,  the  mortgagor,  or  any  person  claim- 
ing through  him,  shall  not  bring  any  action  to  redeem 
the  mortgage,  but  within  ten  years  next  after  the  time  at  which 
the  mortgagee  obtained  such  possession  or  receipt,  unless  in  the 
meantime  an  acknowledgment  in  writing  of  the  title  of  the 
mortgagor,  or  of  his  right  to  redemption^  has  been  given  to 
the  mortgagor  or  some  person  claiming  his  estate,  or  to  the 
agent  of  such  mortgagor  or  person,  signed  by  the  mortgagee, 
or  the  person  claiming  through  him  ;  and  in  such  case  no  such 
action  shall  be  brought,  but  within  ten  years  next  after 
the  time  at  which  such  acknowledgement,  or  the  last  of  such 
acknowledgments,  if  more  than  one,  was  given.  R.  S.  0. 1887, 
c.  Ill3s.  19. 

Acknowledg-  20.  In  case  there  are  more  mortgagors  than  one,  or  more 
oTseveraim  persons  than  one  claiming  through  the  mortgagor  or  mortga- 
mortgagors.  gors,  such  acknowledgment,  if  given  to  any  of  such  mortgagors 
or  persons,  or  his  or  their  agent,  shall  be  as  effectual  as  if  the 
same  had  been  given  to  all  such  mortgagors  or  persons.  R.  S.  0. 
1887,  c.  Ill,  s.  20. 


28. 


Acknowledg-  21.  In  case  there  are  more  mortgagees  than  one,  or  more  per- 
3e£veral0ne  sons  tnan  one  claiming  tne  estate  or  interest  of  the  mortgagee 
mortgagees,  or  mortgagees,  such  acknowledgement,  signed  by  one  or  more  of 
^WPivAc\74  suc^  mor>tgagees  or  persons,  shall  be  effectual  only  aa  Against 
c.  28.  '  jjip  pa-T-ty  or  parties  signing  as  aforesaid  and  the  person  or 
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persons  claiming  any  part  of  the  mortgage  money  or  land  or 
rent  by,  from,  or  under  him,  or  them,  and  any  person  or  per- 
sons entitled  to  any  estate  or  estates,  interest  or  interests,  to 
take  effect  after  or  in  defeasance  of  hi?  or  their  estate  or  estates, 
interest  or  interests,  and  shall  not  operate  to  give  to  the  mort- 
gagor or  mortgagors  a  right  to  redeem  the  mortgage  as  against 
the  person  or  persons  entitled  to  any  other  undivided  or  divided 
part  of  the  money  or  land  or  rent  ;  and  where  such  of  the  mort- 
gagees or  persons  aforesaid  as  have  given  such  acknowledg- 
ment are  entitled  to  a  divided  part  of  the  land  or  rent  com- 
prised in  the  mortgage  or  some  estate  or  interest  therein, 
and  not  to  any  ascertained  part  of  the  mortgage  money,  the 
mortgagor  or  mortgagors  shall  be  entitled  to  redeem  the  same 
divided  part  of  the  land  or  rent  on  payment,  with  interest,  of 
the  part  of  the  mortgage  money  which  bears  the  same  pro- 
portion to  the  whole  of  the  mortgage  money  as  the  value  of 
such  divided  part  of  the  land  or  rent  bears  to  the  value  of  the 
whole  of  the  land  or  rent  comprised  in  the  mortgage.  "R.  S.  O. 
1887,  c.  Ill,  s.  21. 


Any  person  entitled  to  or  claiming  under  a  mortgage  of  Mortgagee 
land,  may  make    an    entry    or    bring   an   action  to  recover  ^e^lthfn  ten 
such    land,    at    any  time    within   ten   years  next    after  the  years  from 
last    payment    of     any    part    of    the    principal    money    or  i"pp  Sot6"** 
interest  secured  by  such  mortgage,  although  more  than  ten  W.  iv.  &  i  V. 
years  have  elapsed  since  the  time  at  which  the  right  to  make  c*  ^'^*J) 
such  entry  or   bring  such  action  first  accrued.     R  S.  O.I  887, 
c.  111,8.  22. 


No  action  or  other  proceeding  shall  bo  brought  to  recover  cha!?ged  upon 
out  of  any  land  or  rent  any  sum  of  money  secured  by  any  mort-  land  and  iega- 
gage  or  lien,  or  otherwise  charged  upon  or  payable  out  of  such  dSmedsatis- 
land  or  rent,  or  to  recover  any  legacy,  but  within  ten  years  next  fied  at  the  end 
after  a  present  right  to  receive  the  same  accrued  to  some  person  ^^^Jest™1  lf 
capable   of  giving   a   discharge  for,   or   release  of   the   same,  paid  or  ac- 
unless  in  the  meantime  some  part  of  the  principal  money,  or  knowl 
some  interest  thereon,  has  been  paid,  or  some  acknowledgment  ing  in  the 
of  the  right  thereto  has  been  given  in  writing  signed  by  the  meantime. 
person  by  whom  the  same  is  payable,  or  his  agent,  to  the  per- 
son entitled  thereto  or  his  agent;  and  in  such  case  no  action  or 
proceeding    shall    be    brought,    but   within    ten   years   after  Imp.  Act,  3-4 
such  payment  or  acknowledgment,  or  the  last  of  such  pay-  ^40!  and27' 
ments  or  acknowledgments,  if  more   than  one  was  made  or  37  38  V.  c.  57, 
given.     R  S.  O.  1887,  c.  Ill,  s.  23.  8-  8- 


£4.  No  action,  or  other  proceeding   shall   be   brought   to 
recover  any  sum  of  money  or  legacy  charged  upon  or  payable, 
out  of  any  land  or   rent,  and  secured   by  an   express   trust,  terest  not  to 
or   to  recover  any  arrears  of  rent  or  of  interest   in  respect  be  enlarfed  J>y 

„  ,,J  r,  ,     express  trusts 

•ot    any    sum    or     money    or   legacy   so   charged  or  payable  for  raising  the 
and  so  secured,  or  any  damages  in  respect  of  such  arrears,  |ame- 

v.  c.  57,  's.  10. 
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\ 
( 

except  within  the  time  within  which  the  same  would  be  re^ 
coverable  if  there  were  not  any  such  trust.  R.  S.  O.  1887,  c.  111,. 

S.     — "T. 

DOWER. 

Action  of  25.  No  action  of  dower  shall  be  brought  but  within  ten 

bro^eeht°with-  years  from  the  death  of  the  husband  of  the  dowress,  notwitli- 
in  ten  years,  standing  any  disability  of  the  dowress  or  of  any  person  claim- 
ytf/.  ingjinderJier.  R.  S.  O.  1887,  c.  Ill,  s.  25. 

Time  from  £6.  Where  a  dowress  has,  after  the  death  of  her  husband, 

which  nght  to  ac^Ual  possession  of  the  land  of  which  she  is  dowable,  either 

bring  action  of  «,i    *     •  i       •  r   i_        i.      i_        i    J.T.  •    j     £ 

dower  to  be  alone  or  with  heirs  or  devisees  ot  her  husband,  tha  period  ot 
computed.  ten  years  within  which  her  action  of  dower  is  to  be  brought 
shall  be  computed  from  the  time  when  such  possession  of  the 
dowress  ceased.  'I'his  section  shall  not  apply  to  any  case  in 
which  the  right  of  action  ceased  before  the  5th  dav  of 
March,  1880.  R  S.  0.  1887,  c.  Ill,  s.  26. 

BAR  OF  ESTATES  TAIL. 

Where  period  21.  Where  the  right  of  a  tenant  in  tail  of  any  land  or  rent 

of  limitation  to  make  an  entry  or  distress  or  to  brinpf  a.n  adtinr>  fn  ™^yfi*- 

against  a  ten-  the  same,  has  been  barred  by  reason  of  the  same  not  having 

ant  in  tail  to  been  made  or  brought  within  the  period  limited  by  this  Act, 

have^LajUd0  no  sucn  entry,  distress  or  action  shall  be  made  or  brought  by 

against  those  any  person  claiming  any  estate,  interest  or  right  which  such 

he  could  hUJe  tenant  in  tail  might  lawfully  have  barred.     E.  S.  O.  1887,  c.  Ill, 

barred.  S.  27. 

Imp.  Act,  3-4 
W.  iv.  c.  27, 

s.  21.  28.  Where  a  tenant  in  tail  of  any  land  or  rent  entitled  to 

^such^ases1  recover  the  same  has  died  before  the  expiration  of  the  period 
during  the  life  limited  by  this  Act,  no  person  claiming  any  estate,  interest  or 
totecompu'ted  right  which  such  tenant  in  tail  might  lawfully  have  barred, 
against  those  shall  make  'an  entry  or  distress  or  bring  an  action  to  recover 
h^couS^have  suc^  ^anc^  or  T&a^»  ^u^  w^hin  the  period  during  which,  if  such 
barred.  tenant  in  tail  had  so  long  continued  to  live,  he  might  have 

Imp.  Act,  3-4  ma(je  such  entry  or  distress  or  brought  such  action.  R.  S.  O. 
s  22.V<  1887,  c.  lll,s.28. 

In  case  of  pos-      29.  Where  a  tenant  in  tail  of  any  land  or  rent  has  made  an 

session  under   assurance  thereof,  which  does  not  operate  to  bar  the  estate  or 

an  assurance  x,— T  .  -    -,  . 

by  a  tenant  in  ftat.a.tea  to  take    effect  a.tter  or  ip    Hftfftfl.aa;nf»p   nf    his  pstatp.  ta.il. 

tail,  which       an(j  any  person  is  by  virtue  of  such   assurance,  at  the  time  of 

does  not  bar      .,  «•         ii  <•  ••  d.  j      • 

the  remain-  the  execution  thereof,  or  at  any  time  fytiPirwQvdft  in  possession 
ders,  they  or  receipt  of  the  profits  of  such  land,  or  in  the  receipt  of  such 

shall  be  barred  -i     •  i  '   n 

at  the  end  of  rent,  and  the  same  person  or  any  other  person  whosoever 
ten  years  after  (other  than  some  person  entitled  to  such  possession  or  receipt 
whiSTthe  &B-  in  respect  of  an  estate  which  has  taken  effect  after  or  in  de  - 
surance,  if  feasance  of  the  estate  tail)  continues  or  is  in  such  possession 
then  executed,  Qr  recejp^  for  ^e  period  of  ten  years  next  after  the  commence- 
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ment  of  the  time  at  which  such  assurance,  if  it  had  then  been  would  have 
executed  by  such  tenant  in  tail,  or  the  person  who  would  have  im^Acts,"^ 
been  entitled  to  his  estate  tail  if  such  assurance  had  not  been  w.  iv.  c.  27, 
•executed,  would,  without  the  consent  of  any  other  person,  have  37.38' v!c.  57 
operated  to  bar  such  estate  or  estates  as  aforesaid,  then,  at  the  s.  6. 
expiration  of  such  period  of  ten  years,  such  assurance  shall  be 
and  be  deemed  to  have  been  effectual  as  against  any  person 
claiming  any  estate,  interest,  or  right  to  take  effect  after  or  in 
defeasance  of  such  estate  tail.     K.  S.  0.  1887,  c.  Ill,  s.  29. 


EQUITABLE  CLAIMS. 

30.  —  (1)  Where  any  land  or  rent  is  vested  in  a  trustee  upon  In  cage  of  ex. 
any  express  trust,  the  right  of  the  cestui  que  trust,  or  any  person  presstrust,  thp 
claiming  through  him  to  bring  an  action  against  the  trustee  or  "Adeemed  to* 
any  person  claiming  through  him,  to  recover  such  land  or  rent,  have  accrued 
shall  be  deemed  to  have  first  accrued,  according  to  the  meaning  of  ancetoCanVey" 
this  Act,  at  and  not  before  the  time  at  which  such  land  or  purchaser. 
rent  has  been  conveyed  to  a  purchaser  for  a  valuable  consider-  ^^^27  4 
&tion,  and  shall  then  be  deemed  to  have  accrued  only  as  against  s.  25.  ' 
such  purchaser  and  any  person  claiming  through  him. 

..(2)  Subject  to  the  provisions  of  Section  32  of  The  Trustee  claim  of  cestui 
Act,  no  claim  of  a  cestui  que  trust  against  his  trustee  for  any  gue  trust 
property  held  on  an  express  trust,  or  in  respect  of  any  breach  tSStee. 
of  such  trust,  shall   be  held  to  be  barred  by  any  Statute  of  R«v.  Stat. 
Limitations.     R.  S.  0.  1887,  c.  111.  s.  30.  c>  129> 

31.  In  every  case  of  a  concealed  fraud,  the  right  of  any  per-  in  cases  of 
son  to  brine:  an  action  for  the  recovery  of  any  land  or  rent  f?aud  no  *ime 

P        ,  .    ,      P  ,  -i  i    ^     i  i    .  shall  run 

ot  which   he    or   any  person  through  whom  he  claims  may  whiist  the 
have  been  deprived  by  such  fraud  shall  be  deemed  to  have  first  fraud  remains 
accrued  at  and  not  before  the  time  at  which  such  fraud  was  imp  Act,'  3-4 
or  with  reasonable  diligence  might  have  been  first  known  or  W.  iv.  c.  27, 
discovered.     R.  S.  O.  1887,  c.  Ill,  s.  31. 


.  Nothing  in  the  last  preceding  section  contained  shall  en-  Unless  in  the 
able  any  owner  of  lands  or  rents  to  bring  an  action   for  the  c?afe  of  b°na 

*       f  TIT  r?  LI."  -j  fide  purchaser 

recovery  ot    such    lands  or    rents,  or  tor  setting   aside   any  for  vaiue  witn. 
conveyance  of  such  lands  or  rents,  on  account  of  fraud  against  2utno*ife'o4 
any  bona  fide  purchaser  for  valuable  consideration,  who  has  \v\Piv,  £  27, 
not  assisted  in  the  commission  of  such  fraud,  and  who,  at  the  s.  26. 
time  that  he  made  the  purchase  did  not  know,  and  had  no 
reason  to  believe  that  any  such  fraud  had  been  committed. 
R.  S.  0.  1887,  c.  Ill,  s.  32. 

33.  Nothing  in  this  Act  contained  shall  be  deemed  to  inter-  Right  to 
fere  with  any  rule  of  Equity  in  refusing  relief  on  the  ground  refuse  relief  on 

J  ,  *       %  -.  •  •  t_i  '  A     the  ground  of 

of  acquiescence,  or   otherwise,   to  any  person  whose  right  to  acquiescence 
bring  an  action  is  not  barred  by  virtue  of  this  Act.     R.  S.  O.  °.r  otherwise. 

innS    111    oo  Imp.  Act,  3-4 

1887,  c.  Ill,  s.  33.  w.  iv.  c.  27, 

s.  27. 
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PRESCRIPTION   IN    CASES    OF   EASEMENTS. 


Certain  claims  $4.  No  claim  which  may  be  lawfully  made  at  the  Common 
not  to  be  de-  Law,  by  custom,  prescription  or  grant,  to  any  profit  or  benefit 
shew?ngyonly  to  be  taken  or  enjoyed  from  or  upon  any  land  of  our  Sovereign 
that  the  same  Lady  the  Queen,  Her  Heirs  or  Successors,  or  of  any  ecclesias- 
tical  or  lav  person  or  body  corporate,  except  such  matters  or 


30 
years.  things  as  are  hereinafter  specially  provided  for(and  except  rent, 

w^iV^Vl"3  and  services}  shall,  where  such  profit  or  benefit  has  been  ac- 
.8.  i.  tually  taken  and  enjoyed  by  any  person  claiming  right  thereto, 

without  interruption  for  the  full  period  of  thirty  years,  be  de- 
feated  or  destroyed  by  shewing  only  that  such  profit  or  benefit 


was  first  taken  or  enjoyed  at  any  time  prior  to  such  period  of 
thirty  years,  but  nevertheless  such  claim  may  be  defeated  in  any 
Indefeasible  if  °^ner  wav  ^7  which  the  same  is  now  liable  to  be  defeated  ;  and 
enjoyed  over    when  such  profit  or  benefit  has  been  so  taken  and  enjoyed  as 
60  years.         aforesaid  for  the  full  period  of  sixty  years,  the  right  thereto 
shall  be  deemed  absolute  and  indefeasible,  unless  it  appears 
that  the  same  was  taken  and  enjoyed  by  some  consent  or  agree- 
ment expressly  made  or  given  for  that  purpose  by  deed  or 
writing.     R.  S.  0.  1887,  c.  Ill,  s.  34. 

Right  of  way,       35.  No  claim  which  may  lawfully  be  made  at  the  Common 

or  water  not  to  Law  by  custom,  prescription  or  grant,  to  any  way  or  other  ease- 
be  defeated  by  J  f  i. 

shewing  only    ment,  or  to  any  water-course,  or  the  use  01  any  water  to  be  en- 

that  it  began   joyed,  or  derived  upon,  over,  or  from  any  land  or  water  of  our 

years  prior?0    sa^  Lady  the  Queen,  Her  Heirs  or  Successors,  or  being  the  pro- 

Imp.  Act,  2-3  perty  of  any   ecclesiastical  or  lay  person  or  body  corporate, 

W^  iv.  c.  71,     when  such  way  or  other  matter  as  herein  last  before  mentioned 

has   been   actually   enjoyed   by    any   person    claiming    right 

thereto  without  interruption  for  the  full  period  of  twenty  years 

(^?     3^&<f        shall  be  defeated  or  destroyed  by  shewing  only  that  such  way 

or  other  matter  was  first  enjoyed  at  any  time  prior  to  the  period 

of  twenty  years,  but,  nevertheless,  such  claim  may  be  defeated 

in  any  other  way  by  which  the  same  is  now  liable  to  be  de- 

Indefeasible  if  feated,  and  where  such  way  or  other  matter  as  herein  last  be- 

403years°V       fore  mentioned  has  been  so  enjoyed  as  aforesaid  for  the  full 

period  of  forty  years,  the  right  thereto  shall  be  deemed  abso- 

lute and  indefeasible,  unless  it  appears  that  the   same  was 

enjoyed  by  some  consent  or  agreement  expressly  given  or  made 

for  that  purpose  by  deed  or  writing.    R.  S.  O.  1887,  c.  Ill,  s.  35, 

X 

Right  to  30.  No  person  shall  acquire  a  right  by  prescription  to  the 

use^f  IMit  b    Access  and  use  of  light  to  or  for  any  dwelling-house,  work- 
prescription     shop  or  other  building  ;  but  this  section  shall  not  apply  to  any 
abolished.        such  right  which  has  been  acquired  by  twenty  vears'  use  before 
the  fifth  day  of  March,  1880.     R.  S.  0.  1887,   c.  Ill,  s.  36. 

How  the  3T.  Each  of  the  respective  periods  of  years  in  the  last  pre- 

Slcufat^d  ceding  three  sections  mentioned  shall  be  deemed  and  taken  to 

and  what  '  be   jj]ft  period  nftxf.   hftfnrft    some    action  wherein  the  ulaim 

acts  only  matter  to  which  such  period  relates  was  or  is  brought  ino 
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question  ;  and  no  act  or  other  matter  shall  be  deemed  an  inter-  shall  be  an  iu- 
ruption  within  the  meaning  of  the  said  three  sections,  unless  the'prescSp- 
the  same  has  been  submitted  to  or  acquiesced  in  for  onu  yp.fl,r  tion. 
after  the  party  interrupted  has  had  notice  thereof,  and  of  the  w.P      * 
rj£rson_  making  or  authorizing  the  same  to  bejnade.     R.  S.  O.  a.  4. 
1887,  c.  Ill,  s.  37. 


v 


(1)  In  all  pleadings  wherein  the  party  claiming  may  What 
now  allege  his   right  generally,  without  averring  the  existence  tion  by  the 
of  such  right  from  time  immemorial,  such  general  allegation  jj^hjjlbe" 
shall  still  be  deemed  sufficient  ;  and  if  the  same  is  denied,  all  sufficient. 
and  every  the  matters  in  the  next   preceding  four  sections  of  ^PivA^  *'712  "a 
this  Act  mentioned  and   provided   which  are  applicable  to  the  s.  5. 
case,  shall  be  admissible  in  evidence  to  sustain  or  rebut  such 
allegation. 

(2)  In  all  pleadings   wherein  it  would  formerly  have  been  /  0—+S) 
necessary  to  allege  the  right  to  have  existed  from  time  imme-  / 
morial,  it  shall  be  sufficient  to  allege  the  enjoyment  thereof  as 

of  right  by  the  occupiers  of  the  tenement  in  respect  whereof 
the  same  is  claimed,  for  and  during  such  of  the  periods  men- 
tioned in  this  Act  as  are  applicable  to  the  case,  and  without 
claiming  in  the  name  or  right  of  the  owner  of  the  fee  as  was 
usually  done. 

(3)  If  the  other  party  intends  to  rely  on  any  proviso,  excep-  what  proof 
tion,  incapacity,  disability,  contract,  agreement  or  other  matter  admitted  for 

,         '.    ,     /          J         ,.         j  J  ,,  f  e      ,         or  against  sue  h 

hereinbefore  mentioned,  or  on  any  cause  or  matter  ol  tact  or  allegation. 
of  law  not  inconsistent  with  the  simple  fact  of  enjoyment,  the 
same  shall  be  specially  alleged,  and  set  forth  in  answer  to  the 
allegation  of  the  party  claiming,  and  shall  not  be  received  in 
evidence  on  any  general  denial  of  such  allegation.  R.  S.  0. 
1887,  c.  Ill,  s.  38. 

30.  In  the  several  cases  mentioned  in  and  provided  for  by  NO  presump- 
this  Act,  of  claims  to  lights,  ways,  water-courses  or  other  ease-  ti°n  admissi* 
ments,  no  presumption  shall  be  allowed  or  made  in  favour  or  enjoyment*  f  or 
support  of  any  claim  upon  proof  of  the  exercise  or  enjoyment  a  less  period 
of  the  right  or  matter  claimed  for  any  less  period  of  time  or  edTy^hlsTct. 
number  of  years  than  for  such  period  or  number  mentioned  in  imp.  Act,  2-3, 
this  Act  as  is  applicable  to  the  case  and  to   the  nature  of  the  g  glv'  c'     ' 
claim.     B.  S.  0.  1887,  c.  Ill  s.  39. 

DISABILITIES   AND   EXCEPTIONS. 

1.  —  In  Oases   of  Easements. 
40.  The  time  during  which  anv  person  otherwise  capable  of  TlD3e  during 

...  ,    .  P    ,1"  ,.          i    .  which  a  party 

resisting  any  claim  to  any  ot  the  matters  mentioned  in  sec-  could  not  act 
tions  34  to  39  inclusive  of  this  Act,  is  an  infant,  idiot,  non  n°*  *?  be  coin; 
compos  mentis,  or  tenant  for  life,  or  during  which  any  action  him. 
has  been  pending  and  has  been  diligently  prosecuted  until  ^?P:  Act,  2-3 

6.  7. 


ft 
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abated  by  the  death  of  any  party  or  parties  thereto,  shall  be 
excluded  in  the  computation  of  the  period  in  said  sections 
mentioned,  except  only  in  cases  where  the  right  or  claim  is 
thereby  declared  to  be  absolute  and  indefeasible.  R.  S.  0. 
1887,  c.  Ill,  s.  40. 

Term  of  41.  Where  any  land  or  water  upon,  over  or  from  which  any 

cluadedefromX  sucn  Wa7  or  other  easement,  water-course  or  run  of  water  has 
computation  been  enjoyed  or  derived,  has  been  held  under  or  by  virtue 
casesrfcam  °^  anv  ^erm  °f  life  or  any  term  of  years  exceeding  three  years 
Emp.  Act,  2-3  from  the  granting  thereof,  the  time  of  the  enjoyment  of  any 
W^iv.  c.  71,  sucn  wav  or  other  matter  as  herein  last  before  mentioned 
during  the  continuance  of  such  term  shall  be  excluded  in  the 

computation  of  the  said  period  of  forty  years,  in  case  the  claim 

•       s,,.     ,,  £,       ,,      *j  -i  j 

is,  within  three  years  next  alter  the  end,  or  sooner  determina- 

tion of  such  term,  resisted  by  any  person  entitled  to  any  rever- 
si°n  expectant  on  the  determination  thereof.  R.  S.  O.  1887, 
c.  Ill,  s.  41.  62  V.  c.  11,  s.  16. 

Exception  as        42.  Nothing    in  sections  34   to    39  inclusive   of  this  Act 

the^rown  not  s^a^    support     or    maintain    any     claim    to    any    profit    or 

duly  surveyed  benefit  to  be   taken   or  enjoyed  from  or  upon  any  land   of 

and  laid  out.    our  Sovereign  Lady  the  Queen,  Her  Heirs  and  Successors,  or  to 

any  way  or  other  easement,  or  to  any  water-course  or  the  use 

of  any  water  to  be  enjoyed  or  derived  upon,  over  or  from  any 

land  or  water  of  our  said  Lady  the  Queen,  Her  Heirs  and  Suc- 

cessors, unless  such  land,  way,  easement  or  water-course  or  other 

matter  lies  and  is  situate  within  the  limits  of  some  town  or 

township,  or  other  parcel  or  tract  of  land  duly  surveyed  and 

laid  out  by  proper  authority.     R.  S.  O.  1887,  c.  Ill,  s.  42. 

2.  —  In  cases  of  Land  or  Rent. 

in  cases  of  in-  43.  If  at  the  time  at  which  the  right  of  any  person  to  make 
fancy,  orluna-  an  entry  or  distress,  or  to  bring  an  action  to  recover  any  land  or 
ShJn^he  '  '°  ren^  ^rs^  accrues  as  in  sections  4,  5,  and  6  mentioned,  such 
.  right  of  action  person  is  under  any  of  the  disabilities  hereinafter  mentioned 
ftve'years  to^be  C*Q^  *s  t°  sav)  infancy,  idiotcy,  lunacy  or  unsoundness  of  mind, 
allowed  from  then  such  person,  or  the  person  claiming  through  him,  notwith- 
tioVof  The*  standing  that  the  period  of  ten  years  or  five  years  (as  the  case 
disability,  or  may  be)  hereinbefore  limited  has  expired,  may  make  an  entry 
death°U8Imp  or  a  distress,  or  bring  an  action,  to  recover  such  land  or  rent  at 
Acts,  3-4  w.  any  time  within  five  years  next  after  the  time  at  which  the 
37-38  v*  c  57'  Person  ^0  whom  such  right  first  accrued  ceased  to  be  under  an}^ 
s.  3.  '  such  disability,  or_4ie^,  whichever  of  those  two  events  first 

happened.     R.  S.  0.  1877,  c.  Ill,  s.  43. 


Twenty  veais       ^-  ^°  eD-try>  distress  or  action,  shall  be  made  or  brought 

Titmost  allow-  by  any  person,  who,  at  the  time  at  which  his  right  to  make  any 

bilities  ^      entry    or  distress,   or    to     bring    an   action  to    recover   any 


cts,  3-4  land  or  rent,  first  accrued  was  under  any   of  the  disabilities 
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hereinbefore   mentioned,  or  by  any  person  claiming  through  W.  iv.  c.  27, 
him,  but  within  twenty  years  next  after  the  time  at  which  *•_  Jp  J7^8  V' 
such  right  first  accrued,  although  the  person  under  disability 
at  such  time  may  have  remained  under  one  or  more  of  such 
disabilities  during  the  whole  of  such  twenty  yeare,  or  although 
the  term  of  five  years  from  the  time  at  which  he  ceased  to  be 
under   any  such  disability,    or  died,   may   not  have  expired. 
RS.  O.  1887,  c.  Ill,  s-.  44. 

45.  Where  any  person  is  under  any  of  the  disabilities  here-  No  further 
inbefore  mentioned,  at  the  time  at  which  his  right  to  make  an  fowedfora*1" 
entry  or  distress,  or  to  bring  an  action  to  recover  any  land  or  succession  of 
rent  first  accrues,  and  departs  this  life  without  having  ceased  ^p^ActTs^ 
to  be  under  any  such  disability,  no  time  to  make  an  entry  or  w.  iv.  c.  27, 
distress,  or  to  bring  an  action  to  recover  such  land  or  rent  be-  *•  J8»  ^7'938  v- 
yond  the  said  period  of  ten  years  next  after  the  right  of  such 
person  to  make  an  entry  or  distress,  or  to  bring  an  action  to 
recover  such  land  or  rent,  first  accrued  or  the  said  period  of  five 
years  next  after  the  time  at  which  such   person  died,  shall  be 
allowed  by  reason  of  any  disability  of  any  other  person.    R.S.O. 
1887,  c.  111,8.  45. 


si 
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NOTES- 

Origin  of  Statute.  The  Real  Property  Limitation  Act  is  a  combination  of  the 
English  Statutes  limiting  the  time  for  the  recovery  of  land  or  rent  and  the 
Prescription  Act  of  1832  with  a  few  variations. 

Differences  from  English  Act.    The  following  differences  may  be  noted  : — 

(1)  Excluding  the  cases  of  disabilities  and  future  estates  the  English  period 

of  limitation  for  recovery  of  land  is  now  12  years  ;  in  Ontario  the 
limitation  is  10  years,  except  in  the  case  of  wild  land  when  the  period 
is  20  years. 

(2)  The  easement  of  light,  unless  acquired  before  5th  March,  1880,   cannot 

be  acquired  by  prescription  in  Ontario. 

(3)  The  Real  Property  Limitation  Act  does  not  in  Ontario  affect  the  remedy 

of  a  mortgagee  or  other  person  having  a  charge  on  land  against  the  per- 
son of  the  party  liable  for  the  debt  upon  a  covenant  to  pay  it,  the 
limitation  in  such  cases  being  prescribed  by  R.S.O.  c.  72. 

(4)  Under  the  Ontario  Act,  differing  in  this  respect  from  the  English,  the 

word  land  includes  incorporeal  hereditaments,  s.  2(1).  Nevertheless 
exclusive  possession  of  land  for  more  than  10  years  will  not  destroy  an 
easement  over  the  same.  Mykel  v.  Doyle  (1880)  45  U.C.R.  65  ;  Mc- 
Kay v.  Bruce  (1891)  20  O.R.  709,  but  it  is  good  evidence  of  abandon- 
ment;  Bell  v.  Golding  (1896)  23  A.R.  482  and  quaere  whether  the 
earlier  cases  were  rightly  decided  ib.  . 

Land  or  Bent. 

The  statute  is  as  before  intimated  properly  divisible  into  two  parts,  one  part 
relating  to  the  recovery  of  land  or  rent  and  the  other  providing  new  rules  as 
to  prescription  in  the  case  of  easements. 

Rent.  The  word  "rent "  does  not  mean  rent  reserved  on  a  lease  for  years, 
but  is  confined  to  rent  existing  as  an  inheritance  distinct  from  the  land  such 
as  fee  farm  rents  ;  Grant  v.  Ellis  (1841)  9  M.  &  W.  113  ;  Irish  Land  Commis- 
sion v.  Grant  (1885)  10  App.  Gas.  26. 

Title  to  Realty  Extinguished.  Unlike  the  Statutes  of  limitation  relating  to 
personal  actions,  this  Act  does  not  merely  bar  the  remedy,  but  extinguishes 
the  title  of  the  person,  who  would  have  been  entitled  to  the  land  but  for  the 
Act.  Tha  Statute  need  not  therefore  be  pleaded  as  a  defence.  The  plaintiff 
lias  to  state  the  title  upon  which  he  means  to  rely,  and  the  Statute  says  that 
when  the  time  has  expired  within  which  an  entry  or  a  claim  must  be  made  to 
real  property,  the  title  shall  be  extinguished  and  pass  away  from  him  who 
might  have  had  it,  to  the  person  who  otherwise  has  the  title  by  possession  or 
in  whatever  other  way  he  may  have  it.  Therefore  if  the  plaintiff  states  that 
the  period  allowed  by  the  Statute  has  expired,  he  states  in  law  that  his  title 
is  extinguished,  unless  indeed  he  can  bring  himself  within  some  of  the  excep- 
tions under  which  the  Statute  allows  his  title  to  continue  ;  Dawkins  v.  Lord 
Penrhyn  (1878)  4  App.  Cas.  51.  When  the  facts  appear  on  the  statement  of 
claim,  the  defendant  might  formerly  have  demurred.  He  may  now  raise  the 
question  as  a  point  of  law  or  by  moving  to  dismiss  the  action  as  frivolous ; 
Lawrance  v.  Norreys  (1888)  39  Ch.  D.  213,  15  App.  Cas.  210.  Where  a  person 
has  obtained  a  title  by  possession,  the  fact  of  his  taking  a  lease  from  .the  origi- 
nal owner  does  not  give  back  the  title  to  the  latter.  The  party  in  possession 
would  be  estopped  from  disputing  the  lessor's  title  only  during  the  term  of  the 
lease  ;  Hillock  v.  Sutton  (1883)  2  O.R. 548,  see  also  Bryan  v.  Cowdal  (1873) 
21  W.  R.  693  ;  Sanders  v.  Sanders  (1881)  19  Ch.D.  373  ;  Court  v.  Walsh  (1882) 
1  O.R.  170. 

Title  by  Possession.  Mere  possession  of  real  property  for  any  length  of  time 
will  not  necessarily  confer  a  good  title.  The  Statute  is  a  law  of  extinctive, 
not  one  of  acquisitive  prescription — in  other  words  the  Statute  operates  to  bar 
the  right  of  the  owner  out  of  possession,  not  to  confer  title  on  the  trespasser 
or  disseisor  in  possession  ;  Gray  v.  Richford  (1878)  2  S.C.R.  431.  To  ascertain 
whether  a  person  in  possession  can  defy  all  comers  it  is  therefore  necessary  to 
examine  the  state  of  the  title  when  he  took  possession,  and  ascertain  who  were 
then  the  owners,  whether  such  owners  were  seised  of  estates  in  possession  or 
were  to  become  entitled  to  estates  in  the  future  and  whether  such  owners  were 
under  disability  and  if  such  disability  has  been,  for  a  sufficient  length  of  time, 
at  an  end. 
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When  Time  Commences  to  Run. 

Trespassers.  The  Statute  applies  not  to  want  of  actual  possession  by  the 
owner,  but  to  cases  where  he  has  been  out  of,  and  another  in  possession  for 
the  prescribed  time.  There  must  be  both  absence  of  possession  by  the  person 
who  has  the  right,  and  actual  possession  by  another,  whether  adverse  or  not, 
to  bring  the  case  within  the  Statute;  Smith  v.  Lloyd  (1854)  9  Ex. 
562.  The  time  therefore  runs  from  the  wrongful  taking  of  possession, 
Dixon  v.  Gayfere  (1854)  17  Beav.  429,  and  it  ceases  to  run  immediately  that 
possession  is  discontinued,  though  rightful  possession  may  not  be  resumed  by 
the  owner  ;  Agency  Co.  v.  Short  (1888)  13  App.  Gas.  793.  In  the  absence  of 
fraud  the  right  to  the  land  is  extinguished  at  the  expiration  of  the  prescribed 
period,  though  the  owner  may  have  been  ignorant  of  the  other's  possession  ; 
Rains  v.  Buxton  (1880)  14  Ch.  D.  537. 

Successive  Independent  Trespassers.  The  possession  of  one  intruder  ineffec" 
tual  for  the  purpose  of  transferring  title,  ceases  upon  its  abandonment  to  be 
effectual  for  any  purpose.  It  does  not  leave  behind  it  any  cloud  on  the  title 
of  the  rightful  owner  or  any  secret  process  at  work  for  the  possible  benefit  in 
time  to  come  of  some  casual  interloper  or  lucky  vagrant ;  Agency  Co.  v.  Short 
(1888)  13  App.  Gas.  793.  Persons  who  come  into  and  hold  possession  under  a 
trespasser  in  one  of  the  regular  modes  known  to  the  law,  e.g.,  by  devise, 
descent  or  conveyance,  are  entitled  to  add  to  the  period  of  their  possession  the 
time  during  which  possession  was  held  by  any  person  through  whom  they 
claim  ;  Hewitt  on  Limitations,  161. 

Against  Landlords.  Where  a  landlord  merely  omits  to  collect  rent  from  his 
lessee,  and  the  lessee  does  not  pay  rent  to  any  other  person,  time  commences 
to  run  against  the  landlord  from  the  determination  of  the  lease  ;  Sanders  v. 
Annesley  (1804)  2  Sch.  &  Lef.  106  ;  Chadwick  v.  Broadwood  (1840),  3  Beav. 
308,  530  ;  Doe  d.  Davy  v.  Oxenden  (1840)  7  M.  &  W.  131,  and  the  same  rule 
applies  though  there  may  have  been  only  an  agreement  for  a  lease  ;  Warren  v. 
Murray  (1894)  2  Q.B.  648,  and  even  where  the  whole  rent  was  paid  to  the 
original  landlord,  and  his  assignee,  notwithstanding  a  com^ance  of  part  of 
the  land  to  the  plaintiff,  the  rent  not  having  been  legally  apportioned,  time 
did  not  run  against  the  plaintiff  until  the  expiration  of  the  lease  ;  Laybourn  v. 
Gridley  (1892)  61  L.  J.  Ch.  352.  When  a  renewal  lease  is  granted  before  the 
expiration  of  the  term  it  is  doubtful  if,  when  the  tenant  is  out  of  possession, 
time  does  not  commence  to  run  against  the  landlord  from  the  granting  of  the 
renewal  lease  ;  Ecclesiastical  Commissioners  v.  Rowe  (1880)  5  App.  Gas.  736  ; 
Corpus  Christi  College  v.  Rogers  (1880)  49  L.J.  Ex.  4.  Where  a  lease  is  void, 
ab  initio,  the  time  runs  from  its  execution  ;  Magdalen  Hospital  v.  Knotts 
(1879)4  App.  Cas.  324. 

Tenants  from  year  to  year.  Time  will  run  in  favor  of  a  tenant  from  year 
to  year  holding  without  written  lease  from  the  end  of  the  first  year  of  the 
tenancy  or  the  last  payment  of  rent,  whichever  is  the  later  ;  Baines  v.  Lumley 
(1868)  16  W.R.  574.  A  payment  by  the  tenant  to  a  person  whom  he  believes 
to  be  the  agent  of  the  owner  will,  if  the  payment  is  ratified  by  the  owner,  pre- 
vent time  from  running  ;  Lyell  v.  Kennedy  (1889)  14  App.  Cas.  437  ;  McAuliffe 
v.  Fitzsimons  (1889)  26  L.R.  Ir.  29.  Th^  reservation  of  any  rent  however 
small,  will  be  sufficient  to  create  a  tenancy  within  s.  5  (6) ;  Magdalen  Hospital 
v.  Knotts  (1879)  4  App.  Cas.  324.  The  payment  by  the  tenant  of  taxes  where 
the  agreement  was  $6  a  month  and  taxes  was  held  not  to  be  a  payment  of  rent ; 
Finch  v.  Gilray  (1889)  16  A.R.  484  ;  Coffin  v.  North  American  Land  Co.  (1891) 
21  O.R.  80. 

Tenant  at  will.  A  tenant  at  will,  will  acquire  a  title  by  possession  at  the 
expiration  of  ten  years  from  the  determination  of  his  tenancy  or  1 1  years 
next  after  the  commencement  of  the  tenancy.  Where  before  title  is  acquired 
a  new  tenancy  at  will  is  created  by  agreement,  express  or  implied,  a  new  right 
of  entry  accrues  ;  Re  Defoe  (1882)  2  O.R.  625,  but  an  entry  by  the  landlord, 
without  objection  on  the  part  of  the  tenant,  for  the  purpose  of  doing  repairs 
does  not  interrupt  the  acquisition  of  a  title  by  the  tenant ;  Lynes  v  Snaith 
(1899)  1  Q.B.  486.  The  tenancy  will  be  determined  by  a  mortgage  made  by 
the  owner  to  the  knowledge  of  the  tenant,  and  a  new  tenancy  sufficient  to  give 
a  new  starting  point  may  be  created  ;  Jarman  v.  Hale  (1899)  1  Q.B.  994  ; 
McDiarmid  v.  Hughes  (1888)  16  O.R.  570,  but  there  must  be  some  evidence  of 
the  creation  nf  a  new  tpn^nny  !  Keffer  v.  Keffer  (1877)  27  C.P.  257  ;  Day  V. 
Day  (1871)  L.R.  3  P.O.  761  ;  see  Cooper  v.  Hamilton  (1881)  45  U.C.R.  502. 
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An  entry  in  assertion  of  right  by  the  owner  and  a  consent  to  remain  as 
tenant  or  to  give  up  possession  when  required  will  create  a  new  tenancy  ; 
Smith  v.  Keown  (1881)  46  U.C.R.  163;  Ryan  v.  Ryan  (1981)  5  S.C.R.  387. 
Neither  a  mortgagor  nor  a  cestui  que  trust  is  a  tenant  at  will  of  his  mortgagee 
or  trustee  tor  the  purposes  of  s.  5  J^T  That  section  applies  to  tenancies^t 
will,  pure  and  simple,  where  the  parly  in' possession  could  not  either  at  la  w  Qf 
in  equity  set  up  any  right  to  retain  possession  against  the  owner  ;  Warren  v. 
Murray  (1894)  2  Q.B?  648;  Drummond  v.  Sant  (1871)  L.R.  6  Q.B.  763. 
Where  a  person  is  let  into  possession  of  land  as  purchaser,  he  is,  while  not  in 
default,  entitled  to  retain  possession  and  the  owner  is  a  trustee  for  him,  within 
the  meaning  of  s.  5  (8).  Time  therefore  will  not  commence  to  run  in  his  favor 
until  after  default:  Irvine  v.  Macaulay  (1897)  28  O.H.  92  ;  124  A:U.  446. 
I  Where  a  mortgagor  pays  off  a  mortgage  the  true  relation  of  mortgagee  and 
'mortgagor  ceases,  and  in  the  absence  of  a  reconveyance  or  discharge  the  mort- 
gagor will  become  a  tenant  at  will  of  the  mortgagee,  and  the  mortgagee's  legal 
.  estate  will  be  extinguished  in  11  years  under  s.  5  (7);  Sands  to  Thompson 
(1883)  22  Ch.  D.  614.  Notwithstanding  the  observations  in  the  latter  case,  i£ 
seems  now  to  be  established  that  s.  5  (8)  extends  to  implied  as  well  as  express 
trusts  ;  Warren  v.  Murray  (1894)  2  Q.B.  648  ;  Irvine  v.  Macaulay  (1897)  ^4 
A7RT446  ;  Building  and  Loan  Assn.  v.  Poaps  (1896)  27  O.R.  470. 

Payment  of  rent  to  wrong  person.  Where  the  rent  of  property  comprised 
in  a  written  lease  exceeds  $4  per  annum,  any  person  not  entitled  thereto  who 
makes  a  claim  to  and  receives  the  rent  will  acquire  a  title  as  against  the  land- 
lord at  the  expiration  of  10  years  from  the  first  wrongful  receipt ;  S.  5  (5) ; 
Williams  v.  Pott  (1871)  L.R.  12  Eq.  149  ;  Hopkins  v.  Hopkins  (1883)  3  O.R. 
232.  If  the  yearly  rent  is  less  than  $4,  time  will  not  run  until  the  lease 
expires. 

Against  Remaindermen.  So  long  as  a  tenant  for  life  under  the  same  will  or 
settlement  is  in  possession,  time  can  never  run  against  the  remaindermen  ; 
Gray  v.  Richford  (1878)  2  S.C.R.  431,  455  ;  Anstee  v.  Nelms  (1856),  1  H.  &  N. 
232.  Where  a  tenant  for  life  aliens  his  estate  the  purchaser  becomes  "the  person 
last  entitled  to  the  particular  estate  "  within  s.  6,  and  the  actual  possession 
not  being  separated  from  the  right  to  possession,  the  limitation  of  five  years 
from  the  remainder  vesting  contained  in  that  section  does  not  apply  ;  Pedder 
v.  Hunt  (1887)  18  Q.B.D.  565.  The'  sections  relating  to  estates  in  reversion 
expectant  on  the  determination  of  a  particular  estate  apply  only  where  another 
person  than  the  reversioner  is  entitled  to  the  particular  estate  ;  Doe  d.  Hall  v. 
Moulsdale  (1847)  16  M.  &  W.  689.  After  the  Statute  has  commenced  to  run 
the  creation  of  new  rights  will  not  stop  it  ;  Stackpoole  v.  Stackpoole  (1843)  4 
Dr.  &  W.  320  ;  see  also  Thornton  v.  France  (1897)  2  Q.B.  143. 

Future  Estates.  A  future  estate  within  s.  5  (11)  (12)  and  s.  6  will  include 
an  estate  in  fee  simple,  which  by  force  of  the  Statute  of  Uses  divests  a  prior 
fee  simple;  Thuresson  v.  Thuresson  (1899)  30  O.R.  504.  Where  an  estate  is 
settled  to  A  for  life,  and  after  his  death  to  such  uses  as  he  may  appoint,  and 
A's  life  estate  is  extinguished  by  adverse  possession,  A's  appointee  will  be 
entitled  under  s.  6  to  5  years  after  A's  death  to  recover  the  land  ;  Re  Earl  of 
Devon's  Settled  Estates  (1896)  2  Ch.  562,  and  where  land  is  settled  to  such 
uses  as  A  may  appoint,  and  until  appointment  to  the  use  of  B  in  fee  and  B's 
title  is  extinguished,  the  right  of  an  appointee  from  A  accrues  only  on  the 
appointment  taking  effect,  and  he  has  at  least  5  years  and  perhaps  10  years  to 
bring  an  action  ;  Thuresson  v.  Thuresson  (1899)  30  O.R.  504. 

Mortgagees.  When  the  mortgage  deed  confers  no  right  upon  the  mort- 
gagor to  enjoy  the  land  until  default,  the  right  of  entry  accrues  to  the  mort- 
gagee immediately  upon  the  execution  of  the  mortgage,  and  his  action  must  be 
brought  within  ten  years  from  that  time  or  from  the  last  payment  or  ac- 
knowledgment;  Doe  d.  Roy  lance  v.  Lightfoot  (1841)  8  M.  &  W.  553;  but  a 
payment  after  the  time  has  run  will  be  ineffectual ;  Hemming  v.  Blanton 
(1873)  42  L.  J.  C.  P.  158.  A  judgment  for  foreclosure  will  give  a  new 
starting  point,  and  time  will  only  then  run  from  the  date  of  the  judgment ; 
Pugh  v.  Heath  (1882)  7  App.  Cas.  235.  Where  a  mortgage  created  before  pos- 
session was  taken  by  the  defendant,  or  his  predecessors  in  title  is  paid  off,  a 
new  right  of  entry  is  acquired,  and  the  person  paying  is  a  "party  claiming 
under  a  mortgage"  within  s.  22;  Henderson  v.  Henderson  (1896)  23  A.  R. 
577  ;  but  the  result  is  otherwise  when  the  mortgage  is  made  after  the  Statute 
has  commenced  to  run  in  favor  of  a  trespasser  as  against  the  mortgagor  ; 
Thornton  v.  France  (1897)  2  Q.  B.  143. 
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The  creation  of  a  mortgage  after  the  Statute  had  commenced  to  run  against 
the  mortgagor  was  held  in  Cameron  v.  Walker  (1890)  19  0.  R.  212  to  create 
«,  new  right  of  entry,  and  a  person  claiming  under  it  entitled  under  s.  22  to  10 
years  after  default  or  the  last  payment  to  bring  an  action,  but  this  decision  is 
contrary  to  Thornton  v.  France  (1897)  2  Q.  B.  142,  where  the  contrary  was 
held. 


Mortgagors.  The  possession  of  p.  mortgage  within  s.  19  must  have  been 
gained  bv  him  jn  that  r^.r^,o.t^  •  if.  therefore,  he  purchase  the  equity  of  re- 
demption and  enter  into  possession,  he  cannot  set  up  that  possession  as  the 
possession  of  a  mortgagee  in  answer  to  the  claims  of  persons  seeking  to  impeach 
his  title  as  purchaser  ;  Faulds  v.  Harper  (1886)  11  S.  C.  R.  639,  655. 

Estates  Tail.  Where  the  tenant  in  tail  is  barred,  the  issue  in  tail  are  also 
barred;  Austin  v.  Llewellyn  (1853)9  Ex.  276,  see  Earl  of  Abergavenny  v. 
Brace  (1872)  L.  R.  7  Ex.  145,  and  there  is  no  saving  for  disabilities  ;  Goodall 
v.  Skerratt  (1854)  3  Drew.  216.  But  s.  21  does  not  apply  where  the  tenant  in 
tail  has  conveyed  his  right,  and  thus  put  it  out  of  his  power  to  enter  ;  Cannon 
v.  Rimington  (1852)  12  C.  B.  1. 

Against  Trustees.  Ordinarily  no  lapse  of  time  will  bar  an  action  to  recover 
land  held  by  a  trustee  on  an  express  trust.  But  under  s.  24  simple  contract 
debts  secured  by  a  trust  in  a  will  to  pay  the  same  out  of  real  estate  will  be 
barred  in  10  years  ;  Re  Stephens,  Warburton  v.  Stephens  (1889)  43  Ch.  D.  39  ; 
Fearnside  v.  Flint  (1883)  22  Ch.  D.  579.  Where  land  is  conveyed  to  trus- 
tees to  pay  an  annuity7  only  the  arrears  are  affected  by  the  section  ;  Hughes  v. 
Coles  (1884)  27  Ch.  D.  231,  but  if  the  right  first  accrued  10  years  before  action 
none  of  the  instalments  which  accrued  before  action  are  recoverable  ;  ib. 

Concealed  Fraud.  Sections  31  and  32  provide  that  time  shall  not  run,  where 
any  person  has  been  deprived  of  land  through  concealed  fraud,  until  the  fraud 
was,  or  might  with  reasonable  diligence  have  been,  discovered.  The  circum- 
stances must  lead  to  the  reasonable  inference  that  the  fraud  was  the  cause  of  the 
deprivation  and  exclude  other  possible  causes  ;  Lawrance  v.  Norreys  (1890)  15 
App.  Gas.  210.  There  must  be  some  contrivance  to  induce  the  real  owner  to 
believe  that  he  is  not  the  owner;  Willis  v.  Howe  (1893)2  Ch.  545.  Mere 
ignorance  is  insufficient  ;  Dawkins  v.  Lord  Penrhyn  (1877)  6  Ch.  D.  324  ; 
Rains  v.  Buxton  (1880)  14  Ch.  D.  537.  Bringing  up  an  eldest  son  (the  heir) 
in  the  belief  that  he  is  a  younger  son  is  concealed  fraud  ;  Vane  v.  Vane  (1873) 
L.  R.  8  Ch.  383  ;  and  so  is  procuring  instruments  to  be  executed  by  a  person 
of  unsound  mind  ;  Lewis  v.  Thomas  (1843)  3  Hare  26,  and  so  is  the  omission 
by  an  insolvent  of  an  estate  from  his  statement  of  affairs  ;  Sturgis  v.  Moore 
(1858)  24  Beav.  541.  A  purchaser  is  not  entitled  to  the  benefit  of  s.  32  if  his 
agent  who  negotiated  the  purchase  had  in  the  course  of  the  transaction  knowl- 
edge of  the  fraud,  or  had  reason  to  believe  that  a  fraud  had  been  committed  ; 
Vane  v.  Vane  (1873)  L.  R.  8  Ch.  483. 

What  Possession  is  Sufficient. 

Adverse  Possession.  The  effect  of  the  present  Statute  has  been  said  to  do 
away  with  the  doctrine  of  non-adverse  possession  and  although,  perhaps,  now 
no  better  expression  than  adverse  possession  can  be  used,  yet  it  is  not  adverse 
in  the  sense  in  which  that  phrase  was  used  before  the  Act  was  originally  passed. 
Ely  v.  Bliss  (1852)  2  D.  M.  &  G.  476.  Before  the  Act  it  was  necessary  to 
determine  in  what  manner  the  person  who  had  been  in  possession  had  held 
such  possession.  If  he  had  held  in  a  character  incompatible  with  the  idea  that 
the  freehold  remained  vested  in  the  owner  the  possession  was  adverse,  but  if 
compatible  with  the  owner's  title  it  was  not  adverse.  Now  the  question  is  (in 
most  cases)  whether  the  requisite  time  has  elapsed  since  the  right  of  the 
owner  to  recover  possession  accrued  ;  Nepean  v.  Doe  (1835)  2  M.  &  W.  910. 

Against  Infants.  Where  a  person  enters  upon  the  property  of  an  infant 
whether  the  infant  has  been  in  actual  possession  or  not,  such  person  will  be 
fixed  with  a  fiduciary  position  as  to  the  infant  (  1  )  when  he  is  the  natural 
guardian  of  the  infant  (2)  when  he  is  so  connected,  by  relationship  or  other- 
wise, with  the  infant  as  to  impose  on  him  a  duty  to  protect,  or  at  least  not 
prejudice,  his  rights  ;  Quinton  v.  Frith  (1868)  Ir.  R.  2  Eq.  396.  Upon  this 
principle  the  possession  of  a  father  of  his  infant  child's  land  is  the  possession 
of  the  infant  ;  Thomas  v.  Thomas  (1855)  2  K.  &  J.  79  ;  Hobbs  v.  Wade  (1887) 
.36  Ch.  D.  553;  Kent  v.  Kent  (1891)  20  O.R.  445,  19  A.R.  352;  Tinker  v. 
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Rodwell  (1894)  69  L.T.  591,  but  the  possession  of  a  person  who  enters  into 
possession  under  an  agreement  with  an  infant's  mother  with  notice  of  the 
infant's  rights  is  adverse  ;  Re  Taylor  (1880)  28  Gr.  640.  A  person  who  pur- 
chases from  a  trustee  for  an  infant  with  notice  of  the  trust  is  the  possession  of 
the  infant ;  Young  v.  Harris  (1892)  65  L.T.  45  ;  and  so  is  that  of  an  uncle  who 
was  executor  of  the  ancestor  of  the  infants  from  whom  they  derived  title  ; 
Pelley  v.  Bascombe  (1864)  33  L.  J.  Ch.  100,  34  L.  J.  Ch.  233.  The  possession 
as  bailiff  will  be  deemed  to  continue  after  the  infant's  majority  until  there  is 
something  to  change  the  character  thereof  ;  Tinker  v.  Rodwell  (1894)  69  L.T. 
591.  Conversely,  when  trustees  for  an  infant  take  possession  of  land  on  his 
behalf,  their  possession  will  be  the  possession  of  the  infant  so  as  to  acquire  for 
him  a  title  by  possession  against  the  true  owner  ;  Re  Goff  (1879)  8  P.R.  92. 

Wife.  The  possession  of  a  wife  of  her  husband's  lands  is  the  possession  of  the 
husband,  and  where  a  husband  disappeared  in  1847  and  did  not  return  until 
1877  and  his  wife  remained  in  possession  until  1875,  when  a  purchaser  claim- 
ing through  her  and  another  husband,  whom  she  had  married  in  1853,  took 
possession,  it  was  held  that  the  husband  was  entitled  to  recover  the  land  ; 
McArthur  v.  Eagleson  (1878)  43  U.C.R.  406,  3  A.R.  577. 

Schoolmaster.  Where  the  possession  is  incidental  to  a  contract  of  hiring  the 
Statute  does  not  operate ;  as  where  a  schoolmaster  occupied  a  school,  his 
possession  was  held  to  be  that  of  the  owner  of  the  school ;  Moore  v.  Doherty 
(1843)  5  Ir.  L.R.  499  ;  see  Truesdell  v.  Cook  (1871)  18  Gr.  532,  535. 

Guests.  Where  a  brother  put  his  sisters  in  possession  and  contributed  to 
their  support  and  paid  the  taxes  and  did  the  necessary  repairs,  the  sisters  were 
held  to  be  in  the  position  of  guests  and  could  not  acquire  a  title  ;  Peakim  v. 
Peakim  (1895)  2  Ii.  R.  359. 

Estoppel.  Where  a  person  in  possession  becomes  rightfully  entitled  to  the 
possession  under  a  will  or  settlement,  he  will  be  deemed,  unless  he  disclaims, 
to  continue  in  possession  under  his  rightful  title  and  consequently  the  Statute 
of  Limitations  will  stop  running  in  his  favor  ;  Gray  v.  Richford  (1878)2  S.C.R. 
431  ;  Re  Dunham  (1881)  29  Gr.  258  ;  Re  Defoe  (1882)  2  O.R.  623  ;  Molony  v. 
Molony  (1894)  2  Ir.  R.  1,  and  if  the  settlor  had  no  title,  a  tenant  for  life,  in 
possession  under  the  settlement,  will  hold  any  title  by  possession,  acquired  by 
him,  subject  to  the  trusts  of  the  settlement ;  Dalton  v.  Fitzgerald  (1897)  2  Ch. 
86. 

Caretaker.  If  a  person  enters  into  possession  of  land  as  the  servant  or  care- 
taker of  the  owner,  or  if  being  in  possession  he  agrees  to  protect  the  property 
for  the  owner,  the  possession  will  be  the  possession  of  the  owner  and  the 
Statute  will  not  run  against  him  ;  Doe  d.  Perry  v.  Henderson  (1847)  3  U.C.R. 
486  ;  Doed.  Quinsey  v.  Caniffe  (1849)  5  U.C.R.  604  ;  Allen  v.  England  (1862) 
3  F.  &.  F.  49  ;  Greenshields  v.  Bradford  (1881)  28  Gr.  299,  and  even 
where  the  caretaker  has  the  entire  beneficial  use  of  the  land,  the 
Statute  will  not  run  if  it  be  shown  that  he  was  entitled  thereto  as 
the  remuneration  for  the  care  of  it  or  performing  other  services  ;  Ryan  v. 
Ryan  (1880)  4  A.R.  563,  590  ;  5  S.C.R.  387,  and  where  the  possession  was  on 
behalf  of  one  person  and  subsequently  that  per  son  was  ad  judged  to  be  a  trustee 
for  others  as  to  undivided  portions  thereof,  the  continuance  in  possession  after 
the  severance  in  the  ownership  was  held  to  be  still  in  the  same  character  ; 
Heward  v.  O'Donohue  (1891)  19  S.C.R.  341.  The  fact  of  the  occupation  being 
as  caretaker  may  be  shown  by  parol  evidence  ;  Hickey  v.  Stover  (1885)  11 
O.R.  106. 

Possession  Under  Defective  Title.  Where  a  person  is  residing  upon  and 
cultivating  a  lot  of  land  to  the  whole  of  which  he  claims  title  under  convey- 
ances which,  if  they  were  valid,  would  cover  the  whole,  he  is  regarded  as  being 
constructively  in  possession  of  the  whole  lot  ;  Weld  v.  Scott  (1855)  12  U.C.R. 
537;  Steens  v.  Shaw  (1882)  1  O.R.  32;  McGregor  v.  Keiller  (1883)9  O.R. 
681;  Robertson  v.  Daley  (1886)11  O.R.  352:  Re  Bain  and  Leslie  (1894)  25 
O.R.  136. 

Possession  by  Trespassers.    Where   the   person    invoking    the  aid    of    the 
Statute  is  a  mere  trespasser,  having  no  color  of  title,  he  is  confined  to  what  is 
•  called  "pedal  possession,"  i.e.,  to  such  property  as  he  has  actually  cultivated  or 

enclosed  for  the  requisite  period  ;  Weld  v.  Scott  (1855)  12  U.C.R.  537  ;  Harris 
v.  Mudie  (1882)  7  A.R.  414;  Parks  v.  Gaboon  (1894)23  S.C.R.  92.  The 
possession  moreover  must  be  continuous.  Isolated  acts  of  trespass  will  not 


LIMITATION   OF   ACTIONS.  679 

give  a  title  ;  Sherren  v.  Pearson  (1887)  14  S.C.R.  581.  Where  a  trespasser 
grew  crops  on  the  land  in  the  summer  and  did  nothing  at  all  in  the  winter, 
except  draw  manure  on  it,  which  he  spread  in  the  spring,  it  was  held  that  the 
right  of  the  true  owner  attached  on  each  occasion  when  the  possession  became 
vacant  in  the  autumn,  and  that  the  operation  of  the  Statute  ceased  until  actual 
possession  was  taken  again  in  the  spring  ;  Coffin  v.  North  American  Land  Co. 
(1891)  21  O.K.  80.  The  possession  must  be  exclusive  ;  Griffith  v.  Brown  (1880) 
5  A.R.  303.  Where  the  owner  of  the  land  put  his  cattle  thereon  to  pasture  he 
was  held  to  be  in  receipt  of  the  profits  so  as  to  prevent  title  being  acquired  by 
a  person  in  possession ;  Rennie  v.  Frame  (1896)  29  O.R.  586,  and  where  the 
person  in  possession  improved  the  land  under  agreement  with  the  owner, 
Spragge,  C.J.O.,  thought  the  owner  might  be  considered  to  be  in  receipt  of 
profits  ;  Workman  v.  Robb  (1882)  7  A.R.  389.  The  use  of  a  tunnel  or  a  cellar 
under  the  land  is  such  an  exclusive  possession  of  the  portion  of  the  land 
occupied  thereby  as  to  enable  a  title  to  be  acquired  ;  Beven  v.  London  Portland 
Cement  Co.  (1893)  67  L.T.  615  ;  Rains  v.  Buxton  (1880)  14  Ch.  D.  537. 

Boundaries.  Where  a  fence  line  is  relied  upon  to  give  at  title  by  possession 
to  land  of  a  neighbour  encroached  upon  it  must  be  an  actual  operative  boun- 
dary. The  line  of  an  actual  fence  will  not  be  produced  so  as  to  give  title  to 
land  not  enclosed;  Ferrier  v.  Moodie(1854)12  U.  C.  R.  379,  but  see  McGregor  v. 
Keiller  (1883)  9  0.  R.  677.  If  there  hag  been  actual  possession  title  will  be 
acquired,  though  there  is  no  fence;  Elliott  v.  Bulmer  (1876)  27  C.  P.  217. 
Where  a  ditch,  the  soil  of  which  was  in  the  plaintitf,  ran  between  his  property 
and  that  of  the  defendant,  with  a  hedge  on  the  plaintiffs  side  of  the  ditch  and  the 
plaintiff's  predecessor  laid  drain  pipes  in  the  ditch,  which  drain  was  used  by  the 
plaintiff  and  defendant,  and  the  ditch  was  filled  in  and  thereafter  used  by  the 
defendant  as  part  of  his  garden,  it  was  held  that  he  had  sufficient  possession  to 
acquire  a  title,  although  the  plaintiff  had  on  two  occasions  opened  the  ditch  to 
clean  out  the  drains  and  had  continued  to  cut  the  hedge  from  the  defendant's 
side;  Marshall  v.  Taylor  (1895)  1  Ch.  641;  but  where  the  defendant  had 
merely  cut  timber  on  the  land  in  dispute,  and  had  sapped  maple  trees  for 
sugar,  but  had  not  fenced,  his  possession  was  insufficient ;  Horton  v.  Humphries 
(1893)  22  S.  C.  R.  739;  see  also  judgment  of  Armour,  J.,  in  Shepherdson  v. 
McCullough  (1882)  46  U.  C.  R.  573,  and  in  Steers  v.  Shaw  (1882)  1  0.  R.  26. 
Merely  fencing  in  a  lot  without  putting  it  to  some  actual  continuous  use  is  not 
sufficient  to  make  the  Statute  run;  Stovel  v.  Gregory  (1894)  21  A.  R.  137. 

Wild  Land.  The  twenty  years'  possession  of  wild  land  necessary  to  extin- 
guish the  title  of  the  owner  applies  only  in  favor  of  the  patentee  or  parties 
claiming  under  him  without  knowledge  of  the  possession.  It  does  not  apply  in 
favor  of  a  tax  purchaser  ;  Brooke  v.  Gibson  (1896)  27  0.  R.  218.  Unless  the 
patentee  or  some  one  claiming  under  him  has  resided  upon  the  land,  or  has  cul- 
tivated or  improved  it  or  actually  used  it,  the  limitation  under  s.  5  (4)  is  ten 
years  from  knowledge,  not  exceeding  in  all  twenty  years.  Clearing  or  culti- 
vating by  trespassers  will  not  shorten  the  time  ;  Stovel  v.  Gregory  (1894)  21 
A.  R.  137. 

Administrator.  With  respect  to  interests  in  land  or  rent,  including  legacies 
charged  on  land,  time  runs  against  an  administrator  from  the  accrual  of  the 
right,  although  an  interval  elapses  between  the  death  of  the  intestate  and  the 
grant  of  administration  ;  Davies  v.  Williams  (1886)  34  Ch.  D.  558;  Re  Bonsor 
and  Smith  (1884)  34  Ch.  D.  560  n.  This  was  always  the  rule  as  to  executors. 

Entry.  Where  the  land  is  vacant,  an  entry  by  the  owner  upon  any  portion 
of  the  land  is  an  entry  referring  to  the  whole  ;  Great  Western  Ry.  Co.  v.  Lutz 
(1881)32C.  P.  166. 

Entries,  sufficient  to  constitute  trespass  if  unlawful,  will  interrupt  the  run- 
ning of  the  Statute;  Hooker  v.  Morrison  (1881)  28  Gr.  369.  Putting  up 
boards  by  the  owner  on  the  land,  stating  that  it  is  for  sale,  is  sufficient  to  vest 
the  legal  possession  in  him  to  enable  him  to  maintain  trespass  ;  Donovan 
v.  Herbert  (1884)  4  0.  R.  635;  and  entering  into  possession  and  grant- 
ing a  lease  to  one  of  the  persons  in  possession  is  sufficient  to  make 
the  possession  that  of  the  owner;  Arnold  v.  Cummer  (1888)  15  0.  R. 
382;  Canada  Co.  v.  Douglas  (1877)  27  C.  P.  339.  An  entry  by  the  lord 
of  the  manor  in  the  absence  of  the  possessor  of  a  hut  and  piece  of 
land,  but  in  the  presence  of  his  family,  coupled  with  a  statement  that  he  took 
possession  in  his  own  right,  was  insufficient,  although  he  caused  a  stone  to  be 
taken  from  the  hut;  Doe  v.  Coombs  (1850)  9  C.  B.  714.  When  the  only  ad- 
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verse  possession  is  the  erection  of  a  fence,  knocking  down  the  fence  by  the 
owner  is  a  sufficient  retaking  of  possession;  Worssam  v.  Vandenbrande  (1869) 
17  W.  R.  53. 

S.  8  of  the  Statute  applies  to  a  'mere  entry,  such  as  stepping  on  any  corner 
of  the  land  in  the  night  time  and  pronouncing  a  few  words,  without  any  at- 
tempt or  intention  or  wish  to  take  possession.  If  the  possession  is  taken  animo 
possidendi,  whether  retained  for  an  hour  or  a  week,  is  immaterial ;  Randall  v. 
Stephens  (1853)  2  E.  &  B.  641;  Canada  Co.  v.  Douglas  (1877)  27  C.  P.  339. 
But  merely  visiting  a  lot  yearly,  and  staying  on  it  with  the  party  in  posses- 
sion, as  a  visitor,  is  insufficient;  Williams  v.  McDonald  (1873)  33  U.  C.  R. 
423;  Brock  v.  Benness  (1898)  29  0.  R.  468.  The  commencement  of  an  action 
to  recover  the  land  will  prevent  the  further  running  of  the  Statute  ;  Young  v, 
Hobson  (1879)  30  C.  P.  431. 

Continual  Claim.  Formerly  a  peaceable  entry  repeated  once  every  year  was 
sufficient  to  prevent  a  right  of  entry  being  barred;  Ford  v.  Grey  (1704) 
1  Salk.  295. 

Tenants  in  Common,  &c.  The  entry  of  one  co-parcener  has  not  the  effect  of 
vesting  possession  in  the  other;  Woodroffe  v.  Doe  (1846)  15  M.  &  W.  792  ; 
Shaw  v.  Shaw  (1859)  8  C.  P.  373.  The  possession  of  one  tenant  in  common  is 
therefore  separate  from  that  of  his  co-tenants  not  in  possession  ;  Harris  v. 
Mudie  (1882)  7  A.  R.  418.  Where  land  was  held  in  trust  for  five  persons  and 
four  of  them  received  the  rents  for  twenty  years,  the  fifth  was  held  to  be  barred ; 
Burroughs  v.  McCreight  (1844)  1  J.  &  L.  290;  Boiling  v.  Hobday  (1883)  31 
W.  R.  9.  Where  a  father  held  possession  of  land,  one  undivided  share  in 
which  belonged  to  an  adult  child,  the  title  of  that  child  was  extinguished  at 
the  expiration  of  the  statutory  period  ;  Hobbs  v.  Wade  (1887)  36  Ch.  D.  553  ; 
but  where  for  some  years  a  tenant  in  common  had  accounted  for  a  moiety  of 
the  rents  a  presumption  was  raised,  in  the  absence  of  evidence,  that  a  similar 
accounting  had  been  made  previously;  Sanders  v.  Sanders  (1881)  19  Ch.  D. 
373.  The  possession  of  a  tenant  in  common  will  not  be  limited  to  the  part 
actually  occupied,  but  will  extend  to  the  whole  lot;  Meyers  v.  Doyle  (1860) 
9  C.  P.  376.  Where  a  tenant  in  common  out  of  possession  acquired  a  share  by 
the  death  of  a  tenant  in  common  in  possession,  the  right  of  entry  as  to  both 
shares  was  held  to  accrue  at  the  time  of  the  acquisition  of  the  latter  share  ; 
Hill  v.  Ashbridge  (1892)  20  A.  R.  44.  Land  acquired  by  two  persons  by 
length  of  possession  will  be  held  by  them  as  tenants  in  common  ;  Brock  v. 
Benness  (1898)  29  O.R.  468. 

Relations.  Possession  by  the  widow  to  the  exclusion  of  the  heirs  will  give 
her  a  good  title,  and  her  possession  will  not  be  treated  as  in  the  capacity  of 
dowress;  Johnson  v.  Oliver  (1883),  3  O.  R.  26. 

Acknowledgments. 

There  are  several  kinds  of  acknowledgments  provided  for  by  the  Statute  : 

(1)  By  a  trespasser  or  tenant  in  possession  or  in  receipt  of  the  rents  and 
profits. 

(2)  By  a  mortgagor  in  possession. 

(3)  By  a  mortgagee  in  possession. 

(4)  By  a  person  to  whom    any  arrears  of  rent  or  of  interest  on  a  legacy  or 
money  charged  on  land  are  payable. 

By  Whom  to  be  Signed.  An  acknowledgment  given  to  the  true  owner  of 
land  or  rent  must,  to  be  effectual,  be  signed  by  the  person  in  possession,  or  in 
receipt  of  the  profits  or  rent ;  s.  13  ;  Ley  v.  Peter  (1858)  3  H.  &  N.  101.  An 
acknowledgment  which  will  preserve  the  right  to  redeem  a  mortgage  must  be 
signed  by  the  mortgagee  or  the  person  claiming  through  him  ;  s.  19.  An  ac- 
knowledgment to  keep  alive  the  right  of  a  mortgagee  must  be  signed  by  the 
person  by  whom  the  mortgage  money  is  payable,  or  his  agent ;  s.  23.  If  signed 
by  a  trustee  or  his  agent  an  acknowledgment  is  sufficient  under  s.  23,  although 
it  does  not  impose  any  personal  liability  on  the  trustee ;  St.  John  v.  Boughton 
(1838)  9  Sim.  225.  If  signed  by  an  agent  the  agency  may  be  proved  by  parol ; 
Coles  v.  Trecothick  (1804)  9  Ves.  250;  Jones  v.  Bright  (1829)  5  Bing.  533  ; 
Toft  v.  Stephenson  (1851)  1  D.  M.  &  G.  28.  An  acknowledgment  of  arrears 
of  rent  or  of  interest  on  a  'legacy  of  money  charged  on  land  which  will  entitle 
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the  person  to  whom  the  same  is  payable  to  more  than  six  years'  arrears  must 
be  signed  by  the  person  by  whom  the  same  is  payable,  or  his  agent ;  s.  17. 
These  words  include  all  the  persons  against  whom  the  payment  of  such  arrears 
might  be  enforced  ;  Bolding  v.  Lane  (1863)  1  D.  J.  &  S.  122,  but  an  acknowl- 
edgment by  a  mortgagor  of  more  than  six  years'  arrears  will  not  deprive  a 
mortgagee  or  purchaser  who  became  such  before  the  acknowledgment  of  the 
benefit  of  the  Statute  ;  ib. ;  Colquhoun  v.  Murray  (1899)  26  A.  R.  204. 

To  Whom  to  Be  Made.  In  all  cases  under  this  Statute  the  acknowledgment 
must  be  made  to  the  person  who  is  to  benefit  therefrom  or  his  agent ;  Furs- 
den  v.  Clegg(1842)  10  M.  &  W.  572;  Goode  v.  Job  (1859)  28  L.J.Q.B.  1; 
Markwick  v.  Hardingham  (1880)  15  Ch.  D.  339.  A  statement  of  the  amount 
due  on  a  mortgage  in  a  conveyance  to  a  purchaser  is  not  an  acknowledgment 
of  which  a  mortgagee  can  take  the  benefit ;  Colquhoun  v.  Murray  (1899)  26 
A.R.  204.  The  keeping  of  accounts  by  a  mortgagee  in  possession  is  not  an 
acknowledgment  to  the  mortgagor  ;  see  Baker  v.  Whetton  (1845)  14  Sim  426  ; 
Re  Allison  (1879)  11  Ch.  D.  293.  A  conveyance  by  a  mortgagee  in  possession 
to  a  purchaser  "  subject  to  the  equity  of  redemption"  is  not  an  acknowledg- 
ment so  as  to  make  the  estate  redeemable;  Lucas  v.  Denison  (1843)  13  Sim. 
584.  It  is  not  necessary,  however,  that  an  agent  should  at  the  time  of  receiv- 
ing the  acknowledgment  have  authority  to  act;  Trulock  v.  Robey  (1841)  12 
Sim.  402;  a  subsequent  ratification  will  be  sufficient;  Jones  v.  Bright  (1829) 
5  Bing.  533  ;  see  Lyell  v.  Kennedy  (1889)  14  App.  Cas.  437.  An  affidavit  in 
the  suit  may  be  sufficient  under  s.  17  ;  Tristram  v.  Harte  (1841)  1  Long  &  T. 
186.  In  some  Irish  cases  it  has  been  held  that  s.  23  only  bars  the  remedy  and 
does  not  extinguish  the  right.  If  this  were  so  an  acknowledgment  after  the 
Statutory  period  would  be  sufficient  to  restore  the  mortgagees  title.  Under 
our  Statute  it  has  been  held  that  the  right  is  extinguished  ;  Court  v.  Walsh 
(1882)  1  O.R.  167  ;  and  a  subsequent  acknowledgment  would  be  ineffectual ; 
Sanders  v.  Sanders  (1881)  19  Ch.  D.  373. 

A  mortgagor  will  be  treated  as  an  agent  of  the  mortgagee  ;  Hooker  v. 
Morrison  (1881)  28  Gr.  369.  An  acknowledgment  to  a  trustee  is  sufficient; 
Mclntyre  v.  Canada  Co.  (1871)  18  Gr.  367. 

Sufficiency  of.  A  letter  proposing  terms  stating  "  This  being  done  it  is 
hoped  the  judgment  will  be  satisfied  "was  held  to  be  sufficient;  Vincent  v. 
Willington  (1841)  1  Long.  &  T.  *56.  A  letter  stating  "I  will  comply  with 
your  request  for  the  repayment  of  $500  I  borrowed  from  you,  and  until  pay- 
ment I  will  execute  anything  you  wish  me  to  do  for  its  security,"  is  sufficient, 
Barwick  v.  Bar  wick  (1874)  21  Gr.  39. 

A  letter  by  a  mortgagee  in  possession  stating  the  amount  due  and  that  "  no 
part  of  that  sum  has  been  paid  to  me  but  the  rents  I  have  received  have  nearly 
kept  down  the  interest  "  is  sufficient ;  Miller  v.  Brown  (1882)  3  O.R.  210. 

A  mortgage  of  the  whole  lot  to  a  third  person  by  the  party  in  possession 
reserving  the  piece  in  dispute,  is  not  an  acknowledgment  of  the  title  of  the 
owner  to  the  piece  in  dispute;  Williams  v.  McDonald  (1873)  33  U.C.R.  423. 

The  construction  of  a  document  given  in  evidence  as  an  acknowledgment  is 
for  the  Court  and  not  for  the  jury  :  Doe  d.  Curzon  v.  Edmond  (1840)  6  M.  & 
W.  295  ;  Fursden  v.  Clegg  (1842)  10  M.  &  W.  572. 

The  acknowledgment  should  be  made  with  the  intention  of  rendering  the 
party  making  it  liable  to  the  demand  ;  Holland  v.  Clark  (1842)  1  Y.  &  C.C.C. 
15. 

An  agreement  to  purchase  the  land  from  the  true  owner  is  sufficient ;  Cahuac 
v.  Cochrane  (1877)  41  U.C.R.  439,  and  so  is  an  unqualified  offer  ;  Pent- 
ington  v.  Brownlee  (1868)  29  U.C.R.  189.  But  if  the  party  is  in  possession 
under  an  imperfect  paper  title  and  wishes  merely  to  strengthen  such  title  by 
getting  in  an  outstanding  claim  the  offer  will  not  amount  to  an  acknowledg- 
ment;  Drake  v.  North  (1857)  14  U.C.R.  476;  see  Beigle  v.  Dake  (1877)  42 
U.C.R.  261. 

If  an  acknowledgment  contains  nothing  but  the  simple  truth,  i.e.,  truly 
acknowledges  the  title  of  the  true  owner,  it  cannot  be  set  aside  upon  the  pretence 
of  being  obtained  by  fraud  ;  Ferguson  v.  Whelan  (1877)  28  C.P.  116. 

Effect  of  Acknowledgment.  An  acknowledgment  of  title  in  writing  makes 
the  possession  of  the  person  making  the  acknowledgment  the  possession  of  the 
person  to  whom  it  is  made;  Cahuac  v.  Cochrane  (1877)  41  U.C.R.  539. 
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Arrears  of  Dower,  Rent  and  Interest. 

As  against  land,  the  Statute  prevents  the  recovery  of  more  than  six  years* 
arrears  of  dower.  No  arrears  of  rent  or  interest  can  be  recovered  except  by 
action  commenced  or  distress  made  within  six  years  after  the  same  accrued  or 
were  acknowledged  in  writing.  Only  the  recovery  against  the  land  is 
affected.  If  any  personal  obligation  for  payment  thereof  exists,  e.gT,  '\ 
covenant,  the  limitation  in  respect  of  the  personal  remedy  is  governed  by  other 
Statutes,  e.g.,  R.S.O.  c.  72.  Hunter  v.  Nockolds  (1850)  1  Mac.  &  G.  640; 
Pagetv.  Foley  (1836)  2  Bing.  N.C.  679;  McMicking  v.  Gibbons  (1897)  24 
A.R.  586. 

Rent.  The  rent  referred  to  is  rent  charged  on  land  ;  Paget  v.  Foley  (1836) 
2  Bing.  N.C.  679  ;  and  by  virtue  of  s.  2  (3)  includes  annuities  ;  Hughes  v. 
Coles  (1884)  27  Ch.  D.  231  ;  Francis  v.  Grover  (1847)  5  Hare  39,  but  where  an 
annuity  was  charged  upon  a  reversion,  —  an  interest  in  land  —  the  Statute  was 
held  not  to  apply  so  long  as  the  interest  continued  reversionary  ;  Wheeler  v. 
Howell  (1856)  3  K.  &  J.  198. 

Money  Payable  Out  of  Land.  These  words  include  all  mortgages  and  securi- 
ties upon  land.  They  also  include  a  mortgage  upon  a  share  in  the  proceeds  of 
land  ;  Bowyer  v.  Woodman  (1867)  £<.R.  3  Eq.  313,  and  a  mortgage  on  canal 
works  ;  Hodges  v.  Croydon  Coal  Co.  (1840)  3  Beav.  86.  But  a  mortgagee  of  a 
fund  will  not  be  restricted  to  six  years  arrears  although  the  fund  may  be 
invested  on  mortgage  of  land  ;  Smith  v.  Hill  (1878)  9  Ch.  D.  143.  In  actions 
of  foreclosure  or  redemption  no  more  than  six  years  arrears  will  be  allowed  in 
the  absence  of  agreement  or  acknowledgment  ;  McMicking  v.  Gibbons  (1897) 
24  A.R.  586  ;  Colquhoun  v.  Murray  (1899)  26  A.R.  204  ;  Hunter  v.  Nockolds 
(1850)  1  Mac.  &  G.  640,  Sinclair  v.  Jackson  (1854)  17  Beav.  405  ;  Shaw  v.  John- 
son (1860)  1  Dr.  and  Sm.  412,  although  the  interest  mortgaged  may  be  rever- 
sionary ;  Vincent  v.  Going  (1844)  1  J.  &  Lat.  697  ;  see  Smith  v.  Hill  (1878)  0 
Ch.  D.  143  ;  except  against  a  defendant  liable  on  a  covenant  ;  Macdonald  v. 
McDonald  (1886)  11  O.R.  187.  If  by  agreement  the  interest  has  been  converted 
into  principal,  the  Statute  would  seem  not  to  apply,  but  if  the  agreement  to 
capitalize  the  interest  formed  part  of  the  original  mortgage  transaction,  it  may 
be  invalid  as  a  clog  on  the  redemption  ;  see  per  Moss,  J.A.  ,  Colquhoun  v.  Mur- 
ray (1899)  26  A.R.  219,  but  an  agreement  to  that  effect  was  held  to  be  valid  in 
Clarkson  v.  Henderson  (1880)  14  Ch.  D.  348.  Where  a  mortgagee  has  sold  lands 
under  his  power  of  sale  he  may  retain  out  of  the  proceeds  more  than  six  years 
arrears  ;  Edmunds  v.  Waugh  (1866)  L.R.  1  Eq.  418  ;  Ford  v.  Allen  (1869)  15  Gr. 
565  ;  Re  Marshfield,  Marshfield  v.  Hutchings  (1887)  34  Ch.  D.  721  ;  but  where 
the  surplus  is  payable  to  a  subsequent  incumbrancer  or  purchaser  not  personally 
liable  for  the  excess  of  arrears  beyond  six  years  it  is  possible  in  the  present 
state  of  the  law  as  to  the  price  of  redemption  that  the  mortgagee  would  be 
restricted  to  six  years  arrears.  And  where  to  prevent  a  sale  under  the  power, 
the  amount  claimed  by  the  mortgagee  is  paid  into  Court,  he  will  only  be 
entitled  to  receive  out  of  the  fund,  for  interest,  six  years  arrears  ;  McMicking 
v.  Gibbons  (1897)  24  A.R.  586. 

Express  Trusts.  The  existence  of  an  express  trust  formerly  entitled  persons 
entitled  to  annuities  charged  on  land  the  subject  of  the  trust  to  the  full  amount 
of  arrears,  but  s.  24  now  places  such  annuitants  as  to  arrears  on  the  same  basis 
as  if  no  trust  existed. 

Exception.  Where  a  prior  encumbrancer  is  in  possession  the  right  of  a  sub- 
sequent encumbrancer  to  all  his  arrears  is  preserved  if  b^  takes  proceedings 
within  one  year  after  the  prior  enonmbrannpr's  possps^inn  pf>a.af>s  A  prior 
encumbrance  within  the  exception  is  one  which  affects  the  estate  upon  which 
the  subsequent  encumbrance  exists  :  Vincent  v.  Going  (1844)  1  J.  &  Lat.  697. 
The  reason  of  the  exception  is  that  the  possession  of  the  prior  encumbrancer 
excludes  the  subsequent  mortgagee  from  being  entitled  to  the  possession  of  the 

(land  :  Chinnery  v.  Evans  (1864)  11  H.L.C.  136.  lithe  owner  of  the  equity  of 
redemption  is  in  possession  the  section  has  no  application  although  he  may  be 
also  the  'as'signee  of  prior  j*,harg^R  utt^^i^g  t^^  i'nVip.p't,fl.nf»g  ;  ^7>. 


Mortgages. 

Mortgagee's  Title  Extinguished  After  10  Years.  A  mortgagee's  title  will  be 
extinguished  at  the  expiration  of  ten  years  from  the  time  he  became  entitled 
to  receive  the  money  or  from  the  last  payment  or  acknowledgment  provided 
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the  land  has  not  been  vacant  during  that  time.  When  the  land  is  vacant  the 
mortgagee  is  considered  to  be  constructively  in  possession  by  virtue  of  his 
legal  title  :  Delaney  v.  Canadian  Pacific  Ry.  Co.  (1891)  21  O.R.  11  ;  Bucknam 
v.  Stewart  (1897)  11  Man.  L.  R.  625. 

Action  on  Covenant.  The  cases  in  Ontario  settle  that  although  the  mort- 
gagee's right  to  the  land  may  be  extinguished  he  will  still  be  entitled  to  his 
action  upon  the  covenant  unless  that  remedy  is  barred  by  R.  S.  0.  c.  72  : 
Allan  v.  McTavish  (1878)  2  A.  R.  278  ;  McDonald  v.  Elliott  (1886)  12  0.  R. 
98  ;  Macdonald  v.  McDonald  (1886)  11  0.  R.  187. 

Judgment.  It  was  settled  in  Boice  v.  O'Loane  (1878)  3  A.  R.  167,  that  a 
judgment  debt  was  not  irrecoverable  by  virtue  of  this  Statute,  and  the  sub- 
sequent legislation  has  adopted  this  construction  by  omitting  the  word  "judg- 
ment" from  s.  23:  Mason  v.  Jehnstone  (1893)  20  A.  R.  412. 

Legacy.  Unless  a  legacy  is  vested  in  an  executor  on  express  trusts,  a  suit  to 
recover  the  same  must  be  brought  within  ten  years  from  the  time  the  right  to 
receive  it  accrued  :  Re  Davis,  Evans  v.  Moore  (1891)  3  Ch.  119,  see  notes  to 
R.  S.  0.  c.  72  ante  p.  298. 

Present  Right  to  Receive.  A  present  right  to  receive  is  not  in  ordinary  Eng- 
lish the  same  as  a  present  right  to  enforce  payment.  The  moment  that  the  time 
of  the  coming  into  existence  of  a  charge  is  ascertained  the  period  of  limitation 
will  begin  to  run.  Where,  therefore,  local  improvement  rates  became  charged 
on  certain  property  the  "  present  right  to  receive  "  was  held  to  accrue  on  the 
completion  of  the  work  and  not  upon  its  apportionment  among  the  frontagers  : 
Hornsey  Local  Board  v.  Monarch  Investment  Building  Society  (1889)  24 
Q.B.D.  1.  Where  a  mortgage  contains  an  acceleration  clause  making  the 
principal  due  on  default  in  payment  of  interest  a  present  right  to  receive  the 
principal  accrues  on  default  in  payment  of  interest :  Reeves  v.  Butcher  (1891) 
2  Q.  B.  511. 

Absence  of  Redemise  Clause.  If  the  mortgage  contains  no  redemise  clause 
entitling  the  mortgagor  to  possession  until  default  and  there  is  no  payment  or 
acknowledgment,  time  runs  against  the  mortgagee  from  the  making  of  the 
mortgage  :  Doe  d.  Roylance  v.  Lightfoot  (1841)  8  M.  &  W.  553  ;  Delaney  v. 
Canadian  Pacific  Ry.  Co.  (1891)  21  0.  R.  11. 

Payment.  A  payment  to  be  effectual  must  be  made  by  a  person  bound  or 
entitled  to  pay,  or  by  some  person  concerned  to  answer  the  debt :  Lewin  v. 
Wilson  (1886)  11  App.  Cas.  639.  Payments  made  by  a  mortgagor  of  one  prop- 
erty will  be  sufficient  to  keep  alive  a  mortgage  on  another  property  owned  by 
another  mortgagor,  who  gave  a  separate  mortgage  as  a  surety  for  the  same 
debt ;  ib.  ;  and  a  payment  by  a  receiver  appointed  at  the  instance  of  the  mort- 
gagee over  several  mortgaged  estates  is  sufficient  to  prevent  time  running  with 
regard  to  all  the  estates,  though  the  receiver  enters  into  possession  of  one 
estate  only,  and  others  have  been  sold  by  the  mortgagor  and  his  grantees  have 
been  in  possession  for  over  10  (in  the  particular  case  70)  years  :  Chinnery  v. 
ISvans  (1864)  11  H  L.  C.  115.  Payment  by  a  surety  is  sufficient :  Cann  v. 
Taylor  (1859)  1  F.  &  F.  651.  A  payment  by  a  person  who  has  become  bound 
to  the  debtor  to  pay  is  good  ;  as  where  a  second  mortgagee  took  over  the  mort- 
gaged property  from  the  mortgagor's  assignee  in  insolvency  and  made  pay- 
merits  on  the  first  mortgage,  notwithstanding  he  had  conveyed  away  the  prop- 
erty to  a  third  person  :  Trust  and  Loan  Co.  v.  Stevenson  (1892)  20  A.  R.  66. 
Payment  of  interest  by  a  tenant  for  life  is  sufficient :  Barclay  v.  Owen  (1889) 
60  L.  T.  222.  Where  a  person  is  entitled  as  cestui  qne  trust  to  the  interest  on 
a  mortgage  and  is  also  entitled  as  tenant  for  life  to  an  equitable  estate  in  the 
land,  her  receipt  of  the  rents  from  the  land  will  be  sufficient  to  keep  the  mort- 
gage alive  notwithstanding  that  the  rents  were  payable  to  one  set  of  trustees 
and  the  interest  to  another  set :  Topham  v.  Booth  (1887)  35  Ch.  D.  607.  A 
payment  by  a  mere  stranger  will  be  insufficient:  Homan  v.  Andrews  (1850) 
1  Ir.  Ch.  R.  106  ;  Chinnery  v.  Evans  (1864)  11  H.  L.  C.  115,  or  by  a  tenant  to 
whom  the  mortgagee  gives  notice  :  Harlock  v.  Ashberry  (1882)  19  Ch.  D.  539: 
Cockburn  v.  Edwards  (1881)  18  Ch.  D.  449,  457. 

The  fact  that  the  legal  estate  is  outstanding  in  a  first  mortgagee  will  not 
keep  the  title  of  a  second  mortgagee  from  being  extinguished  :  Kibble  v.  Fair- 
thonie  (1895)  1  Ch.  219. 

In  Newbould  v.  Smith  (1886)  33  Ch.  D.  127,  it  was  held  that  the  assignee  of 
the  equity  of  redemption  would  not  be  deprived  of  the  benefit  of  the  statute 
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by  payments  made  by  the  mortgagor.  This  is  directly  opposed  to  Lewin  v. 
Wilson  (1889)  11  App.  Gas.  647,  but  the  latter  case  settles  the  law  for  the 
colonies  :  Trust  and  Loan  Co.  v.  Stevenson  (1892)  20  A.  R.  66.  Newbould  v. 
Smith  was  affirmed  by  the  House  of  Lords  on  other  grounds  ;  (1889)  14  App. 
Cas.  423,  and  the  learned  Lords  in  their  judgments  carefully  guarded  them- 
selves against  adopting  the  proposition  laid  dowii  by  the  Court  below. 

Foreclosure.  A  judgment  of  foreclosure  will  give  a  new  starting  point  : 
Heath  v.  Pugh  (1881)  6  Q.B.D.  345,  7  App.  Cas.  235. 

Dower. 

Agreement  in  Lieu  of  Dower.  An  agreement  between  the  widow  and  the 
heir,  under  which  the  lessee  of  the  land  was  to  pay  the  widow  one-third  of  the 
rent,  prevented  the  running  of  the  Statute  ;  Eraser  v.  Gunn  (1879)  27  Gr.  63. 

Possession  by  Widow.  If  the  widow  remains  in  possession  of  the  land  with- 
out having  dower  assigned,  her  possession  is  not  as  dowress  ;  Johnston  v. 
Oliver  (1883)  3  0.  R.  43,  and  accordingly  before  5th  March,  1880,  when  s.  26 
was  enacted,  a  widow  who  had  been  in  possession  with  her  infant  daughters, 
without  having  dower  assigned,  for  more  than  ten  years,  lost  her  dower  en- 
tirely. 

Estates  Tail. 

Estates  Tail.  Possession  by  a  grantee  of  a  tenant  in  tail  under  a  convey- 
ance insufficient  to  bar  the  issue  will  not,  during  the  lifetime  of  the  tenant  in 
tail,  be  adverse  so  as  to  ripen  into  a  title  under  s.  27  :  Rimington  v.  Cannon 
(1853)  12  C.  B.  1  ;  Penny  v.  Allen  (1855)  7  D.  M.  &  G.  409 ;  Morgan  v.  Morgan 
(1870)  L.  R.  10  Eq.  99  ;  but  if  the  conveyance  is  sufficient  to  bar  the  issue,  but 
not  the  parties  entitled  in  remainder,  i.  e.,  to  create  a  base  fee,  the  re- 
mainders over  will,  under  s.  29,  be  barred  at  the  expiration  of  ten  years  from 
the  time  when  a  disentailing  assurance,  effectual  to  bar  such  estate,  might  have 
been  executed  by  the  tenant  in  tail,  unless  such  possession  can  be  referred  to 
an  intervening  life  estate  ;  Mills  v.  Capel  (1875)  L.  R.  20  Eq.  692.  Where 
time  has  commenced  to  run  against  a  tenant  in  tail  it  will  not  stop  at  his 
death,  though  his  issue  may  be  under  disability;  Murray  v.  Watkins  (1890) 
62  L.  T.  796.  Possession  by  a  tenant  in  tail  after  he  has  forfeited  his  estate 
for  non-compliance  with  a  condition  is  not  adverse;  Astley  v.  Essex  (1874) 
L.  R.  18  Eq.  290. 


Equitable  Claims. 

Trusts.  S.  30  is  confined  to  express  trusts:  "There  must  be  a  trustee  in 
whom  the  land  is  vested  ;  there  must  be  an  express  trust,  by  which  I  under- 
stand the  Legislature  to  mean  a  trust  which  arises  upon  the  construction  of 
the  written  instrument,  not  upon  any  inference  of  law  imposing  a  trust  upon 
the  conscience;  a  trust  arising  upon  the  words  of  the  instrument  itself. 
Therefore  these  three  things  must  concur — there  must  be  land,  there  must  be 
the  trustee  of  the  land  and  there  must  be  the  cestui  que  trust,  for  whose  benefit 
in  this  respect  the  land  is  to  be  held,  and  all  that  must  be  found  upon  the  con- 
struction of  the  instrument  with  which  you  have  to  deal,"  per  Lord  Cairns, 
Cunningham  v.  Foot  (1878)  3  App.  Cas.  974,  984.  Resulting  trusts  are  not 
within  the  section;  Dickinson  v.  Teesdale  (1863)  1  D.  J.  &  S.  52;  nor  are 
trusts  arising  from  the  acts  of  parties  ;  Sands  to  Thompson  (1883)  22  Ch.  D. 
617.  Where  a  testator  devised  a  house  and  all  other  his  real  estate  to  his  ex- 
ecutors upon  trusts,  but  the  declaration  of  the  trusts  extended  to  the  house 
only  and  he  died  seized  of  two  other  houses,  it  was  held  that  the  executors 
were  express  trustees  for  the  heir-at-law  ;  Patrick  v.  Simpson  (1889)  24  Q.  B.  D. 
128  ;  Salter  v.  Cavanagh  (1838)  1  Dru.  &  Walsh  668.  An  acting  trustee  of  a 
will  containing  express  trusts  of  realty  not  vested  in  him  will  be  in  the  posi- 
tion of  an  express  trustee;  Life  Assn.  of  Scotland  v.  Siddal  (1860)  3  D.  F.  &  J. 
58.  The  trust  of  the  surplus  in  the  ordinary  form  of  power  of  sale  is  an  ex- 
press trust ;  Re  Bell,  Lake  v.  Bell  (1886)  34  Ch.  D.  462  ;  Biggs  v.  Freehold  L. 
and  S.  Co.  (1899)  26  A.  R.  232.  Though  trustees  may  pay  the  rents  of  land  to 
the  wrong  person,  their  possession  will  not  be  adverse  as  against  the  real  cestui 
que  trust;  Lister  v.  Pickford  (1865)  34  Beav.  589  ;  and  the  fact  that  a  trustee 
believes  that  he  is  entitled  beneficially  will  not  enable  him  to  acquire  title  by 
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possession  ;  Houghton  v.  Bell  (1892)  23  S.C.R.  498  ;  Wright  v.  Bell  (1890) 
18  A.  R.  25.  Trustees  in  possession  under  a  void  deed  will  acquire  title  by 
length  of  possession;  Churcher  v.  Martin  (1889)  34  Ch.  D.  312. 

Where  the  cestui  qtie  trust  and  his  trustee  are  both  out  of  possession  the  ex- 
istence of  the  trust  does  not  prevent  the  operation  of  the  Statute. 

A  conveyance  by  a  trustee  to  a  purchaser  for  value  gives  a  start  to  the 
Statute,  even  if  the  purchaser  has  notice  of  the  trust  ;  Atty.-Gen.  v.  Magdalen 
College  (1857)  6  H.  L.  C.  189. 

Trusts  for  charities  are  within  s.  30,  and  the  Attorney-General  stands  only 
in  the  same  situation  as  those  who  are  entitled  to  the  benefit  of  the  charity  ; 
Atty.-Gen.  v.  Magdalen  College  (1857)  18  Beav.  223,  6  H.  L.  C.  189. 

Concealed  Fraud.  The  principal  cases  under  ss.  31  and  32  are  referred  to 
ante  p.  677. 

Disabilities. 

The  disabilities  allowed  for  in  actions  to  recover  land  or  rent  are  (1)  infancy, 
(2)  idiocy,  (3)  lunacy,  (4)  unsoundness  of  mind.  Coverture  and  absence  from 
Upper  Canada  were  disabilities  until  1874;  see  C.  S.  U.  C.  ,  c.  88,  s.  45; 
38  Viet.  c.  16. 


Mortgages.  The  disability  clause?;  dn  not,  apply  to  mnrt.gflgft  actions  :  Kins- 
man v.  Rouse  (1881)  17  Ch.  D.  104  ;  Forster  v.  Patterson  (1881)  17  Ch.  D.  132; 
When  Faulds  v.  Harper  (1882)  2  0.  R.  405,  11  S.  C.  R.  655,  was  before  the 
Courts  the  Statute  in  force  was  R.  S.  0.  (1877)  c.  108,  s.  43,  and  the  words  of 
the  section  then  read,  "If  at  the  time  at  which  the  right  ...  to  bring 
an  action  .  .  .  first  accrues  as  aforesaid,''  and  the  italicised  words  were  held 
to  extend  to  all  the  sections  of  the  Statutes  respecting  the  recovery  of  land  or 
rent,  and  the  English  cases  were  therefore  distinguishable.  The  case  followed 
the  earlier  decision  in  Hall  v.  Caldwell  (1862)  8  U.  C.  L.  J.  93,  which  was  a 
decision  upon  C.  S.  U.  C.  c.  88,  c.  45,  which  contained  instead  of  the  italicised 
words  the  words  "as  hereinbefore  mentioned."  The  collocation  of  the  various 
sections  has  been  consistently  maintained  in  Canadian  legislation.  The. 
equivalent  English  sections  were  3  &  4  W.  IV.  c.  27,  s.  16,  and  37-38  V. 
c.  57,  s.  3,  which  preceded  the  mortgage  sections.  In  the  revision  of  1887 
s.  43  was  restricted  to  cases  arising  under  ss.  4,  5  and  6,  with  the  object  ap- 
parently of  adopting  the  English  rule. 

Disability  Must  Exist  when  Right  Accrues.  When  time  once  begins  to  run 
under  the  Statute  it  never  stops,  notwithstanding  subsequent  disability  of  the 
party  entitled  or  of  some  person  claiming  under  him. 

Twenty  Years  Utmost  Limit.  Under  s.  44,  twenty  years  is  the  utmost  limit 
allowed  for  disabilities.  If  a  party  is  under  disability  at  the  time  his  right 
accrues,  and  continues  thereunder  more  than  twenty  years,  it  seems  a  strong 
thing  to  deprive  him  of  a  right  which  he  has  had  no  opportunity  of  exercising, 
but  the  terms  of  the  section  are  unequivocal  ;  Hicks  v.  Williams  (1888)  150.  R. 
228;  Doe  d.  Corbyn  v.  Branston  (1835)  3  A.  &  E.  63. 

Succession  of  Disabilities.  The  same  person  may  be  under  successive  dis- 
abilities such  as  infancy  when  the  right  accrues,  and  subsequent  lunacy.  In 
such  cases  the  right  is  preserved  until  five  years  after  the  removal  of  the  latter 
disability,  provided  the  twenty  years  is  not  exceeded;  Borrows  v.  Ellison 
(1871)  L.  R.  6  Ex.  128.  But  if  a  person  under  disability  dies,  five  years  from 
his  death  will  under  s.  45  be  the  longest  period  by  which  the  limitation  of  ten 
years  may  be  exceeded,  although  his  right  may  pass  to  some  other  person 
under  disability. 

Easements. 

Prescription.  Under  English  law  prescription  is  properly  applicable  only  to 
incorporeal  hereditaments.  Every  prescription  supposses  a  grant.  For  such 
things  as  can  have  no  lawful  beginning  nor  be  created  at  this  day  by  any 
manner  of  grant,  or  reservation  or  deed,  that  can  be  supposed,  no  prescription 
is  good  ;  Potter  v.  North  1  Vent.  387  .quoted  by  Lord  Selborne  in  Dalton 
v.  Angus  (1881)  6  App.  Cas.  740,  795.  Before  the  Prescription  Act,  10  &  11 
V.  c.  5  (C.  S.  U.  C.  c.  88,  ss.  36-44)  the  enjoyment  must  have  existed  time  out 
of  mind,  which  in  England  meant  from  before  the  reign  of  Richard  I.  But  a 
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regular  usage  from  20  years  not  explained  or  contradicted  was  sufficient  in 
many  cases  to  enable  a  presumption  of  a  legal  origin  to  be  made  ;  Campbell  v. 
Wilson  (1803)  3  East  294  ;  7  R.  R.  462.  The  jury  in  such  cases  was  directed 
to  presume  a  grant,  but  this  was  so  heavy  a  tax  on  the  consciences  and  good 
sense  of  juries  that  the  Legislature  intervened  and  made  that  possession  a  bar 
or  title  of  itself  which  was  so  before  only  by  the  intervention  of  a  jury  ;  Per 
Parke  B.,  Bright  v.  Walker  (1834)  1  C.  M.  &  R.  211  ;  40  R.  R.  536. 

"  As  of  Right."  The  easement  must  in  all  cases  be  enjoyed  "as  of  right,"  i,e., 
openly  and  in  the  manner  that  a  person  rightfully  entitled  would  have  used  it, 
and  not  by  stealth  as  a  trespasser  would  have  done,  nor  by  violence,  nor  by 
occassionally  asking  permission  ;  Tickle  v.  Brown  (1836)  4  A.  &  E.  369  ; 
Bright  v.  Walker  (1834)  1  C.  M.  &  R.  211,  40  R.  R.  536  ;  Mills  v.  Colchester 
(1867)  L.  R.  2  C.  P.  486  ;  I)e  la  Warr  v.  Miles  (1881)  17  Ch.  D.  535,  591.  The 
enjoyment  "as  of  right"  is  in  other  words,  of  the  kind  required  by  the  civil  law, 
nee  clam,  nee  vi,  nee  precario  ;  Eaton  v.  Swansea  Waterworks  Co.  (1851)  17  Q.  B. 
267  ;  Wood  v.  Waud  (1849)  3  Ex.  748  ;  Dalton  v.  Angus  (1881)  6  App.  Cas. 
740  ;  Warin  v.  London  and  Canadian  Loan  Co.  (1885)  7  0.  R.  706.  No  ease- 
ment can  be  acquired  by  the  occupier  of  two  tenements  over  either  of  them, 
the  enjoyment  is  in  such  cases  not  "  as  of  right"  but  by  virtue  of  his  occupa- 
tion of  the  soil  ;  the  law  does  not  allow  the  co-existence  of  an  easement  in  land 
with  the  possession  of  the  land  itself  ;  Harbidge  v.  Warwick  (1849)  3  Ex.  552; 
jf^  Ladyman  v.  Grave  (1871)  L.  R.  6  Ch.  763.  The  owner  of  two  tenements  there- 
^  fore  can  have  no  easement  over  one  in  respect  of  the  other  ;  Attrill  v.  Platt 

(1883)  10  S.  C.  R.  425;  Roe  v.  Siddons  (1889)  22  Q.  B.  D.  236.  The  mere 
unity  of  possession  of  the  dominant  and  servient  tenement  eve»  though  the 
the  possession  of  one  should  be  the  possession  of  a  disseisor  will  operate  to  make 
the  enjoyment  not  "as  of  right"  so  as  to  prevent  the  acquisition  of  an  easement 
under  the  Statute;  Innes  v.  Ferguson  (1894)  21  A.  R.  323,  23  S.  C.  R.  703, 
and  the  same  result  follows  where  the  same  tenant  occupies  both  premises  ; 
Battishill  v.  Reid  (1856)  18  C.  B.  696  ;  Outram  v.  Maude  (1881)  17  Ch.  D.  391. 
Where  the  owner  of  the  alleged  dominant  tenement  is  also  the  owner  of  the 
alleged  servient  tenement  inasmuch  as  he  could  not  himself  acquire  an  ease- 
ment over  the  servient  tenement,  neither  can  his  tenants  of  the  dominant  tene- 
ment ;  Warburton  v.  Parke  (1857)  2  H.  &  N.  64.  The  unity  of  possession  of 
a  tenant  under  different  landlords  prevents  the  enjoyment  from  being  "as  of 
right"  ;  Clay  v.  Thackrah  (1839)  9  C.  &  P.  47. 

The  right  must  be  as  of  right  against  the  land,  not  against  the  individval ; 
per  Bramwell  B.,  Warburton  v.  Parke  (1857)  2  H.  &  N.  70.  Unity  of  seisin 
will  entinguish  an  easement  or  prevent  its  existence  when  the  estates  in  the 
two  tenements  are  of  an  equally  "  high  and  perdurable  "  character,  or  where 
the  estate  in  the  dominant  tenement  is  less  in  quantum  and  duration  than  the 
estate  of  the  same  person  in  the  servient  tenement ;  Co.  Litt  313  a,  b.  ;  Re 
Cockburn  (1897)  27  0.  R  450.  459  ;  Backus  v.  Smith  (1880)  5  A.  R.  341  ;  and 
where  the  estate  in  the  servient  tenement  is  less  than  the  estate  in  the  dominant 
the  easement  will  be  suspended  during  the  unity  of  seisin  ;  //>.  But  such  unity 
is  not  the  unity  of  possession,  which  prevents  enjoyment  "  as  of  right  "  under 
the  Statute.  A  tenancy  for  even  a  week  of  the  servient  tenement  by  the  owner 
of  the  dominant  tenement  will  stop  the  acquisition  of  an  easement  under  the 
Statute  ;  England  v.  Wall  (1842)  10  M.  &  W.  699  ;  Warburton  v.  Parke  (1857) 
2  H.  &  N.  64  ;  or  at  any  rate  suspend  it ;  Stothard  v.  Hilliard  (1890)  19  0.  R. 
542.  Unity  of  seisin  is,  however,  in  all  cases  prima  facie  evidfnce  of  posses- 
sion ;  Clayton  v.  Corby  (1843)  5  Q.  B.  415. 

Enjoyment  permitted  only  so  long  as  some  particular  purpose  is  served  ; 
Arkwright  v.  Gell  (1839)  5  M.  &  W.  203  ;  Mason  v.  Shrewsbury  Ry.  Co.  (1871) 
L.  R.  6  Q.  B.  578  ;  Wood  v.  Waud  (1849)  3  Ex.  748,  or  by  occasional  permis- 
sion ;  Monmouth  Canal  Co.  v.  Harford  (1834)  1  C.  M.  &  R.  614;  40  R.  R. 
648  ;  is  not  "  as  of  right."  So  contentious  user  is  not  "as  of  right"  ;  Eaton  v. 
Swansea  Waterworks  Co.  (1851)  17  Q.  B.  267.  An  enjoyment  by  the  occupier 
of  rights  of  property,  e.g.,  to  the  use  of  an  artificial  watercourse  over  adjoin- 
ing property  of  which  he  is  also  tenant  will  be  referred  to  his  enjoyment  under 
his  tenancy  whether  strictly  authorized  or  not,  or  to  the  friendly  comity  which 
exists  between  landlord  and  tenant,  and  will  not  be  "as  of  right"  ;  Chamber 
Colliery  Co.  v.  Hopwood  (1886)  32  Ch.  D.  549. 

Where  parties  used  water  which  escaped  from  the  locks  of  a  canal,  the  enjoy- 
ment was  held  not  to  be  "as  of  right,"  but  rather  by  permission,  which  the  own- 
ers might  have  withdrawn  at  pleasure  ;  Staffordshire  Canal  Co.  v.  Birmingham 
Canal  Navigation  Co.  (1866)  L.  R.  1  H.  L.  254  ;  and  it  is  clearly  settled  that 
the  owner  of  a  dominant  tenement  having  the  right  to  discharge  water  on  a 
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servient  tenement  cannot  be  compelled  to  continue  to '  do  so,  although  the 
owner  of  the  servient  tenement  may  make  some  use  of  the  water  ;  Arkwright 
v.  Gell  (1839)  5  M.  &  W.  203  ;  Mason  v.  Shrewsbury  Ry.  Co.  (1871)  L.  R.  6 
Q.  B.  578  ;  Oliver  v.  Lockie  (1894)  26  0.  R.  28.  Where  a  building  stood  upon 
land  which  the  owner  was  bound  on  demand  to  macadamize  as  a  street  he  was 
held  not  to  enjoy  "as  of  right "  an  easement  to  the  support  of  a  wall  for  the 
building  ;  Tone  v.  Preston  (1883)  24  Ch.  D.  739. 

Where  a  parol  permission  extends  over  the  whole  20  years  the  user  is  "as  of 
right,"  while  user  by  occasional  permission  is  not  ;  Kinloch  v.  Neville  (1840)  6 
M.  &  W.  795;  Monmouth  Canal  Co.  v.  Harford  (1834)  1  C.  M.  &  R.  614, 
40  R.  R.  648,  but  user  originating  in  agreement  may  be  presumed  to  continue 
under  a  similar  agreement  ;  Gaved  v.  Martyn  (1865)  19  C.  B.  N.  S.  732  ; 
Malcolm  v.  Hunter  (1884)  16  0.  R.  102. 

Though  an  interruption  will  not,  unless  acquiesced  in  for  one  year,  be  sufficient 
to  prevent  as  a  matter  of  law  the  acquisition  of  an  easement,  an  interruption 
acquiesed  in  for  less  than  a  year  is  evidence  that  the  enjoyment  is  not  "as  of 
right"  ;  Eaton  v.  Swansea  Waterworks  Co.  (1851)  17  Q.  B.  275. 

No  prescriptive  right  can  be  acquired  where  there  is  any  concealment  and 
probably  none  where  the  enjoyment  has  not  been  open ;  per  Lord  Blackburn, 
Dalton  v.  Angus  (1881)  6  App.  Cas.  827. 

Easements  outside  Statute.  The  Statute  has  not  taken  away  any  of  the 
modes  of  claiming  easements  which  existed  before  ;  Aynsley  v.  Glover  (1875) 
L.  R.  10  Ch.  283  ;  Dalton  v.  Angus  (1881)  6  App.  Cas.  814  ;  so  that  evidence 
of  user  for  20  3rears  may  be  evidence  of  a  grant  even  in  a  case  where  the 
statutory  right  cannot  be  acquired  under  30  years  ;  Hanmer  v.  Chance  (1865) 
34  L.  J.  Ch.  413.  And  a  lost  grant  will  be  inferred  from  20  years  user  of  a 
shaft  for  the  free  passage  of  air  from  a  cellar  ;  Bass  v.  Gregory  (1890)  25  Q.  B. 
D.  481. 

Easements  in  Gross.  To  acquire  an  easement  under  the  Statute  it  must  be 
appurtenant  to  some  other  land.  An  easement  in  gross  is  not  within  the 
Statute  ;  Shuttleworth  v.  Le  Fleming  (1865)  19  C.  B.  N.  S.  687  ;  Saunders  v. 
Latham  (1856)  4  W.  R.  97. 

There  must  be  a  Dominant  and  a  Servient  Tenement.  There  can  be  no  ease- 
ment properly  so  called  unless  there  be  both  a  servient  and  a  dominant  tene- 
ment ;  Ranjeley  v.  Midland  Ry.  Co.  (1868)  L.  R.  3  Ch.  306,  310.  The  ease- 
ment must  be  connected  with  the  dominant  tenement  ;  Ackroyd  v.  Smith 
(1850)  10  C.  B.  164.  A  dominant  tenement  in  one  of  which  the  owner  has  an 
easement  or  privilege  over  another  tenement,  which  is  called  the  servient 
tenement. 

Novel  Easement.  An  easement  must  be  of  a  known  and  usual  kind.  An 
exclusive  right  to  let  boats  on  a  canal  cannot  be  granted  so  as  to  bind  the  land; 
Hill  v.  Tupper  (1863)  2  H.  &  C.  121.  So  rights  which  are  too  vague  and 
uncertain  cannot  be  acquired  by  prescription  such  as  the  right  to  use  a  way 
for  purposes  unconnected  with  the  enjoyment  of  the  land  to  which  it  is 
annexed  ;  Ackroyd  v.  Smith  (1850)  10  C.  B.  164;  Bailey  v.  Stephens  (1862)  12 
C.  B.  N.  S.  91  ;  or  a  right  to  the  free  passage  of  air  to  a  windmill ;  Webb  v. 
Bird  (1861)  10  C.  B.  N.  S.  268,  13  C.  B.  N.  S.  841 ;  or  to  subterranean  water 
flowing  in  no  defined  channel  ;  Chasemore  v.  Richards  (1859)  7  H.  L.  C.  349, 
or  the  right  to  the  access  of  air  to  a  chimney  ;  Bryant  v.  Lefever  (1879)  4 
C.  P.  D.  172. 

Requisites  of  Valid  Prescription.  A  prescription  must  be  (1)  certain  (2)  rea- 
sonable (3)  annexed  to  land.  A  claim  to  carry  away  so  much  clay  as  may  be 
required  at  a  certain  kiln  is  bad  ;  Clayton  v.  Corby  (1843)  5  Q.  B.  415.  The 
servitude  must  not  be  so  large  as  to  preclude  the  ordinary  use  of  the  servient 
tenement ;  Dyce  v.  Hay  (1852)  1  Macq.  H.  L.  305.  The  right  to  the  whole  of 
the  coal  under  the  land  cannot  be  claimed  by  prescription,  but  the  right  to 
take  coal  may  be  so  claimed  ;  Wilkinson  v.  Proud  (1843)  11  M.  &  W.  33. 

Insufficiency  of  Enjoyment.  Until  the  owner  of  the  alleged  dominant  tene- 
ment does  some  act  with  respect  to  the  alleged  servient  tenement  which  the 
owner  thereof  could,  if  so  minded,  stop,  either  physically  or  by  action,  he  has 
imposed  no  servitude  thereon  and  time  does  not  commence  to  run.  The  right 
to  make  a  noise  so  as  to  annoy  a  neighbor  cannot  be  supported  by  user  unless 
during  the  period  of  user  the  noise  has  amounted  to  an  actionable  nuisance  ; 
Sturges  v.  Bridgman  (1879)  11  Ch.  D.  852  ;  and  a  prescriptive  right  cannot  be 
gained  by  a  riparian  proprietor  to  use  the  water  so  as  to  damage  his  neighbor 
without  proof  of  an  unreasonable  use  of  water  to  the  injury  of  such  neighbor 
for  twenty  years  ;  Ellis  v.  Clemens  (1891)  21  0.  R.  227,  22  0.  R.  216. 
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Term  of  Enjoyment:  The  following  terms  of  enjoyment  are  prescribed  by 
the  Statute  : — 

Profit  a  prendre,  30  years,  indefeasible  after  60  years.  Right  of  .  way  or- 
other  easement ;  20  Years,  indefeasible  after  40  years.  Right  to  water,  20 
years,  indefeasible  after  40  years. 

Defeasible  as  Before.  Until  the  easement  becomes  indefeasible  a  claim 
thereto  may  be  answered  by  proof  of  a  grant,  or  of  a  license  written  or  parol 
for  a  limited  period  comprising  the  whole  or  part  of  the  period  of  user,  or  of 
the  absence  or  ignorance  of  the  parties  interested  in  opposing  the  claim  and 
their  agents  during  the  whole  time  that  it  was  exercised  ;  Bright  v.  Walker 
(1834)  1  C.  M.  &  R.  211,  40  R.  R.  536.  If  it  be  shewn  that  it  would  have 
been  ultra  vires  of  a  railway  company  to  grant  an  easement  over  their  land  the 
easement  which  would  otherwise  have  been  acquired  by  20  years  enjojrment 
,  will  be  defeated  ;  Re  Canada  Southern  Ry.  Co.  and  Lewis  (1884)  20  C.  L.  J. 

241  ;  Canada  Southern  Ry.  Co.  v.  Niagara  Falls  (1892)  22  0.  R.  41.  Where 
during  the  first  half  of  the  period  of  enjoyment  of  an  easement  the  servient 
tenement  was  unoccupied,  or  in  a  state  of  nature,  and  its  owners  were  out  of 
the  country,  the  prescriptive  right  was  not  maintained  ;  McKay  v.  Bruce 
(1891)200.  R.  709.  The  mere  knowledge  of  a  tenant  will  be  insufficient  ; 
Daniel  v.  North  (1809)  11  East  372  ;  unless  for  such  a  length  of  time  that  the 
knowledge  of  the  landlord  may  be  presumed  ;  Jamieson  v.  Coulter  (1873)  21 
W.  R.  852  ;  Gray  v.  Bond  (1821)  2  Brod.  &  B.  667,  23  R.  R.  530, 

Enjoyment  under  Deed  or  Writing.  The  time  during  which  the  enjoyment  of 
an  easement  is  by  some  consent  or  agreement  expressly  made  or  given  for  that 
purpose  by  deed  or  writing  will  not  be  reckoned  in  the  time  necessary  to 
acquire  a  prescriptive  right  although  the  easement  has  been  enjoyed  for  the 
full  period  which  otherwise  would  make  it  indefeasible  ;  ss,  34,  35.  The  deed 
or  writing  need  not  be  signed  by  the  owner  of  the  servient  tenement.  A  docu- 
ment signed  by  the  owner  of  the  dominant  tenement  is  sufficient ;  Bewley  v. 
Atkinson  (1879)  13  Ch.  D.  283  ;  but  a  mere  exception  of  the  easement  out  of  a 
grant  of  the  dominant  tenement  is  not  an  agreement  preventing  the  acquisition 
of  the  easement  by  prescription ;  Mitchell  v.  Cantrill  (1887)  37  Ch.  D.  56. 

Profit  a  Prendre.  S.  34  applies  to  a  profit  k  prendre  which  is  a  right  to  take 
something  out  of  the  soil  of  another  and  is  not  an  easement ;  Manning  v.  Was 
dale  (1836)  5  A.  &  E.  764.  The  right  to  cut  down  and  carry  away  trees  or  to 
take  stones  and  sand,  or  to  cut  and  carry  away  litter  is  a  profit  &  prendre  ; 
Bailey  v.  Stevens  (1862)  C.  B.  N.  S.  91  ;  Constable  v.  Nicholson  (1863)  14  C. 
B.  N.  S.  230  ;  De  la  Warr  v.  Miles  (1881)  17  Ch.  D.  535.  The  right  cannot  be 
claimed  on  behalf  of  a  large  and  indefinite  class  such  as  the  owners  and  occu- 
piers of  several  tenements;  Gatewards  case  (1607)  6  Rep.  59  b. ;  Tilbury  v. 
Silva  (1890)  45  Ch.  D.  98. 

Ways,  Easements  and  Water  Courses.  S.  35  includes  all  easements  properly 
so  called  except  the  right  to  light ;  Dalton  v.  Angus  (1881)  6  App.  Gas.  740, 
798  ;  Simpson  v.  Godmanchester  (1897)  A.  C.  696,  709.  A  right  to  lateral 
support  from  adjoining  land  may  be  acquired  by  20  years  uninterrupted  enjoy- 
ment for  a  building  proved  to  have  been  newly  built  or  altered  so  as  to 
increase  the  lateral  pressure  at  the  beginning  of  that  time  ;  and  it  is  so 
acquired  if  the  enjoyment  is  peaceable  and  without  deception  or  conceal- 
ment, and  so  open  that  it  must  be  known  that  some  support  is  being 
enjoyed  from  the  building;  Dalton  v.  Angus  (1881)  6  App.  Cas.  740;  see 
Backus  v.  Smith  (1880)  5  A.  R.  341  ;  and  such  aright  may  be  enforced  by  the 
tenant;  McCann  v.  Chisholm  (1883)  2  0. R.  506.  The  ways  covered  by  the 
section  are  private  rights  of  way  and  not  public  highways.  No  private  easement 
by  prescription  can  be  acquired  over  a  public  highway ;  Warin  v.  London  and 
Canadian  Loan  Co.  (1885)  14  S.  C.  R.  232.  A  more  extended  right  cannot  be 
acquired  than  that  which  has  been  enjoyed  for  20  years  Buell  v.  Read  (1849)  5 
U.  C.  R.  546  ;  McNab  v.  Adamson  (1850)  6  U.  C.  R.  100 ;  Ruttan  v.  Winans 
(1856)  5  C.  P.  379.  A  right  of  way  is  commensurate  only  with  the  user,  so 
that  user  for  carriages  will  not  prove  a  right  of  way  for  cattle  ;  Ballard  v. 
Dyson  (1808)  1  Taunt,  279,  9  R.  R.  770  and  an  user  for  agricultural  purposes 
will  not  support  an  easement  for  mineral  purposes  ;  Bradburn  v.  Morris  (1876) 
3  Ch.  D.  812.  Such  a  right  cannot  be  increased  by  imposing  on  the  servient 
tenement  an  additional  burden,  so  that  a  right  of  way  to  one  place  cannot  be 
used  for  the  purpose  of  going  elsewhere  ;  Williams  v.  James  (1867)  L.  R.  2  C. 
P.  577.  Where  a  road  had  been  immemorially  used  to  a  farm  not  only  for 
usual  agricultural  purposes,  but  in  certain  instances  for  carrying  building 
materials  to  enlarge  the  farm-house  and  rebuild  a  cottage  on  the  farm,  and 
for  carting  away  sand  and  gravel  out  of  the  farm  it  was  held  that  H 
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right  of  way  for  carting  the  materials  required  for  building  a  number  of  new 
houses  on  the  land  was  not  established  ;  Wimbledon  and  Putney  Conserva- 
tors v.  Dixon  (1875)  1  Ch.  D.  362.  The  question  whether  an  alleged  excessive 
use  is  in  the  ordinary  and  reasonable  use  of  the  land  to  which  the  right  of 
way  exists,  or  is  a  mere  colorable  use  of  the  way  for  purposes  other  than 
those  to  which  the  right  extends,  is  for  the  jury  ;  Skull  v.  Glenister  (1864) 
16  C.B.N.S.  81  ;  Williams  v.  James  (1867)  L.R.  2  C.P.  577  ;  Robinson  v.  Pur- 
dom  (1899)  26  A.R.  95,  19  C.L.T.  374.  Opening  a  small  shop  in  a  dwelling  house 
to  which  a  way  exists  does  not  render  the  user  of  the  way  excessive  ;  Sloan  v. 
Holliday  (1874)  30  L.  T.  757,  but  by  Changing  a  cottage  into  a  tan  yard  a  right 
of  way  restricted  to  the  purposes  of  the  cottage  would  be  extinguished  ;  Hem- 
ing  v.  Burnett  (1852)  8  Ex.  192. 

The  right  of  diverting  or  penning  back  w^,tgr  which,  in  its  natural  course,  i<i 
would  flow  over  or  along  the  land'  01  a  riparian,  owner  may  be  acquired  by  Is**** 
prescription  under  the  Statute  ;  Mason  v.  Shrewsbury  Ry.  Co.  (1871)  L.R.  6*  l 
Q.B.  587  ;  Stothart  v.  Hilliard  (1890)  19  O.R,  542.  The  right  will  be  confined 
to  the  height  of  water  actually  used  and  will  not  extend  to  the  height  of  the 
dam  ;  McKechnie  v.  McKeyes  (1852)  10  U.C.R.  37.  The  right  to  use  bracket 
boards  on  a  mill  dam  may  be  acquired  ;  Campbell  v.  Young  (1871)  18  Gr.  97. 
A  plainly  defined  channel  of  a  permanent  character  through  which  water  flows 
either  from  a  perennial  living  source  or  periodically  from  natural  sources  is  a 
water-course  ;  Beer  v.  Stroud  (1888)  19  O.R.  10  ;  Arthur  v.  Grand  Trunk  Ry. 
(1894)  25  O.R.  37,  22  A.R.  89.  A  right  to  discharge  rain  water  from  a  house 
upon  the  adjoining  land  may  be  acquired  by  20  years  user  ;  Thomas  v.  Thomas 
(1834)  2  C.M.  &  R.  34,  and  will  not  be  lost  by  raising  the  house  in  the  absence 
of  evidence  of  increased  servitude  ;  Harvey  v.  Walters  (1873)  L.R.  8  C.P.  162. 
But  a  right  to  have  rain  fall  from  the  eaves  will  not  justify  the  erection  of  a 
spout  so  as  to  discharge  the  water  in  a  body  ;  Reynolds  v.  Clarke  (1725)  2  Ld. 
Raym.  1399.  A  right  to  pollute  a  stream  may  be  acquired  ;  Baxendale  v. 
McMurray  (1867)  L.R.  2  Ch.  790  ;  but  the  injury  must  be  perceptible  for  the 
full  period  ;  Goldsmid  v.  Tunbridge  Wells  Commissioners  (1866)  L.R.  1  Ch.  349. 
The  right  to  discharge  sewage  through  a  drain  may  also  be  acquired  ;  Attorney- 
General  v.  Dorking  (1882)  20  Ch.  1).  590.  Prescriptive  rights  may  be  acquired 
in  permanent  artificial  watercourses  ;  Rameshur  Pershad  Narain  Singh  v. 
Koonji  Behari  Pattuk  (1878)  4  App.  Cas.  121. 

Whether  a  right  can  be  acquired  to  the  access  of  air  to  the  dominant  tene- 
ment under  the  Statute  must  now  be  deemed  unsettled.  A  number  of  oases 
commencing  with  Webb  v.  Bird  (1863)  13  C.B.N.S.  841,  and  followed  by 
Bryant  v.  Lefever  (1879)  4  C.P.D,  172,  Harris  v.  De  Pinna  (1886)  33  Ch.  D. 
238,  and  Chastey  v.  Ackland  (1895)  2  Ch.  389,  had  decided  that  the  right  to 
the  access  of  air  did  not  come  within  the  act,  but  on  the  latter  case  coming 
before  the  House  of  Lords,  several  of  their  Lordships  dissented  from  the  rea- 
soning and  decision  of  the  Jourt  of  Appeal,  but  a  settlement  being  effected  no 
judgments  were  delivered  ;  see  (1897)  A.  C.  155. 

Effect  of  Being  Indefeasible.  When  rights  have  been  enjoyed  for  the  respec- 
tive periods  of  60  and  40  years  as  the  case  may  be,  they  are  indefeasible  not- 
withstanding any  disability  of  the  owners  of  the  servient  tenement  from  time 
to  time,  save  that  a  reversioner  may  within  3  years  after  the  termination  of  an 
estate  for  life,  or  a  term  of  years  exceeding  3  years,  resist  the  claim  under  s.  41. 
In  two  Irish  cases,  Beggan  v.  McDonald  (1878)  2  L.R.  Ir.  560  and  Fahey  v. 
Dwyer  (1879)  4  L.R.  Ir.  271,  it  was  held  that  an  enjoyment  by  a  tenant  of  a 
right  of  way  over  land  leased  by  another  tenant  from  the  same  landlord  for  the 
indefeasible  period,  gave  him  an  easement  against  the  tenant  though  not 
against  the  landlord.  In  Harris  v.  De  Pinna  (1886)  33  Ch.  D.  238,  253,  Chitty, 
J.,  thought  that  the  Irish  cases  should,  if  they  would  have  disposed  of  the 
case,  be  followed.  But  an  easement  for  a  term  of  years  though  capable  ot 
being  created  by  grant  cannot  be  gained  by  prescription.  Unless  the  enjoy- 
ment gives  a  title  against  all  it  will  give  no  title  at  all  ;  Bright  v.  Walker 
(1834)  1  C.M.  &  R.  211  ;  Wheaton  v.  Maple  (1893)  3  Ch.  48;  Stothard 
v.  Hilliard  (1890)  19  0.  R.  542.  A  tenant  cannot  acquire  an  easement 
under  s.  35  against  other  property  of  his  landlord  ;  Garford  v.  Moffatt 
(1868)  L.R.  4  Ch.  133.  Easements  of  light  for  a  building  were  capable 
of  being  acquired  by  a  tenant  for  a  long  term  against  his  landlord  ; 
Frewen  v.  Phillips  (1862)  11  C.B.N.S.  449  ;  Mitchell  v.  Cantrill  (1887)  37  Ch. 
D.  56  ;  Robson  v.  Edwards  (1893)  2  Ch.  146  and  against  a  landlord  by  user 
while  the  lands  were  occupied  by  his  tenant  ;  Simper  v.  Foley  (1862)  2  J.  &  H. 
555  ;  but  it  is  to  be  observed  that  the  enjoyment  of  the  easement  of  light  vraa 
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not  required  to  be  "as  of  right  ";  London  Corporation  v.  Pewterer's  Co.  (1842) 
2  M.  £  Rob.  409  ;  Truscott  v.  Merchant  Tailor's  Co.  (1856)  11  Ex.  855. 

Statute  Operates  as  a  Conveyance,  When  a  prescriptive  right  such  as  the 
Statute  requires  is  shown  the  claimant  is  entitled  to  succeed  without  the 
exercise  of  any  discretion  on  the  part  of  the  jury  ;  the  Statute  serves  as  a  kind 
of  parliamentary  conveyance  of  the  easement ;  McKechnie  v.  McKeyes  (1852) 
10U.C.R.  37,  56. 

Light.  Before  the  Prescription  Act  a  consensual  origin  of  the  right  to  the 
access  and  use  of  light  for  windows  was  presumed  from  20  years  user  ;  Lewis 
v.  Price  (1761)  2  Wms.  Saund.  504  ;  Cross  v.  Lewis  (1824)  2  B.  &  C.  689.  The 
easement  in  such  a  case  was  negative  in  its  character  because  unlike  a  right  of 
way  it  did  not  begin  in  acts  of  enjoyment  which  were  prima  facie  an  encroach- 
ment upon  the  neighbor's  soil  ;  per  Bowen,  J.,  Dalton  v.  Angus  (1881)  6  App. 
Gas.  7»4. 

By  the  Prescription  Act,  the  right  to  light  was  until  1880,  given  by  positive 
enactment,  and  it  was  said  by  Lord  Westbury  in  Tapling  v.  Jones  (1865)  11 
H.  L.  C.  290,  that  it  thereby  became  matter  juris  pottitivi  arid  did  not  require, 
and  therefore  ought  not  to  be  rested  on  any  presumption  of  grant  or  fiction  of 
a  license.  In  subsequent  cases,  however,  it  was  held  that  the  Act  had  not 
taken  away  any  of  the  former  modes  of  obtaining  the  right  ;  Aynsley  v.  Glover 
(1875)  L.R.  10  Ch.  283,  and  see  Norfolk  v.  Arbuthnot  (1880)  5C.P.D.  390;  Eccles- 
iastical Commissioners  v.  King  (1880)  14  Ch.  Div.  213.  The  grantee  of  a  house 
has  a  prima  facie  right  to  light  as  against  the  grantor  ;  Broomfield  v.  Williams 
(1897)  1  Ch.  602.  In  Burnham  v.  Garvey  (1879)  27  Gr.  80,  the  Court  said, 
"  it  is  worthy  of  consideration  whether  any  such  provision  as  is  made  by  our 
Act  (R.  S..  0.  1877,  c.  108)  is  suitable  to  the  conditions  and  exigencies  of  a 
Canadian  Town,"  and  jn  the  following  year  the  present  section  36  was  enacted 
and  the  acquisition  of  the  right  to  light,  by  prescription,  thenceforward  be- 
came impossible.  Claiming  under  a  lost  grant  is  not  claiming  by  prescription, 
and  it  may  be  that  a  jury  may  still  properly  be  directed  to  presume  a  grant 
upon  proof  of  enjoyment  for  20  years.  Such  presumption  ought  to  be  made  if 
the  enjoyment  has,  for  twenty  years,  been  consistent  with  a  grant ;  Dalton  v. 
Angus  (1881)  6  App.  Cas.  745,  751.  75ii,  766.  771,  779,  814,  828;  Goodman 
v.  Saltash  (1882)  7  App.  Cas.  633  ;  Phillips  v.  Halliday  (1891)  A.  C.  228,  231. 

Enjoyment  must  be  next  before  some  Action.  To  acquire  a  right  under  the 
Statute,  the  enjoyment  must  have  been  for  the  necessary  period  next  before 
the  commencement  of  some  suit  in  which  it  is  brought  in  question  ;  Hunt  v. 
Hespeler  (1857)  6  C.  P.  269  ;  McKechnie  v.  McKeyes  (1852)  10  U.  C.  R.  37. 
An}'  action  is  sufficient,  the  section  not  being  limited  to  the  pending  action 
only;  Cooper  v.  Hubbuck  (1862)  12  C.  B.  N.  S.  456.  An  action  which  was 
compromised  is  sufficient  ;  Beytagh  v.  Cassidy  (1868)  16  W.  R.  403.  An 
action  therefore  has  to  be  brought  before  the  title  to  the  easement  is  perfect  ; 
Wright  v.  Williams  (1836)  1  M.  &  W7.  98.  Where  the  enjoyment  extended 
down  to  a  period  within  four  years  from  the  action,  a  title  under  the  Statute 
had  not  been  acquired  ;  Parker  v.  Mitchell  (1840)  11  A.  &  E.  788.  Enjoyment 
for  the  necessary  period  before  the  act  complained  of  will  be  insufficient  if  no 
action  is  brought  until  after  the  expiration  of  a  year  from  the  cessation  of  the 
enjoyment  ;  Ward  v.  Robins  (1846)  15  M.  &  W.  242;  Richards  v.  Fry  (1838) 
7  A,  &  E.  707. 

Where  in  an  action  of  trespass,  the  defendant  proved  user  for  48  years  be- 
fore action,  with  the  exception  of  the  last  14  months,  his  defence  of  a  right  of 
way  under  the  Statute  was  held  not  to  be  sustained  ;  Lowe  v.  Carpen- 
ter (1851)  6  Ex.  825.  So  long  as  the  requisite  period  has  elapsed  from 
the  first  enjoyment  at  the  time  of  the  action,  the  right  exists  notwith- 
standing that  it  may  have  been  interrupted  before  that  period  expired 
and  the  action  is  in  respect  of  such  interruption  unless  the  interrup- 
tion has  been  acquiesced  in  for  one  year.  Enjoyment  therefore  for  any  period 
in  excess  of  19  years  will  confer  a  right  under  s.  35  though  actually  obstructed 
during  the  20th  year,  so  long  as  an  action  is  brought  after  the  20  years  have 
elapsed  and  within  one  year  from  the  interruption  ;  Flight  v.  Thomas  (1840) 
11  A.  &  E.  688,  8  01.  &  F.  231  ;  Burnham  v.  Garvey  (1879)  27  Gr.  80.  But 
although  an  effectual  interruption  may  be  impossible,  the  court  will  not  pro- 
tect the  inchoate  right  by  injunction  during  the  20th  year  ;  Bridewell  Hospi- 
tal v.  Ward  (1892)  62  L.  J.  Ch.  270  ;  Battersea  v.  Commissioners  of  Sewers 
(1895)  2  Ch.  708. 
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Enjoyment  must  be  Continuous.       The  whole  requisite  f  period  must  be  next 
before  the  action.     Hunt  v.  Hespeler  (1857)  6  C.  P.   269.      Two  periods   each 
less  than  20  years  but   separated  from   one   another  by   unity   of  possession 
cannot  be   added  together;    Re  Cockburn   (1896)   27  0.    R.    450;   Onley  v. 
Gardiner  (1838)  4  M.  &  W.  496:  Battishill  v.  Reid  (1856)   18  C.    B.    696.      A 
contrary  opinion  was  expressed  in  Ladyman  v.  Grave  (1871)  L.  R.  6  Ch.  763. 
These  cases  must  be  distinguished  from  those   under    ss.  40  and  41  where  the 
running  of  the  Statute  is  in  a  sense  interrupted  by  the  fact  that  the  owner  of 
the  servient  tenement  is  under  disability  or  by  the  existence  of  a  tenancy   for 
life  or  years  thereof.     In  the  case  of  a  discontinuous  easement  like  a   right  of 
way  it  is  extremely  difficult,  if  not  impossible,  to  say  exactly  what  cessations 
of  actual  user  are,  and  what  are  not,  consistent  with  such  an  actual  enjoyment 
for  the  full  period  of  20  years  as  the  Statute  requires  to   establish  the   right  ; 
Hollins  v.  Verney  (1884)  13  Q.  B.  D.  304,  308.     It   was   said   in   some   of  the 
earlier  cases  that  some  enjoyment  in  each  year  of  the  required  period  must  be 
shewn  ;  Parker  v.  Mitchell  (1840)  11  A.  &  E.  788  ;   De  la  Warr  v.  Miles  (1881) 
17  Ch.  D.  535,  593.     But  the  cases  now   establish  that   actual   enjoyment  for 
the  full  period  may  be  established  by   evidence   whicli   falls   short   of  proving 
actual  user  for  the  whole  of  that   period   without   anv   cessation  ;    Flight   v. 
Thomas  (1840)  11  A.  &  E.  688,  8  Cl.  &  F.  231  ;  Hollins  v.  Verney  (1884)  13  Q. 
B.  D.  304,  307-     Evidence  proving  user  more  than  20   years   before   action   is 
admissible  though  no  evidence  can  be  given  of  enjoyment  during  the   year  the 
requisite  period  must  have  commenced  ;  Lawson  v.  Langley   (1836)  4  A.  &  E. 
890,  and  cessation  of  the  user  of  a  watercourse  during  three  years  because   no 
water  was  then  running  therein  followed  by  user   for    19   years,  will  not   pre- 
vent the  right  from  being  acquired  ;  Hall  v.  Swift  (1838)  4  Bing.    N.    C.    381. 
Where    there    was    a    cessation    of    the    user    18    years    before    action    of 
a    right    of    common    of    pasture    for    2    years,     because    the    owner    had 
then  no    commonable    beasts,     it   was   held    that    the    cessation    of    enjoy- 
ment   was    accounted    for    in     such     a    way     as    to    justify     an    inference 
that  the  right   was  actually  enjoyed  for  the  requisite  period  ;  Carr  v.  Foster 
(1842)    3    Q.    B.    581.       Whether    the    temporary    non-user    occurs    at   the 
beginning  or  end  or  at  any  part  of  the  statutory  period  is'immaterial.     But  the 
total  absence  of  user  for  any  year  will  be  fatal  unless  explained  in  such  a  way 
as  to  warrant  the  inference  of  continued   actual  enjoyment   notwithstanding 
such  temporary  non-user;  Hollins  v.  Verney  (1884)  13  Q.  B.  D.  304.       User  of 
a  way  at  long  intervals,  namely  on  three  occasions  the   first   24   years   before 
action,  the  second  12  years  thereafter  and  the  third  in  the  year  before  action 
is  not  such  an  uninterrupted  enjovment  as  is  necessary  to  acquire  the  right  ; 
•Hollins  v.  Verney  (1883)  11  Q.  B.  D.  715,  13  Q.  B.  D.  304. 

Interruption.  An  interruption  is  an  adverse  obstruction  acquiesced  in  for 
more  than  a  year,  not  a  mere  discontinuance  of  user  ;  Carr  v.  Foster  (1842)  3 
Q.B.  581 ;  McKechnie  v.  McKeyes  (1852)  10  U.C.R.  37.  It  may  be  the  act  of  a 
stranger;  Davies  v.  Williams  (1852)  16  Q.  B.  546.  An  interruption  in  fact 
which  does  not  exist  a  year,  or  is  not  acquiesced  in,  does  not  destroy  the  con- 
tinuity of  the  enjoyment  ;  Flight  v.  Thomas  (1840)  11  A.  &  E.  688,  8  Cl.  &  F. 
231.  If  the  interruption  is  of  a  permanent  character,  the  onus  is  on  the  party 
claiming  the  easement  to  show  that  it  did  not  in  fact  last  for  a  year,  but  if  it 
is  a  fluctuating  obstruction,  not  likely  to  be  of  a  permanent  character,  or  one 
which  from  its  very  nature  is  not  of  a  permanent  character,  it  lies  upon  the 
servient  owner  to  show  that  there  has  been  an  interruption  existing  and 
acquiesced  in  for  more  than  a  year  ;  Presland  v.  Bingham  (1889)  41  Ch.  D.  268. 
Acquiescence  in  an  interruption  for  more  than  a  year  prevents  any  right  from 
being  acquired  under  the  Statute;  Tilbury  v.  \Silva  (1890)  45  Ch.  D.  98; 
Parker  v.  Mitchell  (1840)  11  A.  &  E.-  788;  Lowe  v.  Carpenter  (1851)  6  Ex.  825. 
(  Whether  or  not  there  has  been  acquiescence  is  a  question  of  fact  for  a  jury. 
It  is  not  necessary  for  an  action  to  be  brought  within  a  year  to  prevent  the 
loss  of  the  right.  Where  correspondence  was  going  on  and  the  plaintiff  was 
protesting  against  his  rights  being  interfered  with,  it  was  held  that  the  jury 
might  infer  that  he  had  not  acquiesced  although  the  obstruction  had  existed  more 
than  a  year  ;  Bennison  v.  Cartwright  (1864),  5  B.  &  S.  1 ;  and  the  same  decision 
was  reached  where  the  protests  were  merely  verbal ;  Glover  v.  Coleman 
(1874)  L.  R.  IOC.  P.  108.  A  promise  by  the  servient  owner  to  remove  the 
obstruction  will  keep  the  right  alive  at  least  for  a  year  from  the  promise  ;  Gale  v. 
Abbott  (1862)  10  W.  R.  748.  It  will  be  observed  that  the  year  begins  only 
when  tho  party  interrupted  has  notice  of  the  interruption,  and  of  the  person 
making  or  authorizing  the  same  to  be  made.  The  mere  existence  of  the 
physical  obstruction  without  notice  of  by  whose  authority  it  is  made  is 
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therefore  insufficient  ;  Seddon  v.  Bank  of  Bolton  (1882)  19  Ch.  I).  462.  Pay- 
ment of  rent  for  the  use  of  lights  was  held  not  to  be  an  interruption  of  the 
easement  of  light;  Plasterers'  Co.  v.  Parish  Clerks'  Co.  (1851)  20  L.J.  Ex.  362; 
and  a  payment  made  for  the  use  of  a  right  of  way  by  a  tenant  of  the  dominant 
tenement,  without  the  knowledge  of  his  landlord,  will  not  defeat  the  right 
which  the  latter  has,  bv  enjoyment  for  the  full  period,  acquired  before  the 
payment ;  Ker  v.  Little  (1898)  25  A.R.  387. 

Pleading.  The  party  claiming  a  right  under  the  Statute  must  plead  that  his 
enjoyment  has  been  as  of  right  ;  Buel  v.  Ford  (1860)  10  C.P.  206  ;  Holford  v. 
Hankinson  (1844)  5  Q.B.  584.  Under  s.  38  a  denial  that  the  enjoyment  was 
•"'  as  of  right"  is  sufficient  to  raise  the  issue  of  unity  of  possession  ;  Onley  v. 
Gardiner  (1838)  4  M.  &  W.  496  ;  Outram  v.  Maude  (1881)  17  Ch.  D.  391,  405 
or  that  the  enjoyment  was  by  occasional  license;  Beasley  v.  Clark  (1836)  2  Bing 
N.C.  705,  but  a  license  covering  the  whole  period  of  enjoyment  should  be  set 
up  specifically  ;  Tickle  v.  Brown  (1836)  4  A.  &  E.  369.  The  license  should  be 
shewn  to  be  co-extensive  with  the  right  claimed  ;  Colchester  v.  Roberts  (1838) 
4  M.  &  W.  769.  If  the  intervention  of  a  life  estate  or  term  of  years  is  relied 
on  it  should  be  specially  pleaded  ;  Stuart  v.  Speiice  vl853)  10  U.  C.  R.  486  ; 
Pye  v.  Mumford  (1848)  11  Q  B.  666.  It  was  formerly  necessary  to  prescribe 
in  a  que  estate,  i.e.  by  pleading  that  A.B.,  the  owner  of  the  fee,  and  all  those 
whose  estate  he  had,  had  from  time  immemorial  the  easement.  S.  38  (2)  makes 
it  sufficient  to  allege  the  enjoyment  as  of  right  by  the  occupiers  of  the  domin- 
ant tenement  for  the  requisite  period  ;  Smith  v.  Wallbridge  (1856)  6  C.P.  324  ; 
Bechtel  v.  Street  (1861)  20  U.C.R.  15.  All  disabilities  must  be  specially 
pleaded.  To  provide  against  statutory  defences  defeating  the  right,  it  is 
proper  to  set  up  the  right  as  arising  under  a  lost  grant ;  Bailey  v.  Stevens 
(1862)  12  C.  B.  N.  S.  91  ;  Bass  v.  Gregory  (1890)  25  Q.B.D.  481.  It  will  also 
be  found  advisable  to  plead  both  the  qualified  and  indefeasible  rights  by 
alleging  enjoyment  for  the  20  or  30  and  40  or  60  years  ;  Stamford  v.  Dunbai 
(1845)  13  M.  &  W.  827. 

Disabilities.  The  following  disabilities  are  allowed  in  respect  of  enjoyments 
for  the  shorter  periods,  (1)  infancy,  (2)  idiotcy,  (3)  lunacy,  (4)  tenancy  for  life  ; 
Hale  v.  Oldroyd  (1846)  14  M.  &  W.  736,  (5)  pendency  of  an  action.  It  is  pos- 
sible to  suppose  cases  in  which  the  disabilities  have  not  been  removed  when 
the  longer  period  expires.  In  such  cases  the  right  is  indefeasible,  notwith- 
standing the  disabilities  under  s.  40  except  in  the  one  case  of  a  tenancy  for  life 
of  aservient  tenement  under  s.  35  and  a  reversion  expectant  thereon.  Enjoy- 
ment both  before  and  after  the  disability  arose  may  be  taken  into  account  e.g. 
25  years  before  and  5  years  after  a  life  estate  ;  Clayton  v.  Corby  (1843)  5  Q.B. 
415.  This  does  not  mean  that  two  discontinuous  periods  of  enjoyment  may  be 
united  but  that  the  period  of  continuous  enjoyment  must  be  extended  by  the 
length  of  the  period  of  disability  ;  Onley  v,  Gardiner  (1838)  4  M.  &  W.  496,  500 
A  lease  for  more  than  3  years  will  not  prevent  a  right  from  being  acquired  by 
20  years  enjoyment,  but  the  right  will  not  become  indefeasible  at  the  expira- 
tion of  40  years  if  the  reversioner  within  3  years  from  the  termination  of  the 
term  resists  the  right  ;  Palk  v.  Skinner  (1853)  18  Q.  B.  568.  The  right  to 
exclude  a  tenancy  for  life  from  the  term  of  40  years  is  given  only  to  a  rever- 
sioner, not  to  a  remainderman  ;  Symons  v.  Leaker  (1885)  15  Q.B.D.  629,  and 
the  pleading  should  show  that  the  party  is  entitled  to  the  expectant  re-  ersion  ; 
Wright  v.  Williams  (1836)  1  M.  &  W.  100.  The  privilege  given  to  a  rever- 
sioner extends  to  his  tenant,  even  to  a  tenant  at  will ;  Laird  v.  Briggs  (1880)  1(> 
Ch.  D.  440,  see  S.  C.  19  Ch.  D.  22.  In  the  English  section  corresponding  to 
s.  41  the  words  in  the  second  line  are  "  way  or  other  convenient  watercourse.'" 
Our  Statute  has  adopted  what  was  evidently  intended,  see  Laird  v.  Briggs 
(1881)  19  Ch.  D.  22,  33.  If  under  s.  40  or  41  an  easement  is  not  acquired 
against  the  owner  of  the  fee,  no  easement  exists,  as  an  easement  under  the 
Statute  must  be  absolute  and  not  for  a  term  of  years  ;  Bright  v.  Walker  (1834) 
I  C.  M.  &  R.  211,  40  R.R.  536  ;  Wheaton  v.  Maple  (1893)  3  Ch.  48  ;  Stothart 
v.  Milliard  (1890)  19  O.R.  542. 

Crown  Bound  by  Statute.  Except  in  unsurveyed  territory  the  Crown  it* 
bound  by  rights  acquired  under  ss.  34  and  35,  Bowlby  v.  Woodley  (1852) 
8  U.C.R.  318.  It  was  never  bound  as  to  easements  for  the  access  of  light ; 
Perry  v.  Eames  (1891)  1  Ch.  685 ;  Wheaton  v.  Maple  (1893)  3  Ch.  48. 
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CHAPTER  134. 


3  •-— 

An  Act  to  amend  the  Law  of  Vendor  and  Purchaser 
and  to  Simplify  Titles. 

HER  MAJESTY,  by  and  with  the  advice  and  consent  of  the 
Legislative  Assembly  of  the  Province  of  Ontario,  enacts 
as  follows  :  — 

1  .  This  Act  may  be  cited  as   The  Vendors  and  Purchasers  Short  title. 
Act. 

2.  In  the  completion  of  any  contract  of  sale  of  land  made  Rights  of 
after  the   10th  day  of  February,  1876,  the  rights  and  obliga-  purch 
tions  of  vendors  and  purchasers  shall  (subject  to  any  stipula-  contracts  of 
tion  in  such  contract  to  the  contrary),  be  regulated  by  the  f  ol-  sale  of  lftnds* 
lowing  rules,  -namely  :  — 

1.  Recitals,  statements  and  description  of  facts,  matters  and  Recital,  etc., 
parties  contained  in  deeds,  instruments,  Acts  of  Parliament  or  of  JJJ™eto.f 
statutory  declarations  twenty  years  old  at  the  date  of  the  con-  prima  facie 
tract  t  shall,  unless  and  except  so  far  as  they  are  proved  to  be  evidence- 
inaccurate,  be  taken  to  be  sufficient  evidence  of  the  truth   of 

such  facts,  matters  and  descriptions. 

2.  Registered  memorials  of  discharged  mortgages  shall  be  Sfg^^^Jj  of 

of  the  mortgages  without  the  production  of  mortgage, 


the  mortgages  themselves,  unless  and  except  so  far  as  such 
memorials  are  proved  to  be  inaccurate  ;  and  the  vendor  shall 
not  be  bound  to  produce  the  mortgages  unless  they  appear  to 
be  in  his  possession  or  power. 

3.  In  case  of  registered  memorials  twenty  years  old,  of  other  Memorials 
instruments,  if  the  memorials  purport  to  be  executed  by  the  ^eiTand  °'f 
grantor,  or  in  other  cases,  if  possession  has  been  consistent  \»hat,  evi- 
with  the  registered  title,  the  memorials  shall  be  sufficient  evi-  dence- 
dence  without  the  production  of  the  instruments  to  which  the 
memorials  relate,  except  so  far  as  such  memorials  are  proved  to 
be  inaccurate  ;  and  the  vendor  shall  not  be  bound  to  produce  the 
original  instruments  unless  they  appear  to  be  in  his  possession 
or  power  ;  and  the  memorials  shall  be  presumed  to  contain  all 
the  material  contents  of  the  instruments  to  which  they  relate. 


4.  The  inability  of  the  vendor  to  furnish  the  purchaser  with  inability  to 
a  legal  covenant  to  produce  and  furnish  copies  of  documents  furri1^  COTC 
of  title,  shall  not  be  an  objection  to  the  title  in  case  the  pur-  duceand  fur- 
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ish  do°fu-  chaser  will,  on  the  completion  of  the  contract,  have  an  equit- 
able right  to  the  production  of  such  documents.  R.  S.  0.  1887, 
c.  112,  s.  1. 


Eridence  in 
actions. 


Summary 
applications 
to  High 
Court  in 
respect  to 
requisitions, 
objections  or 
compensation, 
etc. 

Costs. 


&.  In  actions  it  shall  not  be  necessary  to  produce  any  evi- 
dence which,  by  section  2  of  this  Act,  is  dispensed  with  as 
between  vendor  and  purchaser ;  and  the  evidence  therein 
declared  to  be  sufficient  as  between  vendor  and  purchaser  shall 
be  prima  facie  sufficient  for  the  purposes  of  such  actions, 
R.  S.  0.  1887,  c.  61,  s.  49 ;  c.  112,  s.  2. 

4.  A  vendor  or  purchaser  of  real  or  leasehold  estate  or  their 
representatives  respectively  may  at  any  time  or  times  and  from 
time  to  time  apply  in  a  summary  way  to  the  High  Court, 
or  a  Judge  thereof,  in  respect  of  any  requisitions  or  ob- 
jections, or  any  claim  for  compensation,  or  any  other  question 
arising  out  of  or  connected  with  the  contract  except  a  question 
affecting  the  existence  or  validity  of  the  contract ;  and  the 
Court  or  Judge  shall  make  such  order  upon  the  application 
as  appears  just,  by  reference  to  the  Master  or  otherwise, 
and  shall  order  how  and  by  whom  all  or  any  of  the  costs  of  and 
incidental  to  the  application  shall  be  borne  and  paid. 
R.  S.  O.  1887,  c.  112,  s.  3. 


NOTES. 

Object  of  Act.  The  act  was  passed  to  facilitate  the  transfer  of  land  ;  see 
Preamble  to  37-38  Viet.  c.  78.  Where  the  contract  is  inconsistent  with  any  of 
the  rules  prescribed  in  s.  2  the  contract  governs. 

Recitals.  S.  2  (1)  is  substantially  similar  to  37-38  Viet.  c.  78  s.  2  (2).  A 
recital  in  a  conveyance  20  years  old  that  the  grantor  w  is  seised  in  fee  simple 
was  held  to  be  such  proof  of  that  fact  as  to  make  that  conveyance  a  good  com- 
mencement of  title  for  a  solicitor's  abstract  though  otherwise  the  purchaser 
would  have  been  entitled  to  have  title  deduced  for  a  period  of  40 'years  ;  Bolton 
v.  London  School  Board  (1878)  7  Ch.  D.  766.  This  decision  has  been  adversely 
criticised  ;  1  Byth  &  Jarm.  253  ;  2  ib.  678  ;  Armour  on  Titles,  2nd  Ed., 34.  It 
has  however  been  followed  in  Ontario  ;  Macklin  v.  Dowling  (Ferguson  J.  Sept. 
20tn,  1888)  see  19  0.  R.  444. 

A  recital  in  a  deed  by  trustees  that  the  sale  is  made  "  in  pursuance  of  the 
trust  for  sale  conferred  on  them  "  is  sufficient  evidence  that  the  trust  deed  had 
not  been  revoked  either  by  the  exercise  by  the  settlor  of  a  power  of  revocation 
or  by  a  sale  by  him  for  value  during  his  lifetime  ;  Re  Marsh  and  Earl  Gran- 
ville(1883)  24  Ch.  D.  11. 

Memorials  of  Discharged  Mortgages.  In  verifying  an  abstract,  it  is  in  strict- 
ness necessary  to  produce  every  deed  material  to  the  title  unless  the  contract 
absolves  the  vendor  from  that  obligation.  S.  2  (3)  makes  it  unnecessary  to 
produce  mortgages  not  in  his  possession,  which  were  registered  by  memorials, 
if  they  have  been  discharged.  The  registered  memorials  are  made  good 
primary  evidence  of  the  mortgages  themselves.  See  Van  Velsor  v.  Hughson 
(1882)  9  A.  R.  390,  401. 

Memorials.  Prior  to  29  Viet.  c.  24  (1865)  registration  in  Upper  Canada  was. 
effected  by  memorial.  The  memorial  was  required  to  contain  the  date  of  the 
Instrument  or  Will,  the  names  and  additions  of  all  the  parties  to  the  Instru- 
ment or  of  the  Devisor,  Testator  or  Testatrix  ;  the  names  and  additions  of  all 
the  witnesses,  and  their  places  of  abode,  and  a  description  of  the  lands.  An 
Instrument  other  than  a  Power  of  Attorney  or  a  Will  was  further  required  to 
be  under  the  hand  and  seal  of  the  grantors,  or  one  or  more  of  them,  or  of  the 
grantees  or  one  or  more  of  them,  or  their  or  his  representatives,  and  to  be 
attested  by  two  witnesses,  one  of  whom  was  a  witness  to  the  original.  C.  S. 
U.  C.  c.  89  ss.  19,  20.  Before  the  Statute  a  memorial  signed  by  a  grantee  was 
not  good  even  as  secondary  evidence  of  the  deed  ;  Gough  v.  McBride  (1861)  10 
C.  P.  166.  Such  a  memorial  is  now  good  evidence  if  the  possession  of  the  very 
land  in  question  is  consistent  with  the  registered  title  ;  Van  Velsor  v.  Hugh- 
son  (1882)  9  A.  R.  401.  Possession  of  other  lands  comprised  in  the  same  mem- 
orial will  not  be  sufficient  to  justify  the  .admission  of  the  memorial  as  evidence 
of  the  title  to  land  of  which  such  consistent  possession  has  not  been  had  ;  ib. 

The  memorials  are  presumed  to  contain  all  the  material  contents  of  the  instru- 
ments to  which  they  relate.  This  presumption  may  be  rebutted  by  long  enjoy- 
ment of  rights  consistent  only  with  a  reservation  or  regrant  of  an  easement  by 
the  deed.  Where  a  grantor  of  land  conveyed  to  a  Railway  company,  and  had 
for  more  than  20  years  enjoyed  the  use  of  a  subway  under  the  track,  it  was  pre- 
sumed that  the  conveyance  contained  a  reservation  of  the  subway,  though  the 
registered  memorial  did  not  mention  it  and  the  conveyance  itself  was  lost  ; 
Wells  v.  Northern  Ry.  Co.  (1887)  14  0.  R.  594.  A  recital,  in  a  memorial,  of 
trusts  will  avoid  the  necessity  of  producing  the  original  trust  deed  if  it  is  not 
in  the  vendor's  possession  ;  Re  Ponton  and  Swanston  (1889)  16  0.  R.  669. 

Upon  the  subject  as  to  how  far  memorials  are  evidence  see  4  L.  J.  N.  S.  1  : 
Leith  R.  P.  Statutes  427  ;  Armour  on  Titles,  2nd  Ed.  120. 

Covenant  for  Production.  S.  2  (4)  is  similar  to  37-38  Viet.  c.  78  s.  2  (3).  For- 
merly specific  performance  would  not  be  granted  against  a  purchaser  if  the  ven- 
dor could  not  furnish  him  with  a  legal  covenant  i.  e.  a  covenant  running  with 
the  land,  for  the  production  of  the  title  deeds ;  Barclay  v.  Raine  (1823)  1  Sim.  & 
St.  449,  24  R.  R.  206.  Where  a  party  is  not  exclusively  entitled  to  the  pos- 
session of  the  title  deeds  he  cannot  maintain  an  action  of  detinue  for  them,  but 
he  may  have  an  equitable  right  to  their  production  ;  Wright  v.  Robotham 
(1886)  33  Ch.  D.  106. 
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Summary  Application  to  Court.  S.  4  is  substantially  the  same  as  37-38  Viet, 
c.  78s.  9.  The  application  is  made  by  Petition.  It  is  desirable  that  an  agreed 
statement  of  facts  should  be  brought  in  whenever  practicable ;  Daniels,  Ch. 
Forms,  4th  Ed.  654. 

Parties.  The  only  parties  who  need  be  represented  are  those  who  would  be 
parties  to  a  suit  for  specific  performance  ;  Re  Eaton  Estate  (1878)  7  P.  R.  396. 
The  Court  cannot  decide  a  question  in  which  the  purchaser  is  not  interested 
e.  g.  the  disposition  of  the  purchase  money  as  between  a  married  woman  and  her 
trustees  ;  Re  Tippett  and  Newbould  (1888)  37  Ch.  D.  444.  All  the  parties  to 
the  contract  should  be  made  parties  but  no  one  else.  Mortgagees  should  not  be 
made  parties,  though  they  may  be  necessary  parties  to  the  conveyance  ;  Re 
McNabb  (1882)  1  0.  R.  97.  Other  parties  may  it  seems  come  in  and  agree  to 
be  bound  ;  Re  Naylor  and  Spendla  (1886)  34  Ch.  D.  217. 

Service  out  of  Jurisdiction.  There  is  no  power  to  allow  service  out  of  the 
jurisdiction  ;  see  Re  Busfield  (1886)  32  Ch.  D.  123  ;  Re  Benfield  and  Stevens 
(1897)  17  P.  R.  300,  339. 

Jurisdiction.  Where  the  existence  or  validity  of  the  contract  is  in  dispute, 
the  Court  has  no  jurisdiction  under  s.  4.  It  will  therefore  decline  to  enter 
upon  a  question  of  the  validity  of  the  title  until  it  is  decided  that  the  contract 
is  binding  ;  Re  Robertson  and  Daganeau  (1882)  9  P.  R.  288  ;  but  see  Re  Lauder 
and  Bayley  (1892)  3  Ch.  41.  If  the  purchaser  claims  the  return  of  his  deposit, 
and  his  right  is  based  on  misrepresentations  of  the  vendor  justifying  rescission, 
the  Court  has  no  jurisdiction  ;  Re  Davis  and  Cavey  (1889)  37  W.  R.  217.  In 
Henderson  v.  Spencer  (1881)  8  P.  R.  402,  it  was  decided  that  the  question  of 
the  abandonment  of  the  contract  could  not  be  raised  by  the  purchaser  respon- 
dent and  the  question  as  to  title  was  answered  by  the  Court,  and  costs 
awarded  against  the  purchaser,  but  BOYD,  C.  declined  to  follow  this  case  in 
Re  Robertson  and  Daganeau  (1882)  9  P.  R.  288.  It  is  clear  that  the  validity 
of  a  vendor's  notice  to  rescind  may  be  decided  ;  Re  Jackson  and  Woodburn 
(1887)  37  Ch.  D.  44  ;  Hardman  v.  Child  (1885)  28  Ch.  D.  712 ;  Re  Dames  and 
Wood  (1885)  29  Ch.  D.  626  ;  Re  Starr-Bowkett  Building  Society  and  Sibun 
(1889)  42  Ch.  D.  375  ;  .Re  Arbib  and  Class  (1891)  1  Ch,  601  ;  Re  Deighton  and 
Harris  (1898)  1  Ch.  458,  and  it  is  said  that  the  words  of  the  exception  in  s.  4 
refer  to  the  validity  or  existence  of  the  contract  in  its  inception  only  ;  Re 
Jackson  and  Woodburn  (1887)  37  Ch.  D.  44.  The  right  to  a  rescission  of  the 
contract  on  the  ground  of  fraud  cannot  be  determined  ;  Re  Hargreaves  and 
Thompson  (1886)  32  Ch.  D.  454;  Re  Sandbach  and  Edmondson  (1891)  1  Ch. 
99,  102. 

The  purchaser  cannot  on  the  proceeding  recover  damages  for  loss  occasioned 
to  him  by  delay  in  the  completion  of  the  purchase  ;  Re  Wilson  and  Stevens 
(1894)  3  Ch  546.  There  must  be  a  sale — a  voluntary  gift  is  not  within  the 
section  ;  Re  Marquis  of  Salisbury  (1875)  23  W.  R.  824,  but  counsel  may  confer 
jurisdiction  by  admitting  a  nominal  consideration  ;  ib.  , 

What  may  be  Done.  Whatever  could  be  done  in  the  Master's  office  upon  a 
reference  as  to  title,  where  the  contract  has  been  established,  can  be  done  by 
proceeding  under  s.  4;  Re  Burroughs  and  Lynn  (1877)  5  Ch.  D.  601.  The 
section  was  not  intended  to  apply  to  cases  where  there  are  questions  of  contro- 
verted fact ;  Re  Popple  (1877)  25  W.  R.  248,  and  it  would  seem  that  a  prelim- 
inary question  of  fact  cannot  be  determined  ;  Re  Gray  and  Metropolitan  Ry. 
{1881)  44  L.  T.  567,  biit  evidence  by  affidavit  and  cross-examination  thereon  is 
admissible  as  to  the  vendor's  title;  Re  Burroughs  and  Lynn  (1877)  R  Ch. 
D.  601. 

Any  short  point  of  law  or  construction  arising  upon  the  abstract  or  the  pur- 
chaser's requisitions  may  be  disposed  of  ;  Re  Hargreaves  and  Thompson  (1886) 
32  Ch.  D.  454.  In  Re  Bingham  and  Wriggleworth  (1884)  5  O.  R.  611,  by  con- 
sent of  parties,  FERGUSON,  J.  answered  a  question  on  a  petition  under  the 
section  as  to  whether  a  good  title  could  be  made  on  the  construction  of  a  trust 
deed,  but  guarded  himself  against  making  a  precedent,  as  he  foresaw  undesir- 
able consequences  if  all  questions  of  title  were  to  be  settled  in  this  way. 
Where  the  law  upon  the  point  submitted  appeared  to  be  in  a  state  of  uncer- 
tainty, if  not  of  transition,  the  Court  said  that  any  experiment  had  better  be 
made  in  a  contested  case,  where  all  parties  interested  would  be  represented, 
and  declined  to  make  an  order  ;  Re  Hamilton  (1889)  18  0.  R.  195,  and  the 
Court  will,  if  the  title  is  doubtful,  dismiss  with  costs  a  vendor's  petition  ;  Re 
McNab  (1882)  1  0.  R.  1882,  but  see  Osborne  to  Rowlett  (1880)  13  Ch.  D.  774, 
where  it  is  said  it  is  incumbent  on  the  Court  to  decide  questions  of  law  between 
a  vendor  and  a  purchaser,  but  it  must  he  borne  in  mind  that  any  such  decision 
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•does  not  technically  bind  any  one  else  than  the  parties  actually  before  the 
Court,  and  does  not  prevent  any  person  not  bound  from  bringing  fresh  litiga- 
tion upon  the  purchaser  with  reference  to  the  same  title.  Nevertheless  a 

.doubtful  question  must  be  left  open  and  not  answered  in  such  a  way  as 
would  force  the  title  on  a  purchaser  or  prejudice  the  vendor's  title  ;  Re 
Thackwray  and  Young  (1888)  40  Ch.  D.  34,  and  see  Re  Briggs  and  Spicer 

.(1891)2Ch.  127. 

Construction  of  Contract.  The  Court  has  on  applications  under  the  section 
construed  the  contract,  e.g.  by  determining  what  price  was  payable  ;  Re 
Popple  (1877)  25  W.  R.  248,  whether  the  contract  accurately  described  the 
encumbrance  to  be  assumed  by  the  pure  naser  ;  Re  Booth  and  McLean  (1891) 
21  0.  R.  452  ;  by  determining  when  the  term  should  commence  under  an 
agreement  for  a  lease  ;  Re  Lander  and  Bagley  (1892)  3  Ch.  41  ;  whether  a  con- 
dition of  sale  was  so  misleading  as  not  to  be  binding  on  the  purchaser  ;  Re 
Marsh  and  Earl  Granville  (1883)  24  Ch.  D.  11  ;  whether  the  purchaser  is 
entitled  to  a  right  of  way  ;  Re  Lavery  and  Kirk  (1888)  33  S.  J.  127  ;  to  what 
.a  condition  as  to  misdescription  applied  ;  Re  Beyfus  and  Masters  (1888)  39 
Ch.  D.  110. 

Illustrations  of  Questions  Answered.  Almost  every  conceivable  kind  of 
question  arising  upon  an  investigation  of  a  title  has  been  answered  in  proceed- 
ings taken  under  s.  4.  It  is  not  considered  necessary  to  exhaust  the  authori- 
ties— a  few  illustrations  will  suffice.  The  Court  has  decided  whether  an 
abstract  is  complete  ;  Re  Ford  and  Hill  (1879)  10  Ch.  D.  365;  whether  an 
execution  bound  lands  ;  Re  Trusts  Corporation  and  Medland  (1892)  22  0.  R. 
538  ;  Re  Trusts  Corporation  and  Bcehmer  (1894)  26  0.  R.  191  ;  Re  Lewis  and 
Thorne  (1887)  14  O.  R.  133;  whether  local  improvement  rates  not  matured 
were  an  incumbrance  which  the  vendor  was  bound  to  commute  and  remove  ; 
Re  Gray  don  and  Hammill  (1890)  20  0.  R.  199  ;  what  amount  of  taxes  a  vendor 
should  pay;  Re  Wilson  and  Houston  (1891)  200.  R.  532;  what  interest  a 
purchaser  should  pay  ;  Re  Dingman  and  Hall  (1890)  17  A.  R.  398  ;  Re  Woods 
and  Lewis  (1898)  2  Ch.  211  ;  whether  trusts  of  land  were  extinguished  by  a 
-conveyance  from  the  cestuisque  trust  ;  Re  Rathbone  and  White  (1892)  22  0.  R. 
550  ;  whether  a  vendor  was  bound  to  apply  under  the  provision  equivalent  to 
R.  S.  0.  c.  119,  s.  15  (ante  p.  590),  for  a  discharge  of  encumbrances ;  Re  Great 
Northern  Ry.  Co.  and  Sanderson  (1885)  25  Ch.  D.  788  ;  whether  the  consent 
.of  two  out  of  three  executors  to  a  sale  under  a  power  requiring  the  consent  of 
•executors  was  sufficient ;  Re  McNabb  (1882)  1  0.  R.  94;  whether  certificates 
Lis  Pendens  should  be  removed  and  who  should  pay  for  copies  of  documents  ; 
Re  Bobier  and  Ontario  Investment  Co.  (1888)  16  0.  R.  259  ;  what  is  the  pro- 
per construction  of  a  will  ;  Re  White  and  Hindle  (1877)  7  Ch.  D.  201  ;  Re 
Bain  and  Leslie  (1894)  25  0.  R.  136  ;  whether  a  devise  amounted  to  an  estate 
tail  which  could  be  barred  ;  Re  Fraser  and  Bell  (1891)  21  0.  R.  455  ;  whether 
a  power  of  sale  could  be  exercised  by  a  surviving  executor  ;  Re  Koch  and 
Wideman  (1894)  25  0.  R.  262  ;  whether  the  executor  of  a  deceased  lessor  could 
renew  a  lease  ;  Re  Canadian  Pacific  Rv.  Co.  and  National  Club  (1893)  24 
O.  R.  205. 

Questions  of  Conveyance.  Many  of  the  foregoing  were  questions  of  conveyance 
and  not  of  title.  The  Court  may  settle  the  form  of  the  conveyance  on  an 
application  under  the  act  ;  Re  Grey  and  Metropolitan  Ry.  Co.  (1881)  44  L.  T. 
567  ;  Re  Pigott  and  Great  Western  Ry.  Co.  (1881)  18  Ch.  D.  146  ;  Re  Agg- 
Gardner  (1884)  25  Ch.  D.  600,  and  whether  the  concurrence  of  a  husband  is 
nesessary  ;  Re  Thompson  and  Curzon  (1885)  29  Ch.  D.  177  ;  or  of  a  cestui  que 
trust  ;  Re  Cooke  (1877)  4  Ch.  D.  454  ;  and  whether  trustees  can  be  required  to 
personally  receive  the  purchase  money  ;  Re  Bellamy  and  Metropolitan  Board 
of  Works  (1883)  24  Ch.  D  387. 

Compensation.  Express  power  is  given  to  decide  questions  of  compensation. 
This  power  has  been  exercised  in  Re  Orange  and  Wright  (1885)  52  L.  T.  606  ; 
Re  Aspinalls  and  Powell  (1889)  60  L.  T.  595  ;  Re  Herbalt  and  Chaytor  (1888) 
57  L.  J.  Ch.  421,  and  even  after  completion  in  Re  Turner  and  Skelton  (1879) 
13  Ch.  D.  130.  It  may  not  be  decided  whether  the  purchaser  is  entitled  to 
receive  moneys  which  the  vendor  has  recovered  from  a  tenant  for  non-repair 
of  the  premises  ;  Re  Edie  and  Brown  (1888)  58  L.T.  307. 

Consequential  Relief.  The  Court  is  to  make  such  order  as  shall  appear  just. 
This  confers  power  to  make  such  order  as  would  be  just  as  the  natural  conse- 
quence of  what  is  decided  ;  Re  Smith  and  Stott  (1883)  48  L.T.  512.  There- 
fore on  deciding  that  a  vendor  had  not  shewn  a  good  title  the  Court  ordered 


69S  VENDOR   AND    PURCHASER. 

the  return  of  the  deposit  with  such  damages  as  naturally  flowed  from  the 
vendor's  failure,  viz.  statutory  interest  on  the  money  paid  and  the  cost  of  in- 
vestigating the  title  ;  Re  Hargreaves  and  Thompson  (1886)  32  Ch.  D.  454  ;  Re 
Ellsworth  and  Tidy  (1889)  42  Ch.  D.  53  ;  Re  Bryant  and  Barningham  (1890) 
44  Ch.  D.  218  ;  Re  Lyon  and  Carroll  (1896)  1  Ir  R.  383,  and  the  Court  may 
order  the  costs  to  be  charged  on  the  vendor's  interest  in  the  property  ;  Re 
Higgins  and  Hitchman  (1892)  21  Ch.  D.  95  ;  Re  Yielding  and  Westbrook  (1886) 
31  Ch.  D.  344.  Interest  paid  under  protest  may  be  ordered  to  be  returned  : 
Re  Young  v.  Harston  (1885)  31  Ch.  I).  168,  but  quaere  if  this  jurisdiction  can 
be  exercised  without  consent. 

Where  the  result  of  the  answer  to  the  question  is  that  a  good  title  can  be 
made,  the  court  may  order  the  purchaser  to  carry  out  the  contract,  and  may 
further  order  that  he  pay  the  costs  of  a  resale  and  any  deficiency  thereon  ;  Re 
Craig  (1883)  10  P.  R.  33,  and  an,  action  for  specific  performance  will  not  be 
entertained,  upon  the  ground  that  the  parties  having  once  applied  to  the  Court, 
all  questions  thereafter  arising  must  be  summarily  disposed  of  ;  Thompson  v. 
Ringer  (1881)  44  L.T.  507.  Where  a  trustee  had  an  absolute  discretion  as  to 
forfeiting  an  estate  for  the  benefit  of  the  settlor  and  tenant  for  life,  and  he  (the 
settlor  and  tenant  for  life)  was  on  the  retirement  of  the  original  trustee  appointed 
trustee,  the  court  although  it  answered  the  questions  submitted  in  favor  of 
the  vendor  trustee,  was  of  opinion  that  the  appointment  was  one  which  the 
Court  would  not  have  made  and  refused  to  compel  the  purchaser  to  accept  the 
title;  Re  Treleven  and  Horner  (1881)  28  Or.  624.  Leave  may  however  be 
given  to  institute  a  action  for  specific  performance  ;  Re  Boustead  and  Warwick 
(1886)  12  O.R.  488,  where  leave  was  given  so  that  evidence  proving  a  title  by 
possession  might  be  given  on  affidavit,  and  be  subject  to  cross-examination. 

Reference.  A  reference  to  the  Master  may  be  directed  to  carry  out  the  terms 
of  any  order,  e^g.  to  ascertain  the  amount  of  compensation  ;  Re  Aspinalls  and 
Powell  (1889)  60  L.T.  595  ;  or  to  settle  the  form  of  the  conveyance  ;  Re  Mon- 
cton  and  Gilzean  (1884)  27  Ch.  D.  564. 

Costs.  The  costs  are  in  the  discretion  of  the  Court  ;  Givins  v.  Darvil  (1880 
27  Gr.  507  ;  but  generally  they  will  follow  the  event  ;  Re  Mercer  and  Moore 
(1880)  14  Ch.  D.  287:  Re  Davis  and  Cavey  (1888)  40  Ch.  D.  601  :  Re  Starr- 
Bowkett  Society  and  Si  bun  (1889)42  Ch.  D.  375 :  except  where  the  decisions  are 
conflicting  ;  Re  Osborne  and  Rowlett  (1880)  13  Ch.  D.  774,  or  there  is  a  fair- 
point  for  discussion  ;  Lucas  v.  Hamilton  Real  Estate  Association  (1879)  26  dr. 
284;  Re  Coward  and  Adams  (1875)  L.R.  20  Eq.  179;  Re  Metropolitan  District 
Railway  Co.  and  Cash  (1880)  13  Ch.  D.  607,  and  see  Re  Edwards  and  Green 
(1888)  58  L.T.  789.  Extra  costs  occasioned  by  the  fault  of  either  party  may 
be  ordered  to  be  paid  by  the  party  in  fault ;  Re  Bobier  and  Ontario  Invest- 
ment Co.  (1888)  16  O.R.  259.  It  has  been  said  by  Jessel,  M.R.,  that  when  the 
Court  decides  that  a  good  title  can  be  made,  the  general  rule  is  to  order  the 
purchaser  to  pay  the  costs  so  as  to  assure  his  title  and  show  that  the  Court 
entertains  no  doubt  upon  it  ;  Re  Osborne  and  Rowlett  (1880)  14  Ch.  D.  774. 
If  the  vendor  relies  on  a  possessory  title  and  the  question  arises  whether  it  has- 
been  made  out  the  Court  will  order  that  if  the  vendor  makes  out  such  a  title 
there  shall  be  no  costs,  but  if  he  fails  he  must  pay  costs  ;  Re  Boustead  ;md 
Warwick  (1886)  12  O.R.  488. 

Appeals.  An  appeal  may  be  made  either  to  a  Divisional  Court  or  to  the 
Court  of  Appeal  ;  Judicature  Act  (R.  S.  0.  s.  51)  ss.  75,  76,  ante  p.  187  :  Kc 
Dingman  and  Hall  (1890)  17  A.  R.  398. 
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CHAPTER  136. 

An  Act  respecting  the  Kegistration  of  Instrument^  -*• 

relating  to  Lands.  'fo  ** 

(As  amended  by  6:2  V.  c.  16.) 


'J  . 


SHORT  TITLE,  s.  1. 
INTERPRETATION,  ss.  2,  61(6). 
REGISTRY  OFFICES,  ss.  3-9.  • 
REGISTRARS  AND  DEPUTIES  : 

Appointment,  security   of,     etc., 

ss.  10-23. 
Duties,  ss.  24-28. 
BOOKS  OF  OFFICE — 

To  be  furnished  by  County,    ss. 

29-31. 

Transfer  of,  upon  alteration  in 
limits  of  the  Registry  Division 
or  removal  of  Registrar,  ss.  32- 
34. 

Copies  of,  when  too   old  for  use, 
s.  35. 

ABSTRACT  INDEX,  s.  36. 
ALPHABETICAL  INDEX,  s.  37. 
INSTRUMENTS  THAT  MAY  BE  REGIS- 
TERED, ss.  38,  39. 

PROOF  FOR  REGISTRATION,  ss.  40-58. 
WHERE   IN   FOREIGN  LANGUAGE,  s. 

59. 

MANNER  OF  REGISTERING,  ss.  60-67. 
REGISTRATION  OF— 
Crown  grants,  s.  68. 
Orders  in  Council,  s.  69. 
Wills,  s.  70-71. 
Other  instruments,  s.  72. 
Instruments  executed  before  1st 

Jan.  1866,  ss.  73,  74. 
REGISTRATION   OF  INSTRUMENTS  IN 
FULL  WHEN  MEMORIALS  PREVI- 
OUSLY REGISTERED,  S.  75. 
DISCHARGES      OF     MORTGAGES,     ss. 
76-84. 


DISCHARGE  OF  LIEN  NOTES,  s.  85. 
BY-LAWS,  ETC.,  OPENING  ROADS  OR 
CHANGING    MUNICIPAL    LIMITS, 
s.  86. 

REGISTRATION  AND  ITS  EFFECT,  ss. 
87-99. 

Unregistered    instruments    after 

grant     from     the     Crown    void 

against      subsequent      registered 

purchaser,  s.  87. 
Powers  of  Attorney,  s.  88. 
Wills  to  be  registered  within  twelve 

months  after  death,  s.  89. 
Deeds  on  sales  for  taxes,  ss,  90,  91. 
Registration  as  notice,  ss.  92,  93. 
Unauthorized  alterations  in  entries, 

ss,  94,  95. 
When  instrument  to  be  deemed  to 

be  registered,  s.  96. 
Actual  notice,  s.  97. 
Equitable   liens  invalid  as   against 

registered  instruments,  s.  98. 
Tacking     not    allowed    as    against 

registered  instruments,  s.  98. 
Subsequent  advances  on  mortgages, 

s.  99. 
REGISTRATION    OF    PLANS,   s?.   100- 

112. 
PROVISIONS  FOR  RE-REGISTRATION  IN 

CASE  OF  LOSS  ETC  ,  OF  REGISTRY 

BOOKS,  S.    113. 

DEFECTS  IN  REGISTRATION,  ss.  114- 

117. 

FEES  OF  REGISTRARS,  ss.  118-134. 
INSPECTOR   OF    REGISTRY   OFFICES, 

ss.  135-138. 


HER  MAJESTY,  by  and  with  the  advice  and  consent  of  the 
Legislative  Assembly  of  the  Province  of  Ontario,  enacts 
as  follows : — 

1.  This  Act  may  be  cited  as  "The  Registry  Act."     56  V.  short  title. 
e.  21,  s.  1. 
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Sec.  2. 


Interpreta- 
tion 


"Instru- 
ment." 


£.  Where  the  following  words  occur  in  this  Act,  or  in  the 
schedules  thereto,  they  shall  be  construed  in  the  manner  here- 
inafter mentioned,  unless  a  contrary  intention  appears  : — 

1.  "Instrument"  shall  include  every  Crown  grant,  Order  in 
Council  of  the  Dominion  or  of  this  Province,  deed,  conveyance, 

9#     A.  J      S  /0  mortgage,  assignment  of  mortgage,  certificate  of  discharge  of 
/  -7  mortgage,  assurance,  lease,  bond,  release,  discharge,  power  of 

attorney,  or  substitution  thereof,  under  which  any  such  deed, 
conveyance,  assurance,  discharge  of  mortgage  or  other  instru- 
ment is  executed,  bonds  or  agreements  for  sale  or  purchase  of 
land,  letter  of  attorney,  will,  probate  of  will,  grant  of 
administration,  municipal  road  by-law,  certificate  of  any 
proceedings  in  any  Court,  judgment  of  foreclosure,  and  every 
other  certificate  of  judgment  of  any  Court  affecting  any  inter- 
est in  or  title  to  land ;  also,  certificates  of  payment  of  taxes, 
granted  under  the  corporate  seal  of  the  county,  city,  or  town 
by  the  treasurer ;  every  sheriff's  and  treasurer's  deed  of  lands 
sold  by  virtue  of  his  office  ;  every  contract  in  writing  ;  every 
commission  and  proceeding  in  lunacy,  bankruptcy  and  insol- 
vency ;  and  every  other  instrument  whereby  lands  or  real  es- 
tate may  be  transferred,  disposed  of,  charged,  incumbered  or 
affected  in  any  wise,  affecting  land  in  Ontario. 

2.  "Land  "  shall   include   lands,    tenements,  hereditaments, 
appurtenances  and  real  estate. 

3.  "Will "  shall  include  probate  of  will  and  exemplification, 
or  notarial  or  prothonatorial  copies  of  probate  of  will,  and  let- 
ters of  administration  with  the  will  annexed,   and  any  devise 
whereby  lands  are  disposed  of  or  affected. 

4.  "  County"  shall  include  a  union  of  counties,  a  city,  junior 
county  and  any  part  of  a  county  or  counties  set  apart  for  judi- 
cial or  registration  purposes.     56  V.  c.  21,  s.  2. 


Land." 


"Will." 


Registry 
Divisions. 


3.  The  Registry  Divisions  at  present  existing,  as  set  forth 
in  Schedule  Q,  are  hereby  continued ;  and  whenever  any 
county  is  separated  for  judicial  purposes  from  a  union  of 
counties,  or  a  new  county  is  formed  and  set  apart  for  judicial 
purposes,  there  shall  be  a  separate  Registry  Office  established 
therein  by  the  Lieu  tenant- Governor  in  Council,  which  office 
shall  be  kept  in  the  county  town  in  like  manner  as  in  other 
county  towns.  56  V.  c.  21,  s.  3. 

Registry  Divi-      4.  There  shall  be  separate  registry  divisions  for  the  city  of 
Toronto          Toronto,  to  be  called    respectively,  East  Toronto  and  West 
Toronto.     56  V.  c.  21.  s.  4. 


Registry 
offices  in 
Toronto. 


JfAq 
7 


5.  The  registry  building  now  on  Richmond  Street  West  in 
the  City  of  Toronto,  shall  be  and  continue  to  be  the  offices  of 
the  Registry  Divisions  of  East  and  West  Toronto.  The  former 
Registrar  of  the  City  of  Toronto  shall,  during  pleasure  and 
without  new  appointment,  be  Registrar  for  the  registry  division 
of  West  Toronto.  56  V.  c.  21,  s.  5. 
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6.  The  Council  of  the   City  of  Toronto  shall,   by  addition  Provision  for 
thereto  to  be  approved  by  the  Lieutenant-Governor  in  Council  j-eg  j^*^ 
provide  in  or  in  connection  with  the  present  registry  building,  offices'iiT 
or  otherwise,  sufficient  safe  and  proper  fire-proof  offices  and  Toronto. 
vaults  for  the  Registry  Offices  for  both  divisions  of  East  and 
West  Toronto,  and  for  the  Office   of  Land  Titles  for  the  said 
City,  and  shall  furnish  the  same  in  accordance  with  the  pro- 
visions of  this  Act  and  The  Land  Titles  Ad  respectively.  56  V.  Rev  Sut<  Ct 
c.  21,  s.  6. 

1.  —  (1)  The  registry  books,  and  all  books  of  indexes,  which  what  books, 
have  been  kept  exclusively  for  the  Registry  Division  of  East  ?^""to*** 

-i     T«  <  •  n  •        •  1  '1  11  *'  11  1*  UUHLUtiy 

Toronto,  and  likewise  all  original  memorials,  all  original  duph-  Of  Registrar 
cates,  and  all  deeds,  conveyances  and  wills,  and  all  other"  instru-  ^^ 
ments,  and  all  maps  or  plans  lodged   according  to  law   in  his 
office,  and  relating  exclusively  to  lands  within  the  Division  of 
East  Toronto,  shall  remain  in  the  custody  of  the  Registrar  of 
East  Toronto. 

(2)  All  other  abstracts,  index   books  and  registry    books  what  b°okg> 
original  memorials  and  original  duplicates,  and  all  deeds,  con-  |e^t  by  Reg- 
veyances  and  wills,  and  all  other  instruments  and  maps   or  istrar  of  \Veefe 
plans,  affecting  lands  in  both  Registry  Divisions,  shall  remain^jjS^ 
and  continue  with   the  Registrar  of  the   Registry   Division     /*& 

of  West   Toronto. 

(3)  All  wills  and  instruments  in  which  there  is  a  general  General  reg- 
devise,  conveyance  or  power  affecting  lands  in  the  City  of  Tor-  j^try  m  W®8t 

V,        .<        i  j         -•    *•  t,    11  t  •   i         j   •      ±iL     T>  Toronto  office 

onto  without  local  description,  shall  be  registered  in  the  Kegis- 
try  Division  of  West  Toronto. 


(4)  The  Registrar  of  the  Registry  Division  of  West  Toronto  Duty  of  j 
is  hereby  authorised  and  empowered  to  certify  to  all  abstracts  Tor^mto" 

of  title  and  copies  of  instruments  from  such  books  retained  in  matters  affect 
his  office,  and  affecting  lands  in  the  Registry  Division  of  East  ^ 
Toronto,  and  he  shall  permit  searches  to  be  made  therefrom, 
whenever  required  to  do  so,  upon  being  paid  the  ordinary  fees. 

(5)  The   present    Abstract    Clerk    shall    be    the    Abstract 
Clerk  of  the    two    Divisions,   during    the    pleasure    of  the 
Lieutenant-Governor,  and  shall  perform  such  other  duties  as 
the  Lieutenant-Governor  may  direct.     His  salary  shall  be  paid 
by  the  two  Registrars,  one-half  by  each,  or  in  such  other  propor- 
tions as  the  Lieutenant-Governor  may  from  time  to  time  direct. 

(6)  The  Master  of  Titles  is  to  be  at  liberty  to  inspect,  by  inspection  of 
himself  or  his  clerks,  all  books  and  papers  in  the  said  offices  books,  etc.,  in  ,& 
for  his  own  information  as  such  Master,  without  payment  of  try'officerby 
fees,  subject  to  any  general  rules  to  be  made  under  the  author-  Master  of 

ity  of  The  Land  Titles  Act.     56  V.  c.  21,  s.  7.  Rev^Stat 

c.  138. 

8.  Where  the  Registry  Office  in  any  Division  appears  to  the  Registry  office 
Lieutenant-Governor  in  Council  to  be  inconveniently  situated,  may  be  re- 
he  may  by  proclamation  order  the  same  to  be  removed  to  any 
other  place  in  the  Division.     56  V.  c.  21,  s,  8. 
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County  Coun-  9.  For  the  safe-keeping  and  protection  of  all  books,  mem- 
cils  to  provide  orials,  duplicates,  and  other  instruments  of  whatever  descrip- 
officefand  tion,  and  plans,  belonging  to  the  office  of  Registrar,  the  council 
vaults.  of  every  county  where,  at  any  time  there  are  no  safe  and 

proper  fire-proof  offices  and  vaults  provided  by  the  council,  or 
w^ere  nereafter  any  Registry  Office  is  established,  shall  pro- 
vide, furnish  and  maintain,  and  keep  in  good  repair,  a  safe  and 
fire-proof  Registry  Office,  fire-proof  vaulted,  upon  a  plan  and 
on  a  site  to  be  approved  by  the  Lieutenant-Governor  in  Coun- 
cil :  and  the  said  council  shall  keep  the  said  Registry  Office 
furnished  with  fuel  and  furniture  and  in  good  repair,  and 
towns  separated  from  counties  for  municipal  purposes,  and 
cities  in  which  no  separate  Registry  Offices  exist,  shall  bear  a 
ratable  proportion  of  the  expense  thereof,  based  on  the  assess- 
ment of  all  the  municipalities  within  the  jurisdiction  of  the 
county.  56  V.  c.  21,  s.  9. 


REGISTRARS. 


1O.  Every  Registry  Office  shall  be  kept  by  an  officer  to  be 
called  the  Registrar.     56  V.  c.  21,  s.  10. 


Registrar. 

4-34 

Registrars,  1 1  •  The  Lieutenant-Governor  shall,  as  occasion  may  require 

how  appoint-  from  time  to  time,  by  commission,  under  the  Great  Seal  of  the 
Province,  appoint  a  fit  person  to  the  office  of  Registrar,  and 
shall,  in  like  manner,  fill  any  vacancy  occurring  by  the 
death,  resignation  removal  or  forfeiture  of  office  of  any  Regis- 
trar, and  every  Registrar  heretofore  appointed  or  hereafter  to 
be  appointed  shall  hold  office  during  pleasure  only.  56  V. 
c.  21,  s.  11. 

Amount  of  12.  The  Lieutenant-Governor  may  from   time  to  time   by 

to  be  orc[er  jn  Council  fix  and  determine  the  amount  of  the  security 
to  be  given,  as  hereinafter  mentioned,  by  each  Registrar  ;  but 
the  amount  of  such  security  shall  be  not  less  than  $4,000,  nor 
more  than  $10,000.  56  V.  c.  21,  s.  12. 

[As  to  security  of  Registrars  in  the  Unorganized  Districts, 
see  Gap.  109,  sec.  79.] 


Security  to  Toe 
given  by 
Kegistrars. 

Rev.  Stat 
c.  16. 


given. 


(1)  Subject  to  the  provisions  of  section  24  of  The  Act 
respecting  Public  Officers,  before  any  Registrar  is  sworn 
into  office,  he  shall  execute  and  enter  into  a  joint  and  several 
covenant  in  duplicate  with  two  or  more  sufficient  sureties  to  be 
approved  by  the  Lieutenant-Governor  in  Council  for  such 
amounts  as  may  be  fixed  and  determined  by  Order  in  Council 
in  that  behalf  as  aforesaid. 

(2)  Such  covenant  may  be  in  the  form  of  Schedule  A  to 
this  Act,  or  to  the  like  effect ;  and  to  each  of  such  covenants 
shall  be  attached  an  affidavit  in  the  form  of  Schedule  B  to  this 
Act,  or  to  the  like  effect,  made  by  each  of  the  sureties  therein 
mentioned. 
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(3)  One  of  the  duplicates  with  the  affidavits  appended  shall 
be  forthwith  transmitted  to  the  Provincial  Secretary,  to  be  by 
him  retained,  and  the  other  duplicate  with  the  affidavits  afore- 
said, shall  be  by  the  Registrar  forthwith  filed  in  the  office  of 
the  Clerk  of  the  Peace  for  the  said  county  or  union  of  counties 
where  the  same  shall  remain  on  record.  56  V.  c.  21,  s.  13. 


cove- 


14.  Any  Registrar,  whether  appointed   before  or  after  the  New 
passing  of  this  Act,  may  at  any  time  be   required  by  the  In-  nant? 
spector  of  Registry  Offices,  with  the  approval  of  the  Lieutenant-  ™ 
Governor  in  Council,  to  execute  new  covenants   in  the  form 
and   to  the  effect  hereinbefore  provided,  or  to  furnish  other 
sureties  as  may  be  deemed  expedient,  or  both,  and  in  default 
thereof  shall  be  subject  to  the  penalties  mentioned  in   section 

25  of  this  Act.     56  V.  c.  21,  s.  14. 

1 5.  Any  person  may   examine  and  obtain   a  copy  of  the  Copuw  may  b« 
Registrar's  covenant  and  affidavits  on  payment  to  the  Clerk  of 

the  Peace  of  a  fee  for  the  copy  and  search,  of  one  dollar,  or  for 
the  search,  of  twenty-five  cents.     56  V.  c.  21,  s.  15. 


Sections  15  to  20  inclusive  of  The  Act  respecting  Public  Rev<  gtat  c 
Officers,  shall  apply  to  securities  given  by  Registrars.     56  V.  c.  16*  SB.  15-20 

21,  s.  16.     See  also  Cap.  16,  sees.  2  4-27. 


1  T.  The  Lieutenant-Governor,  upon  the  application  of  any  Lieutenant- 
county  or  city   interested,  or  without  such  application  if  he  Governormay 
thinks  fit,  may  require  any  Registrar  to  give  security  in  such  trars  to  give 
form  and  for  such  an  amount  as  the  Lieutenant-Governor  in  security. 
Council  determines  to  be  sufficient  to  secure  the  due  payment 
of  any  moneys  pavable  by  the  Registrar  to  the  county  or  city. 
56  V.  c.  21,  s.  17.  " 

18.  —  (1)  A  surety  for  a  Registrar  who  is  no  longer  disposed  Sure.ties  of 
to  continue  his  responsibility,  may  give  notice  thereof  to  the 
Registrar  and  to  the  Provincial  Secretary,  and  in  such  case  the 
Registrar  shall,  under  penalty  of  forfeiture  of  his  office,  furnish 
&  new  surety  in  lieu  of  the  surety  so  giving  notice,  and  shall 
complete  and  transmit  the  necessary  covenant  in  that  behalf  to 
the  Provincial  Secretary  within  one  month  after  the  notice, 
and  shall  procure  the  approval  of  the  new  security  within  two 
months  after  the  notice. 

(2)  All  accruing  responsibility  on  the  part  of  the  person  * 
giving   the   notice  shall    continue    until   the   perfecting   and 
approval  of  the  new  security,  and  shall  thereupon  cease.     56  V. 
<j  21,  s.  18. 

1  9.  The  Registrar  and  his  sureties  shall  be  jointly  and  sever-  Liability  of 
ally  liable  on  their  covenant  to  any  aggrieved  person  or  persons 
to  indemnify  him  or  them  against  any  damage  or  loss  sustained 
by  him  or  them,  by  or  through  the  neglect  or  misconduct  of  the 
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Registrar  or  his  deputy  in  the  performance  of  the  duties  of  his 
office,  not  exceeding  the  penalty  named  therein,  but  this  pro- 
vision shall  not  exempt  the  Registrar  from  any  further  respon- 
sibility to  persons  sustaining  damage  or  loss  as  aforesaid,. 
56  V.c.  21,s.  19. 


Registrar's 
of  office. 


20.  Every  Registrar,  before  he  enters  upon  the  execution 
of  his  office  shall,  before  two  or  more  Justices  of  the  Peace  for 
the  county,  take  the  oath  given  in  the  form  of  Schedule  C  to  this 
Act,  which  shall  be  transmitted  to  the  Provincial  Secretary, 
together  with  the  recognizance  and  covenant  aforesaid.  56  V. 
c.  21,  s.  20. 


Appointment 
of  deputies. 


Removal. 

Power  of  dep 
uty  in  case  of 
death  or 
removal  of 
registrar. 


Where  vacan- 
cies occur  in 
office  of 
registrar  and 
there  is  no 
deputy, 
Bounty 
attorney  to 
act. 


Temporary 
officer  to  be 
responsible. 


Deputy's  oath 
of  office. 


21. — (1)  The  Registrar  may  by  writing  under  his  hand  and 
his  seal  of  office,  nominate  a  deputy  or  deputies  in  his  office,, 
who  may  perform  all  the  duties  required  under  this  Act,  in  the 
same  manner  and  to  the  like  effect  as  if  done  by  the  Registrar: 
and  any  Registrar  may  remove  his  deputy  and  appoint  another 
in  his  place  whenever  he  thinks  it  necessary  ;  and  in  case  of 
the  death,  resignation,  removal  or  forfeiture  of  office  of  the 
Registrar,  the  Deputy  Registrar,  or  in  case  of  their  being  more 
than  one,  the  senior  Deputy  Registrar,  shall  do  and  perform  all 
and  every  act,  matter,  and  thing  necessary  for  the  due  execution 
of  the  said  office,  until  a  new  appointment  of  Registrar  is  made 
by  the  Lieutenant-Governor.  -56  V.  c.  21,  s.  21. 

(2)  In  the  case  of  the  death,   resignation   or  removal  of  a 
Registrar,  if  there  be  at  the  time  no  Deputy  Registrar,  the 
County  or  District  Attorney  for  the  county  or  district,  as  the 
case  may  be,  shall  ex-officio  be  the  Registrar  pro  tempore,  until 
another  person  is  appointed  Registrar  and  the  County  or  District 
Attorney  on  becoming  Registrar  pro  tempore  may  appoint  a 
Deputy-Registrar,  and   shall  do  and  perform  every  other  act, 
matter  or  thing  necessary  for  the  execution  of  the  office.    58V. 
c.  6,  s.  1,  part, 

(3)  The  Registrar  pro  tempore  shall    be  answerable  for  the 
execution  of  the   office  in  all  respects  and  to  all  intents  and 
purposes  whatsoever,  during  such  interval  as  the  Registrar  «o 
dying,  resigning  or  having  been  removed,  would  by  law  have- 
been  if  he  had  been  living  or  continuing  in  office,  and  any  secur- 
ity given  on  or  after  the  16th  day  of  April  1895  by  a  Registrar 
so  afterwards  dying,  resigning  or  being  removed  as  aforesaid 
shall  be  a  security  to  the   Queen,  her  heirs  and   successors, 
and    to   all   persons    whatsoever,     for   the   due   and   faithful 
performance  of  the  duties  of  his  office  by  the  Registrar  pro- 
tempore.     58  V.  c.  6,  s.  2,  part. 

22.  Every  Deputy  Registrar  before  he  enters  on  the  execu- 
tion of  his  office,  shall,  before  two  or  more  Justices  of  the  Peace 
for  the  county  take  the  oath  appointed  to  be  taken  by  the 
Registrar,  or  an  oath  to  the  like  effect,  which  oath  shall  be 
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'forthwith  transmitted  to  the  Provincial  Secretary.     56  V.  c.  21, 

s.  22. 


a* 


3._(1)  No  Registrar  or  Deputy  Registrar  or  clerk  in  his 
office  shall,  directly  or  indirectly,  act  as  the  agent  of  any  corpor-  nottoaet 
ation,  society,  company,  person  or  persons  investing  money  and  agents,  for 
taking  securities  on  real  estate  within  his  county,  nor  shall  the  ^ecuritL^on 
Registrar  or  Deputy  Registrar,  or  any  clerk  in  the  office  advise,  real  estate,  or 
for  fee  or  other  reward,  or  otherwise,  upon  titles   of  land,  or  ™  Advise  a^to 
practise  as  a  conveyancer,  or  act  as  an  agent  for  the  sale  of  titles,  etc.,  in 
land,  within   his   county,  nor   shall  he  carry  on  or  transact  theirCounties- 
within  the  Registry  Office,  any  other  business  or  occupation 
whatever,  upon  pain  of  forfeiture    of    office.      56   V.   c.  21, 
s.  23(1);  60  V.  c.  14,  s.  19. 

(2)  No   Registrar   appointed   on    or    after    the    27th   day  Registrars  not 
of  May,  1893,  shall  practise   for   gain    as   a    Barrister,   Soli-  certam  calin 
citor,  Physician   or    Surgeon  ;    nor   shall   any    Registrar   ap-  ings. 
pointed  before    the    said    date  where   the  net  income  from 

his  office  is  more  than  $1,000,  nor  shall  any  Deputy  Registrar 
or  clerk  in  the  office  of  the  Registrar,  carry  on  a  practice  as  a 
Physician  or  Surgeon  during  office  hours  other  than  a  consult- 
ing practice,  or  out  of  office  hours  other  than  a  consulting  or 
office  practice  at  his  home,  nor  take  any  proceedings  under  the 
power  of  sale  in  any  mortgage  or  other  instrument  affecting 
land  either  as  solicitor  or  agent,  nor  shall  he  personally  or  as  a 
member  of  a  firm  carry  on  a  loaning  business  or  be  in  any  way 
connected  with  any  firm  having  business  to  transact  in  the 
office  of  such  Registrar. 

(3)  The  work  of  the  Registry  Office  shall  be  conducted  and  Work  in  reg- 
carried  on  in  all  cases    under   the    direction    and   immediate  ^personally 
supervision  of  the  Registrar,  whether  heretofore  or  hereafter  supervised  by 
appointed.     56  V.  c.  21.  s.  23  (2,  3). 

DUTIES   OF   REGISTRARS. 

24.  Every  Registrar  shall  reside  within  ten  miles  of  his  office  Residence  of 
and  shall  keep  his  office  at  the  place  named  in  his  commission  Re&18trars- 
or  otherwise   as   appointed   by   the  Lieutenant-Governor   in 
Council,  or  by  any  Act  in  force  respecting  the  same.     56  V. 

c.  21,s.24. 

25.  If  a  Registrar  in  any  manner  misconducts  himself  in  Removal  for 
his  office  or  neglects  to  perform  his  duty  in  every  respect  as  misconduct- 
required  of  him  by  this  Act,  or  commits  or  suffers  to  be  com- 

mitted any  undue    or   fraudulent   practice   in   the   execution 
thereof,  then  such   Registrar   may,  at  the   discretion   of   the 
Lieutenant-Govenor   in    Council,  be    dismissed,  and  he  shall,  Liability  of 
moreover,  together  with  his  sureties,  so  far  as  their  covenants  .Registrar. 
extend,  be  liable  to  pay  all  damages,  with  full  costs  of  suit,  to 
any  person  injured  thereby,  to   be  recovered  by  action  in  the 
High  Court  ;  and  any  Deputy  executing  the  office  of  Registrar 
during  any  vacancy  by  death,  resignation,  or  forfeiture  of  the 
u.  1  ' 
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Registrar,  shall,  together  with  the  sureties  of  the  Registrar  as 
far  as  their  covenants  extend,  be  for  the  same  cause,  and  in 
like  manner  liable  as  the  Registrar  and  his  sureties  are  in'  this 
section  declared  to  be  liable.  56  V.  c.  21,  s.  25. 


Deputy 
executing 


Hours  of  .  —  (1)  Except  as  hereinafter  in  this  section  provided  the 

attendance  at  Registrar  or  his  Deputy  shall,  for  the  discharge  of  all  duties 
belonging  to  the  said  office  attend  at  his  office  from  the  hour 
of  ten  in  the  forenoon  until  four  in  the  afternoon,  every  day 
in  the  year,  holidays  excepted,  and  no  instrument  shall  be 
registered  by  him  on  any  holiday,  nor  shall  any  instrument  be 
received  for  registration  by  him  except  within  the  hours  above 
named.  56  V.  c.  2i,s.  26  (1). 


Of  registrars 

and  York^n 
Saturday. 


(2)  The  Registrars  for  the  East  and  West  Divisions  of  the 
*  Toronto  and  the  Registrar  of  the  County  of  York,  or 

their  respective  deputies,  shall  attend  at  their  offices  for  the 
transaction  of  business  on  Saturday,  from  the  hour  of  ten 
in  the  forenoon  until  one  in  the  afternoon  and  no  longer,  and 
no  instrument  shall  be  received  by  them  for  registration  on 
that  day  except  within  the  hours  above  named.  56  V.  c.  21  , 
s.  26  (2.) 

(3)  None  of  the  other  Registrars  shall,  after  one  o'clock  in 
tne  afternoon  on  Saturdays  during  the  long  vacation,  namely, 

urday  during  from  the  1st  day  of  July  to  the  31st  day  of  August,  both  days 
long  vacation.  inciusivej  register  any  instrument,  nor  shall  any  instrument 
be  received  for  registration  by  them,  nor  shall  it  be  obligatory 
to  attend  at  their  offices  for  the  transaction  of  business  after 
the  said  hour  of  one  o'clock  on  Saturdays  during  the  said  period 
of  the  long  vacation.  59  V.  c.  29,  s.  6. 


Office  hours 


Registrars  to       %?  '  -  —  (1)  The  Registrar  shall,  when  required,  and  upon  being 
^earches  tendered  the  legal  fees  for  so  doing,  make  searches  and  furnish 
'" 


copies  and  abstracts  of  or  concerning  all  instruments  or 
memorials  registered,  mentioning  any  lot  of  land  as  described 
in  the  patent  thereof  from  the  Crown,  or  any  lot  described  by 
number  or  letter  on  any  registered  map  or  plan  subsequent  to 
the  registration  of  the  map  or  plan,  or  any  part  of  a  lot  where 
the  same  is  clearly  described  and  can  be  identified  in  connection 
with  the  chain  of  title,  or  has  been  ascertained  by  actual 
survey  ;  and  of  and  concerning  all  wills,  deeds,  orders,  or  other 
instruments  recorded,  as  may  be  requested  of  him  in  writing, 
o  exhibit  ori-  if  a  writing  is  demanded  by  the  Registrar  ;  and  he  shall  exhibit 
^e  original  registered  instrument,  and  also  the  books  of  the 
office  relating  thereto  when  the  party  desires  to  make  a  personal 
inspection  thereof,  and  shall  give  certificates  of  all  copies  and 
extracts  under  his  hand  of  and  concerning  the  parties  to  any  of 
such  documents,  or  of  the  witnesses  to  the  same,  or  any  other 
particulars  which  may  be  required,  but  no  Registrar  shall  allow 
any  such  book  or  instrument  to  be  taken  out  of  his  possession 
or  custody. 


To  certify 
copies,  etc. 
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(2)  Every  abstract  furnished  by  a  Registrar  shall   be   com-  certificate  of 
menced  and  certified  to  in  the  words  following  : —  Registrar  on 

abstracts. 
Ontario,  Registry  Office,  County  of  Abstract  of  title 

I  certify  that  the  above  (or  the  following)  are  correct  extracts  from  the 
only  instruments  recorded  in  this  office  which  mention  or  refer  to  (describe 
property  sufficiently  for  identification).  This  abstract  does  not  purport  to 
give  entries  from  the  General  Register. 

Dated  at  this  day  of  A.  D.  at 

the  hour  .of 

Registrar,  or  Deputy-Registrar. 

(3)  No  Registrar  shall  be  liable  in  respect   of    entries   of  Non-liability 
instruments  or  errors  or  mistakes  in  the  entries  of  instruments  erroreojm 
or  in  respect  of  omissions  by  any  of  his   predecessors  in  the  omissions, 
office  of  Registrar,  nor  for  any  defect  or  inaccuracy  in  any 
abstract  or  certificate   arising   from  such   error,   mistake   or 
omission,  unless  he  had   become  aware  or  had  knowledge  of 

the  error  or  mistake  in  the  said  entries,  or  unless  such  abstract 
or  certificate  shall  be  defective  or  inaccurate  to  the  knowledge 
of  the  Registrar  or  his  deputy  or  the  clerk  by  whom  such 
abstract  or  certificate  is  made  or  signed.  56  V.  c.  21,  s.  27. 

£8.  Every  Registrar  under  this  Act  shall  have  a  seal  of  Registrar  to 
office,  to  be  approved  of  by  the  Inspector,  and  on  request  of  I)?offiJ^eal 
any  person,  shall  furnish  an  exemplification  or  certified  copy 
under  his   hand    and    seal   of  office,   of  any   instrument    or 
memorial  deposited,  registered,   or  filed,  and  kept  in  his  office 
as   Registrar,  which    exemplification   or   certified  copy  shall, 
subject  to  section  47  of  The  Evidence  Act,  be  received  as  prima 
facie  evidence  in  every  Court  in  Ontario,  in  the  same  manner  Re^  Stat- 
and  with  the   same  effect  as  if  the  original  thereof,  in  his 
office,  was  produced  ;  and  no  Registrar  or  Deputy  Registrar 
shall  be  required  to  produce  any  paper  in  his  custody  as  Regis-  Not  bound  to 
trar  or  Deputy  Registrar,  unless  ordered  by  a  Judge  of  one  of 
the  Courts  of  Ontario,  which  order  shall  be  produced  to  the  on  order  of 
officer  issuing  the   subpoena  requiring  such  production,  and  a  Jud£e- 
shall  be  by  him  noted  in  the  margin   of  the  subpoena,  and 
signed  by  such  officer.     56  V.  c.  21,  s.  28. 

[As  to  filing  a  certified  copy  in  Court  in  lieu  of  original 
produced  on  subpoena,  see  Cap.  73,  sec.  4$- 

BOOKS   OF   OFFICE. 

29. — (1)  The  treasurer  of  the  county  or  city  shall  provide  Treasurer  to 
a   fit  and   proper  registry  book  for  each  township,  reputed  books.epr°Pei 
township,  city,  town,  town  plot  laid  out  by  the  Crown,  and 
incorporated  village,  the  limits  whereof  are  defined  by  law, 
and  all  index  and  other  books  required  for  the  business  of  the 
office  ;  and  all  registry  books  shall  be  as  nearly  as  may  be  of 
the  like  size  and  description  as  those  heretofore  furnished,  and 
shall  continue  to  be  of  one  uniform  size  as  nearly  as  practicable  ; 
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and  from  the  time  the  books  are  so  provided  and  received  at  the 
Registry  Office,  the  person  who  holds  and  executes  the  office 
of  Registrar,  shall  keep  and  cause  to  be  used  for  that  purpose, 
a  separate  registry  book  for  and  of  each  township,  reputed 
township,  city,  town,  town  plot  laid  out  by  the  Crown,  and 
incorporated  village,  the  limits  whereof  are  defined  by  law, 
within  the  county  for  which  he  holds  office  ;  and  he  shall  also 
keep  and  cause  to  be  used  for  that  purpose  a  general  registry 
„  book  for  the  whole  county,  in  which  shall  be  recorded  all 

(general  „.  /•!••».•  • 

registry  book,  wills,  probates,  grants  ot  administration  and  instruments  in 
which  there  is  a  general  devise,  conveyance,  release,  acknow- 
ledgment or  power  affecting  lands  without  local  description, 
and  in  which  book  an  alphabetical  index  of  the  names  of  all  the 
parties  mentioned  by  name  in  every  such  instrument  shall  also 

New  books  ^e  kept  5  an(^  whenever  any  Registrar  requires  a  new  registry 
book,  or  any  other  book  for  the  use  of  his  office,  the  same  shall, 
on  his  application  therefor,  in  writing,  be  furnished  to  him  by 
the  treasurer,  and  all  books  so  furnished,  shall  be  paid  tor  by 
the  treasurer  out  of  the  county  or  city  funds,  as  the  case 
may  be,  and  all  books  so  furnished,  used  and  kept,  shall  be 
deemed  to  be  the  property  of  Her  Majesty  for  the  use  and 
benefit  of  the  public ;  and  the  Inspector  shall  have  power, 
when,  for  the  despatch  of  business,  he  finds  it  necessary,  by 
order  in  writing,  to  permit  more  than  one  registry  book  to  be 
in  use  at  the  same  time  for  the  same  municipality.  56  V. 
c.  21,  s.  29.  59  V..c.  29,  s.  1. 

Index  of  wills      (2)  Where  prior  to  the  7th  day  of  April,  1896,  wills  had  been 
omitted  from   recorded  in  the  separate  books  of  a  registry  division,  but  not 

CTPTlftF&l   YP&  • 

istry  book.  in  the  general  registry  book  thereof  when  the  same  ought  to 
have  been  recorded  therein,  the  Inspector  shall  have  the  power, 
by  order  in  writing,  to  direct  that  an  alphabetical  index  of 
the  names  of  all  parties  mentioned  by  name  in  such  wills  and 
designating  the  book  or  books  and  the  pages  thereof  in  which 
such  wills  are  recorded  shall  be  prepared  and  kept,  and  the 
county  or  city  treasurer  shall,  for  such  index  and  the  prepara- 
tion thereof,  pay  such  sum  as  the  Inspector  may  order  in 
writing.  59  V.  c.  29,  s.  5. 

General  regis-       (3)  From  and  after  the  first  day  of  July,  1899,  the  general 

try  book,  what  registry  book  shall  be  used  for  recording  wills,  probates,  grants 
to  be  used  for.   '  £*    -.   >r-    •   ,"  ,-  -,  £  •         i_-  -L  j.i.          • 

oi  administration,  and  powers  ol  attorney,  in  which  there  is  a 

general  devise  or  power  affecting  lands  with  on  f  1nr*a.1  Hpsm-ip- 
ioj^.  and  after  the  said  date,  except  as  aforesaid,  no  othgr 
instrument  which  affects  lands  without  local  description,  shall 
be  registered  unless  the  instrumentjvvhen  offered  for  registra- 
tion, in  addition  to  the  ordinary  proofs  for  registration,  has 
attached  to  it  a  statutory  declaration  by  one  of  the  parties  to 
fji^jnstmment.  or  by  his  iji^Qrney_jiiider  registered  power^of 
attorney  or  by  tjxejheirs.  executors__or_a(iministrators  of  such 
party,  to  the  effect  that  the  instrument  affects  lands  within  the 

Jf^  \J         *  --!__. 

county,  jind_giying_a_lflcal  or  general  description  of  such  lands , 
sufficient  to  enable  the  sair.e  to  be  traced  or  ascertained  by  a 
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surveyor,  and  thereupon  such  instrument  shall  be  registered  in 
the  proper  separate  registry  book  and  particulars  thereof 
entered  in  the  abstract  index  and  in  all  other  books  in  the 
same  manner  as  if  the  instrument  itself  had  contained  the 
local  description  of  the  lands.  62  V.  c.  16,  s.  1. 

30.  If  the  treasurer  refuses  or  neglects   to  furnish  such  If  the  trea- 
books  within  thirty  days  after  application  therefor,  the  Registrar  ^provide60 
may  provide  the  same  and  recover  the  cost  thereof  from  the  books. 
municipal  corporation  of  the  county  or  city  in  default.     56 

V.  c.  21,  s.  30. 

31.  The  Judge  of  the   County   Court  or  Warden  of  the  County  judge, 
county,  or  Mayor  of  a  city,  or  the   Stipendiary  Magistrate  of  JfpendiMy 
the  district  shall  give  a  certificate  respecting  each  registry  or  magistrate 
other  book,  so  furnished  or  provided,  in  the  form  of  Schedule  certlfv 

D  to  this  Act,  or  to  the  like  effect,  and  in  case  of  refusal  shall 
be  liable  to  the  same  penalties  as  are  imposed  by  section  34  of 
this  Act.  56  V.  c  21,  s.  31. 


£.  —  (1)  Where  any  county,  city,  town,  town  plot  laid  out  by  Provision 
the  Crown,  incorporated  village,  township,  reputed  township  or  Sace  is'separ- 
place,  making  part  of  a  county  wherein  a  separate  Registry  ated  from  a 
Office  is  or  has  been  kept,  is  or  has  been  detached  from  some  Countv- 
union  or  county  and  set  apart  for  registration  purposes,  or 
attached  to  or  made  part  of  another  county  for  which  a  sepa- 
rate Registry  Office  is  also  kept,  or  where  a  separate  Registry 
Office  is  established  in  any  county  or  junior  county,  according 
to  the  provisions  of  this  Act,  the  Registrar  of  the  county  from  Certain  books, 
which  such  localities  are  so  detached,  shall  deliver  to  the  Regis-  transferred 
trar  of  the  county  set  apart,  or  of  the  county  whereunto  the  same 
is  attached,  the  registry  book  or  books  and  all  other  books  and 
indexes  which  have  been  kept  according  to  the  statute,  exclu- 
sively for  such  county,  city,  town,  town  plot,  incorporated  vil- 
lage, township    or  reputed   township    or   place,   the   original 
memorials  and  original  duplicates  of  all  deeds,  conveyances  and 
wills  of,  or  relating  exclusively  to,  any  lands  within  the  same, 
and  all   other  instruments,  and   all    maps   of  cities,  towns  or 
villages  within  the  same,  lodged  according  to  law  in  his  office. 

(2)  Such  first   mentioned   Registrar  shall  also  deliver    an  Delivery  of 
abstract  index  book  of  all  titles  to  lands   within  each  of  the  book 
detached  localities,  registered  before  separate  registry  books  books'  etc. 
were  kept  for  each  township  or  place  ;    and  also  a  proper 
registry  book  containing  full  and  complete  copies  of  all  memo- 
rials  and  other   registered   documents    affecting  such  lands, 
which  by  reason  of  their  relating  to  two  or  more  localities, 
cannot  be  delivered,  or  which   though  affecting   one  locality 
are  entered  in  a  registry  book  that  is  not  delivered  over,  such 
copies  being  entered  in  the  book  in  the  same  order  and  rela- 
tion in  which  they  were  originally  inserted,  and  there  being 
inserted  on  the  margin  of  the  book  opposite  to  each  memorial 
or  instrument,  the  number  thereof  and  the  particular  time  at 
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which  the  memorial  or  instrument  was  originally  recorded  as 
endorsed  on  the  back  thereof  by  the  Registrar  or  his  Deputy, 
at  the  time  of  the  original  registration  thereof,  and  the  book 
shall  be  accompanied  by  an  alphabetical  index  of  names. 

Copies  of  in-         (3)  Such   first  mentioned   Registrar  shall   also   deliver   as 

^general        aforesaid  a  proper  registry  book  containing  a  copy  of  every 

registry  book,  will  and  other  instrument  registered  in  any  general  registry 

etc>  book  in  which  the  names  of  any  of  the  parties  thereto  have 

been  entered  in  the  alphabetical  index  kept  for  the  locality 

so  being  detached  ;  and  shall  also  deliver  a  true  copy  of  the 

alphabetical  index  attached  to  any  general  registry  book  ;  he 

shall  also  carefully  compare  all  such  entries  with  the  original 

entries  in  the  registry  books  in  his  office  and  indorse  a  cer- 

tificate to  that  effect  in  each  book  before  delivering  the  same. 

Instruments    received  by   the  Registrar   of    one   county    or 

Registry  Division  from  the  Registrar  of  another  after  the  year 

1885,  shall  be  copied  by  the  Registrar  by  whom  they  were  or 

are  received. 


with. 


Penalty  on 
registrar  re- 
fusing to 
deliver 
books,  etc. 


receiving  such  books,  and  his  successors 
shall  keep  the  same  among  the  registry  books  of  his  office,  and 
shall  deal  with  them  in  all  respects  in  like  manner,  as  those 
originally  supplied  to  and  kept  therein.  56  V.  c.  21,  s.  32. 

33.  Any  Registrar  who  refuses  to  deliver  the  books,  plans, 
duplicates,  indexes  or  memorials,  aforesaid,  within  six  months 
after  demand  in  writing  therefor,  made  upon  him  by  the  Reg- 
istrar entitled  to  receive  the  same,  shall  upon  conviction 
thereof,  before  any  Court  of  Oyer  and  Terminer  and  General 
Gaol  Delivery,  forfeit  his  office,  and  be  liable  to  a  fine,  in  the 
discretion  of  the  Court,  not  exceeding  $400.  56  V.  c.  21,  s.  33. 


Registrar 
removed  or 
resigning  to 
deliver  up 
books  to  new 
registrar,  etc. 


34.  In  case  a  Registrar  is  removed  from  or  resigns  his 
office,  he  shall  forthwith  deliver  up  all  books,  plans,  instru- 
ments, memorials  and  indexes  in  his  possession  as  Registrar  to 
the  person  who  is  appointed  Registrar  in  his  stead,  or  to  any 
other  person  who  may  be  specially  appointed  in  writing,  by 
Her  Majesty's  Attorney-General  of  Ontario  to  receive  the 
same,  and  if  the  Registrar  refuses  to  do  so,  the  Attorney- 
Proceedings  in  General  mav  direct  the  sheriff  of  the  county  to  seize  and  take 
case  of  refusal,  immediate  possession  of  the  same  wheresoever  found,  and  the 
Registrar  so  offending  shall  be  liable  to  a  fine,  in  the  discretion 
of  the  Court,  not  exceeding  $2,000,  and  to  any  term  of  im- 
prisonment, if  the  Court  thinks  fit  to  impose  it,  in  addition  to 
the  fine,  not  exceeding  one  year.  56  V.  c.  21,  s.  34. 


book  becomes 
unfit  for  fur- 


****•  Where  in  any  Registry  Office,  any  book  from  age  or 
use,  is  becoming  obliterated  or  unfit  for  future  use,  the  Inspec- 
^or  sfta^>  ^7  directions  in  writing  under  his  hand,  order  such 
book  to  be  re-copied  in  a  book  of  the  same  description  as  that 
required  under  section  29  of  this  Act,  so  far  as  the  same 
can  be  deciphered  by  examination  thereof  and  of  the  original 
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memorials  relating  thereto,  which  book  having  the  order  of 
the  Inspector  for  the  copying  thereof,  under  the  hand  of 
the  Inspector,  inserted  at  the  beginning  of  the  book,  and 
having  the  affidavit  or  declaration  of  the  Registrar  or  his 
deputy,  at  the  end  of  the  book,  to  the  effect  that  the  book  so 
copied  is  a  true  copy  of  the  original  book  of  which  it  purports 
to  be  a  copy,  shall  be  to  all  intents  and  purposes,  accepted  and 
received  as  the  original  book,  and  as  prima  facie  evidence  Original  to  be 
that  the  copy  is  a  true  copy  of  the  original  book  ;  every  prea 
original  book  shall  nevertheless,  be  carefully  preserved, 
noth  withstanding  a  copy  thereof  has  been  made,  and  every 
Registrar  or  his  Deputy,  shall  be  obliged  to  make  his  affi- 
davit or  declaration  in  this  section  mentioned  ;  and  the 
Inspector  shall  have  power  to  order  any  book  which  is 
out  of  repair  and  unfit  for  use  to  be  repaired  in  such 
manner  as  he  thinks  necessary  ;  and  he  shall  also  have  etc. 
power  to  order  plans  and  maps  deposited  in  any  Registry 
Office,  to  be  copied,  mounted  or  bound,  to  be  preserved  in  such 
manner  as  he  thinks  necessary  :  and  he  shall  in  like  manner 
have  power  to  order  as  many  counterparts  or  copies  of  any 
abstract  index  book  to  be  made  as  he  shall  deem  necessary  for 
the  public  convenience  ;  also  to  order  new  plans  and  surveys 
to  be  made  of  any  locality  or  territory  in  any  Registry 
Division  which  in  his  judgment  have  become  necessary,  whether 
such  locality  or  territory  has  been  heretofore  subdivided 
according  to  registered  plan  or  not,  and  to  order  new  abstract 
indexes  to  be  made  when  the  indexes  in  use  have  become  com- 
plicated or  otherwise  inconvenient.  56  V.  c.  21,  s.  35  ;  57  V. 
c.  35,  s.  4;  62V.  c.  16,  s.  2. 


.  The  Registrar  shall,  in  a  proper  book  kept  for  the  pur-  A*>8tra°fc.  , 

i       n    j  ,,       tt  Au  A  T    j       »  i  i  index  of  lots. 

pose,  and  called  the     Abstract  Index,    keep  entered  under  a 

separate  and  distinct  head  each  separate  lot  or  part  of  a  lot 
of  land  as  originally  patented  by  the  Crown,  or  as  defined  on 
any  plan  of  the  subdivision  of  such  land  into  smaller  sections 
or  lots  after  such  plan  has  been  filed  in  the  Registry  Office  ; 
and  every  instrument  registered  on  and  after  the  first  day  of 
January,  1866,  mentioning  such  parcel  or  lot  of  land  or  other 
subdivision,  and  the  names  of  every  person  to  each  instrument, 
and  the  nature  of  it  (such  as  a  "  Will,"  "  Grant,"  "  Lease," 
"  Power  of  Attorney,")  the  numbers  of  registration  of  all  such 
instruments,  for  each  municipality  in  which  the  land  mention- 
therein  is  situate,  and  the  day,  month,  and  year,  of  their  regis- 
tration, and  the  consideration  or  mortgage  money  mentioned 
therein,  and  such  a  sufficient  description  of  the  land  therein 
mentioned  as  will  readily  identify  its  location,  shall,  by  the  Regis- 
trar, in  addition  to  all  entries  by  law  required,  be  entered  in 
regular  order  and  rotation  under  the  proper  heading  of  each 
such  separate  parcel  or  lot  of  land  mentioned  in  such  instru- 
ment, and  the  book  or  books,  to  be  so  kept  by  each  Registrar, 
for  the  purpose  of  making  the  said  entries,  shall  be  in  the  form 
as  nearly  as  may  be  of  Schedule  E  to  this  Act.  56  V.  c,  21, 
s.  36. 
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Every  Registrar  shall  also,  for  each  township,  city, 
town,  and  incorporated  village,  keep  an  Alphabetical  Index  of 
names,  exhibiting  in  columns  the  number  of  each  instrument, 
the  names  of  the  different  grantors,  and  the  names  of  the 
grantees,  according  to  the  form  of  Schedule  F  to  this  Act. 
56  V.  c.  21,  s.  37. 


INSTRUMENTS   THAT   MAY   BE   REGISTERED. 


Instruments         38.  Subject  to  the  provisions  of  the  next  section,  all  instru- 
d7    '  naents  mentioned  in  section  2  of  this  Act  may  be  registered. 
56  V.  c.  21,  s.  38. 


Registration 


Proof  of 
registration. 


Form  of 
affidavit. 


39.  This  Act  shall  not  extend  to  any  lease  for  a  term  not 
exceeding  seven  years,  wh^ra  frfce  actual  possession  goes  along 
with  the  lease  ;  but  it  shall  extend  to  every  lease  for  a  longer 
term  than  seven  years.  56  V.  c.  21,  s.  39. 

40. — (1)  In  the  case  of  an  instrument  other  than  a  will,  grant 
from  the  Crown,  Order  in  Council,  by-law  or  other  instrument 
under  the  seal  of  any  corporation,  or  certificate  of  judicial  pro- 
ceedings, a  subscribing  witness  to  the  instrument  shall  in  an 
affidavit  setting  forth  his  name,  place  of  residence,  and  addition, 
occupation  or  calling  in  full,  swear  to  the  following  facts  : 

(a)  To  the  execution  of  the  original,  and  of  the  duplicate  if 
any  there  be ; 

(6)  To  the  place  of  execution ; 

(c)  That  he  knows  the  parties  to  the  instrument,  if  such 

be  the  fact ;  or  that  he  knows  such  one  or  more  of 
them,  according  to  the  fact ; 

(d)  That  he  is  a  subscribing  witness  thereto. 

(2)  The  affidavit  may  be  in  the  form  of  Schedule  G  to  this 
Act,  or  to  the  like  effect.  56  V.  c.  21,  s.  40. 


Affidavit  to  be      41.  The  affidavit  shall  be  made  on  the  instrument  or  securely 

registered.        attached  thereto,  and  the   instrument  and  affidavit  shall  be 

copied  at  full  length  in  the  Registry  Book.     56  V.  c.  21,  s.  41. 

When  differ-        42.   Where   an   instrument   is    executed   by  one    or   more 
ent  witnesses   of  the  parties  thereto,  but  not  by  all  of  them,  in  presence  of  a 

see  different          .,  •,  j    •>  £  ,1          ,,  ,. 

grantors  witness  or  witnesses,  and  by  one  or  more  ot  the  other  parties 
execute.  thereto  in  presence  of  another  witness  or  other  witnesses,  then 
and  in  such  case  the  witness  or  one  of  the  witnesses,  whether 
the  same  be  so  executed  in  the  same  or  in  different  places, 
shall  make  an  affidavit  in  accordance  with  section  40  of  this 
Act  as  to  each  separate  and  distinct  execution  of  the  instru- 
ment before  the  same  is  registered.  56  Y.  c.  21,  s.  42. 


43.  An  instrument  within   the  meaning  of  section  2  of  this 
Act,  not  purporting  to   convey  the  land  therein  mentioned 
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but  which  in  its  nature  is,  or  purports  to  be  given  as  a  security  Affidavit  of 
for  the  payment  of  a  debt  or  liability  incurred  by  the  person  case^Mnstru- 
giving  the  same  in  respect  of  a  purchase  or  delivery  of  any  merits  given 
goods  or  in   respect  of  an   advance  or  loan  of  any   money,  p^rchase^r* 
shall   not   be    registered    unless    the  affidavit   of    execution  delivery  of 
states  that  the  instrument  was  read  over  and  explained  to  the  soods- 
owner  or  person  executing  the  same,  and  that  he  appeared  per- 
fectly to  understand  the  same,  and  was  informed  that  it  might 
be  registered  as  an  incumbrance  on  his  land,  such  affidavit  to 
be  in  the  form  of  Schedule  H  to  this  Act  or  to  the  like  effect. 
56  V.  c.  21,  s.  43. 

44.  No  registration  under  this  Act  of  any  instrument  shall  Certain  de- 
be  deemed  or  adjudged  void,  or  defective  by  reason  of  the  <javit  not  to 
name,  place  of  residence,  addition,  occupation  or  calling  of  the  invalidate 
subscribing  witness  thereto  not  being  set  forth  in  full,  or  being  regls 
improperly  or  insufficiently  given  or  described  in  the  affidavits 
mentioned  in  and  required  by  sections    40    and  43,  nor  by 

reason  of  any  clerical  error  or  omission  of  a  merely  formal  or 
technical  character  in  the  affidavit.     56  V.  c.  21,  s.  44. 

45.  Any  instrument  may  be  registered  under  this  Act,  not-  Name  of 
withstanding  that  the  Christian  name  or  names  of  the  sub-  ncthe^se"6 
scribing  witness  making  the  affidavit  is  or  are  only  set  forth  forth  in  full 
therein  by  initial  letter  or  letters,  or  abbreviation  or  abbrevia-  m  a     avlt> 
tions,  and  not  in  full.     56  V.  c.  21,  s.  45. 

40. — (1)  Every  affidavit  made  under  the  authority  of  this  Act  Before  whom 
shall  be  made  before  some  one  of  the  following  persons: 

1.  If  made  in  Ontario,  it  shall  be  made  before —  In  Ontario. 

The  Registrar  or  Deputy  Registrar  of  the  county  in 
which  the  lands  lie, 

Or  before  a  Judge  of  the  Supreme  Court  of  Judicature, 

Or,  before  a  Judge  of  the  County  Court  within  his 
county, 

Or,  before  a  Commissioner  authorized  by  the  High 
Court  to  take  affidavits, 

Or,  before  any  Justice  of  the  Peace  for  the  county  in 
which  the  affidavit  is  swrorn, 

Or,  before  a  Notary  Public  having  authority  in  Ontario  ; 

2.  If  made  in  Quebec,  it  shall  be  made  before —  In  Quebec. 

A  Judge  or  Prothonotary  of  the  Superior  Court  or  Clerk 
of  the  Circuit  Court, 

Or,  before  a  Commissioner  authorized  under  the  laws 
of  Ontario  to  take,  in  Quebec,  affidavits  in  and  for 
any  of  the  Courts  of  record  in  the  Province  of 
Ontario, 
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In  United 
Kingdom. 


In  a  British 
Colony. 


In  a  Foreign 
Country. 


Or,  before  any  Notary  Public  in  Quebec,  certified  under 
his  official  seal ; 

3.  If  made  in  Great  Britain  or  Ireland,  it  shall   be  made 

before — 

A  Judge  of  the  Supreme  Court  of  Judicature  in  Eng- 
land, or  Ireland,  or  of  the  Court  of  Session  or  the 
Justiciary  Court  in  Scotland, 

Or,  before  a  Judge  of  any  of  the  County  Courts  within, 
his  county, 

Or,  before  the  Mayor  or  Chief  Magistrate  of  any  city, 
borough  or  town  coporate    therein,  and  certified 
under  the  common  seal  of  the  city,  borough  or 
town  corporate, 

Or,  before  a  Commissioner  authorized  to  administer 
oaths  in  the  Supreme  Court  of  Judicature  in 
England  or  in  the  Supreme  Court  of  Judicature  in 
Ireland  or  before  a  Commissioner  authorized  by 
the  laws  of  Ontario  to  take,  in  Great  Britain  or 
Ireland,  affidavits  in  and  for  any  of  the  Courts  of 
Record  of  the  Province  of  Ontario, 

Or,  before  a  Notary  Public,  certified  under  his  official 
seal; 

4.  If  made  in  any  British  Colony,  or  Possession,  it  shall  be 

made  before — 

A  Judge  of  a  Court  of  Record,  or  of  any  Court  of 
Supreme  Jurisdiction  in  the  Colony, 

Or,  before  the  Mayor  of  any  city,  borough  or  town 
corporate,  and  certified  under  the  common  seal  of 
the  city,  borough  or  town, 

Or,  before  a  Notary  Public,  certified  under  his  official 
seal, 

Or,  if  made  in  the  British  Possessions  in  India,  before 
any  Magistrate  or  Collector,  who  is  certified  to  be 
such  under  the  hand  of  the  Governor  of  such  Pos- 
session, 

Or,  before  a  Commissioner   authorized  by   the  laws  of 
.    Ontario  to  take  in  such  British  Colony,  or  Posses- 
sion, affidavits  in  and  for  any  of  the  Courts  of  Re- 
cord of  the  Province  of  Ontario  ; 

5.  If  made  in  any  Foreign  Country,  it  shall  be  made  before— 

The  Mayor  of  any  city,  borough  or  town  corporate  of 
such  country,  and  certified  under  the  common  seal 
of  the  city,  borough  or  town  corporate, 
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Or,  before  a  Consul,  Vice-Consul,  or  Consular  Agent 
of  Her  Majesty,  resident  therein, 

Or,  before  a  Judge  of  a  Court  of  Record  or  a  Notary 
Public,  certified  under  his  official  seal, 

Or,  before  a  Commissioner  authorized  by  the  laws  of 
Ontario  to  take,  in  such  country,  affidavits  in  and 
for  any  of  the  Courts  of  Record  of  the  Province  of 
Ontario. 

(2).  Where  an  affidavit  of  execution  is  required  to  be  made 
out  of  the  Province  before  any  of  the  officers  mentioned  in 
clauses  2,  3  and  4  of  this  section,  and  the  officer  has 
not  an  official  seal,  it  shall  be  sufficient  for  him  so  to  certify. 
56  V.  c.  21,  s.  46. 

41.  Every  subscribing  witness  shall  be  compellable,  when  witnesses 
necessary,  by  order  of  the  Judge  of  the  High  Court  or  of  a  compellable 
County  Court,  to  make  affidavit  or  proof  of  the  execution  of  affidavit, 
any  instrument  for  the  purpose  of  registration  under  this  Act 
and  to  do  all  other  acts  necessary  for  the  same  purpose,  upon 
being  paid  or  duly  tendered  his  reasonable  expenses  therefor. 
56  V.  c.  21,s.  47. 


or 


48.  The  proof  may  be  either  by  affidavit  or  by  affirmation  Affirmation 
or  declaration,  when  by  the  law  of  the  country  where  the  declaration  in 
proof  is  made  an  affirmation  or  declaration  may  be  substituted 

for  an  affidavit ;  and  the  Registrar  shall  receive  the  instru- 
ments so  proved  without  any  other  or  further  proof  of  their 
due  execution.  56  V.  c.  21,  s.  48. 

49.  None  of  the  persons  authorized  to  take  affidavits  by  this  Parties  nob  to 
Act  shall  take  an  affidavit  of  the  execution  of  an  instrument  take  affidavits. 
in  case  he  is  a   party   to  the   instrument ;    nor   shall   such 
affidavit  for  the  proof  of  an   instrument  executed  after  the  witnesses  to 
1st  day  of  January,   1866,  be  taken  from  a   witness,  unless  sisn- 

the  witness  has  subscribed  his  name  in  his  own  handwriting 
as  such  witness.  56  V.  c.  21,  s.  49. 

50.  Where  the  witnesses  to  an  instrument  are  dead  or  are  Witnesses  ir>- 
out  of  this  Province,  or  have  become  insane,  idiotic,  imbecile,  s*ne'  abtent> 
or  of  unsound  mind  or  understanding,  and  whether  so  found 

by  inquisition  or  not,  or  where  an  instrument,  not  by  law 
requiring  an  attesting  or  subscribing  witness  thereto,  has 
been  executed  without  an  attesting  or  subscribing  witness 
thereto,  or  in  case  it  is  proved  to  the  satisfaction  of  the  Judge 
in  this  section  mentioned  that  the  place  of  abode  or  residence 
of  such  first  above  mentioned  witnesses  is  unknown,  any  per- 
son who  is  or  claims  to  be  interested  in  the  registration  of  the 
instrument,  may  make  proof  before  a  Judge  of  a  County 
Court  in  Ontario,  of  the  execution  of  the  instrument,  and  upon 
a  certificate  (according  to  the  form  of  Schedule  I  to  this  Act) 


716 


Chap.  136. 


REGISTRATION    OF   DEEDS. 


Sec.  50. 


Seal  of  Court 


signature  of 

suffice  for 
registration, 


being  indorsed  on  the  instrument  and  signed  by  the  Judge,  that 
the  Judge  is  satisfied  by  the  proof  adduced  of  the  due  execu- 
tion of  the  instrument,  the  Registrar  shall  register  the  instru- 
ment and  certificate.  56  V.  c.  21,  s.  50. 

5  1  .  The  seal  of  any  Court  of  Record  affixed  to  an  instru- 
ment  in  writing,  of  itself,  and  the  seal  of  any  corporation 
affixed  to  any  such  instrument  with  the  signature  of  the  see- 
retary  or  presiding  officer  thereof,  shall  be  sufficient  evidence 
of  the  due  execution  of  the  instrument  by  the  Judge,  Regis- 
trar, Clerk  or  officer  of  the  Court  signing  the  same,  or  by  the 
corporation  respectively,  for  all  purposes  respecting  the  regis- 
tration thereof,  and  no  further  evidence  or  verification  of  the 
execution  shall  be  required  for  the  purpose  of  registration. 
56  V.  c.  21  s.  51. 


Judgment  52.  Every  ludgment  affecting  land  may   be  registered  in 

affecting  lands  ,  -i       -r>      •   ,          Arc          e  i.i_  it.        i»      •  •  j        T-V    •   • 

maybe  the  Registry   (Jmce  oi  the  county  or  other  Registry  Division 

registered.  where  the  land  is  situate,  on  a  certificate  signed  by  the  proper 
officer  of  the  Court  setting  forth  the  substance  and  effect  of  the 
judgment,  and  the  land  affected  thereby.  56  V.  c.  21,  s.  54. 

[As  to  registering  and  vacating  certificates  of  Us  pendens, 
see  Judicature  Act,  Cap.  51,  sees.  97  to  200.] 

Registrar  to         «*«*•  Where  a  power  of  attorney  or  any  substitution  thereof 
deliver  is  registered,  the  Registrar  shall  deliver  a  certified  copy  or 

oTpwer(o?>y  c°pies  °f  such  power  or  substitution  as  may  be  required  of 
him,  and  of  all  the  documents  aforesaid  connected  with  or 
relating  to  the  same,  under  his  signature  and  seal  of  office,  in 
which  certificate  he  shall  declare  the  time,  place  and  other 
particulars  of  registration  as  in  other  cases  under  this  Act, 
and  he  shall  also  declare  that  the  copy,  which  he  so  delivers,  is 
a  true  copy  of  the  power  or  substitution,  and  of  all  the  other 
documents  connected  with  or  relating  to  the  same  of  which 
they  respectively  purport  to  be  copies,  and  that  the  originals 
have  been  duly  deposited  in  his  office  according  to  the  statute 
in  that  behalf.  56  V.  c.  21,  s.  55. 


power 
attorney 
registered 


Registration 
of  certified 
copy. 


Registration 
of  powers  of 
attorney 
deposited  in 
land  titles 
offices. 


54.  Every  such  certified  copy  where  the  original  power  or 
substitution  is  certified  to  be  deposited  as  aforesaid,  may  be 
registered  in  any  other  Registry  Office,  by  deposit  thereof, 
without  production  of  the  original  power  or  substitution,  and 
without  proof  of  any  kind  other  than  the  production  of  the 
copy  so  certified  as  aforesaid.     56  V.  c.  21,  s.  56. 

55.  Where  a  power  of  attorney  or  any  substitution  thereof 
is  deposited  in  an  Office  of  Land  Titles,  a  copy  thereof  certified 
by  the  Master,  or  a  Local  Master,  may  be   registered  in  any 
Registry  Office  in  the  same  manner  as  a  copy  of  a  power  of 
attorney   certified  by  a  Registrar  may  be   registered  under 
section  54  of  this  Act.     56  V.  c.  21,  s.  58. 
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^  J  •*     ,  .  .  i     1  1    i_     facie  evidence. 

hed  as  required  by  the  three  next  preceding  sections,  shall  be 
received  in  all  cases  in  place  of  the  original  as  prima  facie 
evidence  of  the  original  power  or  substitution  and  of  due 
execution,  provided  that  notice  has  been  given  in  the  manner 
set  forth  in  section  47  of  The  Evidence  Act  56  V.  c.  21,  s.  57. 

57.  Where  it  is  desired  to  register  an  instrument,  other  Registration 
than  a  will,  in  more  than  one  registry  office,  the  same  may  be  ?*  Je^f16" 
registered!  n  like  manner  as  is  provided  as  to  powers  of  attor-  registry 
ney  by  sections  53  and    54  of  this  Act,  and  a  certified  copy  offices- 

of  such  instrument  shall  be  received  as  evidence  to  the  same 
extent  as  provided  for  in  section  56  of  this  Act,  respecting 
powers  of  attorney.  56  V.  c.  21,  s.  59. 

58.  Every  notarial  copy  of  any  instrument  executed  in  the  Registration 
Province  of   Quebec,  the    original    of    which  is  filed  in    any  °*  ^jf^1 
notarial  office  according  to  the  law  of  Quebec,  and  which  can-  instruments 
not  therefore  be  produced  in  Ontario,  and  every  prothonotarial 

copy  of  any  instrument  executed  in  Quebec  shall  be  received 
in  lieu  of  and  as  prima  facie  evidence  of  the  original  instru- 
ment, and  may  be  registered  and  treated  under  this  Act  for  all 
purposes  as  if  it  were  in  fact  the  original  instrument,  and  such 
notarial  or  prothonotarial  copy  with  the  seal  of  the  Notary  or 
Prothonotary  attached,  shall  be  registered  without  any  other 
or  further  proof  of  the  execution  of  the  same,  or  of  the  original 
thereof.  56  V.  c.  21,  s.  60. 

INSTRUMENT   IN    FOREIGN   LANGUAGE. 

59.  Where  an  instrument  is  written  in  any  language  other  Registering 
than  English,  it  shall  be  necessary  to  produce  with  the  instru-  instruments 

(3  K/  J.  \T\  torfilfiTTl 

ment  and  the  affidavit  of  execution  required  by  this  Act  a  trans-  languages. 

lation  into  English  of  such  instrument,  together  with  an  affidavit 

by  the  translator,  stating  that  he  understands  both  languages 

and  has  carefully  compared  the  translation  with  the  original  , 

instrument  of  which  it  purports  to  be  a  translation,  and  that 

the  same  is  in  all  respects  a  true  and  correct  translation  of 

such  original  instrument,  and  the  Registrar  shall  not  enter  the 

said  instrument   in  the   language   in   which  it  is  written  as 

aforesaid,  but  may  copy  from  the  said  translation.     58  V.  c.  22, 

s.  1  ;  60  V.  c.  15  ;  Sched.  A  (70). 

MANNER   OF   REGISTERING. 

Generally. 

60.  Unless  where  otherwise  provided  every  instrument  that  instruments 

may  be  registered  under  this  Act  shall  be  registered  by  the  *obj?e*cl8i, 
,    J    .,     £°,          .    .      ,  .      ,  ,       ,  °     .       „      3      ..    tared  in  full 

deposit  ot  the  original  instrument  or  by  the  deposit  or  a  dupli-  unless  other- 

cate  or  other  original  part  thereof  with  all  necessary  affidavits  wise  provided. 
and  the  same  shall  be  registered  at  full  length,  including  every 
certificate  and  affidavit,  excepting  certificates  by  the  Registrar, 
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accompanying  the  same,  upon  and  by  the  delivery  to  the  Reg- 
istrar of  the  original  instrument,  but  when  one  is  executed,  or 
when  such  instrument  is  in  two  or  more  original  parts,  upon 
and  by  delivery  of  one  of  such  parts.  5G  V.  c.  21,  ss.  61,  72. 

Mortgages  not      61. — (1)  The  mortgagee  named  in  any  mortgage,  executed 
?n?ulier<  °n  °r  after  the  5th  day  of  May,  1894,  or  the  solicitor  or  agent 

of  such  mortgagee,  may  endorse  thereon  the  words  "  Not  to  be 
registered  in  full/'and  in  such  case  the  Registrar  shall  register 
the  mortgage  in  the  manner  provided  by  this  Act,  in  the  case 
of  mortgages  affecting  lands,  except  that  such  mortgage  shall 
not  be  copied  into  the  books  kept  for  that  purpose  in  the  Reg- 
istry Office.  The  mortgage  shall  be  numbered  as  other  instru- 
ments are  required  to  be  numbered  in  the  proper  registry  book 
in  its  proper  order,  and  the  marginal  note  made  as  required  by 
section  67  of  this  Act.  The  Registrar  shall  at  the  time  of  the 
registration  of  a  mortgage  not  copied  in  full,  enter  opposite 
the  number  in  the  registry  book  the  words  "  Mortgage  not 
copied  in  full "  and  shall  also  give  the  date  and  names  of 
parties  thereto.  57  V.  c.  35,  s.  1  (1) ;  58  V.  c.  22,  s.  2. 

Effect  of.  (2)  Registration  under  this  section  shall  have  the  same  effect 

and  consequences  as  and  shall  be  equivalent  to  a  registration 
under  sections  60  and  96  of  this  Act,  and  all  other  sections 
thereof  relating  to  the  registering  of  instruments  which  are  reg- 
istered at  full  length, and  in  cases  where  a  mortgage  has  not  been 
copied  in  full  the  mortgagee  and  those  claiming  through  or  under 
him  shall  be  entitled  to  all  the  benefits  and  advantages,  and  to  all 
the  legal  and  equitable  rights  which  would  accrue  to  him  or 
them  had  the  mortgage  been  registered  at  full  length.  This 
subsection  shall  apply  to  all  registered  mortgages  not  copied 
in  full,  whether  registered  before  or  after  the  passing  of  this 
Act.  58  V.  c.  22,  s.  8. 

(3)  Upon  registration  in  the  manner  provided  by  subsection 
1  of  this  section,  the  fee  payable  for  registration  of  any  mort- 
gage, not  including  more  than  four  distinct  parcels  of  land, 
having  a  separate  heading  in  the  abstract  index,  shall  be  $1, 
and  for  each  additional  lot  or  part  of  lot  thereafter  requiring 
entry  to  be  made  under  a  separate  heading  in  the  abstract 
index,  5  cents ;  and  where  the  instrument  embraces  two  lots 
or  parcels  of  land  situate  in  different  municipalities  in  the 
same  county  there  shall  be  paid  a  further  fee  for  each  addi- 
tional municipality  of  twenty-five  cents.  62  V.  c.  16,  s.  3. 

Subsequent          (4)  After  the  registration  of  any  mortgage  in  the  manner 
fufl'" '  in  this  section  provided,  the  Registrar,  upon  the  application  of 

any  person  claiming  to  be  interested  in  the  mortgaged  lands, 
and  upon  payment  of  the  fees  prescribed,  less  the  amount 
already  paid  for  registration,  shall  cause  such  mortgage  to  be 
copied  out  in  full  in  the  book  kept  for  that  purpose  in  the 
Registry  Office. 


Fee  on 
registration. 


Sec.  65.  REGISTRATION  OF  DEEDS.  Chap.  138.  719 


(5)  The  Registrar  shall  indicate  in  the  abstract  index,  in  the  Enfar  in 
case  of  the  registration  of  every  mortgage  hereafter  endorsed 

"  Not  to  be  registered   in  full,"  that   the   same  has  not  been  gage  not 
registered  in  full.     62  V.  c.  16,  s.  4. 

(6)  In  this  section  the  word  "  mortgagee"  shall  include  the 
assignee   of   a   mortgage^jnd  —  the-JwTffoT~?rmortgage  "   shall 

mortgage.     60  V.  c.  14,  s.  18. 


£.  —  (1)  Where  any  instrument,  signed  or  executed  by  any  Special  entry 
person  by  attorney,  shall  hereafter  be  registered,  it  shall  be  the  ^henhwtru- 
duty  of  the  Registrar  on  registration  thereof  to  enter  a  note  ment  executed 
of  the  fact  of  such  signature  or  execution  by  attorney,  giving  by  attorneY- 
the  name  of  the  attorney  or  attorneys,  as  the  case  may  be,  on 
the  abstract  indexes  and  on  all  abstracts  of  title  thereafter  fur- 
nished by  him  relating  to  the  lands  affected  thereby.     56  V. 
c.  21,  s.  62. 

(2)  From  and  after  the  first  day  of  January,  1900,  no  in-  Registration 
strument  purporting  to  be  signed  or  executed  by  any  person  attorney  when 
by  attorney,  shall  be  registered  in  any  registry  office,  unless  instrument 
at  the  time  of  the   registration  of  such   instrument,  or  prior  atSrney.by 
thereto,  the  original  power  of  attorney,  or  a  copy  thereof  cer-     ~ 
tified  for  registration,  is  registered  in  the  same  registry  office  ;   ^<^d- 
provided,  however,  that  this  clause  shall  not  apply  to  instru- 
ments purporting  to  be  executed  by  attorneys  or  commission- 
ers for  the  Canada  Company  or  the  Trust  and  Loan  Company, 
provided  that  when  such  power  of  attorney,  or  a  copy  thereof, 
is  lost  and  cannot  be  produced,  application  may  be  made  to  a 
judge  for  an  order  directing  the  registration  of  such  instru- 
ment, and  thereupon  the  same  may  be  registered.     62  Y.  c.  16, 
8.6.  -  •    _ 

63.  In  case  an  instrument  in  two  or  more  original  parts  is  instruments 
registered,  the  Registrar  shall  endorse  upon  each  of  such  origi- 

nal  parts  a  certificate  of  the  registration,  in  the  form  of 
Schedule  J  to  this  Act,  and  any  original  so  certified  shall  be 
received  as  prima  faciee  virJpnp.p.  of  the  rftcriat.ra.Hnn  and  of  the 
due  execution  of  the  same.  R.S.O.  1897,  c.  61,  s.  44!  56  V. 
c.  21,  s.  63. 

64.  Where  an  instrument  includes  different  lots  or  parcels  Instruments 
of  land  situate  in  different  municipalities  in  the  same  county,  J^raflote  i 
it  shall  only  be  necessary  to  furnish  one  duplicate  original  of  different 
such  instrument  with  an   affidavit  of  its  execution,  and  the  locallties- 
duplicate  original  and  affidavit  shall  be  copied  into  the  registry 

book  pertaining  to  each  city,  town,  incorporated  village,  town- 
ship, or  place  wherein  the  lands  therein  mentioned  are  situate, 
and  the  Registrar  shall  make  the  neccessary  entries  and  certifi- 
cates accordingly.  56  V.  c.  21,  s.  64. 

65.  Every  deed  executed  prior  to  ;he  4th  day  of:  March,  Registration 
1868,  affecting  lands  situate  in  more  than  one  county,  and  of 
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situate  in         which    said   deed  no   memorial   has  been   executed,  may   be 

more  than  one  i     i  •  £  >i  A-  T_-   i_  c  J.T  j 

county  and  of  recorded  in  any  one  of  the  counties  in  which  some  of  the  lands 
which  no         are  situate,  upon  proof  made  in  accordance  with  this  Act,  and 
the  other  counties  by  deposit  of  a  copy  of  every  such  deed 


™  executed. 
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and  proof  certified  as  is  provided  with  respect  to  powers  of 
attorney  in  sections  53  and  54  of  this  Act.     56  V.  c.  21,  s.  65. 

66. — (1)  The  Registrar  or  Deputy  Registrar  of  the  county  in 
which  the  lands  are  situate  shall,  upon  production  to  him  of 
the  original  instrument,  duplicate  or  other  original  part  there- 
of, together  with  an  affidavit  of  execution,  make  an  entry 
thereof  in  the  abstract  and  alphabetical  index  books,  and  enter 
the  said  instrument  in  the  registry  book,  in  the  order  in  which 
it  is  received,  and  he  shall  file  the  same  with  the  affidavit  of 
execution,  and  he  shall  endorse  a  certificate  on  every  such 
instrument  and  upon  every  duplicate  of  the  instrument  in  the 
form  of  Schedule  J  to  this  Act,  and  shall  therein  mention  the 
certain  year,  month,  day,  hour  and  minute  in  which  the  instru- 
ment is  entered  and  registered,  expressing  also  in  what  book 
the  same  has  been  entered,  and  the  number  of  registration  ; 
and  the  said  Registrar  or  his  Deputy  shall  sign  the  said  certifi- 
cate when  so  endorsed,  which  certificate  shall  be  allowed  and 
taken  as  evidence  of  the  respective  registries  in  all  courts. 

(2)  It  shall  be  the  duty  of  the  Registrar  or  his  Deputy 
or  clerk  appointed  for  that  purpose,  *o  see  that  all  copies  of 
instruments  in  the  registers  are  true  copies,  and  the  Registrar 
or  his  Deputy  or  clerk  shall  certify  all  such  copies  by  writing 
a  memorandum  containing  the  words  "examined  (date)  certified 
true  copy  "  in  the  margin  opposite  each  copy  in  the  register, 
such  memorandum  to  be  signed  by  the  initials  of  the  Registrar 
or  his  Deputy  or  clerk  making  the  examination.  When  a 
register  is  completed,  the  Registrar  or  his  Deputy  or  clerk,  as 
the  case  may  be,  shall  at  the  end  thereof  show  by  statutory 
declarations  that  the  copies  contained  in  such  register  and 
certified  by  them  respectively,  are  true  copies  of  the  original 
instruments  of  which  they  purport  to  be  copies.  56  Y.  c.  21, 
s.  66. 


Pages  and  '  Every  page  of  the  registry  book,  and  every  instrument 

instruments  to  entered  therein,  shall  be  numbered,  and  the  certain  year,  month, 

V  1  J  '  V 

8  •   day,  hour,  and  minute  of  registration  shall  be  entered  in  the 

margin  of  the  registry  books  in  the  form  of  Schedule  K  to  this 

Minute  of        Act;  and  the  entry  shall  be  signed  by  the  Registrar  or  his 

registration  in  Deputy.      56  V.  C.  21,  S.  67. 
margin. 

Crown  Grants. 


Crown 
Grants. 


Grants  from  the  Crown  shall  be  registered  by  producing 
the  grant  or  an  exemplification  thereof  to  the  Registrar,  with 
a  true  copy  sworn  to  by  any  person  who  has  compared  the  same 
with  the  original ;  and  the  copy  shall  be  filed  with  the  Regis- 
trar. 56  V.  c.  21,  s.  68. 
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Orders  in  Council. 

69.  Orders  of  the  Governor-General  in  Council  or  of  the  Orders  in 
Lieutenant-Governor   in   Council    may    be    registered  in  the  Council. 
Registry  Office    of   the  county  or  other  Registry  Division  in 
which  any  land  to  which  the  Order  in  Council  relates  is  situate, 
by  a  deposit  of  a  copy  of  the  Order  certified  by  the  Clerk  of 
the  Council.     56  V.  c.  21,  s.  69. 

Wills. 

TO.  —  (1)  Every  will  shall  be  registered  at  full  length  by  the  Registration 
production  of  the  original  will  and  the  deposit  of  a  copy  thereof,  of  wills- 
with  an  affidavit  sworn  to  by  one  of  the  witnesses  to  the  will,    /?  •»  ^.^ 
proving  the  due  execution  thereof  by  the  testator?"or  by  the 
production  of  probate  or  letters  of  administration  with  the  will   /^    _  _     70 
annexed,  or  an  exemplication  thereof  under  the  seal  of  any   ** 
Court  in  this  Province,  or  in  Great  Britain  and  Ireland,  or  in  any 
British  province,  colony,  or  possession,  or  in  any  foreign  country 
having  jurisdiction  therein,  and  by  the  deposit  of  a  copy  of  the 
probate,  letters  of  administration,  or  exemplification  with  an 
affidavit  verifying  such  copy. 

(2)  Where  the  copy  of  a  .will  or  of  letters  of  probate  or  letters  Registration 
of  administration  has  attached  to  it,  when  left  or  offered  for  Pf  J*-P  w:jiere 

fin  ,  ii  *ii  testator  has 

registry,  an  amdavit  or  statutory  declaration  by  the  executor  made  subse- 

or  administrator  to  the  effect  that  after  making  the  will  the 

testator  conveyed  or  parted  with  lands  in  the  will  described  by 

local  description,  and  that  it  was  not  intended  or  desired  that 

the  registration  of  the  will  should  affect  such  lands,  and  if,  in 

addition,  it  appears  by  the  registered  entries  respecting  such 

lands  that  the  testator  had  parted  with  all  his  interest  in  or 

title  to  the  said  lands,  the  Registrar  shall  not  register,  copy  or 

enter  the  will  as  an  instrument  affecting  such  lands,  nor  shall 

he  be  entitled  to  any  fees  for  registering  and  making  entries 

and  certificates  in  respect  thereof,  but  shall  only  be  entitled  to 

the  same  fees  in  respect  of  the  registry  of   such  will  as  he 

would  have  been  entitled  to  had  the  will  not  contained  any 

devise  or  gift  of  or  reference  to  such  lands  by  local  description. 


^3)  Where  a  will  is  registered    by  the    production  of  the  Proof  of  teg, 
original  will,  the  affidavit  of  the  subscribing  witness  or  some  tator's  death. 
other  person  must  state  that  the  testator  is  dead,  either  to  the 
knowledge  of  the  deponent,  or  as  he  has  been  informed  and 
believes.     56  V.  c.  21,  s.  70. 

(4)  After  a  will  which   has  not  been  admitted  to  probate  subsequent 
has  been  registered  in  the  manner  hereinbefore  provided  in  registration  of 
any  registry  division,  such  will  may  be  registered  in  any  other  J*11!  in  other 
registry  division  by  the  deposit  of  a  copy  thereof  certified  divisions.   - 
under  the  hand  and  seal  of  the  Registrar  of  the  division  in    £?<~  '/a  o  £sfy 
which  such  first  mentioned   registration  took  place,  to  be  a  &    j  r   4 

true  copy  of  the  will  as  recorded  in  the  said  registry  division, 
and  the  Registrar  shall  in  his  certificate  state  that  an  affidavit 
vl 
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proving  the  due  execution  of  the  will  has  been  deposited  in  his 


Registration 
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Rev.  Stat. 
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Proof  for 
egistration. 


Registration         7 1 .  Letters  of  administration  which  under  The  Devolution 
of  letters  of      Qf  Estates  Act  affect  lands,  may  be  registered   in  the  same 

admimstra-  *         -11  •   ,         j  j      -v 

tion.  manner    as    probates  or    wills  are  now    registered,  and    the 

Rev.  Stat  Registrar  shall  be  entitled  to  charge  for  registering  letters  of 
administration,  without  a  will  annexed,  including  all  entries  in 
respect  thereof,  a  fee  of  one  dollar.  56  V.  c.  21,  s.  71. 

Notices  of  Sale  under  Mortgages. 

72. — (1)  A  notice  of  sale  of  lands  under  the  provisions  of  The 
Act  respecting  Mortgages  of  Real  Estate,  and  every  notice  of 
exercising  the  power  of  sale  contained  in  any  mortgage  may 
be  registered  in  the  Registry  Office  of  the  Registry  Division  in 
which  the  lands  are  situated,  in  the  same  manner  as  any  other 
instrument  affecting  the  land,  except  that  it  shall  not  be 
necessary  to  copy  the  notice  or  affidavits  or  declarations 
attached  thereto  in  any  of  the  registers,  and  such  registration 
shall  have  the  same  effect,  and  the  duties  of  the  Registrar  in 
respect  thereof  shall  be  the  same  as  in  the  case  of  any  other 
registered  instrument  except  as  to  the,  copying  thereof,  and  the 
fee  to  be  paid  such  Registrar  for  registering  the  same  shall  be 
fifty  cents. 

(2)  The  affidavit  or  declaration  for  the  purpose  of  register- 
ing the  notice  shall  be  made  by  the  person  who  served  the 
same,  and  shall  prove  the  time,  place  and  manner  of  such 
service,  and  that  the  copy  delivered  to  the  Registrar  is  a  true 
copy  of  the  notice  served. 

Certified  co          (^)  -^  COPV  °f  such  registered  notice  and  affidavit  or  declara- 

to  be  evidence,  tion  certified  under  the  hand  and  seal  of  office  of  the  Registrar 

£  Q  At/>    *  V     shall  in  all  cases  be  received  as  prima  facie  evidence  of  the 

facts  therein  stated.     57  V.  c.  35,  s.  2. 

(4)  Where  the  person  who  se'ved  any  notice  in  this  clause 
mentioned  is  dead  or  out  of  this  Province,  or  where  it  is 
proved  to  the  satisfaction  of  the  Jud^e  in  this  clause  men- 
tioned, that  the  place  of  abode  or  reside  ace  of  such  person  is 
unknown,  or  that  such  person  is  incapable  of  making  an  affi- 
davit or  declaration  of  service,  any  person  who  is  or  who 
claims  to  be  interested  in  the  registration  of  the  notice  may 
make  proof  before  the  judge  of  any  county  court  of  the  service 
of  the  notice,  and  upon  a  certificate  of  such  judge  to  the  effect 
that  from  the  proof  produced  by  (Darning  the  person  produc- 
ing the  proof  and  stating  the  evidence  given)  he  is  satisfies!  of 
the  due  service  of  the  notice,  such  certificate  to  be  endorsed  on 
the  notice  and  signed  by  the  judge,  the  registrar  shall  register. 
the  notice  and  certificate. 

Conveyance          (5)  From  and  after  the  first  day  of  January,  1 900,  no  instru- 
mortgagfTnot   ment  which  purports  to  be  a  conveyance  of  lands  after  notice 
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and  under  power  of  sale  contained  in  a  mortgage,  shall  be  to  bj? 
registered  until  the  notice  shall  have  been  registered  in  the  after  registra- 
registry  division  in  which  the  lands  are  situated,  pursuant  to  fcion  of  not  ce 
this  section.  62  V.  c.  16,  s.  6. 

[As  to  Registration  of  Orders  and  Judgments  for  Alimony, 
see  Gap.  51,  sec.  35  ;  as  to  Registration  of  Notice  of  Seizure  by 
Sheriff  of  a  Mortgage,  see  Cap.  77,  sec.  £3.] 

Instruments  executed  be/ore  the  1st  January,  1866. 

13.  The  registration  of  all  instruments  executed  before  the  Registration 
1st  day  of  January,  1866,  may  be  made  through  memorials  or  executed™ 
by  certificate  or  otherwise,  as  provided  by  the  law  in  force  before  1st 
prior  to  the  Registry  Act   passed   in  the  year  1865.     56  V.  Jan>  1866< 
c.  21,  s.  73. 

14.  The  proof  that  would  before  the  first  day  of  January,  Proof  of  regis- 
1866,  have  been  sufficient  for  the  registration  of  any  instrument  gtTOments"1 
executed  prior  to  the  said  date,  shall  be  deemed  sufficient  for  executed  be- 
the  registration  hereafter  of  any  such  instrument  ;  but  in  any  13%  Ht/^' 
such  case  the  instrument  shall  be  registered  at  full  length,  and 

the  memorial  and  affidavit  shall  be  deposited  and  tiled  in  lieu 
of  an  original  or  duplicate.     56  V.  c.  21,  s.  74. 

15.  —  (1)  Aay  instrument    which    has    been  registered  by  Registration 
memorial   prior    to    the  1st  day  of  January,  1866,  and    has  °n  fuu  wnen 
indorsed  thereon  a  certificate  of  the  registration  thereof,  may  memorials 
be  re-registered  at  full  length  in  the  same  or  any  other  Registry  registered7. 
Division   by  the  production  of   the  original  instrument  and 

the  deposit  of  a  copy  thereof,  with  an  affidavit  verifying  the 
copy. 

(2)  In  re-  registering  such   instrument  the    Registrar   shall 
copy  the  affidavit  of  verification  and  the  certificate  of  former 
registration,  and  shall    write  in  the    margin  of  the  registry 
book  the  words  "  Original  not  deposited,"  and  where  the  former 
registration  was  made  in  the  same  office,  the  Registrar  shall 
write  upon  the  entry  of  the  memorial  in  the  registry  book  a 
memorandum  as  follows  :  —  "Re-registered  in  full  at  No.  ," 
giving  a  reference  to  the  number  and  volume  where  the  full 
registration  is  entered,  and  he  shall  also  note  the  re-registra- 
tion in  red  ink  wherever  in  an  abstract  index  the  memorial  is 
entered. 

(3)  The  Registrar  shall  also  endorse  upon  the  original  instru- 
ment a  certificate  of  the  re-registration  in  a  form  similar  to 
the  certificate  of  registration  given  in  Schedule  J  to  this  Act. 
56  V.  c.  21,  s.  75. 

Discharges  of  Mortgages.  , 

10.  Where    a    registered    mortgage     has   been    satisfied,  Satisfaction  of 
whether  such  mortgage   has   been  copied  in  full  or  not,  the 
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Registrar,  on  receiving  a  certificate  executed  by  the  mortgagee, 
or  if  the  mortgage  has  been  assigned,  then  executed  by 
the  assignee,  or  by  such  other  person  as  may  be  entitled  by 
law  to  receive  the  money  and  to  discharge  the  mortgage,  in 
gin  of  register,  the  form  of  Schedule  L  to  this  Act,  or  to  the  like  effect,  exe- 
cuted in  the  presence  of  one  witness,  and  duly  proven  by  the 
oath  of  the  subscribing  witness  thereto,  in  the  same  manner 
as  herein  is  provided  for  the  proof  of  other  instruments 
affecting  lands,  shall,  if  the  assignment  or  other  document  of 
title  of  the  assignee  or  other  person  executing1  the  discharge 
lias  been  registered,  register  the  same,  and  every  affidavit 
attached  thereto  or  endorsed  thereon,  at  full  length  in  its 
proper  order,  in  the  registry  book,  and  shall  number  it  in  like 
manner  as  other  instruments  are  required  to  be  registered  and 
Effectofsuch  numbered,  and  the  same  shall  be  deemed  a  discharge  of  the 
registration,  mortgage,  and  the  certificate  so  registered  shall  be  as  valid  and 
effectual  in  law  as  a  release  of  the  mortgage,  and  as  a  convey- 
ance to  the  mortgagor,  his  heirs,  executors,  administrators,  or 
assigns,  or  any  person  lawfully  claiming  by,  through  or  under 
him  or  them,  of  the  original  estate  of  the  mortgagor.  56  V. 
c.  21,  s.  76  (1)  ;  58  V.  c.  22,  s.  3,  s.  4,  part;  59  V.  c.  29,  s.  2. 
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77.  In  any  case  where  a  mortgage  shall  hereafter  be  paid  off 
by  any  person  advancing  money  by  way  of  a  new  loan  on 
mortgage  on  the  same  propert}^  and  the  mortgage  so  paid  off 
or  the  discharge  thereof  is  held  by  the  mortgagee  making  the 
new  loan  or  advance,  the  discharge  of  the  mortgage  so  paid  off 
shall  be  registered  within  six  months  from  the  date  thereof, 
unless  the  mortgagor  shall,  in  writing,  have  authorized  the 
retention  of  the  said  discharge  for  a  longer  period.  Such  reg- 
istration shall  not  affect  the  right  (if  any)  of  any  mortgagee 
or  purchaser  who  may  have  paid  off  such  mortgage  to  be  sub- 
rogated  to  the  rights  of  the  mortgagee  whose  mortgage  debt 
has  been  so  paid.  56  V.  c.  21,  s.  76  (2). 

78. — (1)  Where  the  person  entitled  to  receive  the  mortgage 
money  and  to  discharge  any  registered  mortgage  is  not  the  mort- 
gagee, he  shall  at  his  own  expense  cause  to  be  registered  prior 
to  the  registration  of  the  certificate  or1  discharge  the  instru- 
ments  or  documents  through  which  he  claims  interest  in  and 
title  to  the  mortgage  moneys,  and  until  such  instruments  nr 
documents  are  registered  the  Registrar  shall  not  register  suqh 
certificate  or  discharge  ;  and  such  certificate  shall  be  to  the 
effect  of  schedule  L  hereto,  and  shall  mention  the  date  of  regis- 
tration and  number  of  each  of  the  instruments  or  documents 
through  which  the  person  executing  the  certificate  claims 
interest  in  and  title  to  the  mortgage  moneys,  and  the  names  of 
the  parties.  This  section  shall  apply  to  powers  of  attorney 
where  the  certificate  of  discharge  or  prior  instrument  or  docu- 
ment is  executed  by  attorney.  58  V.  c.  22,  s.  4;  62  V.  c.  16,  s.  7. 

(2)  Where  any  probate  of  will  or  letters  of  administration, 
with  the  will  annexed,  is  required  to  be  registered  under  the 
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preceding  sub-sec fcion, and  the  will  is  over  seven  folios  in  length,  ters  °.f  admin- 
including  probate  or  letters,  and  the  will  does  not  affect  M 
lands  in  the  Registry  Division,  except  in  so  far  as  the  testator 
was  a  mortgagee  or  assignee  of  a  mortgage,  it  shall  not  be 
necessary  to  register  the  will  at  full  length  ;  but  for  the  pur- 
poses of  the  said  subsection  it  shall  be  sufficient  to  register 
so  much  of  the  probate  or  letters  of  administration,  with 
the  will  annexed,  as  to  show  the  grant  of  probate  or  such 
letters  and  the  appointment  of  executors  or  administrators, 
as  the  case  may  be,  and  by  the  deposit  in  the  Registry  Office 
of  a  copy  of  so  much  of  the  probate  or  letters  as  show  the 
grant  thereof  and  the  appointment  of  executors  or  adminis- 
trators, with  an  affidavit  verifying  such  copy,  and  an  affidavit 
by  the  executor  or  administrator,  or  by  one  of  them,  if  there 
is  more  than  one,  or  by  his  or  their  solicitor,  to  the  effect  that 
there  is  nothing  in  the  will  limiting  the  right  of  the  executor 
or  the  administrator  to  receive  the  mortgage  money  and  dis- 
charge the  mortgage,  and  that  the  will  does  not  affect  lands  in 
the  registry  division  in  which  the  probate  or  letters  is  to  be 
registered,  except  in  so  far  as  the  testator  was  the  holder  of  a 
mortgage  or  mortgages  comprising  land  in  such  Registry  Divi- 
sion. 59  V.  c.  29,  s.  4. 

79. — (1)  In  the  event  of  the  person  whose  duty  it  is  under  Application 
the  preceding  section  to  register  such  instruments  or  documents  to/u(|;5e  f°r 
refusing  or  neglecting  to  register  the  same  within  fifteen  days  register 
after  payment  of  the  mortgage  moneys  to  him,  then,  and  in  instruments 
every  such  case,  the  person  entitled  to  redeem  the  mortgage  dbcharge  to  be 
may  on  giving  ten  days'  notice  thereof  in  writing  to  the  per-  given, 
son  so  neglecting  or  refusing,  apply  in  a  summary  manner  to 
any  Judge  of  the  High  Court  or  to  any  Local  Judge  thereof 
in  the  county  wherein  the  lands  or  any  part  thereof  men- 
tioned in  the  mortgage  are  situate  for  an  order  directing  that 
the  person  so  refusing  or  neglecting  shall  within  a  time  to  be 
fixed  by  the  Judge,  register  such  instruments  or  documents  at 
his  own  expense,  and  the  Judge  upon  being  satisfied  that  the 
application  is   a  proper  one  shall  make  the  necessary  order 
hereunder,  either  upon  affidavits  or  viva  voce  evidence  as  he 
shall  deem  fit,  and  on  being  satisfied  of  the  due  service  of  the 
notice  aforesaid  may  proceed  to  determine  the  matter  in  the 
absence  of  the  person  so  neglecting  or  refusing  as  aforesaid, 
and  in  the  event  of  such  person  disobeying  such  order,  the 
Judge  shall  have  the  same  power  to  punish  for  contempt  as  in 
any  case  of  disobedience  to  an  order  of  the  Court  directing 
any  act  to  be  performed  by  the  person  named  therein. 

(2)  The  Judge  shall  also  have  power  to  award  costs  of  the 
proceedings  to  obtain  the  order  and  incidental  thereto,  and  to 
the   enforcement  thereof,  which    costs  shall  be  on  the  High 
Court  scale  and  shall  be  enforceable  by  execution  issued  on 
the  certificate  of  one  of  the  taxing  masters  at  Toronto. 

(3)  The  said  notice  shall  by  its  terms  purport  to  be  given  in 
pursuance  of  this  section.     58  V.  c.  22,  s.  5. 
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8O. — (1)  It  shall  not  be  necessary  to  the  validity  of  any 
certificate  of  discharge  of  mortgage  given  by  a  married  woman 
that  the  husband  of  such  married  woman  should  be  a  party  to 
or  should  execute  the  same  ;  and  it  is  hereby  declared  that 
any  discharge  of  mortgage  heretofore  executed  by  a  married 
woman  alone,  and  duly  registered,  shall  be  as  effectual  to  dis- 
charge such  mortgage  and  to  re-convey  all  the  estate  of  such 
married  woman  in  the  mortgaged  lands  as  if  the  same  had 
been  executed  by  the  husband  and  wife  conjointly.  56  V.  c.  21, 
c.  77  (1). 

Discharges  81. — (1)  All  certificates  of  discharge  of  mortgage  and  the 

by  Earned6  registration  thereof,  where  such  certificates  were  executed  by 
women  before  married  women  or  registered  previously  to  the  19th  day  of 
berj1^,6111  December,  1868,  according  to  the  terms  of  the  Act  passed  in 
confirmed.  the  32nd  year  of  Her  Majesty's  reign,  and  chaptered  nine, 
32  V.  c.  9.  shall  be  as  valid  and  binding  as  if  done  after  the  said  date. 
56  V.  c.  21,  s.  78. 

Subsequent          /g)  Any  such  certificate  given  between   the   19th  day   of 

fl  1 RO  n  ftFO^P  Q  »/.•'•/  O  %/ 

December,  1868,  and  the  29th  day  of  March,  1873,  shall  be 
deemed  to  have  been  sufficiently  executed  if  it  has  been  exe- 
cuted jointly  by  such  married  woman  and  her  husband  ;  and 
execution  on  and  after  the  29th  day  of  March,  1873,  either 
jointly  by  the  married  woman  and  her  husband,  or  by  the 
married  woman  alone  shall  be  deemed  sufficient  execution;  and 
it  shall  not  be  necessary  to  produce  any  certificate  of  such  mar- 
ried woman  having  been  examined  before  any  of  the  persons 
authorized  by  the  laws  in  force  between  said  dates  touching 
her  consent  thereto  in  anywise,  but  nothing  in  this  section 
contained  shall  be  construed  to  limit  the  effect  of  the  preced- 
ing section.  56  V.  c.  21,  s.  77  (2). 

Release  of  8*J.  In  case  the  mortgagee  or  any  assignee  of  the  mortgagee 

Gnds°mort-  desires  to  release  or  discharge  part  only  of  the  lands  contained 
in  the  mortgage,  or  to  release  or  discharge  only  part  of  the 
money  specified  in  the  mortgage,  he  may  do  so  by  deed  or  by 
a  certificate  to  be  made,  executed,  proven,  and  registered  in 
the  same  manner  as  in  cases  where  the  whole  lands  and  mort- 
gage are  wholly  released  and  discharged  ;  and  such  deed  or 
certificate  shall  contain  as  precise  a  description  of  the  portion 
of  lands  so  released  or  discharged  as  would  be  necessary  to  be 
contained  in  an  instrument  of  conveyance  for  registration 
under  this  Act,  and  also  a  precise  statement  of  the  amount  or 
particular  sum  or  sums  so  released  or  discharged.  56  V.  c.  21, 
s.  79. 

83. — (1)  When  a  Sheriff,  Bailiff  of  a  Division  Court  or 
other  officer,  under  a  writ  or  warrant  of  execution  against 
goods,  seizes  any  mortgage  belonging  to  the  person  against 
whose  effects  the  writ  or  warrant  has  issued,  on  or  affecting 
land  in  the  Province  of  Ontario,  the  payment  with  or  without 
suit  in  whole  or  in  part  to  the  Sheriff,  Bailiff,  or  other  officer 
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by  the  mortgagor  or  any  other  person  of  the  mortgage  money 
thereby  secured  shall  discharge  the  mortgage  to  the  extent  of 
such  payment. 

(2)  After  payment  of  the  mortgage  or  any  part  thereof,  the  Form  of  cer- 
Sheriff,  Bailiff,  or  other  officer  shall,  at  the  request  and  expense  HJjJ?  of  dls' 
of  the  person  requiring  the  same,  give  a  certificate  in  the  form 

or  to  the  effect  of  Schedule  M  to  this  Act,  under  the  hand  and 
seal  of  office  of  the  Sheriff  or  other  officer,  or  under  the  hand 
of  the  Bailiff,  and  the  seal  of  the  Court  of  which  he  is  Bailiff. 

(3)  Upon  the  written  request  of  the  Bailiff  the  Clerk  of  the  Seal  of  Divi- 
Court  shall  affix  to  the  certificate  the  seal  of  the  Court ;    and  S1 

he  shall  lile  the  request  of  the  Bailiff  in  his  office. 

(4)  The  execution  of  the  certificate  shall  be  proved  by  the  Proof  of  exe- 
same  oath  or  affirmation,  and  in  the  same  manner  as  is  pro-  certificate, 
vided  by  law  for  the  proof  for  registration  of  other  instru- 
ments affecting  lands,  and  the  certificate  shall  be  registered  in 

the  same  manner  as  other  certificates  of  discharge  of  mort- 
gages are  registered. 

(5)  Every  certificate  so  registered,  if  the  same  is  of  payment  Effect  of  cer- 
in  full  of  the  mortgage,  shall  be  as  valid  and  effectual  in  law  tlficate- 

as  a  release  of  the  mortgage  and  as  a  conveyance  to  the  mort- 
gagor, his  heirs,  executors,  administrations  or  assigns,  or  any 
person  lawfully  claiming  by,  through  or  under  him  or  them, 
of  the  original  estate  of  the  mortgagor  as  if  executed  by  the 
execution  debtor. 

(6)  Every  certificate  so  registered,  if  the  same  is  of  payment  Effect  of  cer- 
of  only  a  portion  of  the  mortgage,  shall  be  as  valid  and  effect-  tlficate «f  Pait 

^^      ^^  T)fliVTHGlrlt 

ual  in  law  as  a  release  of  the  mortgage  as  to  such  portion,  as 
if  executed  by  the  execution  debtor. 

(7)  The  provisions  of  this  section  shall  extend  and  apply  to  Retrospective 
all  cases  in  which  the  seizure  or  payment  was  before,  or  since  op6™*1011- 
the  21st  day  of  December,  1874.     56  V.  c.  21,  s.  80. 

84.  It  shall  not  be  necessary  that  the  residence  or  occupa-  Residence, 
tion  of  the  attesting  witness  to  any  certificate  of  discharge  of  etc-» of  wit- 
mortgage  be  stated  in  the  attestation  clause  thereof  ;  nor  shall  charge  of 
any  such  certificate,  registered  before  the  29th  day  of  March,  mortgage  need 

ot-rn     1         •  i«  i  •  -i  r»      i  •       •  r~*"  'Ui~  ""*""* 

1873,  be  invalid  or  inoperative  by  reason  of  the  omission  to  j 
state  in  the  attestation  clause  the  residence  or  occupation  of  clause, 
such  attesting  witness.     56  V.  c.  21,  s.  81. 

85.  Instruments  of  the  nature  mentioned  in  section  43  of  Discharge  of 
this  Act,  registered  before  as  well  as  after  the  passing  hereof,  instrument 
may  be  discharged,  and  the  lands  affected  thereby  released  tion  to  pur- 
therefrom  by  filing  in  the  Registry  Office  a  certificate  of  dis-  chase  of  goods 
charge  in  the  form  contained  in  Schedule  N  to  this  Act,  or  to 

the  like  effect.     56  V.  c.  21,  s.  82. 
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By-Laws,  etc, 

80.  —  (1)  Every  by-law  passed  since  the  29th  day  of 
March,  1873,  or  hereafter  to  be  passed  by  any  municipal 
council  under  the  authority  of  which  any  street,  road,  or  high- 
way has  been  or  is  opened  upon  any  private  property,  shall 
before  the  same  becomes  effectual  in  law,.  be  duly  registered  in 
the  Registry  Office  of  the  Registry  Division  in  which  the  land 
is  situate  ;  and  for  the  purpose  of  registration  a  duplicate 
original  or  copy  of  the  by-law  shall  be  made  out,  certified 
under  the  hand  of  the  Clerk  and  the  seal  of  the  municipality, 
and  shall  be  registered  without  any  further  proof. 

As  to  by-laws       (2)  Every  by-law  passed  before   the   said  day,  and   every 

etc.,  relating    order   and  resolution  of  the    Quarter    and   General  Sessions 

before  29th  '*  passed  before  the  said  day  under  the  authority  of  which  any 

March,  1873.  street,  road,  or  highway,  has  been  opened  upon  any  private 

property,  may  at  the  election  of  any  party  interested  and  at 

the  cost  and  charges  of  such  party  or  municipality,  be  also 

duly  registered,  upon  the  production  to  the  Registrar  of  a  duly 

certified  copy  of  the  by-law  under  the  hand  of  the  Clerk  of 

the  municipality  and  the  seal  of  the  municipality,  or  by  a  duly 

certified  copy  of  the  order  or  resolution  of  the  Quarter  or  Gen- 

eral Sessions,  given  under  the  hand  and  seal  of  the  Clerk  of 

the  Peace,  as  the  case  may  be. 

(3)  All  by-laws,  proclamations,  Orders-in-Council  and  other 
instruments  of  a  public,  or  quasi  public  nature  whereby  a  vil- 
lage, town  or  city  becomes  incorporated,  or  the  boundaries  of 
any  municipality  are  enlarged,  diminished  or  in  any  way 
altered,  shall  be  registered  in  the  proper  registry  office  by  the 
municipality  passing  or  procuring  the  same,  and  a  copy  of  a 
by-law  certified  by  the  seal  of  the  corporation  and  the  signa- 
ture of  the  chief  officer  and  the  Clerk  thereof,  and  a  copy  of  a 
proclamation,  Order-in-Council  or  other  instrument  certified 
by  the  chief  officer  of  the  department  from  which  the  same  is 
issued  shall  be  sufficient  proof  for  registration  under  this 
section.  56  V.  c.  21,  s.  83  ;  62  V.  c.  16,  s.  8. 


REGISTRATION   AND    ITS   EFFECT. 


81.  After  any  grant  from  the  Crown  of  lands  in  Ontario, 
and  letters  patent  issued  therefor,  every  instrument  affecting 
the  lands  or  any  part  thereof  comprised  in  the  grant  shall  be 
adjudged  fraudulent  and  void  against  any  subsequent  pur- 
chaser or  mortagee  for  valuable 
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noticed  unless  such  instrument  is  registered,  in  the  manner 
herein  directed,  before  the  registering  of  the  instrument  under 
which  the  subsequent  purchaser  or  mortgagee  claims.  56  V. 
c.  21,  s.  84. 


Instruments  -  Every  instrument  within  the   meaning  of  section  2  of 

giving  author-  this  Act,  which  in  its  nature  is,  or  purports  to  be,  a  power  of 
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attorney  or  authority  from  one  person  to  another  to  sell  lands,  it;y  *9  *{'11  and 

,   .      J  ,  .   ,    .  J  ,  ,  •  ,    «  .  naming  com- 

and  m  which  instrument  the  commission,  payment  tor  services,  mission,  not 
or  other  remuneration  of  the  attorney  or  agent  therein  named,  to  bind  land 
is  made  a  charge  on  the  land,  shall  not,  as  against  a  subsequent  frofn  date.ye£ 
purchaser,  or  the  creditors  of  the  person  giving  the  power  or 
authority,  have  effect  to  charge  the  lands  with  such  commis- 
sion, payment  for  services,  or  remuneration,  after  the  lapse  of 
one  year  from  the  making  of  the  instrument.    56  V.  c.  21,  s.  85. 

80.  All  wills  or  the  probates  thereof  registered  within  the  Wills  to  be 
space  of  twelve  months  next  after  the  death  of  the  testator  J^in'tw  l 
shall    be    as   valid    and    effectual   against    subsequent    pur-  months  from 
chasers  and  mortgagees,  as  if  the  same  had  been  registered  detat^  of  tes" 
immediately  after  such  death  ;  and  in  case  the  devisee,  or  per- 
son interested  in  the  lands  devised  in  any  such  will,  is  disabled 
from  registering  the  same  within  the  said  time  by  reason  of 
the  contesting  of  such  will  or  by  any  other  inevitable  difficulty 
without  his  or  her  wilful  neglect  or  default,  then,  the  registra- 
tion of  the  same  within  the  space  of  twelve  months  next  after 
his  attainment  of  such  will  or  probate  thereof,  or  the  removal 
of  the  impediment  aforesaid,  shall  be  a  sufficient  registration 
within  the  meaning  of  this  Act.     56  V.  c.  21,  s.  86. 

00.  Every  deed  made  by  a  treasurer  or  other  officer  for  Registry  of 
arrears  of  taxes   shall  be  registered  within  eighteen  months  f0ere  taxes 
after  the  sale  by  such  treasurer  or  other  officer  ;  and  all  deeds  sales  under 
of  lands  sold  under  process  issued  from  any  Court  in  Ontario,         88 
shall  be  registered  within  six  months  after  the  sale  of  the 
lands  ;  otherwise  the  parties  respectively  claiming  under  any 
of  such  sales,  shall  not   be  deemed  to  have  preserved  their 
priority  as  against  a  purchaser  in  good  faith  who  has  regis- 
tered his  deed  prior  to  the  registration  of  the  deed  from  the 
treasurer    or  other  officer.     56  V.  c.  21,  s.  87.      See  also  Gap. 
,  sec. 


0  1  .  Where  deeds  for  lands  sold  for  taxes,  or  under  process  Sales  for  taxes 
of  law,  before  the  4th  day  of  March,  1868,  have  not  been  23SL?!£, 
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registered  within    one  year  atter  the   said  day,  the  parties  March,  1868. 
respectively  claiming  under  any  such  sales  shall  not  be  deemed 
to  have  preserved  their  priority  as  against  a  purchaser  in  good 
faith  who  has  acquired  priority  of  registration.    56  V.  c.  21,  s.  88. 


.  The  registration  of  any  instrument,  under  this  Act,  or  Registry  to  be 
any  former  Act,  shall  constitute  notice  of  the  instrument,  to  n°tice 
all  persons  claiming  any  interest  in  the  lands^subsequent  to 
such  registrationTn'btwi'th  standing  any  defect  in  the  proof  for 
registration,  but  nevertheless  it  shall  continue  to  be  the  duty 
of  every  Registrar  not  to  register  any  instrument,  except  on 
such  proof  as  is  required  by  this  Act.     56  Y.  c.  21,  s.  89. 

03.  So  far  as  by  the  last  preceding  section  it  is  provided  Retrospective 
that  notwithstanding  any  defect  in  the  proof  for  registration 
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the  registration  of  an  instrument  shall  constitute  notice  there- 
of, the  said  section  shall  only  apply  retrospectively  from  the 
29th  day  of  March,  1873,  as  to  matters  and  facts  within  the 
meaning  of  section  45  of  this  Act.  56  V.  c.  21,  s.  90. 

04. — (1)  After  an  instrument  has  been  entered  in  the 
abstract  and  alphabetical  books,  and  has  been  copied  in  the 
registry  book,  no  entry  shall  be  made  in  the  abstract  index  or 
in  the  alphabetical  index  respecting  such  instrument,  except 
in  the  manner  hereinafter  provided ;  nor,  except  in  such  man- 
ner, shall  any  alteration  or  correction  be  made  in  any  entry 
previously  made  respecting  any  instrument,  or  in  any  copy  of 
any  instrument  in  any  registry  book. 

(2)  The  Registrar  or  his  deputy  shall  as  promptly  as  possible 
after  becoming  aware  of  any  omission  or  error  in  copying, 
cause  to  be  made  in  red  ink  the  entries,  alterations  or  correc- 
tions which  are  requisite ;  and  a  memorandum  stating  the  date 
of  every  such  entry,  alteration  or  correction  shall  be  made  in  red 
ink  in  the  margin  of  the  index  or  registry  book  opposite  or  near 
thereto  ;  and  such  memorandum  shall  be  signed  by  the  Regis- 
trar or  his  deputy,  56  V.  c.  21,  s.  91. 

Penalty  for          05.  Any  person  (except  the  Registrar  or  other  officer  when 
unauthorized   sucn  registrar  or  officer  is  entitled  by  law  so  to  do),  who  alters 

alteration  of  to  J.  . 

entries.  any  or  the  books,  records,  plans  or  registered  instruments  in  any 

Registry  Office,  or  makes  any  memorandum,  words  or  figures  in 
writing  thereon,  and  whether  in  pencil  or  in  ink,  or  by  any  other 
means,  or  in  any  way  adds  to  or  takes  from  the  contents  of 
such  book,  record,  plan  or  registered  instrument,  shall,  on  sum- 
mary conviction  thereof,  before  a  Justice  of  the  Peace,  forfeit 
and  pay  a  penalty  of  not  less  than  $5,  and  not  mora  than  $100 
besides  the  costs,  and  in  default  of  payment  thereof,  he  shall 
be  imprisoned  in  the  common  gaol  of  the  county  in  which  the 
offence  was  committed  for  a  period  of  not  less  than  three 
months,  and  with  or  without  hard  labour  in  the  discretion  of 
the  convicting  justice.  56  V.  c.  21,  s.  92. 

When  instra-        00.  Every  instrument  c ipable  of  registration  and  having  the 
ments  to  be     prOper  affidavit  of  execution  attached  thereto,  shall  be  deemed 

deemed  regis-  .  . 

tered.  to  be  registered  when  and  so   soon  as   the  same  is  delivered 

either  personally  or  by  letter  to  and  received  at  his  office  dur- 
ing office  hours  by  the  Registrar  or  some  officer  or  clerk  in  his 
office  on  his  behalf,  and  a  tender  or  payment  made  of  the  pro- 
per fees  therefor,  and  thereafter  no  alteration  shall  be  made  by 
any  person  whatever  in  such  instrument,  and  any  person  alter- 
ing the  same  shall  be  deemed  to  be  guilty  of -the  violation  pro- 
vided for  by  the  preceding  section,  and  may  be  punished  in 
the  manner  therein  provided.  56  V.  c.  21,  s.  93. 

Actual  notice 


Priority  of  registration  shall  prevail  ujiless  before 
prior  registration  |.hftEft  Jia.g  bp.ftp  'a.p.hna.1  nntiftp/niL  thq  prior 
instrument  by  thft  pa.rfcy  claiming-  under  the  prior  registration. 
5ti  V.c.  21,  s.  94. 


Sec.  100  (1).  REGISTRATION  OF  DEEDS.  Chap.  136.  731 

98.  No  equitable  lien,  charge,  or  interest  affecting  land  shall  As  to  equi- 
be  deemed  valid  in  any  Uourt  in  this  Province,  as  against  a  ta   '     en 
registered  instrument  executed  l?v  the  same  party,  his  heirs,  or  2.y 

asaio-nft!  and  tacking  shall  not  be  allowed  in  any  case  to  prevail  Tacking.  ' 
against  the  provisions  of  this  Act.     56  V.  c.  21,  s.  95. 


00. — (1)  Every  mortgage  duly  registered  against  the  lands  Mortgages 
comprised  therein  is,  and  shall  be  deemed  as  against  the  rnort-  how  affected 
gagor,  his  heirs,  executors,  administrators,  assigns  and  every  registered^on- 
other  person  claiming  by,  through  or  under  him,  to  be  a  security  veyances, 

vi  IL  £  xi  '  4-1  where  mort- 

upon  such  lands  to  the  extent  ot  the  money  or  money  s  worth  gaRe  money3 
actually  advanced  or  supplied  to  the  mortgagor  under  the  said  paid  sub- 
mortgage  (not  exceeding  the  amount  for  which  such  mortgage  8eque 
is  expressed  to  be  a  security),  notwithstanding  that  the  said 
moneys  or  money's  worth,  or  some  part  thereof,  were  advanced 
or  supplied  after  the  registration  of  any  conveyance,  mortgage, 
or  other  instrument  affecting  the  said  mortgaged  lands,  executed 
by  the  mortgagor  or  his  heirs,  executors  or  administrators,  and 
registered  subsequently  to  such  first-mentioned  mortgage,  un- 
less before  advancing  or  supplying  such  moneys  or  money's 
worth  the  mortgagee  in  such  first-mentioned  mortgage  had 
actual  notice  of  the  execution  and  registration  of  such  con- 
veyance, mortgage  or  other  instrument ;  and  the  registration 
ot"  such  conveyance,  mortgage  or  other  instrument  after  the 
registration  of  such  first-mentioned  mortgage,  shall  not  con- 
stitute actual  notice  to  such  mortgagee  of  such  conveyance, 
mortgage  or  other  instrument.  57  V.  c.  34,  s.  1. 

(2)  This  section  shall  not  apply  to  any  action  pending  on  pendmg 
the  5th  day  of  May,  1894,  and  shall  not  affect  any  question  of  actions,  etc. 
priority  in  respect  of  advances  made  by  a  mortgagee  before 
the  said  date.     57  V.  c.  34,  s.  2. 

MISCELLANEOUS   PROVISIONS. 

Plans. 

10O. — (1)  Where  any  land  is  surveyed  and  subdivided  Registration 
for  the  purpose  of  being  sold  or  conveyed  in  lots,  by  reference  of  plans  when 
to  a  plan  which  has  not  been  already  registered,  the  person  divided, 
making  the  subdivision  shall,  within  three  months  from  the 
date  of  the  survey,  file  with  the  Registrar  a  plan  of  the  land 
on  a  scale  not  less  than  1  inch  to  every  4  chains.  The 
plan  shall  shew  the  number  of  the  township,  town  or  village 
lots  and  range  or  concession  as  originally  laid  out,  and  all  the 
boundary  lines  thereof,  within  the  limits  of  the  land,  being 
subdivided  except  where  such  plan  is  a  subdivision  of  a  lot  or 
lots  on  a  former  plan,  in  which  case  it  shall  show  the  num- 
bers or  other  distinguishing  marks  of  the  lot  or  lots  subdivided 
and  the  boundary  lines  of  such  lot  or  lots.  The  number  or 
other  distinguishing  mark  and  the  breadth,  both  front  and 
rear,  shall  be  marked  on  each  lot  of  the  subdivision,  the  scale 
shall  also  be  marked  on  the  plan,  and  such  information  as 
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will  show  the  depth  of  the  lots,  and  the  courses  of  all  the 
boundaries  of,  or  the  division  lines  between  the  same  and  the 
governing  line  or  lines  to  which  said  courses  are  referred 
shall  also  be  indicated  :  the  position  of  all  the  posts  or  monu- 
ments, if  any,  planted  by  the  surveyor,  or  of  other  objects 
marking  the  boundaries  of  any  of  the  said  lots  or  the  corners 
thereof  shall  also  be  shown.  The  plan  shall  also  show  all 
roads,  streets,  railway  lands,  rivers,  canals,  streams,  lakes,  mill- 
ponds,  marshes  or  other  marked  topographical  features  within 
the  limits  of  the  lands  being  so  subdivided,  together  with  such 
other  information  as  is  required  to  show  distinctly  the  posi- 
tion of  the  said  lands.  KS.0.  1887,  c.  152,  s.  63,(1)  ;  56  V.  c.  21, 
s.96,(l);  62V.c.  16,  s.  9. 

Plans  to  be  (2)  Every  such  plan  shall  be  mounted  on  stiff  pasteboard 
of  good  quality,  and  in  case  it  exceeds  thirty  inches  in  length 
by  twenty-four  inches  in  width  shall  be  folded  so  as  not  to 
exceed  that  size.  56  V.  c.  21,  s.  96  (2.) 

(3)  Every  such  map  or  plan,  before  being  registered,  shall  be 
signed  by  the  person  or  the  chief  officer  of  the  corporation  by 
whom  or  on  whose  behalf  the  same  is  filed,  and  shall  also  be  certi- 
fied by  some  Ontario  Land  Surveyor  in  the  form  of  Schedule  O 
to  this  Act  ;  and  thenceforth  the  Registrar  shall  keep  an  index 
of  the  lands  described  and  designated  by  any  number  or  letter 
on  the  map  or  plan,  by  the  name  by  which  such  person,  cor- 
poration or  company  designates  the  same  in  the  manner  pro- 
vided  by  this  Act  ;  and  all  instruments  affecting  the  land  or 
any  Parfc  thereof,  executed  after  the  plan  is  filed  with  the  Re- 
gistrar shall  conform  and  refer  thereto,  otherwise  they  shall  not 
be  registered,  except  in  cases    provided   for   in   section  108, 
and  except  also  where  a  mortgage  has  been  registered  prior  to- 
the  filing  of  such  plan  of  subdivision  in  which  case  any  dis- 
charge, final  order  of  foreclosure  or  conveyance  under  the  power 
contained  in  the  said   mortgage   or  assignment  of  mortgage 
shall  be  registered  against  the  lands  as  described  in  the  mort- 
gage.    R.  S.  0.  1887,  c.  152,  s.  63  (2)  ;  56  V.  c.  21,  s.  96  (3)  ;  58  V. 
c.  22,s.6;  62V.c.  16,  s.  10. 

(4)  No  part  of  any  street  or  streets  shall  be  altered  or 
closed  up,  upon  which  any  lot  of  land  sold  abuts,  or  which 
connects  any  such  sold  lot  with  or  affords  means  of  access 
therefrom  to  the  nearest  public  highway,  but  nothing  herein 
shall  in  any  way  interfere  with  the  powers  now  possessed  by 
municipalities  in  reference  to  highways.  R.  S  .0.  1887,  c.  152, 

feredwith.        S.  65  (2,  3). 


Instruments 


Exceptions, 


Provision  as 
to  streets. 


Power  of 


Penalty  for 
refusing  to 


1  0  1  .  In  thecase  of  refusal  by  such  person,  corporation  or  corn- 
pany,  his  or  their  executors,  administrators,  agents  or  attorneys 

plan  /» 

or  successors,  ror  two  months  after  demand  in  writing  for  that 
purpose,  to  lodge  with  the  Registrar  any  map  or  plan  which  it 
is  his  or  their  duty  to  file  under  the  next  preceding  section  or 
to  deposit  under  section  112  when  required  by  any  person  inter- 
ested therein  or  by  the  Inspector  so  to  do,  he  or  they  shall  incur 
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a  penalty  of  $20  for  each  and  every  calendar  month  that  there- 
after elapses  without  the  said  map  or  plan  being  lodged  with 
such  Registrar  which  penalty  may  be  recovered  by  any  person 
complaining,  in  any  Division  Court  in  the  county  in  which 
such  lands  are  situated,  in  like  manner  as  a  common  debt. 
R.  S.  O.  1887,  c.  152,  s.  63  (3),  s.  69  part ;  56  V.  c.  21,  s.  96  (4). 
60  V.  c.  3,  s.  3,  c.  15,  Sched.  A  (59). 

102. — (1)  The  signature  on  a  map  or  plan  for  the  purposes  Verification  of 
of  subsection  3  of   section    100  shall  be  witnessed  and  veri-  pSJJf1 
fied  as  other  instruments  are  under  this  Act. 

(2)  The  Registrar  shall  not  accept  any  map  or  plan  for  the  Conditions  as 
purposes  of  this  Act  which  does  not  comply  with  the  pro-  ^  £fans8tratl°n 
visions  of  this  Act ;  and  shall  not  accept  any  plan  on  which  a 

road  less  than  sixty-six  feet  wide  is  laid  out,  unless  the  assent 
of  the  proper  municipal  council  is  registered  therewith,  where 
such  assent  is  by  law  necessary. 

(3)  The  Registrar  shall  not  receive  or  file,  any  plan  or  map  Plans  of 
of  a  subdivision  of  any  land  for  which  the  Crown  patent  has  jj^1^tented 
not  issued,  unless  the  assent  of  the  Commissioner  of  Crown 

Lands  to  such  receipt  and  filing  is  endorsed  thereon.  56  V. 
-c.  21,  s.  96  (5-7). 

(4)  The  Registrar  shall  not  receive  or  file  any  plan  or  map  Registrar  not 
of  a  subdivision  of  any  land,  unless  the  person  or  the  cor-  £° file  Plans 
poration  by  whom  or  on  whose  behalf  the  same  is  filed  appears  but  owner 
on  the  registry  books  to  be  the  owner  of  the  land  subdivided  nor  without 
by  the  plan,  nor  unless  the  consent  in  writing  of  all  persons  mortgagees, 
and  corporations  who  appear  by  the  said  books  to  be  mort-        . 
gagees  of  the  land  is  endorsed    on  the  plan   and   signed  by 

such  person  or  the  chief  officer  of  such  corporation  and  such 
signatures  are  duly  verified  by  affidavit.  59  V.  c.  29,  s.  3. 

(5)  Whenever  any  such  plan  or  map  has  been  so  made  and  Duty  of  the 
deposited  as  aforesaid  the  Registrar  shall  make  a  record  of  the  ^fiv^nTplan 
.same,  and  enter  the  day  and  year  on  which  the  same  is  de- 
posited in  his  office.     R.  S.  0.  1887,  c.  152,  s.  67. 

103.  Sections  100  to  102  of  this  Act  shall  apply  as  well  Application  of 
io  lands  already  surveyed  or  subdivided  as  to  those  which  8S- 10°  to  102> 
may  hereafter  be  surveyed  or  subdivided,  subject  to  the  pro- 
visions  of  section   109   of  this  Act.     R.  S.  0.  1887,   c.  152, 

s.  63  (4) ;  56  V.  c.  21,  s.  97. 

104.  Every  copy   of  such  plan   or  map   obtained  from  a  Copies  of 
-registry  office,  and  certified  as  correct  by   the  Registrar  or  §|JJJJ evi" 
Deputy  Registrar  shall  be  taken  in  all  Courts  as  evidence  of 

the  original  thereof  and  of  the  survey  of  which  it  purports  to 
be  a  plan  or  map.  R.  S.  O.  1887,  c.  152,  s.  66. 

105.  The  Inspector,  where  he  deems  it    necessary,  shall  Plan  index 
have  power  to  direct  that  a  plan  index  book  shall  be  kept  b     * 
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by   the    Registrar    in    manner   and    form    directed    by    the 
Inspector.     56  V.  c.  21,  s.  98. 

100. — (1)  Whenever  from  time  to  time  the  Inspector  of 
Registry  Offices  deems  that  the  public  convenience  so  requires, 
he  may  direct  a  Registrar  to  subdivide  any  township,  park  or 
other  lots  in  a  city,  town  or  village  into  such  blocks  for  abstract 
purposes  as  having  regard  to  conveyances  registered  upon 
such  lots  and  otherwise,  he  considers  most  convenient ;  and  in 
such  case  an  abstract  index  shall  be  prepared  by  the  Registrar 
for  each  of  the  said  blocks  as  if  the  same  had  been  originally 
a  separate  lot;  such  abstract  index  shall  extend  from  the 
Grown  Patent  onwards,  or  from  or  to  such  other  date  as  the 
inspector  may  direct,  and  shall  contain  those  registrations 
only  that  affect  the  subdivision  to  which  the  index  relates. 
56  V.  c.  21,  s.  99  (1) ;  62  V.  c.  16,  s.  11. 

(2)  Where   the  original  lines  of  the  lots  do  not  form  the 
boundaries  of  such  blocks,  public  streets  shall  be  taken  as  the 
boundaries  thereof,  or  otherwise  as  the  Inspector  of  Registry 
Offices  shall  approve  of  and  direct.     56  V.  c.  21,  s.   99   (2) ; 
59  V.  c.  29,  s.  16. 

(3)  Where  a  plan  of  a  lot  or  part  of  a  lot   subdividing  the 
same  has  heretofore  been  registered,  or  where  a  plan  is  here- 
after registered  of  a  lot  or  part  of  a  lot  not  previously  sub- 
divided by  a  registered  plan,  the  Inspector  may  direct  the 
Registrar  to  prepare  an  abstract  of  all   instruments  affecting 
the   part  subdivided,  and  to  enter  the  same  in  the  page  or 
pages  of  the  abstract  index  book  immediately  preceding  the 
abstract  as  to  the  first  lot  on  such  plan. 

(4)  Whenever  and  as  often  as  a  further  subdivision  of  any 
of  the  lots  on  said  plan  is  made,  the  Inspector  may  direct  the 
Registrar  to  prepare  arid  enter  in  like  manner  an  abstract  of 
all  instruments  affecting  the  part  so  subdivided  from  the  filing 
of  the  previous  plan  onwards. 

(5)  The   Registrar  shall   be   allowed    for    preparing   such 
abstracts,  so  far  as  the  same   relate  to   instruments  registered 
prior  to  the  Inspector's  directing  the  subdivision,  such  amount 
as  the  Inspector  may  determine  to  be  reasonable  for  the  work 
performed,  and   the  same  shall  be  paid  by  the  owner   who 
registers  the  plan  or  by   the  county  or   city  as  the   Inspector 
may  direct. 

(6)  For  abstracts  prepared  for  the  purposes  of  plans  here- 
after registered,  the  Registrar  shall  be  entitled  to  receive  from 
the  persons  registering  such  plans,  the  usual  fees  for  preparing 
such  abstracts ;  such  fees  to  be  paid  in  addition  to  the  fees 
for  registering  such  plans.     56  V.  c.  21,  s.  99  (3-6). 


Registration 


10T.  No  instrument  referring  to  an  unregistered  plan  shall 
e  registered  unless  where  an  instrument  referring   to  such 
ring  to  an  un-  plan  has  been  already  registered  in  respect  of  the  same  land  ; 
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and  in  case  the  Registrar  objects  to  register  any  instrument  on  registered 
account  of  its  referring  to  an  unregistered  plan,  he  shall  be  plan' 
justified  in  doing  so  until  and  unless  the  person  desiring  regis- 
tration of  the  instrument  refers  the  Registrar  to  the  number  of 
an  instrument  previously  registered  in  respect   of  the  same 
land  referring  to  the  said  unregistered  plan.     56  V.  c.  21,  s.  100. 

108.  —  (1)  Where  an  instrument  which   does  not  conform  when  instru- 
and  refer  to  the  proper  plan,  as  required  by  section  100,  has  ments  not  con- 
been  duly  executed  and  any  party  thereto  has  died  prior  to  the  p°o™er%ian 
registration  thereof,   or  in    any  case  where    it  would,    in  the  may  be 
opinion  of  the  Registrar,  be  impossible  or  inconvenient  to  obtain  re&lstered* 

a  new  instrument  containing  the  proper  description,  such  in- 
strument may  be  registered  if  accompanied  by  an  affidavit 
annexed  thereto  or  endorsed  thereon  in  accordance  with  the 
form  given  in  Schedule  P. 

(2)  The  Registrar  shall  thereupon  enter  such  instrument 
under  the  lots  designated  in  the  affidavit  in  the  abstract,  index 
m  which  the  subdivision  is  entered,  and  no  entry  shall  be 
made  under  the  lot  or  lots  prior  to  the  subdivision,  57  V. 
c.  35,  s.  3,  part. 

109.  In  sales  of  lands  under  surveys  or  subdivisions  made  When  plan 
before   the   4th  day  of  March,  1868,  where   such  surveys  or       t  be  regis- 


subdivisions   so  differ  from  the  manner  in  which  such  land  Of  lands  sub- 


was  surveyed  or  granted  by  the  Crown  that  the  parcel  so  sold  J^Jf*1  b^fore 
cannot  be  easily  identified,  the  plan  or  survey  shall  be  regis-  ises. 
tered  within  six  months  after  the  passing  of  this  Act  if-  the 
plan  or  survey  is  still  in  existence  and  procurable  for 
registration  and  filing  under  section  100,  and  if  it  is 
not,  a  new  survey  or  plan  shall  be  made  by  and  at  the 
joint  expense  of  the  persons  who  have  made  such  surveys  or 
subdivisions,  arid  of  all  others  interested  therein,  by  some  duly 
authorized  Ontario  Land  Surveyor,  or  as  nearly  as  may  be 
according  to  the  proper  original  survey  or  subdivision,  and 
the  Fame  when  so  made  shall  be  filed  as  if  under  section 
100  of  this  Act.  R  S.0.  18S7,c.  152,  s.  64;  56  Y.  c.  21,  s.  101. 

110.  In  no  case  shall  any  plan  or  survey,  although  filed  and  pian  not  bind 
registered,  be  binding  on  the  person  so  filing  or  registering  the  in&  u.ntil  y™e 
same,  or  upon  any  other  person,  unless  a  sale  has  been  made  under  it; 
according  to  such  plan  or  survey,  and  in  all  cases  amendments  alterations  in 
or  alterations  of  any  such  plan  or  survey  may  be  ordered  to  be  p  an§ 
made,  at  the  instance  of  the  person  filing  or  registering  the      / 
same  or  his  assigns,  by  the  High  Court,  or  by  a  Judge  of  the     /  *  p. 

said  Court,  or  by  the  Judge  of  the  County  Court  of  the  county 
in  which  the  lands  lie,  if  on  application  for  the  purpose  duly 
made,  and  upon  hearing  all  parties  concerned,  it  be  thought  fit 
and  just  so  to  order,  and  upon  such  terms  and  conditions  as  to 
costs  and  otherwise  as  may  be  deemed  expedient.  An  appeal  Appeal. 
shall  lie  from  any  such  order  to  the  Court  of  Appeal.  R.  S.  0. 
1887,  c.  152,  s.  65  (1)  ;  56  V.  c.  21,  s.  102. 
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Sec.  Ill  (1). 


Registration 
of  plan  of  un- 
incorporated 
village  situate 
in  more  than 
one  township . 


Plangof  1 1 1 — (i)  Where  an  incorporated  city,  town  or  village,  or 

villages  to  be   village  not  incorporated,  comprises  different  parcels  of  land 
registered  in    owned  at  the  original  division  thereof  by  different  persons,  and 

certain  cases.     ,  ••  .    •    •    j_i  i          i  i  •  ,• 

the  same  were  not  jointly  surveyed  and  one  entire  plan  ot  such 
survey  made  and  filed  in  accordance  with  section  100  of  this 
Act,  the  municipal  council  of  the  township  within  which  such 
unincorporated  village  is  situated,  or  of  such  incorporated  city, 
town  or  village,  shall,  upon  the  written  request  of  the  Inspector 
or  of  any  person  interested,  addressed  to  the  clerk  of  the 
municipality,  immediately  cause  a  plan  of  such  city,  town  or 
village  to  be  made  upon  the  scale  provided  for  under  this  Act, 
and  to  be  registered  in  the  Registry  Office  of  the  Registry 
Division  within  which  the  municipality  lies,  which  map  or  plan 
shall  have  endorsed  thereon  the  certificates  of  the  clerk  and 
head  of  the  municipality  and  the  surveyor,  that  the  same  is 
prepared  according  to  the  directions  of  the  municipality  and 
in  accordance  with  this  Act,  and  the  corporate  seal  of  the 
municipality  shall  be  attached  to  the  map  or  plan. 

(a)  Where  the  unincorporated  village  as  aforesaid  is  situ- 
ated in  two  or  more  townships,  the  inspector  may, 
by  a  written  order,  cause  a  plan  of  such  village  to 
be  made  upon  the  scale  aforesaid,  and  to  be  regis- 
tered in  the  proper  registry  office,  and  where  the 
unincorporated  village  is  situate  in  two  or  more 
registry  divisions,  a  duplicate  of  such  map  or  plan 
shall  be  registered  in  each  of  such  registry  divisions 
in  so  far  as  it  affects  lands  in  such  division  ;  the 
map  or  plan  shall  have  endorsed  thereon  the  cer- 
tificate of  the  surveyor  that  the  same  has  been  pre- 
pared according  to  the  order  of  the  inspector,  and 
such  order  or  a  copy  thereof  shall  be  attached  to  or 
endorsed  on  such  plan ;  and  any  plan  of  an  unin- 
corporated village  situate  in  two  or  more  townships 
heretofore  prepared  upon  the  request  of  the  inspec- 
tor, may,  in  like  manner,  be  registered  in  the  pro- 
per registry  office,  and  shall,  when  so  registered, 
be  as  valid  as  if  the  same  had  been  prepared  upon 
the  order  of  the  inspector. 

(6)  The  expense  attending  the  preparing  and  depositing 
of  any  map  or  plan  in  the  next  preceding  clause  (a) 
mentioned,  shall  be  paid  out  of  the  general  funds 
of  the  municipalities  in  which  the  unincorporated 
village  is  situated,  in  such  proportions  as  the  in- 
spector may  order,  and  any  municipality  may 
levy  its  proportion  of  such  expense,  or  so  much 
thereof  as  the  council  of  the  municipality  sees  fit, 
by  assessment  on  all  rateable  property  comprised  in 
the  proportion  of  the  unincorporated  village  situ- 
ate in  such  municipality  as  described  by  metes  and 
bounds  in  a  by-law  to  be  passed  by  the  municipality 
for  the  purpose  of  levying  such  rate.  62  V.  c.  16, 
s.  12. 


Expenses  of 
registering 
plan  of  such 
unincorpor- 
ated village — 
how  appor- 
tioned. 
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(2)  The  expense  attending  the  preparing  and  depositing  of  Payment  of 
the  map  or  plan  shall  be  paid  out  of  the  general  funds  of  the  exPenses- 
municipality,  except  in  the  case   of  unincorporated  villages, 

where  the  same  may  be  paid  in  whole  or  in  part  by  the  muni- 
cipality out  of  its  general  funds,  or  the  same  may,  in  whole  or 
in  part  at  the  option  of  the  municipality,  be  paid  by  a  special 
rate  to  be  levied  by  assessment  on  all  ratable  property  com- 
prised in  the  unincorporated  village,  as  described  by  metes 
and  bounds  in  a  by-law  to  be  passed  by  the  municipality  for 
the  purpose  of  levying  such  rate  ;  and  in  case  of  the  refusal 
of  the  municipality  to  comply  with  all  the  requirements  of 
this  section  within  six  months  next  after  being  required  in 
manner  aforesaid  so  to  do,  the  municipality  shall  incur  the 
same  penalty,  and  the  same  shall  be  recoverable  in  the  manner 
provided  in  section  101  of  this  Act.  RS.O.(1897)c  136,s.lll(2); 
62V.  c.  16,s.l3. 

(3)  Where  land  in  a  township  has  been  or  shall  hereafter  be  Registration 
sold  under  surveys  or  subdivisions  made  in  a  manner  which  so  °f  Plan?  of 
differs  from  that  in  which  such  land  was  surveyed  or  granted  subdivisions 
by  the  Crown  that  the  parcel  sold  cannot  be  easily  identified,  in  cer 

and  the  map  or  plan  has  not  been  registered  under  this  or  any 
other  Act  in  that  behalf,  the  council  of  the  township  may  at 
the  written  request  of  the  Inspector,  or  of  any  person  inter- 
ested, cause  a  plan  of  any  such  land  to  be  made  and  registered 
in  the  same  manner  and  with  the  same  effect  as  in  the  case  of 
an  unincorporated  village  ;  and  the  expenses  attending  the 
preparation  of  and  filing  of  the  map  or  plan  shall  be  paid  by 
a  special  rate  to  be  levied  by  assessment  on  the  lands  com- 
prised in  said  map  or  plan,  as  described  in  a  by-law  to  be 
passed  by  the  council  for  the  purpose  of  levying  such  rate  ; 
and  the  municipality  shall  have  the  like  remedies  for  the 
recovering  of  such  last  mentioned  expenses  as  it  has  for  com- 
pelling payment  of  taxes. 

3  (a)  Any  plan  prepared  under  the  provision  of  subsections  piansof 
1  and  3  of  this  section  shall  show  such  subdivisions  of  original  cipalities— 
lots  as  are  shown  by  the  registered  plans  and  by  the  deeds  of  ^own  on^ 
such  lands  as  are  not  shown  on  the  registered  plans,  and  the 
plan  so  to  be  made  shall  be  prepared  without  adding  to  the 
costs  thereof  the  expense  of  any  actual  survey  on  the  ground 
except  such  as  may  be  necessary  to  connect  the  subdivisions 
or  parcels  of  land  and  to  show  any  natural  or  artificial  boun- 
daries of  the  same  which  cannot  be  shown  on  the  new  plan 
from  the  information  contained  in  the  registered  plans  and 
deeds.  62  V.  c.  16,s.  14. 

(4)  Nothing  in  this  section  contained   shall   be  deemed  or  Obligations 
construed  to  relieve  any  person  from  any  liability,  duty,  obli-  not  >mpM«»d- 
gation  or  penalty  provided  or  imposed  by  or  under  any  of  the 
provisions  of   sections   100,  101  and   102  of  this  Act.  R.  S.  O. 

1887,  c.  152,  s.  68  ;  50  Y.  c.  21,  s  103  (1-4). 

(5)  Where  any  land  has  been  sold  or  conveyed  in  lots  orpowerof 
parcels  by  metes  and  bounds,  or  in  any  other  manner  without  County  Judge 

w.  1 


mun- 
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Sec.  Ill  (5). 


to  order  new 
plans  to  be 


Costs. 


Effect  of 
registration. 


a  map  or  plan  registered  under  this  or  any  other  Act  in  that 
behalf  shewing  such  subdivisions,  or  where  portions  of  lots 
shown  by  any  registered  plan  or  subdivision  have  been  sold,  and 
the  lots  or  parcels  so  sold  are  not  distinguished  by  numbers  or 
letters,  the  Judge  of  the  county  or  district  in  which  the  land  is 
situate  may,  on  the  application  of  the  Inspector,  after  such 
notices  as  the  Judge  may  think  reasonable,  on  being  satisfied 
that  it  is  expedient  so  to  do,  make  an  order  directing  the 
Registrar  in  whose  division  such  land  is  situate  to  have  the 
same,  or  any  part  thereof,  laid  out  into  lots  or  parcels  in  such 
manner  and  numbered  as  he  shall  think  fit,  and  a  plan  or 
plans  thereof  made  in  accordance  with  the  records  in  the 
Registry  Office,  or  from  actual  survey,  as  may  be  found  neces- 
sary, and  registered  in  accordance  with  the  provisions  of  this 
Act,  which  plan  shall  have  the  order  of  the  Judge  endorsed 
thereon,  signed  by  him.  The  costs  and  expenses  of  and  inci- 
dental to  such  application  and  plan  and  the  registration  thereof 
shall  be  borne  by  the  person,  corporation  or  municipality  to 
be  named  by  the  Judge  in  the  order.  Such  order  shall  be 
entitled  in  the  County  Court  and  in  the  matter  of  the  lands  in 
question,  and  on  filing  the  order  with  the  Clerk  of  the  County 
Court  the  same  may  be  enforced  as  if  it  were  a  judgment  of  the 
Court  The  registration  of  such  plan  shall  be  binding  on  all 
parties  subsequently  dealing  with  the  lands  or  any  part  thereof 
included  in  the  plan  or  any  interest  in  or  concerning  the 
same,  but  shall  not  affect  in  any  way  the  rights  or  interests  of 
any  owner  or  other  person  entitled  at  or  prior  to  the  date  of 
registration.  56  Y,c.  21,  s.  103  (5);  62  V.  c.  16,  s  15. 


Delivery  of  11 2.  Every  person  who  is  required  to  lodge  with  the  Regis- 

plans  to          ^rar  a  p]an  or  map  of  any  survey  or  subdivision  of  land  in  any 

municipal  .    .r  ft  £  -'  y 

treasurers.  municipality  shall  at  the  same  time  deposit  with  the  said 
Registrar  a  duplicate  of  such  plan  or  map,  and  the  Registrar 
shall  endorse  thereon  a  certificate  shewing  the  number  of  such 
plan  or  map  and  the  date  when  the  duplicate  original  thereof 
was  filed  with  him,  and  the  same  shall  upon  request  and 
without  any  fee  being  chargeable  in  respect  thereof,  be 
delivered  by  the  Registrar  to  the  treasurer  or  assessment  com- 
missioner of  the  local  municipality  in  which  such  land  is  situ- 
ate The  Registrar  shall  not  register  any  such  plan  or  map 
unless  and  until  a  duplicate  thereof  is  deposited  in  accordance 
with  the  provisions  hereof.  R.  S.  0.  1887,  c.  152,  s.  69,  part ; 
56  V.  c.  21,  s.  104. 

Re-registration  where  Registry  Books  lost,  etc. 

R       .  113. — (1)    In   any   case    where    the    registry   books   and 

tion* in  case  re- papers   were    before  the  4th    day    of    March,  1868,  lost    or 

gistry  books  or  destroyed,  and  the  memorials  are  not.  forthcoming,  upon  proof 

aPor8de-         being  made  to  that  effect  before  a  Judge  of  any  Court  of 

stroyed.  Record  in  this  Province   to  the  satisfaction  of  the  Judge  as 

evidenced  by  a  certificate  under  his  hand,  it  shall  be  lawful 
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for  the  Registrar  for  the  Registry  Division  where  the  lands  are 
situate  to°register  the  instrument  upon  production  thereof, 
and  no  further  proof  shall  be  required  by  the  Registrar  than 
the  original  certificate  of  registration  endorsed  on  such  instru- 
ment ;  and  any  such  instrument  shall  have  priority  according 
to  the  date  of  the  original  certificate. 


The  instrument  shall  be  filed  away  by  the  Registrar  and 
preserved  with  the  records  of  his  office,  and  in  case  memorials 
have  not  been  copied  into  the  registry  books  in  their  proper 
order,  the  Inspector  may  cause  the  same  to  be  entered  in  proper 
books  to  be  procured  for  the  purpose,  in  the  same  manner  as 
provided  in  section  29  of  this  Act,  and  the  Registrar  shall  be 
paid  therefor  in  the  same  manner  as  under  clause  9  of 
section  118  of  this  Act.  56  V.  c.  21,  s.  105. 


Defects  in  Registration  cured. 

114.  No  registration  of  any  deed  or  other  instrument  made  Registration 
before   the    4th  day   of    March,    1868,   shall    be   deemed    or  made  before 
adjudged  void  by  reason  of  the  name  or  names,  residence  or  ^^  n^cto  be 
residences,  addition  or  additions  of  the  witness  or  witnesses  to  deemed  void 
the  deed  or  instrument  being  improperly  given  or  described  in  aSSS*"1 

the  registered   memorial  thereof,  or  being  either  in  part  or      ;>/     n     ^    *, 

altogether  omitted  from  such  memorial,  or  by  reason  of  any 

clerical  error  or  omission  of  a  formal  or  technical  character 

therein  ;  and  all  registrations  before  the  said  day  effected  in 

separate  registry  books  of  unincorporated  villages  are  hereby  i^books  f or* 

confirmed,  where  the  law  has  been  otherwise  complied  with ;  unincorporat- 

and  such  separate  registry  books  shall  be  taken  and  held  to  e< 

form  part  of  the  registry  books  of  the  municipality  of  which 

the  unincorporated  village  forms  a  part ;  but  such  books  shall 

not  be  further  used.     56  V.  c.  21,  s.  106. 

115.  The  registration   of  an  instrument  had   before  the  Defective  re- 
29th   day   of    March,    1873,   shall   not    be   deemed   void   by  gistrations 
reason  of  any  defect  in  the   proof  for  registration ;  but  this  Marchfi873, 
section  shall  not  apply  to  any  matter  or  fact  adjudged  or  de-  not  to  be 
cided  upon  before  the  said  date  by  any  Court  of  competent  deemed  V0ld- 
jurisdiction  in  that  behalf.     56  V.  c.  21,  s.  107. 

110.  No  registration  or  entry  made  before  the  said  last  Registrations, 
mentioned  date  shall  be  adjudged  or  held  to  be  void  by  reason  etc.,  not  to  be 
of  the  Registrar  having  failed  or  omitted  to  make  or  sign  the  by^sem-^of 
certificate  of  entry,  discharge  or  registration  required  to  be  certificates, 
made  in  the  margin  of,  or  elsewhere  in,  the  registry  books  or  of 
other  books  of  entries  ;  and  in  case  of  such  failure  or  omission, 
the  certificate  may  be  made  or  signed  by  any  subsequent 
Registrar,  and  shall  have  the  same  force  and  effect  as  if  it  had 
been  made  or  signed  by  the  Registrar  whose  duty  it  was  to 
have  made  or  signed  it.  56  V.  c.  21,  s.  108. 
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Proviso. 


Proviso. 


Fees. 


1 1 7. — (1)  In  case  a  part  or  parts  of  any  township  or  town- 
ships as  originally  laid  out,  surveyed  and  named,  had  before 
the  said  last  mentioned  date  been  made  or  erected  into  a  new 
township,  but  nevertheless  the  registrations  of  instruments 
affecting  or  respecting  land  in  said  first  mentioned  township  or 
townships,  and  the  registry  books  and  indexes  therefor  and 
relating  thereto  continued  to  be  and  were  on  the  said  date  used, 
made,  kept,  entered  and  registered  for  and  of  said  first  men- 
tioned township  or  townships  and  as  if  the  same  had  continued 
to  be  as  so  originally  laid  out,  surveyed  and  named,  then  and 
in  every  such  case,  and  for  and  in  respect  of  all  matters  and 
purposes  of  or  relating  to  any  such  instrument  either  before  or 
after  the  said  date  and  any  and  all  such  registrations,  registry 
books  and  indexes,  and  the  description  therein  of  any  land  or 
premises,  said  first  mentioned  township  or  townships  shall  be 
deemed,  considered  and  taken  as  if  the  same  had  continued  to 
be  and  remained  as  so  originally  laid  out,  surveyed  and  named. 

(2)  Nothing  in  this  section  contained  shall  be  deemed  or 
taken  as  relating  to  or  affecting  any  incorporated  town  or  vil- 
lage, or  the  land  therein,  or  the  registration  of  any  instrument 
respecting  the  same,  from  or  after  the  time  of  the  incorpora- 
tion of  said  town  or  village. 

(3)  Nothing  in  this  section  contained  shall  impair  or  make 
defective  any  instrument  or  the  registration  thereof,  because  of 
any  land  being  therein  described  or  mentioned  as  situate  in 
such  new  township.     56  V.  c.  21,  s.  109. 

[As  to  list  of  Grown  Grants  being  furnished  to  Registrar, 
see  Cap.  £8,  sec.  39  and  as  to  proceedings  where  land  patented 
is  in  territory  under  The  Land  Titles  Act,  see  Cap.  138, sec.  169. 

Fees  of  Registrars. 

118.  Every  Registrar  shall  be  allowed  the  following  fees 
for  the  following  services,  and  no  more : 


Forregistra-  1.  For  the  necessary  entries  and  certificates  in  registering 
tions  general,  every  instrument  other  than  those  hereinafter  specially  pro- 
/(  ~7  vided  for,  including  among  such  certificates  the  certificate  on 
the  duplicate,  if  any,  forty  cents ;  and  for  registering  every 
instrument  other  than  those  hereinafter  specially  provided 
for,  $1  ; 

But  in  case  the  said  instrument  exceeds  seven  hundred 
words,  then  at  the  rate  of  fifteen  cents  for  each  additional  one 
hundred  words  or  the  fractional  part  thereof,  up  to  fourteen 
hundred  words,  and  at  the  rate  of  ten  cents  for  each  addi- 
tional hundred  words  or  fractional  part  thereof  over  fourteen 
hundred  ; 

if  the'instru-       And  jf  the  said  instrument  embraces  different  lots  or  parcels 
different  lots6  of  land,  situate  in  different  municipalities  in  the  same  county, 
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the  registration  and  copying  of  such  instrument  together  with  jn  different 

„  ,    .  L-£.  *.•  -ji     localities. 

all  necessary  entries  and  certificates  in  connection  therewith, 
shall  be  considered  separate  and  distinct  registrations  for  each 
municipality  in  which  the  land  is  situate,  and  shall  be  paid 
for  as  follows :  Where  the  aggregate  copying  does  not  exceed 
seven  hundred  words,  $1.40 ;  where  the  aggregate  copying 
exceeds  seven  hundred  words,  the  sum  of  fifteen  cents  for 
every  hundred  words  or  fractional  part  thereof  up  to  four- 
teen hundred  words,  in  addition  to  the  said  sum  of  $1.40  ; 
and  where  the  aggregate  copying  exceeds  fourteen  hundred 
words,  the  sum  of  ten  cents  for  every  hundred  words  or 
fractional  part  thereof  in  addition  to  the  above  charges ;  the 
said  fees  shall  include  all  certificates  and  necessary  entries  but 
in  case  the  said  instrument  embraces  more  than  four  different 
lots  or  parcels  of  land  in  the  same  municipality,  the  Registrar 
shall  be  allowed  a  fee  of  5  cents  for  entering  each  lot  or 
parcel  in  excess  of  four,  but  not  to  exceed  $5  for  such  entries ; 
56  V.  c.  21,  s.  Ill,  (1). 

2.  For  searching  the  registry  books  and  indexes  relating  to  por  searches 
the  title  of  any  lot  or  part  of  a  lot  of  land  as  originally  as  to  title, 
patented  by  the  Crown,  or  as  afterwards  subdivided  into 
smaller  lots,  shewn  by  any  registered  map  or  plan  thereof, 
when  not  exceeding  four  references,  twenty-five  cents,  and  five 
cents  for  every  additional  reference  up  to  50  references,  and 
five  cents  for  every  additional  two  references  over  50 ;  but 
in  no  case  shall  a  general  search  into  the  title  to  any  par- 
ticular lot,  piece  or  parcel  of  land  exceed  the  sum  of  $3.  "  A 
reference"  under  this  subsection  shall  mean  a  search  of  a 
copy  of  an  instrument  in  the  register,  and  if  the  abstract 
>  indexes  only  are  examined,  the  total  fee  for  searching  any 
such  lot  or  part  of  a  lot  including  four  references,  shall  be 
25  cents.  The  word  "  lot"  shall  mean  one  parcel  of  land  as 
originally  patented  by  the  Crown  and  where  such  parcel  has 
been  subdivided  shall  include  any  one  of  the  lots  in  any  such 
subdivision  or  re-subdivision,  a  plan  of  which  has  been  register- 
ed. No  person  shall  make  copies  of  or  extracts  from  any  in-  » 
struments,  documents,  books,  papers  or  records  in  the  Registry 
Office,  or  of  any  matter  contained  therein,  to  an  extent  in  the 
aggregate  exceeding  300  words  for  any  one  lot  or  part  of  a  lot, 
except  on  payment  (in  addition  to  the  fees  for  search)  of  five 
cents  for  each  100  words  or  fraction  thereof  in  excess  of  said 
300  words.  No  person  other  than  the  registrar,  his  officer  or  indelible 
employees,  shall  use  ink,  or  other  indelible  fluid  or  substance,  materials  not 

P      A,  i  "  £          •»  •  •         £  j_        L     f  -to  be  used  in 

tor  the  purpose  of  making  copies  of  or  extracts  irom  any  in-  ^akmg  copies, 
struments,  documents,  books,  papers  or  records  in  the  registry  extracts,  etc. 
office   or  of    any    matter    therein   contained.       Where    sub- 
sequent to  the  registration  of  a  mortgage  the  lands  in  such  ^jjjjj]^ 
mortgage  have  been  subdivided  by  a  plan  and  searches  are  persons  inter- 
made  for  the  purpose  of  ascertaining  subsequent  grantees   or®8*****?  l5">d8 

.  *.  ,  &    , ,  S.  ,       divided  subse- 

mcumbrancers  in  sale,  foreclosure  or  other  proceedings  under  quently  to 
such  mortgage,  the  person  searching,  on  producing  a  statutory  registration  of 
declaration  that  the  searches  are  being  made  for  the  purposes  n 
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abstracts  of 
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Certificates. 


Plans. 


aforesaid,  shall  be  entitled  to  make  such  searches  on  all  the 
lots  in  the  subdivision  on  payment  of  a  fee  of  ten  cents  for 
each  lot,  but  so  that  the  whole  fee  for  searches  shall  not  ex- 
ceed $2  ;  56  V.  c  21,  s.  Ill  (2) ;  58  V.  c.  22,  s  7  ;  60  V.  c.  14, 
s.  21;  62  V.c.  16,  ss.  16,17. 

3.  For  searching,  if  specially  required,  the  alphabetical  in- 
dex of  names  referred  to  in  section  37  as  to  each  name  in  the 
books  of  any  one  township,  or  other  legally  defined  munici- 
pality in  the  county,  twenty-five  cents  ;  but  if  a  general  search 
as   to  any  such  name  is  made   throughout  the   county,   the 
aggregate  of  fees  for  such  search  shall  not  exceed  $1  :    56  V. 
c.  '21,  s.  Ill  (3). 

4.  For  searching,  if  specially  required,  the  general  registry 
book  for  the  whole  county,  referred  to    in  section  29,   as  to 
each  name  in  the  said  book  the   sum   of  twenty-five  cents ; 
59  V  c.  29,  s.  7. 

5  For  every  abstract  of  title  to  any  specific  parcel  of  land 
certified  by  the  Registrar  containing  such  particulars  as  to  any 
number  of  the  registered  instruments  affecting  such  parcel  of 
land  as  the  party  searching  may  require,  twenty -five  cents  ; 
and  when  such  abstract  exceeds  one  hundred  words,  fifteen 
cents  for  every  additional  hundred  words ;  and  for  copies  of 
instruments  when  required,  ten  cents  for  each  hundred  words ; 
The  seals  for  every  abstract  shall  appear  on  the  face  there 
and  shall  show  the  items  making  up  the  amounc  of  such  fees. 
Where  there  are  two  or  more  lots  for  which  abstracts  are 
required  and  the  entries  on  such  lots  are  identical,  the  Regis- 
trar shall  not  be  entitled  to  make  an  abstract  for  each  lot 
separately,  but  the  abstracts  of  title  of  such  lots  shall  be  in- 
eluded  in  one  abstract,  and  the  fees  therefor  shall  be  the  same 
as  if  the  abstract  applied  to  one  lot  only,  except  that  the 
Registrar  shall  be  entitled  in  addition  thereto  to  a  fee  of 
twenty-five  cents  as  for  a  search  on  each  lot  after  the  first  lot, 
and  for  the  first  lot  he  shall  be  entitled  to  the  same  fees  as 
are  now  payable  under  this  Act  in  respect  of  one  lot ;  and 
where  there  are  two  or  more  lots  for  which  abstracts  are  re- 
quired and  the  entries  on  such  lots  are  parbly  identical,  the 
registrar  shall  make  a  full  abstract  for  one  of  the  lots  and 
enter  in  the  same  all  the  lots  to  which  each  instrument  refers, 
and  in  the  abstract  of  the  other  lots  he  shall  only  include 
entries  affecting  those  lots  separately.  62  V.  c,  16,  s.  18. 

6.  For  each  certificate  furnished  by  the  Registrar,  except 
those  made  under    clauses  numbered  1  and  5  of  this  section, 
twenty-five  cents ; 

7.  For  registration  of  any  plan   of  town  or  village  lots,  in- 
cluding all    necessary  entries  connected  therewith,  $1  ;    but 
in  case  the  plan  embraces  more  than  20  lots,  the  Registrar 
shall  be  allowed  a  fee  of  5  cents  for  each  lot  in  excess  of  20, 
not  to  exceed  in  the  whole  $5  ;     56  V.  c.  21,  s.  Ill  (4-6). 
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8.  For  searches  as  to  the  names  of  registered  owners  and  as 
to  mortgagees  under  subsection  4  of  section  102  of  this  Act, 
in  connection  with  the  registration  of  any  plan,  the  sum  of  $1  ; 
59  V.  c.  29,  s.  8. 

9.  For   furnishing    the     copies    required     under     sections  Statements 
32  and  35    of  this   Act,   to    be  paid    by   the    treasurer    of  33  ^"gg**0118 
the  county  to  which  any  city,  town,  township,  village  or  place 

belongs  or  is  attached,  the  sum  of  10  cents  for  every 
folio  of  one  hundred  words  contained  in  the  copies  so 
made  ;  and  the  county  treasurer  shall  also  pay  such 
sum  as  the  Inspector  may  order  in  writing,  specifying  the 
nature  of  the  service  under  any  section  of  this  Act,  for  repair- 
ing any  book,  or  copying,  mounting,  or  binding  plans,  or  for 
new  plans  and  surveys,  or  for  new  abstract  indexes,  under  the 
provisions  of  section  35  of  this  Act  ;  and  towns  separated 
from  counties  for  municipal  purposes,  and  cities  in  which  no 
separate  Registry  Office  exists  shall  bear  a  ratable  proportion 
of  the  expense  thereof,  based  on  the  assessment  of  all  the 
municipalities  within  the  jurisdiction  of  the  county  ;  or  the 
inspector  may  order  the  expenses  of  new  plans  and  surveys  Fee.s  for  pre- 

T)fLT*in  &  nlfin  s 

and  the  registration  thereof  under  the  provisions  of  section  35  etc.,  for  mun'i- 
of  this  Act,  to  be  paid  by  the  treasurer  of  any  local  municipal-  cipaiities. 
ity  concerned,  or  in  part  by  the  county  treasurer  and  in  part 
by  the  treasurer  of  any  local  municipality,  and  the  local  muni- 
cipality may,  subject  to  the  order  of  the  inspector,  cause  such 
expenses  or  part  thereof  to  be  levied  by  assessment  on  all 
rateable  property  comprised  in  the  portion  of  the  municipality 
affected  by  such  plan  or  survey.     56  V.  c.  21,  s.  Ill  (7)  ;  59  V. 
c.  29,s.9;  62V.c.  16,8.19. 

10.  For  drawing  each  affidavit  and  swearing  the  deponent  Affidavits. 
thereto,  twenty-five  cents  ;  the  same  fee  to  be  allowed  for'  ad- 
ministering. the  oath  when  that  only  is  required  ; 

11.  For  exhibiting  in  the  office  each  original  registered  in-  showing 
strument,  including  search   for  same,  ten  cents  ;  and  for  pro-  originals. 
ducing  each  original  registered  instrument,  including  search  for 

,r  c       -    j      ,          -,  i  ,  i  Fees  for  pro- 

the  same,  in  pursuance  of  a  judge  s  order  or  subpoena,  the  sum  ducing 
of  ten  cents  in  addition   to  the  registrar's   ordinary  witness  original  in- 
fees.     62  V.c.  16,s.20.  '**** 


12.  For  registering  each  certificate  of  payment  of  mortgage  Certificates  of 
money,  and  every  other  certificate  excepting  certificates  pro-  dlschar&e  of 

.  -,     i-7    P          .         A  T  i  •       i     T  n  mortgage. 

vided    tor    m    the    next    succeeding     clause,    including    all 

entries  and   certificates  thereof,  fifty  cents  ;  but  in   case  the 

said  certificate  affects  more  than  four  different  lots  or  parcels 

of  land,  the  Registrar  shall  be  allowed  a  fee  of  five  cents  for 

each  lot  in  excess  of  four  ;  and  in  case  the  certificate  embraces  Fe?s  on  regis- 

two  or  more  lots  or  parcels  of  land  situate  in  different  muni-  charge  of 

cipaiities  in  the  same  county,  or  in  case  the  certificate  or  aggre-  mortgage. 

gate  copying  thereof  exceeds  three  hundred  words,  the  regis- 

trar shall  be  allowed  at  the  rate  of  ten  cents  per  folio  for  each 

additional   100  words  or  fractional  part  thereof  of   copying 
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over  three  hundred  words,  but  not  to  exceed  five  dollars  in 
the  whole  for  the  registration  of  such  certificate.  62  V.  c.  16, 
s.  21. 

Certificate  of        13.  The  Registrar  shall  be  entitled  to  charge  for  registering 

discharge  of     a  certificate  under  section  85,  including  all  entries  in   respect 

thereof,  the  same  fees  as  are  chargeable  for  registering  a  certi- 

O  O  O 

ficate  of  discharge  of  mortgage  ; 

Of  payment  of      1^-  For  registering  each  certificate  of   payment  of   taxes, 
taxes.  twenty-five  cents  ; 


.       Figures. 
££    1*  /c> 


Fees  in  cases 
fo°r.Pr< 


15.  In  abstracts  and  certificates  where  figures  are  used  in- 

f  words  to  denote  dates,  numbers  and  quantities,  the 
same  shall  be  charged  as  if  each  number,  though  composed  of 
several  figures,  were  but  one  word.  56  V.  c.  21  .  s.  Ill  (8  13). 

16.  Where  any  Act  of  this  Province,  or  of  the  Dominion  of 
Canada   requires    or  permits  any  instrument  or  plan  to  be 
deposited,  filed  or  registered  in  the  registry  office,  but  omits  to 
provide  fees  to  the  registrar  for  his  services  in  connection  there- 
with, and  no  fees  therefor  are  provided  by  this  or  any  other 
Act,  the  registrar  shall,  in  the  absence  of  any  express  provision 
requiring  him  to  perform  such  services  gratuitously,  be  entitled 
to  reasonable  fees  therefor,  the  amount  of  such  fees  to  be 
named  and  fixed  by  the  inspector  of  registry  offices.     62  V. 
c.  16,s.22. 

Disputes  as  to      110    When  any  dispute  arises  in  regard  to  any  question  of 
fees>  fees  under  this  Act,  the  Registrar  shall  forthwith  submit  the 

same  to  the  Inspector,  and  shall  thereupon  notify  the  person 
interested  or  his  agent  of  such  submission,  and  the  decision  of 
the  Inspector  upon  the  question  submitted  shall  be  final, 
unless  appealed  from  and  varied  upon  appeal  as  hereinafter  men- 
tioned. All  decisions  given  by  the  Inspector  shall  be  in 
writing,  and  the  appeal  therefrom  shall  be  in  like  manner,  and 
subject  to  the  same  rules  of  practice  as  nearly  as  may  be  as 
an  appeal  from  the  Master  in  Chambers  or  a  Local  Master.  56  V. 
c.  21,  s.  112. 


Table  of  fees 


1  20.  Every  Registrar  shall  keep  posted  up  in  some  con- 
to  be  posted     spicuons  place  in  his  office  a  printed  schedule  of  the  fees  and 

in  Registrars  ,       .       ,          ,         ,  .   r.  _  Tr         _  .,    0 


office. 


,       .       ,          ,         ,  .      . 
charges  authorized  under  this  Act. 


_  Tr         _  .,    0 

56  V.  c.  21,  s.  113. 


Registrar  to  121.  Every  Registrar  shall  upon  request  of  the  person  for 
give  statement  whom  the  service  is  performed,  furnish  a  statement  in  detail 
in  any  matter?  °^  the  i'ees  charged  by  him  in  respect  of  any  matter  for  which 

fees  are  payable  under  the  provisions  of  this  Act.     56  V.  c  21, 

s.  114. 


Recovery  of         122.  Should  the  treasurer  of  any  county  or  city  in  which 

nldpaf  co™U"  a  sePara^e  Registry  Office  is  established,  on  the  request  of  the 

porations.        Registrar  for  the  duties  performed  according  to  this  Act,  refuse 

to  pay  the  fees  and  allowances  for  any  services  required  by 
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this  Act,  the  Registrar  may  prove  and  recover  the  same  and  the 
cost  thereof  from  the  corporation  of  the  county  or  city  in  any 
Court  of  Record  in  Ontario  ;  and  the  Inspector's  certificate  of  Evidence 
the  amount  and  of  the  services  rendered  shall  be  prima  facie 
evidence  of  the  right  to  recover.     56  V.  c.  21,  s.  115. 


The  Registrar  shall  not  be  compelled  to  register  any  Fees  payable 
instrument  unless  the  fees  authorized  by  this  Act  are    first 
paid  thereon.     56  V.  c.  21,  s.  116. 


.  —  (1)  Every  Registrar  shall  keep  a  separate  book  in  Registrars  to 
which  he  shall  enter  from  day  to  day,  all  fees  and  emoluments  ofefeeSaCCOUnt 
received  by  him  by  virtue  of  his  office,  shewing  separately  the 
sums  received  for  registering  each  instrument,  and  for  searches, 
and  for  extracts  or  copies. 

(2)  Every  Registrar  shall  make  up  to  and  including  the  31st  Registrar's 
day  of  December  of  the  previous  year,  a  return  under  oath   to  annual  re- 
the  Lieutenant-Governor  annually  on  or  before  the  15th  day 
of  January,  and  such  return  in  addition  to  any  other  informa- 
tion which  may  be   required  in  connection  therewith,  shall 
show  : 

1.  Total    number    of  instruments     registered    and    fees 

therefor  ; 

2.  Number  uncopied  and  uncompared  ; 

3.  The  number  of  patents  registered  and  fees  therefor  ; 

4.  The  number  of  deeds  registered  and  fees  therefor  ; 

5.  The  number  of  mortgages  registered  and  fees  therefor  ; 

6.  The  number  of  discharges  of  mortgages  registered  and 

fees  therefor  ; 

7.  The  number  of  wills  registered  and  fees  therefor  ; 

O  •  ' 

8.  The  number  of  leases  registered  and  fees  therefor  ; 

9.  The  number  of  abstracts  and  fees  therefor  ; 

10.  The  number  of  searches  and  fees  therefor  ; 

11.  The  number  of  mechanics'  liens  and  fees  therefor  ; 

12.  The  number  of  all  other  instruments  registered  or  filed 

and  fee's  therefor  ; 

13.  Amount  received  for  work    done  for   which    county, 

city,  or  other  municipality  is  liable  ; 

14.  Amount   received   for  other  services  not  enumerated 

above  ; 

15.  Fees  earned  and  not  received  ; 

16.  Gross  amount  of  fees  earned  for  the  year  ; 

17.  Gross  amount  for  the  previous  year  ; 

18.  Amount  paid  to  Deputy  Registrar   for   services  and 

amount  of  other  charges  in  connection   with   the 
office  paid  by  Registrar  ; 
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19.  Amount  of  surplus  paid  to  the  county  or  city  for  the 

year  and  when  paid  ; 

20.  Amount  of  such  surplus  for  the  previous  year ; 

21.  Net  amount  received  by  Registrar. 

(3)  The    return    shall    show    the    number     of    mortgages 
registered  during  the  year  classified  as  follows : — 

Class  1 — The  number  of  mortgages  where  the  considera- 


o  o 


tion  is  nominal  or  the  amount  not  specified. 

Class  2  —  The  number  of  mortgages  where  the  considera- 
tion is  $1,000  or  under. 

Class  3  —  The  number  of  mortgages  where  the  considera- 
tion is  over  $1,000  and  not  exceeding  $2,000. 

Class  4  —  The  number  of  mortgages  where  the  considera- 

o     ~ 

tion  is  over  $2,000  and  not  exceeding  $5,000. 

Class  5  —  The  number  of  mortgages  where  the  considera- 
tion is  over  $5,000. 

f 

The  return  shall  also  show  the  aggregate  amount  of  such 

oo      o 

mortgages.     56  V.  c.  21,  s.  117  (1-3.) 

Registrar  to         125.  The    Registrar    shall,  upon    request,    furnish  to  the 
furnish  clerk    clerk  or  the  assessment  commissioner  of  a  city,  a  list  of  all 

or  assessment      i       i    ,  •,  i         *  i> 

commissioner  absolute  conveyances  whereby  property  has  been  transferred, 
with  list  of  which  have  been  registered  in  his  office  during  the  next  pre- 
ceding month,  and  in  such  list  shall  include  the  names  of  the 
grantor,  the  grantee,  the  consideration  shown  in  each  transfer, 
and  a  short  description  of  the  land  conveyed  ;  provided  that 
such  list  shall  not  include  leases  for  less  than  twenty-one 
years,  mortgages,  discharges  of  mortgage,  or  other  like  instru- 
ments, and  that  the  Registrar  shall  be  entitled  to  have  and 
receive  therefor  a  fee  of  five  cents  for  every  instrument 
included  in  the  said  list.  56  V.  c.  21,  s.  118. 


Payments  by        1  £6.  —  (1)  Every  Registrar  shall  be  entitled  to  retain  to  his 
Registrars  on  own  use  in  each  year  all  the  fees  and  emoluments  received  by 

gross  income,    v-        •      ,-,     ,  j_     <n»i   ^/\rv 

him  in  that  year  up  to  $1,500. 

(2)  Of  the  fees  and  emoluments  received  by  each  Registrar, 
other  than  the  Registrars  for  East  and  West  Toronto,  in  each 
year,  such  Registrar,  subject  to  the  provisions  of  section  129 
of  this  Act  and  of  section  162  of  The  Land  Titles  Act,  shall 
c.  138.  Pav  to  the  treasurer  of  the  county  or  city  for  which  or  for  part 

of  which  he  is  Registrar,  the  following  percentages  :— 

(a)  On  the  excess  over  $2,500  and  not  exceeding  $3,000, 
ten  per  cent. 

(6)  On  the  excess  over  $3,000  and  not  exceeding  $3,500, 
twenty  per  cent. 
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(c)  On  the  excess  over  $3,500  and  not  exceeding  $4,000, 

thirty  per  cent. 

(d)  On  the  excess  over  $4,000  and  not  exceeding  $4,500, 

forty  per  cent. 

(e)  On  the  excess  over  $4,500,  fifty  per  cent. 

(3)  Of  the  net  income  of  each  year  over  $1,500  every  Regis-  Percentage  of 
trar,  other  than  the  Registrars  for  East  and  West  Toronto,  payable ^o 
shall,  subject  to  section  129   of  this  Act  and  to  section  162  municipality, 
of   The   Land   Titles   Act,  further  pay  to  the  said  treasurer  Rev.  stat. 
for   the   use  of  the  municipality,  the  following   percentages,  c- 138< 
namely  : — 

(a}  On  the  excess  over  $1,500,  not  exceeding  $2,000,  ten 
per  cent,  thereof ; 

(6)^On  the  excess   over    $2,000,    not  exceeding  $2,500, 
twenty  per  cent,  thereof ; 

(c)  On   the   excess   over   $2,500,   not   exceeding   $3,000, 

thirty  per  cent,  thereof ; 

(d)  On  the  excess  over  $3,000,  fifty  per  cent,  thereof. 

56  V.  c.  21,  s.  119  ;  57  V.  c.  9,  s.  1  (6,  7) ;  59  V.  c.  29, 
fis.  11,  13. 

1  £7. — (1)  The  Registrars  of  East  and  West  Toronto,  subject  Percentage 
to  the  provisions  of  section  162  of  The  Land  Titles  Act,  shall  neUnco 
each  pay  to  the  Treasurer  of  the  Citv  of  Toronto  of  his  net  Toronto 
income  of  each  year  over  the  sum   of  $1,500,  the  following 
percentages  : —  c<  133. 

(a)  On  the  excess  over  $1,500,  not  exceeding  $2,000,  ten 

per  cent,  thereof; 

(b)  On   the   excess   over   $2,000,   not    exceeding   $2,500, 

twenty  per  cent,  thereof ; 

(c)  On   the    excess    over  $2,500,    not    exceeding  $3,000 

thirty  per  cent,  thereof; 

(d)  On  the  excess  over  $3,000,  not  exceeding  $6,000,  fifty 

per  cent,  thereof  ; 

(e)  On  the  excess  over  $6,000,  ninety  per  cent,  thereof. 

(2)  The  expenses  connected  with  the  work  of  or  in  conduct- 
ing the  business  of  the  offices  of  the  Registrars  of  East  and 
West  Toronto,  shall  not  be  increased  beyond  those  paid  in  the 
year  1895,  without  the  consent  of  the  Inspector  in  writing 
first  had  and  obtained.  59  V.  c.  29,  s.  12. 


128.  For  the  purposes  of  this  Act,  "net  income"  shall  "Net in- 
mean  the  excess  of  all  fees  and  emoluments,  including  receipts  9ome»"  m 
in  the  current  year,  whether  on  account  of  the  earnings  or 
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Return. 


salary  of  such  year  or  of  any  former  year  or  years  after  the 
first  day  of  January,  1893,  by  the  Registrar,  after  deducting 
the  disbursements  incident  to  the  business  of  his  office  and 
after  payment  to  the  municipality  of  the  proportion  of  fees 
provided  by  subsection  2  of  section  126  in  cases  coming 
within  that  subsection.  56  V.  c.  21,  s.  122. 

Payment  of  129.  —  (1)  On  the  fifteenth  day  of  January  in  each  year 
surplus  fees,  every  Registrar  shall  transmit  to  the  treasurer  of  the  county 
or  city  for  which,  or  for  part  of  which,  he  is  Registrar,  a  dupli- 
cate of  the  return  required  by  this  Act,  and  shall  also  pay  to 
such  treasurer  for  the  uses  of  the  municipality  such  proportion 
of  the  fees  and  emoluments  received  by  him  during  the  pre- 
ceding  year,  as  under  this  Act  he  is  not  entitled  to  retain  to 
his  own  use. 

(2)  Where  a  Registry  Division  includes  a  county  or  part  of 
a  county,  and  a  city  or  town  separated  from  the  county  for 
municipal  purposes,  the  amount  aforesaid  shall  be  paid  to  the 
treasurer  of  the  county  and  to  the  treasurer  of  the  city  or 
town  for  the  use  of  the  municipality  in  the  same  proportions 
in  which  the  gross  fees  and  emoluments  are  derived  from 
extracts,  searches,  registrations,  and  other  charges  in  respect 
of  lands  situate  in  the  county,  and  in  respect  of  lands  situate 
in  the  city  or  town.  56  V.  c.  21,  s.  120. 


Adjustment 
of  percentage 

V)Q  Vflj  l~)l  P 

to  municipal- 
ity  where 

the  office1  for  S 
part  of  year 


130.  —  (1)  Every  Registrar,  or  Deputy  Registrar,  acting  as 
Registrar,  who  fills  the  office  of  Registrar  and  receives  the  fees 

^^ 

and  emoluments  thereof  for  a  part  of  any  year  shall,  or  in 
case  of  his  death  his  executors  or  administrators  shall,  in 
respect  of  the  fees  and  emoluments  received  by  him  during 
such  part  of  a  year  pay  a  proportion  thereof  to  the  municipal 
treasurer  for  the  uses  of  the  municipality  under  sections  126, 
127  and  129  hereof,  such  proportion  of  fees  to  correspond  to 
the  portion  of  the  year  during  which  he  so  filled  the  office  and 
such  proportion  to  be  computed  for  such  part  of  the  year  at  the 
same  rate  as  such  Registrar  or  Deputy  Registrar  would  have 
had  to  pay  had  he  filled  the  office  for  the  whole  year  and  had 
he  during  that  year  received  fees  and  emoluments  and  made 
disbursements  incident  to  the  business  of  his  office  for  the 
whole  of  such  year  at  the  same  rate  as  he  received  and  made 
for  the  part  of  the  year  during  which  he  filled  the  office. 

(2)  Every  Registrar  or  Deputy  Registrar  in  this  section 
referred  to  shall,  within  fifteen  days  after  the  expiry  of 
the  part  of  the  year  for  which  he  filled  the  office,  and  the 
executors  or  administrators  of  every  deceased  Registrar  who 
filled  the  office  for  a  part  of  any  year  and  died  in  office, 
shall,  within  thirty  days  after  the  death  of  such  Registrar  or 
Deputy  Registrar,  make,  up  to  and  including  the  days  of 
such  expiry,  a  return  under  oath  to  the  Lieutenant-Governor, 
and  such  return,  in  addition  to  any  other  information  which 
may  be  required  in  connection  therewith,  shall  show  for  the 
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said  part  of  the  year  all  the  particulars  required  by  subsection 
2  of  section  124  of  this  Act,  and  shall  also,  within  the  said 
period  of  fifteen  days  or  of  thirty  days,  as  the  case  may 
be,  transmit  to  the  treasurer  of  the  county  or  city  for  which, 
or  for  part  of  which,  he  so  filled  the  office  of  Registrar,  or 
Deputy  Registrar,  a  duplicate  of  such  return,  and  shall  also 
pay  to  such  treasurer  for  the  uses  of  the  municipality  such 
proportion  of  the  fees  and  emoluments  received  by  him  or  by 
the  deceased  Registrar  or  Deputy  Registrar,  as  the  case  may 
be,  during  the  part  of  the  year  herein  referred  to  as  he  is 
hereunder  liable  to  pay  to  such  municipality,  and  subsection 
2  of  section  129  of  this  Act  shall  apply,  to  the  proportion  of 
fees  in  this  section  mentioned.  59  V.  c.  29,  s.  17. 

131.  In   the  fees  and   emoluments  mentioned  in  sections  Certain  fees 
126,127,  128,  129  and  130  of    this  Act,  there   shall  not  begj***^ 
included  any  sums  receivable  from  the  municipality  for  the  payments  to 
preparation  of  abstract  indexes,  or  for  work  done  under  section  municipah- 
32  or  section  35  or  subsection  5  of  section  106  of  this  Act, 
nor  shall  anything  in  this  Act  contained  be  construed  to  apply 
to  the  fees  or  emoluments  of  any  Registrar  received  on  account 
of  services  as  Returning  Officer  under  the  election  Acts  of  the 
Province  of  Ontario  or  of  Canada.     56  V.  c.  21,  s.  99  (5)  part  ; 
ss.  124,  127. 


The  council  of  every  county,  city  or  separated  town  inspection  of 
may  by  by-law  authorize  the  warden,  mayor  or  treasurer  to  registry  books 

J      y  ,    J  i       i  i        ,    •  •   j          T    •   •  jr      by  municipal 

inspect  the  books  of  office  kept  in  any  registry  division  in  the  officers. 
county  or  city,  for  the  purpose  of  testing  the  accuracy  of  the 
returns  or  computations  of  fees  received  by  the  registrar  to  a 
share  or  percentage  of  which  the  county,  city  or  town  may  be 
or  may  become  entitled,  and  the  registrar  shall  at  all  conveni- 
ent times  allow  the  said  books  to  be  inspected  for  such  purpose 
free  of  charge.  60  V.  c.  14,  s.  17. 

133.  The  disbursements  of   the  Registrars  shall  be  subject  Disburse- 
to  the  revision  of  the  Inspector,  and  for  the  purposes  of  such  menta  subject 

•   •        i  i       T  TUT  j.      L   i  •  j  j  to  revision  ot 

revision  the  Inspector  shall  have  power  to  take  evidence  and  inspector. 
examine  witnesses  under  oath.     56  V.  c.  2t,  s.  126. 

1  34.  The  Lieutenant-Governor  in  Council  may  make  rules  Lieutenant- 
&nd  regulations  for  the  management  of  the  office  of  Registrar,  Governor  may 
and  may,  by  such  rules,  confer  on  the  Inspector  such  powers  as  JJJJj  regula- 
may  be  deemed  necessary  for  carrying  out  the  provisions  of  tions. 
this  Act,  and  all  other  Acts  relating  to  the  duties  of  Registrars. 
All  such  rules  and  regulations  shall  be  laid  before  the  Legisla- 
tive Assembly  within  the  first  ten  days  of  the  session  after 
the  making  thereof.     56  V.  c.  21,  s.  125. 

INSPECTOR  OF  REGISTRY  OFFICES. 

135.  The  Lieutenant-Governor  may,  from  time  to  time,  ap-  ^pgj^^fc 
point  an  Inspector  of  Registry  Offices,  whose  duty  shall  be,       and  his  duties 
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Inspection  of       1.  To  make  a  personal  inspection  of  the  building  in  which 
mg*         each  office  is  kept,  and  of  the  books,  deeds,  memorials  and 
other  instruments  in  each  Registry  Office  ; 

Books,  etc.  2.  To  see  that  the  proper  books  are  provided,  that  they  are 

in  good  order  and  condition,  that  the  proper  entries  and  regis- 
trations are  made  therein  in  a  proper  manner  and  in  a  due  and 
proper  form  and  order,  that  the  indexes  are  properly  kept,  and 
that  all  the  memorials  and  other  instruments  are  duly  endorsed 
and  certified,  and  preserved  ; 

Office  hours.  3.  To  ascertain  that  the  office  is  kept  duly  open  at  and  for 
the  proper  times,  and  that  it  is  at  all  times  duly  attended  to  by 
the  Registrar  or  his  fieputy  ; 

Seals  of  office.  4.  To  settle  on  some  uniform  device  for  the  official  seals,  and 
to  see  that  the  Registrars  supply  themselves  therewith ; 

New  indexes.  5.  To  inspect  all  new  abstract  and  alphabetical  indexes,  and 
to  settle  and  certify  the  sums,  if  any,  chargeable  therefor ; 

Plans.  6.  To  ascertain  whether  the  proper  plans  required   by  this 

Act  have  been  filed  in  the  several  Registry  Offices,  and  where 
necessary,  to  enforce  the  provisions  of  the  law  in  that  respect, 
and  he  may  instruct  the  County  Crown  Attorney  to  take  the 
necessary  proceedings  for  that  purpose  ; 

7.  To  report  upon  any  vacancies  by  death  or   otherwise,  in 
the  offices  of  Registrar  and  Deputy  Registrar ; 


Reporting 
vacancies. 


Instruction  of 


in^OTni  ^ne  Registrar  how  and  in  what  manner  he 
Registrar  and  shall  do  any  particular  act  or  amend  or  correct  whatever  he 
his  duties.  mav  find  amiss  .  and  in  case  he  fin(Js  the  work  improperly  per- 

formed by  any  Registrar,  he  shall  have  power  to  order  a 
new  book  or  books  to  be  prepared  and  completed  by  the  Regis- 
trar at  his  own  expense  ; 

Sufficiency  or       ^.  ^°  Ascertain  the  sufficiency  or  insufficiency  of  the  sureties 
insufficiencyof  for  the  Registrar,  and  whether  they  are  living  or  dead  ;  and 

sureties. 

rtin  to  ~^m  ^°  rePor^  upon  all  such  matters,  as  expeditiously  as 
Lieutenant-  %  may  be,  to  the  Lieutenant-Governor  for  his  information  and 
Governor-  decision.  56  V.  c.  21,  s.  128. 


Re  istrarsto  -  The    Registrars   shall  transmit  to   the  Inspector   of 

furnish  in-       Registry  Offices  such  particulars  with  reference  to  the  business 
formation  to     of  their  offices  as  the  said  Inspector  may  require.     56  V.  c.  21, 
s.  129. 


inspector. 


Duty  of  In-  .  In  the  event  of  the  work  of  any  Registry  Office  being 

spectoron        in  arrear,  and  it  appearing  to  the  Inspector  that  no  sufficient 
finding  work    reason  js  given  therefor,  the  Inspector  shall  employ  such  assist- 

in  arrear.  &  £     •/ 

ance  as  he    deems    necessary    to    perform    tne    work    so  in 
arrear,  and  the  cost  of  such  assistance  shall  be  payable  by  the 
/0  Registrar   to   the  parties  entitled,  on  the   certificate    of   the 

1  Inspector.     56  V.  c.  21,  s.  130. 
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138.  A  sum  not  exceeding  $2,000  per  annum,  and  travelling  Salary  of 
and  other  expenses,  necessarily  incurred,  shall  be  allowed  to  the  In8Pector- 
Inspector  of  Registry  Offices.     5(5  V.  c.  21,  s.  131 ;   59  V.  c.  29, 


7"?  fet  JZL  /J 
SCHEDULE  A. 

(Section  13). 

FORM   OF   COVENANT    OF   REGISTRAR. 

Know  all  men  by  these  presents,  that  we,  A.  B.,  Registrar  of 
Esquire,  and  C.  A,  of  Esquire,  and  E.  F.,  of 

Esquire,  do  hereby  jointly  and  severally  for  our  and  each  of  our  heirs,  exe- 
cutors and  administrators,  covenant  and  promise,  that  the  said  A.  B.,  as 
Registrar  of  shall  well,  truly  and  faithfully  perform  the  duties 

and  obligations  of  his  office  as  such  Registrar,  and  that  neither  he  nor  his 
Deputy  shall  negligently  or  wilfully  misconduct  himself  in  his  said  office 
to  the  damage  of  any  person  or  persons  whomsoever  ;  nevertheless,  it  is 
hereby  declared  that  no  greater  sum  shall  be  recovered  under  this  cove- 
nant against  the  several  parties  hereto  than  the  following,  that  is  to  say  ; 
against  the  said  A.  B.,  in  the  whole,  $  [the  amount  fixed  by  Order  in 

Council]  ;  against  the  said  C.  D.  and  E.  F. ,  $  respectively  [the 

amount  fixed  by  Order  in  Council  for  each]. 

In  Witness  Whereof  we  have  hereunto  set  our  hands  and  seals  this 
day  of  .  ,  A.  D.  18     . 

Signed,  sealed  and  delivered  in  the  presence  of  "| 

56  V.  c.  21,  Sched.  A 


SCHEDULE  B. 

(Section  13.) 

FORM    OF   AFFIDAVIT   OF   JUSTIFICATION. 

County  of  ^          I,  A.  B.,  of  one  of  the  sureties 

in  the  annexed  covenant  named,  make  oath  and  say  as 
To  wit  :     I  follows  : 


I  am  seised  and  possessed  to  my  own  use  of  real  (or  real  and  personal) 
estate  in  Ontario  of  the  actual  value  of  $  over  and  above  all  charges 

upon,  or  incumbrances  affecting  the  same. 

2.  (Where  the  party  has  real  estate.)     The   said   real   estate   consists   of 
(describing  the  property.) 

3.  I  am  worth  (the  amount  for  which  the  party  has  become   liable   by  the 
covenant)  $  over  and  above  my  just  debts. 

4.  My  post  office  address  is  as  follows  :  (insert  name  of  post  office;) 

Sworn  before  me  at  ,  in  the  ^j 

County  of  ,  this 

day  of  ,  A.  D.  18    '.  J 

56  V.  c.  21,  Sched.  B. 
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SCHEDULE  C. 

/ 

(Section  20.) 

FORM  OF  REGISTRAR'S  OATH  OF  OFFICE. 
ONTARIO. 


County  of    ^          I  {name  and  describe  deponent,)  having  been  appointed 

>  by  the  Lieutenant-Govern  or  to  the  office  of  Registrar,  in  and 

To  wit  :    J  for  the  (name  of  Hegistry  Division,  etc.,)  do  swear  that  1 

will  well,  truly  and  faithfully  perform  and  execute  all  duties 

required   of  me,  under  the  laws  of  this  Province,  pertaining  to   the   said 

office,  so  long  as  I  continue  therein,  and  that  I  have  not  given  directly  or 

indirectly,  nor   authorized   any   person  to  give,  any  money  gratuity  or 

reward  whatsoever  for  procuring  the  said  office  for  me. 

Sworn  before  us  at 
the  day  of  ,  A.  D.  18     . 

/v  D''   r   p''  [in  and  for  the  said  County, 

56  V.c.  21,  Sched.  C. 


SCHEDULE  D. 

(Section  31.) 

FORM  OF    CERTIFICATE    RESPECTING    REGISTRY  BOOKS. 

This  register  contains  pages  exclusive  of  index,  and 

is  to  be  used  in  and  for  the  City  (or  Town,  Incorporated  Village  or  Town- 
ship) of  ,  in  the  County  of  ,  lor  the 
enregistration  of  deeds,  duplicates,  and  other  instruments  under  the  pro- 
visions of  The  Registry  Act,  and  is  provided  in  pursuance  of  the 
requirements  of  the  said  Act. 

Dated  this  day  of  ,  A.  D.  18     , 

A.  B.,  Judge  of  the  County  Court  of 

or 
A.  B.  Warden  of  the  County  of 

56  V.  c.  21,  Sched.  D 
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SCHEDULE    G. 

(Section  40.) 

FORM   OF   AFFIDAVIT   OF   EXECUTION. 

County  of                          }          I,  ,  of 

>  the  of                                  in  the 

To  Wit  :        )  County  of  ,  make  oath 
and  say  : 

1.  That  I  was  personally  present  and  did  see  the  annexed  (or  within) 
instrument  (and  a  duplicate,   if  any,   according  to  the  fact)  duly  signed, 
sealed  and  executed  by  and 

the  parties  thereto. 

2.  That  the   said   instrument  (and  duplicate,   if  any,  according  to   the 
fact)  were  executed  at  the  of 

3.  That  I  know  the  said  parties  (or  one  or  more  of  them,  according  to  the 
fact). 

4.  That  I  am  a  subscribing  witness  to   the   said  instrument  (and  dupli- 
cate, according  to  the  fact.) 

56  Y.  c.  21,  Sched.  G. 


SCHEDULE  H. 

(Section  43. ; 

AFFIDAVIT   OF    EXECUTION   WHERE    THE   INSTRUMENT  IS   A   SECURITY    BUT 
DOES   NOT    CONVEY   THE    LAND. 

County  of  \      I,  A.  £.,  of  the  in  the  County 

To  Wit :    /  of  (addition),  make  oath  and  say  : 

1.  That  I  was  personally  present  and  did  see  the  annexed  (or  within) 
instrument  (and  a  duplicate,  if  any,  according  to  the  fact),  duly  signed, 
sealed  and  executed  by  and 

the  parties  thereto. 

2.  That  the  said  instrument  was  read   over  in  my  presence  and  ex- 
plained to  the  said  ,  and  that  he  appeared  perfectly  to  under- 
stand the  same,  and  was  informed  that  it  might  be  registered  as  an  in- 
cumbrance  on  his  lands. 

3.  That  the  said  instrument  (and  duplicate,  if  any,  according  to  the  fact) 
was  (or  were  executed  at  the  of 

• 

4.  That  I  know  the  said  parties  (or  one  or  more  of  them,  according  to  the 
fact). 

6.  That  I  am  a  subscribing  witness  to  the  said  instrument  (and  dupli- 
cate, according  to  the  fact). 

56  V.  c.  21,  Sched.  H. 
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SCHEDULE  I. 

(Section  50.) 

CERTIFICATE  OF  COUNTY  JUDGE  IN  LIEU  OF  AFFIDAVIT  OF  EXECUTION. 

ONTARIO. 

County  of  "j      I, 

>  Judge  of  the  County  Court  of  the  County  of 

To  Wit  :  ,  certify  that,  from  the  proof  adduced  by 

(name  the  person  producing  the  proof,  and  state  the 
evidence  given),  I  am  satisfied  of  the  due  execution  of  the  within  instru- 
ment (or  of  the  instrument  whereof  the  within  is  a  copy,  memorial  or 
duplicate,  as  the  case  may  be). 

As  witness  my  hand  at  the 

day  of  A.D.  18 

A.  £., 
Judge  of  the  County  Court  of 

56  V.c.  2\,  Sched.  I. 


SCHEDULE    J. 

(Section  63.) 

FORM    OF   CERTIFICATE   OF    REGISTRATION. 

I  certify  that  the  within  is  duly  entered  and 

registered  in  the  Registry  Office  for  the  of  the  County 

of  in  Book  for  the  of 

at  o'clock  of  the  day  of 

A.D.  18 

Number 

Registrar. 

or  Deputy  Registrar. 

56  V.c.  21,  Sched.  J. 


SCHEDULE  K. 

(Section  67.) 

FORM    OF    MINUTE    OF    REGISTRATION. 

Entered  and  registered  this  day  of 

A.D.  at  o'clock. 


56  V.  c.  21,  Sched.  K. 
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SCHEDULE  L. 

(Section  76.) 

FORM    OF    DISCHARGE    OF   MORTGAGE. 

To  the  Registrar  of  the  County  of 

I,  ,  of  ,  do  certify  that  has  satisfied  all 

money  due  on,  or  to  grow  due  on  (or  has  satisfied  the  sum  of  $  men- 

tioned in),  a  certain  mortgage  made  by  of  to 

which  mortgage  bears  date  the  day  of  A.  D.  18       ,  and 

was  registered  in  the  Registry  Office  for  the  County  of  on 

the  day  of  ,  A.D.  18       ,  at  minutes  past 

o'clock,  noon,  in  Liber          for          as  No.         (here  mention  the  day 

and  date  of  registration  of  each  assignment  thereof,  and  the  names  of  the 
parties,  or  mention  that  such  mortgage  has  not  been  assigned,  as  the  fact  may 
be),  and  that  I  am  the  person  entitled  by  law  to  receive  the  money,  and 
that  such  mortgage  (or  such  sum  of  money  as  aforesaid,  or  such  part  of 
the  lands  as  is  herein  particularly  described,  that  is  to  say  :  ) 

is  therefore  discharged. 

Witness  my  hand  this  day  of  A.D.  18 

A.  B. 

One  Witness. 


56  V.  c.  21,  Sched.  L 


SCHEDULE  M. 

(Section  83.) 

FORM  OF  CERTIFICATE  OF  DISCHARGE  OF  MORTGAGE  BY  SHERIFF,  ETC. 

To  the  Registrar  of  the  County  (Division  or  City,  as  the  case  may  be) 
of 

I,  A.  B.,  of  Sheriff  of  the  County  of 

[or  Bailiff  of  the  (number)  Division  Court  of  the  County  (or  City,  as  the 
case  may  be)  of  ]  do  certify  that  by  virtue  of  a 

writ  of  execution  wherein  C.  D.  is  plaintiff  and  E.  F.  defendant,  issued 
out  of  Her  Majesty's  High  Court  of  Justice  (or  as  the  case  may  be)  and  to 
me  directed,  I  seized  a  certain  mortgage  made  by  one  J .  H.  of  (as  de- 
scribed in  said  mortgage)  bearing  date  the  day  of 
A.D.  18  and  registered  at  of  the  clock  in  the  forenoon, 
Liber  ,  for  No.  (as  the  case  may  be)  of  the 
day  of  in  the  same  year  (as  the  case  may  be)  to  E.  F.,  of 
(as  described  in  the  mortgage),  the  defendant  in  the  said  writ  of 
execution  named,  and  such  mortgage  has  not  been  assigned  (or  has  been 
assigned  to  the  defendant  and  such  assignment  has  been  registered  as 
follows  :  here  set  out  date  and  registration  of  assignment)  and  I  do  further 
certify  that  I  have  levied  from  the  said  mortgagor,  his  executors,  adminis- 
trators or  assigns  (as  the  case  may  be)  the  full  amount  of  said  mortgage 
(or  $  parcel  of  said  mortgage),  and  that  such  mortgage  is  therefore  dis- 
charged (or  that  such  mortgage  is  as  to  $  parcel  of  the  moneys 
thereby  payable,  discharged.) 

As  witness  my   hand  and  seal  of  office  (or  the  seal  of  the  said  Court) 
this  day  of  A.D.  18 

•\  Signed,  A.  B. 

Witness, 

L.  M.  C 

56  V.  c.  21,  Sched.  M. 
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SCHEDULE  N. 
(Section  85.) 

CERTIFICATE    OF    DISCHARGE  OF  INSTRUMENT  CREATING   A  CHARGE. 

To  the  Registrar  of  the  County  of 

County  of  )      I,  of  the  in  the  County 

To  Wit  :     \  of  (addition),  do  hereby  certify 

that  of  the  of  ,  in  the  County  of  (addi- 

tion) ,  has  satisfied  all  money  due  or  to  grow  due  on  (or  has  satisfied 

the  sum  of  $  mentioned  in)  a  certain  instrument  made 

by  of  to  ,  which  instrument  bears  date  the 

day  of  A.D.  18       ,  and  was  registered  in  the  Registry 

Office  for  the  County  of  on  day  of  A.D. 

18       ,  at  minutes  past  o'clock  noon,  in  Liber         for 

,  as  No.  (here  mention  the  day  and  date  of  registration  of  each 

assignment  thereof,  and  the  names  of  the  parties,  or  mention  that  such 
instrument  has  not  been  assigned,  as  the  fact  may  be),  and  that  I  am  the 
person  entitled  by  law  to  receive  the  money,  and  that  such  instrument  (or 
such  sum  of  money  as  aforesaid,  or  such  part  of  the  lands  as  is  herein 
particularly  described,  that  is  to  say  :  )  is  therefore  discharged. 

Witness  my  hand  this  day  of  A.D.  18 

One  Witness          \  A.  B. 

56  V.  c.  21,  Sched.  N. 

SCHEDULE  0. 

(Section  100.) 
FORM  OF  SURVEYOR'S  CERTIFICATE  OF  PLAN. 

I  hereby  certify  that  this  plan  accurately  shews  the  manner  in  which  the 
land  included  therein  has  been  surveyed  and  subdivided  by  me  ;  and  that 
the  said  plan  is  prepared  in  accordance  with  the  provisions  of  The  Rty i»- 
try  Act. 

Dated  18  A.  B. 

Provincial  Land  Surveyor. 

56  V.  c.  21,  Sched.  O. 


SCHEDULE  P. 

(Section  108.) 

AFFIDAVIT  WHERE  INSTRUMENT  DOES  NOT  CONFORM  TO  PLAN. 

County  of  "j      I  (give  name,  address  and  occupation.) 

To  Wit  :          J  make  oath  and  say 

1.  To  the  best  of  my  knowledge  and  belief,  the  lands  described  in  the 
within  (or  annexed)  instrument  and  duplicate  are  designated  on  Regis- 
tered Plan  No.  as  lots  (describe  same  so  as  to  conform  to  plan). 
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2.  That  a  party  to  said  instrument  died  on  or  about 
the                                        day  of  A.  D.  ,  _  (or  as 
the  case  may  be).                                                                                ^T"*  l£i^lw>'3 

3.  That  it  would  be  impossible  (or  inconvenient)  for  the  reason  aforesaid 
to  obtain  a  new  instrument  or  a  re-execution  of  the  said  instrument  contain- 
ing a  description  conforming  to  the  said  plan. 

4.  That  I  have  a  personal  knowledge  of  the  matters  herein  deposed  to. 


Sworn,  etc. 


57  V.  c.  35,  s.  3,  part. 


SCHEDULE  Q. 

LIST  OF  REGISTRY  DIVISIONS. 

(Section  3.) 
Part  1. 

The  undermentioned  TERRITORIAL  DIVISIONS,  as  set  forth  in  Chapter  3 
of  the  Revised  Statutes  of  Ontario,  1897  (except  as  otherwise  men- 
tioned), constitute  separate  registry  divisions  : — 


The  Counties  of — 

1.  Brant. 

2.  Bruce. 

3.  Carleton,  excepting  the  City  of 

Ottawa. 

4.  Dufferin. 

5.  Dundas. 

6.  Elgin. 

7.  Essex. 

8.  Frontenac,    excepting  the  City 

Kingston. 

9.  Glengarry. 

10.  Grenville. 

11.  Haldimand. 

12.  Halton. 

13.  Hastings. 

14.  Huron. 

15.  Kent. 

16.  Lambton. 

The  Cities  of— 

35.  Kingston. 

36.  London. 

The  Provisional  County  of — 

38.  Haliburton  ;  and 
The  Districts  of— 

39.  Algoma. 

40.  Manitoulin. 

41.  Muskoka. 

42.  Nipissing. 


17.  Leeds. 

18.  Lennox  and  Addington. 

19.  Lincoln. 

20.  Norfolk. 

21.  Ontario. 

22.  Oxford. 

23.  Peel. 

24.  Peterborough. 

25.  Prescott. 

26.  Prince  Edward. 

27.  Renfrew. 

28.  Russell. 

29.  Simcoe. 

30.  Stormont. 

31.  Victoria. 

32.  Waterloo. 

33.  Welland. 

34.  Wentworth 


37.  Ottawa. 


43.  Parry  Sound. 

44.  Rainy  River,  and 

45.  Thunder  Bay. 
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Part  2. 

The  undermentioned  ELECTORAL  DISTRICTS,  as  set  forth  in  Chapter  6  of 
the  Revised  Statutes  of  Ontario,  1897  (except  as  otherwise  mentioned), 
constitute  separate  registry  divisions  :— 

46.  Durham,  East  Riding.  52.  Northumberland,   West  Riding, 

47.  Durham,  West  Riding.  and    the    township    of   West 

48.  Lanark,  North  Riding,  except-  Monaghan. 

ing  Carleton  Place.  53.  Perth,  North    Riding,  and   the 

49.  Lanark,     South    Riding,    and  township  of  Logan. 

Carleton  Place.  54.  Perth,  South  Riding,  excepting 

50.  Middlesex,  West  Riding.  the  township  of  Logan. 

51.  Northumberland,  East  Riding.      55.  York,  North  Riding. 

56.  The  East  and  North   Ridings  of  Middlesex   constitute   one  registry 

division  ;  and 

57.  The  East  and  West  Ridings  of  York  constitute  one  registry  division. 


Part  3. 

The  undermentioned  registry  divisions  are  constituted  as  hereinafter 
set  forth  : — 

58.  East  Toronto  consists  of  all  that  part  of  the  City  of  Toronto  lying  east 

of  Spadina  Avenue  and  Spadina  Road,  continued  south  and  north 
to  the  boundaries  of  the  city,  the  land  on  Spadina  Avenue  now 
occupied  by  Knox  College,  and  the  Islands  constituting  the 
southerly  part  of  the  said  city. 

59.  West  Toronto  consists  of  all  that  part  of  the  said  city  lying  west  of 

Spadina  Avenue  and  Spadina  Road,  continued  as  aforesaid  to  the 
boundaries  of  the  city. 

60.  Grey,    North   Riding,    consists   of   the    townships   of    Collingwood, 

Derby,  Euphrasia,  Holland,  Keppel,  St.  Vincent,  Sarawak,  Sul- 
livan and  Sydenham,  and  the  towns  of  Meaford,  Owen  Sound  and 
Thornbury. 

61.  Grey,  South  Riding,  consists  of  the  townships  of  Artemesia,  Bentinck, 

Egremont,  Glenelg,  Normanby,  Osprey  and  Proton,  the  town 
of  Durham,  and  the  incorporated  villages  of  Dundalk  and  Mark- 
dale. 

62.  Wellington,  North  Riding,  consists  of  the  townships  of  Arthur,  Minto, 

Maryborough,  Peel  and   West  Luther;    the  towns  of  Harriston, 
Mount  Forest  and  Palmerston,  and   the  incorporated   villages   of 
•         Arthur,  Clifford  and  Drayton. 

63.  Wellington,   South  and  Centre  Ridings,  consists  of  the  townships  of 

Guelph,  Eramosa,  Erin,  Nichol,  Pilkington,  West  Garafraxa  and 
Puslinch  ;  the  city  of  Guelph,  and  the  incorporated  villages  of 
Elora,  Fergus  and  Erin. 

NOTE. — The  townships  hereinbefore  mentioned  include  all  towns  and 
incorporated  villages  situated  within  the  limits  thereof  respectively. 
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NOTES. 

Registration  compulsory.  Until  13  &  14  Viet.  c.  63  (1851)  the  Registry  Acts 
had  no  operation  until  the  grant  from  the  Crown  had  issued,  and  some 
memorial  of  an  instrument  had  been  registered.  Registration  was,  therefore, 
permissive,  and  not  imperative;  Jones  v.  Cowden  (1874)  34  U.C.R.  345.  Since 
that  time  the  law  has  been  that,  after  the  grant  from  the  Crown,  every  unregis- 
tered deed  is  fraudulent  and  void  as  against  a  subsequent  purchaser  or  mort- 
gagee for  valuable  consideration  without  actual  notice  ;  see  s.  87.  Practically, 
therefore,  registration  is  compulsory  except  as  against  execution  creditors  ; 
Russell  v.  Russell  (1880)  28  Gr.  419;  Jellett  v.  Wilkie  (1896)  26  S.  C.  R.  282. 
Registration  is  essential  to  complete  a  title,  so  that  an  abstract  not  showing 
a  deed  to  be  registered  is  imperfect  and  does  not  show  a  good  title  ;  Kitchen  v. 
Murray  (1865)  16  C.  P.  69  ;  Brady  v.  Walls  (1871)  17  Gr.  699;  Laird  v.  Paton 
<1884)  70.R.  141. 

Effect  of  Registry  Act.  The  effect  of  the  Act  was  stated  by  Hagarty,  C.  J., 
in  Millar  v.  Smith  (1873)  23  C.P.  47,  as  follows  : 

1st.     Priority  of  registration  shall  prevail. 

2nd.  But  twelve  months  shall  be  allowed  for  registration  of  wills. 

3rd.    Registration  shall  in  Equity  be  notice. 

4th.    Priority  of  registration  shall  in  all  cases  prevail,  except  as  against  actual 

notice. 
5th.    Equitable  liens   and   charges  shall   not  prevail  in  any  Court  against  a 

registered  instrument. 

The  words  "  in  Equity"  which  occurred  in  s.  66  of  the  Act  in  force  at  the 
time  of  this  decision  (31  V.  c.  20)  are  omitted  in  the  corresponding  section  (92) 
of  the  present  Act. 

Registration  as  notice.  Registration  is  notice  to  all  persons  claiming  any 
interest  in  the  lands  subsequent  to  such  registration,  notwithstanding  any 
defect  in  the  proof  for  registration  ;  s.  92.  If  any  registered  document  is 
executed  so  as  to  be  binding  upon  the  party  executing  it,  a  subsequent  pur- 
chaser from  such  person  cannot  set  up  a  mere  informality  in  the  mode  of  proof 
for  registration  as  nullifying  the  statutory  effect  which  is  given  to  the  fact  of 
registration,  unless,  perhaps,  the  objection  taken  constitutes  an  absolute  defect 
in  the  proceeding,  as,  for  example,  the  absence  of  any  affidavit  of  execution ; 
Rooker  v.  Hoofstetter  (1896)  26  S.  C.  R.  41,  46;  but  where  an  instrument 
registered  had  another  document  attached  to  it,  and  without  any  proof  of 
execution  of  such  attached  document,  the  Registrar  received  and  registered  it 
with  the  other,  it  was  held  that  such  registration  constituted  good  notice  ; 
Armstrong  v.  Lye  (1896)  27  0.  R.  511,  24  A.  R.  543.  Formerly  defective 
registration  was  not  notice;  Boucher  v.  Smith  (1862)9  Gr.  347;  Read  v. 
Whitehead  (1864)  10  Gr.  446,  2  E.  &  A.  580. 

Where  several  parcels  of  land  are  comprised  in  one  mortgage  the  purchaser 
of  any  parcel  therein  must  take  notice  of  any  intervening  registered  mortgage 
or  conveyance  of  other  parcels  therein  which  may  have  the  effect  of  throwing 
the  whole  burden  of  the  first  encumbrance  on  the  parcel  which  he  is  acquiring  ; 
Clark  v.  Bogart  (1880)  27  Gr.  450.  A  conveyance,  when  registered,  is  notice 
of  every  thing  which,  according  to  law,  passes  under  the  description  contained 
in  it  or  as  incident  thereto,  e.g.  an  easement  of  drainage  over  the  grantor's 
other  property  ;  Israel  v.  Leith  (1890)  20  0.  R.  361.  And  it  is  also  notice  of  the 
effect  of  the  conveyance  as  explained  by  subsequent  registered  instruments  ; 
McKay  v.  Bruce  (1891)  20  0.  R.  709,718. 

Although  registration  is  notice  it  does  not  preclude  the  enquiry  whether 
there  was  knowledge  in  fact  and  relief  may  on  equitable  grounds  be,  in  a 
proper  case,  given  to  a  party  who  failed  to  obtain  knowledge  by  omitting  to 
search  ;  Abell  v.  Morrison  (1890)  19  0.  R.  669,  and  see  McLeod  v.  Wadland 
(1894)  25  0.  R.  118  ;  but  in  Gray  v.  Coughlin  (1891)  15  S.  C.  R.  at  p.  570, 
Strong  J.  said  :  "  Registration  is  conclusive  and  not  merely  presumptive 
notice  to  all  subsequent  purchasers  and  incumbrancers." 
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The  Registry  Act  is  binding  on  railway  companies  having  powers  of  ex- 
propriation ;  Harty  v.  Appleby  (1872)  19  Gr.  205  ;  R.  v.  Smith  (1878)  43  U.  C. 
R.  369. 

What  May  Be  Registered.  Every  document  whereby  lands  or  real  estate  in 
Ontario  may  be  transferred,  disposed  of,  charged,  incumbered  or  affected  in 
anywise  may  be  registered  ;  S.  2(1);  McMaster  v.  Phipps  (1855)  5  Gr.  253.  A 
document  stating  "  I  claim  the  lands  and  premises  known  and  described  as 
follows,  etc.,"  is  not  an  instrument  capable  of  registration  ;  Ontario  Industrial 
Loan  Co.  v.  Lindsey  (1883)  3  O.  R.  75.  A  memorandum  agreeing  to  charge 
property  for  a  debt  due,  and  to  execute  a  mortgage  for  that  purpose  may  be 
registered;  Hoofstetter  v.  Rooker  (1895)  22  A.  R,  175,  26  S.  C.  R.  41.  A 
conveyance  of  growing  timber  may  be  registered  ;  Ellis  v.  Grubb  (1835)  3 
O.  S.  611  ;  Ferguson  v.  Hill  (1854)  11  U.  C.  R.  530  ;  Short  v.  Ruttan  (1854) 

12  U.  C.  R.  79  ;  McLean  v.  Burton  (1876)  24  Gr.  134.     An  alimony  judgment 
is    not   an    ordinary   debt,    but    is  a    charge    on  the  land  of    the  defendant 
when  registered  ;  Abraham  v.  Abraham  (1890)  19  O.  R.  261,  15  A.  R.  436. 

Reference  to  Plans.  A  certificate  lis  pendens  must  refer  to  a  sub-division 
made  by  a  registered  plan  to  entitle  it  to  registration  ;  Re  Thompson  and 
Registrar  of  Wellington  (1866)  25  U.C.R.  237;  so  must  a  by-law  opening  a  street ; 
Re  Henderson  and  Toronto  (1898)  29  O.R.  669;  see  also  Israel  v.  Leith  (1890) 
20  0.  R.  361.  But  a  deed  which  contains  a  description  not  sufficient  for  regis- 
tration will  nevertheless  pass  a  title  as  against  persons  other  than  subsequent 
registered  owners  for  value  without  notice  ;  Rathbun  v.  Culbertson  (1875)  22 
Gr.  465.  Whether  a  conveyance  of  all  the  estate,  real  and  personal  of  the 
grantor  could  be  registered  was  a  moot  point ;  Russell  v.  Russell  (1881)  28  Gr. 
419;  Robson  v.  Carpenter  (1865)  11  Gr.  293.  It  is  now  necessary  that  a  local 
description  verified  by  statutory  declaration  should  be  furnished  in  all  case& 
when  the  General  Register  is  to  be  used  ;  s.  29  (3);  62  V.  c.  16  s.  1. 

Unpatented  Lands.  Instruments  executed  before  the  grant  from  the  Crown 
are  not  affected  by  the  Registry  Act ;  Casey  v.  Jordan  (1856)  5  Gr.  467,  but 
such  an  instrument  may  be  registered  ;  R.  S.  0.  c.  31  s.  28 ;  Holmes  v.  Moore 
(1866)  12  Gr.  296,  and  will  then  be  notice  ;  Vance  v.  Cummings  (1867)  13  Gr. 
25.  Actual  notice  of  an  unregistered  assignment  of  unpatented  lands  has  the 
like  effect  as  actual  notice  of  an  unregistered  conveyance  ;  Goff  v.  Lister  (1868) 

13  Gr.  406  ;  14  Gr.  451.     A  person  who  without  notice  of  the  Registration  in 
the  Registry  Office  of  a  mortgage  of  unpatented   Indian  lands,   the   mortgage 
not  being  registered  in  the  Indian  Department  under  R.  S.  C.  c.  43,   advances 
the  money  and  obtains  a   patent   from  the  Indian    Department   will   to   the 
extent  of  the  money  advanced  obtain  priority  over  the  mortgage  ;  Re  Reed  v. 
Wilson  (1893)  23  O.  R.  552. 

What  Cans  tit 'it  38  Registration.  In  the  construction  of  the  various  registr}' 
acts,  difficulties  have  arisen  in  ascertaining  exactly  what  constitutes 
registration.  Is  it  the  delivery  of  the  instrument  to  the  registrar  or  the  entry 
by  the  Registrar  in  his  books  ?  The  question  is  important  because  if  notice  of 
a  prior  instrument  is  brought  home  to  a  purchaser  at  any  time  before  registra- 
tion of  his  conveyance,  it  is  effectual.  Under  the  act  of  1795  (35  Geo.  Ill  c.  5) 
where  a  deed  was  endorsed  by  the  registrar  with  a  certificate  of  registration, 
but  no  entry  was  found  in  his  books  other  than  a  marginal  note  in  one  book 
giving  the  number  of  the  conveyance,  and  the  day  and  hour  of  its  "registration, 
it  was  held  that  there  was  no  registration,  and  that  the  Registrar's  certificate 
was  not  conclusive;  Doe  d.  McLean  v.  Manahan  (1845)  1  U.  C.  R.  491.  By  s. 
96  an  instrument  is  deemed  to  be  registered  on  delivery  thereof  to  the 
Registrar,  either  personally  or  by  letter,  and  received  at  his  office  during  office 
hours  by  the  Registrar,  or  some  officer  or  clerk  in  his  office  on  his  behalf,  and 
on  payment  or  tender  of  the  proper  fees. 

Leaseholds.  Under  s.  39,  the  act  does  not  extend  to  any  lease  for  a  term  not 
exceeding  seven  years,  when  the  actual  possession  goes  along  with  the  lease, 
but  it  does  extend  to  every  lease  for  a  longer  term  than  seven  years.  The 
possession  required  is  actual  possession  under  a  lease  for  a  term  subsisting  at 
the  date  of  the  execution  of  a  subsequent  registered  conveyance.  If  the  posses- 
sion is  under  a  subsisting  lease  it  will  not  protect  the  lessee's  right  under  a 
further  unregistered  lease  of  the  same  premises  for  a  term  to  commence  in  the 
future  ;  Davidson  v.  McKay,  (1867)  26  U.  C.  R.  306.  But  a  covenant  for 
renewal  contained  in  a  lease,  where  the  present  and  renewal  term  do  not 
together  exceed  seven  years,  creates  a  further  equitable  term  for  the  renewal 
period,  and  the  further  term  cannot  be  regarded  as  a  lease  to  commence  in 
fiituro,  but  rather  as  an  extension  of  the  first  term  and  the  lease  is  effectual 
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without  registration  for  both  terms  ;  Latch  v.  Bright  (1869)  16  Gr.  653.  The 
unnecessary  registration  of  a  lease  does  not  make  registration  of  an  assignment 
thereof  necessary,  provided  possession  goes  therewith  ;  Kingston  Bldg.  Socy. 
v.  Rainsford  (1853)  10  U.  C.  R.  236. 

Equitable  Interests.  Equitable  rights  such  as  an  equitable  mortgage  or  the 
right  to  consolidate  mortgages,  or  to  specific  performance  of  parol  agreements, 
partly  performed,  or  to  set  aside  a  conveyance  or  mortgage  for  fraud,  or  as  a 
preference,  or  for  undue  influence,  or  to  enforce  a  vendor's  lien  or  a  resulting 
trust,  or  an  equity  to  reform  a  registered  instrument,  being  incapable  of  registra- 
tion, were  until  1865  not  subject  to  the  Registry  laws;  McMaster  v.  Phipps 
(1855)  5  Gr.  253  ;  Harrison  v.  Armour  (1865)  11  Gr.  303  ;  Toronto  v.  Jarvis  (1895) 
25  S.C.R.  237,  242.  Such  instruments  as  are  capable  of  registration  must,  of 
course,  be  registered,  or  they  will  lose  their  priority  by  virtue  of  s.  97  ;  e.g., 
mortgages  of  an  equity  of  redemption  ;  Cooley  v.  Smith  (1877)  40  U.  C.  R. 
543  ;  or  a  grant  of  an  easement  ;  Ross  v.  Hunter  (1881)  7  S.  C.  R.  289.  S±98 
now  makes  invalid  all  equitable  interests  as  against  every  registered  instru- 
ment executed  by  the  party  conferring  it  or  his  heirs,  or  even  bv  his  assigns  ; 
Toronto  v.  Jarvis  (iSfcto).  ^o  S.  C.  K.  237.  unless  there  be  actual  notice  of  such 


equitable  interest  prior  to  registration  of  such  instrument  ;  Kose  v.  feterkm, 
(1«85)  l<i  S1.  C,  R.  677  ;  Peterkin  v.  McFarlane  (1884),  9  A.  R.  429  ;  Forrester 
v.  Campbell  (1870)  17  Gr.  379;  Wigle  v.  Setterington  (1872;  19  Gr.  512. 
Knowledge  that  the  party  having  the  equitable  interest  is  in  possession  is  not 
actual  notice  ;  Bell  v.  Walker  (1873  20  Gr.  558;  Grey  v.  Ball  (1876)  23  Gr. 
390  ;  Cooley  v.  Smith  (1877)  40  U.  C.  R.  543  ;  Building  and  Loan  Association 
v.  Poaps  (1896)  27  0.  R.  470. 

The  right  of  consolidating  separate  mortgage  debts  on  separate  properties  is 
an  equitable  one,  and  will  not  be  allowed  in  favor  of  the  mortgagee  against  a 
puisne  incumbrancer  of  jane  of  the  mortgaged  properties  without  notice  ;  Browei 
v.  Canada  Permanent  Building  Assn.  (1877)  24  Gr.  509;  Johnston  v.  Reid 
(1881)  29  Gr.  293  ;  Miller  v.  Brown  (1883)  3  0.  R.  210. 

The  right  of  a  person  for  whom  land  is  purchased  in  the  name  of  another  t° 
have  the  land  conveyed  to  him  is  an  equitable  interest  within  s.  98  ;  Canada  Per- 
manent Loan  and  Savings  Co.  v.  McKay  (1881)  32  C.  P.  51  ;  and  so  is  the  right 
to  reform  a  mortgage  ;  Bridges  v.  Real  Estate  Loan  and  Debenture  Co.  (1885) 
8  0.  R.  493  ;  and  so  is  the  right  of  a  surety  whose  lands  are  comprised  in  a 
mortgage  to  throw  the  whole  burden  of  the  mortgage  on  the  lands  of  the  princi- 
pal debtor  ;  Core  v.  Ontario  Loan  and  Debenture  Co.  (1885)  9  0.  R.  236.  A 
parol  trust  of  land  cannot  be  enforced  as  against  a  registered  mortgage  by  the 
trustee  ;  Bank  of  Montreal  v.  Stewart  (1887)  14  0.  R.  482.  A  municipality  or 
person  who  with  the  oral  consent  of  the  owner  builds  a  sewer  through  land, 
acquires  an  equitable  right  to  compel  a  conveyance  of  so  much  of  the  land  as 
is  occupied  by  the  sewer,  but  a  purchaser  without  notice  is  not  affected  ; 
Jarvis  v.  Toronto  (1894)  21  A.  R.  395,  25  S.  C.  R.  237  ;  Tolton  v.  Canadian 
Pacific  Ry.  Co.  (1892)  22  0.  R.  204. 

Tacking.  A  mortgagee  of  the  legal  estate  in  land  acquiring  a  subsequent 
equitable  interest  was  entitled  to  tack  the  subsequent  equitable  interest  to  his 
legal  mortgage,  so  as  to  exclude  the  intermediate  equitable  charge,  if  he  had 
not  notice  thereof  ;  Lloyd  v.  Attwood  (1860)  3  De  G.  &  J.  614.  The  principle 
acted  upon  in  applying  the  doctrine  of  tacking,  was  that  where  the  equities 
were  equal,  the  la\r  should  prevail.  Tjb^  "R.Aoristry  Act  is  notice  only  to  subse- 
jUtSrit'  P'fin"irpira  ;  Gilleland  v.  Wadsworth  (1877)  1  A.  R  82  ;  Pierce  v.  Canada 
Permanent  L.  &.  S.  Co.  (1894)  25  0.  R.  671,  23  A.  R.  516.  But  a  first  mort- 
gagee who  advances  a  further  sum  than  that  secured  or  contemplated  by  his 
mortgage  is  by  virtue  of  s.  98  a  subsequent  mortgagee  as  to  any  intervening 
registered  mortgage  made  by  his  mortgagor,  whether  he  has  actual  notice 
thereof  or  not.  Tacking  is  not  allowed  to  prevail  against  the  provisions  of  the 
Act.  It  is  not  in  every  case  that  it  is  abolished^  Dominion  Savings  and  In- 
vestment  Socy.  v.  Kittridge  (1876)  23  Gr.  631.  A~~first  mortgagee  is  prevented 
from  tacking  a  third  mortgage  to  his  first  mortgage  as  against  a  second  regis- 
tered mortgage.  To  avoid  circuity  of  action  a  mortgagor's  heirs  or  devisees 
are  never  permitted  to  redeem  a  mortgage  without  also  paying  a  bond  or  judg- 
ment debt  owing  by  the  mortgagor;  McLaren  v.  Eraser  (1870)  17  Gr.  533. 
But  a  personal  representative  of  an  insolvent  estate  or  an  assignee  for  the 
benefit  of  creditors  would  be  allowed  to  redeem  a  mortgage  without  paying  an 
unsecured  debt  due  by  the  estate  to  the  mortgagee  ;  Young  v.  Spiers  (1888)  16 
O.  R.  672.  Consolidation  of  mortgages  is  not  tacking  ;  Dominion  Savings  and 
Invest  mciit  Socy.  v.  Kittridge  (1876)  23  Gr.  631. 


REGISTRATION   OF   DEEDS. 

By-laws.  A  By-law  of  a  municipality  opening  a  road  on  private  property 
which  is  not  registered,  because  it  does  not  conform  to  s.  100  (3),  does  not 
become  effectual  in  law  ;  s.  86,  and  therefore,  a  by-law  of  the  municipality  pro- 
viding for  the  cost  of  such  road  is  invalid  ;  Re  Henderson  and  Toronto  (1898) 
29  0.  R.  669. 

Plans.  A  plan  of  subdivision  should  be  filed  by  the  owner ;  Nevitt  v. 
McMurray  (1886)  14  A.R.  126  ;  but  a  person  who  intends  to  become  the  owner 
may  file  a  plan,  and  it  is  binding  on  him  if  he  adopts  it  after  acquiring  title  ; 
Re  Chisholm  and  Oakville  (1885)  12  A.R.  225.  The  Registrar  must  refuse  to 
file  instruments  dealing  writh  lots  comprised  in  a  plan  after  its  registration, 
unless  the  instruments  conform  and  refer  to  the  plan  ;  s.  100  (3)  ;  Israel  v. 
Leith  (1890)  20  O.R.  361.  The  only  exceptions  are  (a)  where  the  party 
executing  the  instrument  has  died  prior  to  registration  ;  s.  108  ;  (2)  when  in 
the  opinion  of  the  Registrar,  it  would  be  impossible  or  inconvenient  to  obtain 
a  new  instrument  ;  s.  108  ;  (3)  a  final  order  of  foreclosure  or  of  a  conveyance 
under  the  power  of  sale  contained  in  a  mortgage  made  before  the  plans  ;  s.  100 
(3).  In  cases  coming  within  the  two  first  exceptions  the  affidavit,  Form  P, 
must  be  registered.  Under  the  last  exception,  the  mortgagee  or  a  purchaser 
from  him,  if  the  mortgagee  did  not  consent  to  the  plan,  would  probably  be  at 
liberty  to  close  up  the  streets  and  annihilate  the  subdivision  ;  Morse  v.  Lamb 
(1893)  23  O.R.  168  ;  Gooderham  v.  Toronto  (1895)  25  S.C.R.  252,  but  he  may 
expressly  or  impliedly  assent  to  the  plan  ;  Wyoming  v.  Bell  (1877)  24  Gr.  564. 
An  instrument  describing  certain  lots  correctly  according  to  a  plan,  but  com- 
prising other  property  not  so  described  may  be  registered  against  the  correctly 
described  parcel ;  Re  Thompson  and  Wellington  (1866)  25  U.C.R.  237.  The  lay- 
ing out  upon  a  registered  plan  of  a  reserve  for  school  purposes,  and  the  sale  of 
lots  according  to  the  plan,  is  a  sufficient  dedication  to  entitle  a  Public  School 
Board  to  the  property  ;  Wyoming  v.  Bell  (1877)  24  Gr.  564.  But  laying  ont 
a  parade,  fronting  upon  a  lake,  will  not  entitle  a  purchaser  of  lots  according 
to  the  plan,  which  lots  were  several  hundred  yards  away,  and  not  directly 
affected  by  the  closing  of  the  parade,  to  set  aside  an  order  of  a  judge  closing 
the  parade  in  the  absence  of  some  representation,  at  the  time  of  purchase,  that 
the  parade  would  be  kept  open;  Re  Mcllmurray  and  Jenkins  (1895)  23  A.R. 
398.  And  it  was  said  by  Maclennan  J.  A.  that  no  one  can  object  to  the  alter- 
ation of  a  plan  who  has  not  some  legal  or  equitable  interest  in  that  part  of  the 
plan  proposed  to  be  altered  ;  ib.  at  p.  407. 

A  conveyance  of  a  township  lot  excepting  certain  numbered  lots  shewn  on 
an  unregistered  plan  may  be  registered  without  registration  of  the  plan,  and 
will  comprise  all  the  property  save  the  excepted  lots,  and  a  purchaser  of  a  lot 
not  excepted  will  not  obtain  title  thereto  although  owing  to  an  amendment 
made  to  the  plan  when  registered  the  lot  bears  a  number  similar  to  that  of  one 
of  the  excepted  lots;  Muttlebury  v.  King  (1879)  44  U.C.R.  355;  the  first 
grantee  is  under  no  obligation  to  register  the  plan  so  as  to  define  the  excep- 
tions upon  the  registry  ;  ib.  If  lots  on  a  plan  are  consecutively  numbered, 
the  fact  that  one  is  incorrectly  described  as  being  in  a  certain  block  or  on  a 
certain  street  will  not  vitiate  a  conveyance,  the  addition  of  anything  to  the 
number  being  mere  surplusage;  Aston  v.  Innis  (1878)  26  Gr.  42.  Although 
an  uncertified  plan  cannot  properly  be  registered,  reference  may  be  made 
thereto  for  the  description  or  designation  of  a  lot  in  the  same  way  as  a  refer- 
ence to  any  other  document  ;  Ferguson  v.  Winsor  (1885)  10  O.R.  13.  See  s.c. 
11  O.R.  88. 

The  registration  of  a  plan  of  property  in  cities,  towns,  villages  or  townships 
now  amounts  to  a  dedication  of  all  roads  and  streets  upon  which  lots  are  sold  ; 
Roche  v.  Ryan  (1892)  22  O.R.  107  :  R.S.O,  (1897)  c.  181  s.  39.  The  cases  of 
Re  Waldie  and  Burlington  (1886)  13  A.R.  104,  and  Sklitzsky  v.  Cranston  (1892) 
22  O.  R.  590,  are  superseded  by  the  amending  legislation.  See  a  history  of  the 
legislation  to  1887  ;  Gooderham  v.  Toronto  (1895)  25  S.C.R.  246.  Until  a  sale 
is  made  the  plan  is  not  binding  ;  s.  110  ;  and  even  after  sales  are  made  it  is, 
except  as  to  public  highways,  only  binding  sub  mode,  that  is  to  say,  to  the 
extent  that  a  court  or  a  Judge  may  think  proper  to  permit  a  proposed  amend- 
ment ;  Re  Waldie  and  Burlington  (1886)  13  A.R.  104,  111.  Once  a  road  laid 
out  by  an  individual  has  been  assumed  as  a  public  highway  by  a  corporation, 
thereafter  it  can  be  closed  or  altered  only  by  by-law  and  not  by  the  order  of  a 
Judge  ;  Roche  v.  Ryan  (1892)  22  O.R.  at  p.  110,  and  a  subsequent  plan  cannot 
restrict  or  qualify  the  public  rights  ;  Re  Peck  and  Gait  (1881)  46  U.C.R.  211. 
Lanes  shown  on  a  plan  are  not  dedicated  to  the  public.  Purchasers  of  lands 
comprised  in  a  plan  have  the  right  to  insist  upon  a  lane  shown  thereon  being 
kept  open  for  their  use,  but  it  would  seem  that  by  agreement  among  them- 
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selves,  they  can  abstain  from  opening  it  altogether  or  enforce  its  being  main- 
tained as  a  private  lane  ;  Re  Morton  and  St.  Thomas  (1881)  6  A.R.  323,  and 
if  one  person  acquires  the  lane  and  all  the  lots  he  may  close  the  lane  ;  ib. 

A  Judge  of  a  County  Court  to  whom  application  is  made  for  the  amendment 
of  a  plan,  has  precisely  the  same  jurisdiction  as  a  Judge  of  the  High  Court  ; 
Re  Chisholm  and  Oakville  (1885)  12  A.R.  225.  Should  a  municipality  file  a 
plan  made  by  a  private  owner  it  acts  as  a  representative  of  the  owner,  and  a 
purchaser  from  the  owner  is  an  assign  of  the  person  filing  the  plan  within  s. 
110  so  as  to  give  him  the  right  to  apply  for  an  amendment  thereof  ;  Re  Waldie 
and  Burlington  (1886)  13  A.R.  104,  110. 

Discharges  of  Mortgage.  A  statutory  discharge  of  mortgage  is  a  peculiar 
instrument.  Until  registration  it  is  nothing  more  than  a_  receipt  :  Trust  and 
Loan  Co.  v.  Gallagher  (1879)  8  P.K.  100;  Re  Music  Hall  Block  (1884)  8  O.R.  228. 
Bnf,  npon  rp.gi  straf-i  °P  it  operates  upon  the  legal  estate,  although  it  may  he 
executed  by  a.  person,  e.  g.T  a  sheriff  in  whom 
' 


fl>'ilke  v.  Douglas  (1880)  5  A.R.  63.  The  effect  of  a  discharge  is  to  replace  the! 
mortgagee's  estate  in  the  person  best  entitled  to  it,  without  affecting  the  real(, 
rights  of  any  person;  Brown  v.  McLean  (1889)  18  O.R.  533  ;  but  see  Fisher  v. 
Spohn(1884)  4  C.L.T.  446.  Such  errors  as  the  following  are  immaterial  :  An 
omission  of  the  payer's  name  ;  Carrick  v.  Smith  (1874)  35  U.C.R.  348  ;  or  the 
alteration  of  an  incorrect  date;  Sayles  v.  Brown  (1880)  28  Gr.  10  ;  or  the  omis- 
sion of  particulars  of  the  date  of  and  parties  to  an  assignment  of  the  mortgage  ; 
Re  Mara  (1888)  16  O.R.  391  ;  or  the  execution  by  "  Eliza  "  Switzer  of  a  dis- 
charge of  a  mortgage  made  to  "  Elizabeth  "  Switzer  ;  Re  Clarke  and  Chamber- 
lain (1889)  18  0.  R.  270.  Two  mortgages  should  not  be  attempted  to  be  released 
by  one  statutory  discharge  ;  Re  Smith  and  Shenston  (1871)  31  U.C.R.  305. 
WJiere  a  mortgage  j's  paid  off  by  a  new  mortgagee,  anrl  a  rH^bar^  r>f  fha  »1rl 
mortgage  registered  in  ignorance  of  an  intervening  encumbrar"-^  »"nln  ^a  an 
execution  or  a  Mp.nba.nins  Lien,  the  new  mnrtgappp  may  KP  aiVhrngnfprl  fn  ty. 
rights  of  the  mortgagee  who,  has  bp.p.p  pqifj  o,ff  ;  Brown  v.  McLean  (1889)  18 
OR.  533  ;  Abell  v:  Morrison  (1890)  19  O.R.  669  ;  but  this  right  may  be  lost 
by  laches  ;  McLeod  v.  Wadland  (1894)  25  O.R.  118. 

Wills.  Wills  must  be  registered  within  12  months  from  the  death  of  th,e 
t.pgt,fl.tnr  nrjffss  the  rlp.yjsee  is  disabled  by  the  contesting  of  the  will  or  "  nt^pj- 
jJieviTaEIe  difficulty."  othcrwiseui^ojiveyance  from  the  heirs  in  *.  pm-r-lin^pr^- 
mortgagee  for  value  will  be  valid  :  s.  89;  Bondy  v.  Fox  (1869)  29  U.  C.  R.  64  ; 
Stephen  v.  Simpson  (1866)  12  Gr.  493,  15  Gr.  594  ;  Rykert  v.  Miller  (1867)  14 
Gr.  25  ;  but  a  conveyance  for  a  nominal  consideration  will  not  cut  out  the  will, 
Wilkinson  v.  Conklin  (1860)  10  C.P.  211.  Infancy  is  no  excuse  for  not  regis- 
teringawill:  McLeod  v.  Truax  (1837)  5  O.S.  455  ;  Mandeville  v.  Nicholl  (1859) 
16;  U.C.R.  609  but  itjnay  be  so  in  conjunction  with  other  facts  ;  O'Neill  v. 
Owen  (1889)  17  O.R.  525. 

Subsequent  Advances  on  Mortgages.  A  mortgage  is  good  for  the  amount 
expressed  to  be  secured  thereby,  although  the  whole  or  part  of  the  mortgage 
money  is  advanced  after  the  registration  of  the  mortgage.  But  advances 
made  after  notice  of  the  execution  and  registration  of  a  subsequent  mort- 
gage is  acquired  will  be  postponed  thereto;  s.  99.  This  section  in  effect 
states  the  ultimate  decision  in  Pierce  v.  Canada  Permanent  Loan  Co.  (1894)  25 
O.R.  671,  23  A.R.  516  ;  24  O.R.  426. 

Subsequent  Acquirers  Only  Protected.  A  party  acquiring  an  interest  in  lands 
is  assumed  to  search  the  registry  and  is  affected  with  notice  of  what  such  a 
search  would  disclose  ;  but  this  does  not  apply  to  one  who  is  not  acquiring, 
but  parting  with  an  interest  in  lands;  Trust  and  Loan  Co.  v.  Shaw  (1869)  16 
Gr.  448;  Kingston  Building  Society  v.  Rainsford  (1853)  10  U.C.R.  236.  A 
mortgagor  is  not  affected  with  notice  of  an  assignment  of  the  mortgage  merely 
by  registration  thereof,  but  a  purchaser  from  him  after  the  registration  of  the 
assignment  is  assumed  to  have  such  notice  ;  Gilleland  v.  Wadsworth  (1877)  1 
A.R.  82.  The  notice  moreover  is  assumed  only  in  favor  of  prior  registered 
conveyances  from  the  game  grantor  ;  a  grantor  who  covenants  against  encum 
brances  is  liable  to  his  covenantee  on  such  covenant,  though  the  encumbrances 
are  registered;  Platt  v.  Grand  Trunk  Ry.  Co.  (1886)  12  O.R.  134.  A  vendor  of 
land  whose  purchase  money  is  unpaid,  is  entitled  to  his  vendor's  lien  as 
against  a  party  claiming  under  his  grantee  by  virtue  of  an  instrument  executed 
before  the  delivery  of  the  conveyance  to  his  grantee,  though  such  instrument 
may  be  registered  before  a  mortgage  for  unpaid  purchase  money  given  by  the 
grantee  to  him.  In  such  a  case  the  conveyance  to  the  purchaser  would  feed  the 
estoppel  created  by  his  earlier  conveyance  to  the  extent  only  of  the  interest 
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taken  by  the  purchaser,  and  that  interest  would  be  subject  to  the  vendors 
right  to  a  legal  mortgage,  and  he  will  therefore  be  entitled  to  priority ;  Nevitt 
v.  McMurray  (1886)  14  A.  R.  126  ;  McMillan  v.  Munro  (1898)  25  A.  R.  288. 
S.  87  of  the  Act  contemplates  a  transaction  of  sale  or  mortgage  actually  and 
entirely  subsequent  to  the  execution  of  the  instrument  affecting  the  land 
mentioned  in  the  first  part  of  the  section,  which  instrument  may  be  postponed 
by  the  earlier  registration  of  the  former,  and  not  a  prior  dealing  with  the  land 
by  a  person  who  has  no  interest  in,  or  title  to  it,  but  which  by  the  operation 
of  the  law  of  estoppel  may  assume  vitality  through  the  deed  of  the  owner, 
made  in  entire  ignorance  of  its  existence,  and  against  which  nothing  in  The 
Registry  Act  calls  upon  him  to  be  on  his  guard  ;  per  Osier,  J.  A.,  25  A.  R.  at 
p.  294. 

Priority  of  Registration.  Priority  of  registration  prevails,  although  the 
registered  instrument  is  not  in  fact  handed  over  to  the  grantee  until  after 
registration  of  a  subsequent  instrument ;  Muir  v.  Dunnet  (1864)  11  Gr.  85. 

Actual  Notice.  The  actual  notice  required  by  the  Registry  Act  is  such  notice 
as  will  make  the  conduct  of  the  purchaser  in  taking  and  registering  his  convey- 
ance fraudulent  ;  New  Brunswick  Railway  Co.  v.  Kelly(1896)  26  S.C.R.  341. 
The  notice  may  be  either  written  or  verbal.  The  purchaser  is  not  bound  to 
attend  to  vague  rumors,  or  to  statements  by  mere  strangers.  The  notice  in  order 
to  be  binding  must  proceed  from  some  person  interested  in  the  property  ;  Barn- 
hart  v.  Greenshields  (1853)  9  Moo.  P.  C.  36  ;  Natal  Land  Co.  v.  Good  (1868) 
L.R.  2  P.  C.  121,  129.  The  notice  must  be  given  or  received  during  the  course 
of  or  close  upon  the  transaction  and  not  at  a  time  long  antecedent  thereto  ; 
Hamilton  v.  Royse  (1804)  2  Sch.  &  L.  327.  But  it  would  seem  that  if  the 
purchaser  has  obtained  knowledge  of  the  kind  which  would  operate  on  the 
mind  of  a  reasonable  man  it  will  be  sufficient;  see  Lloyd  v.  Banks,  (1878) 
L.  R.  3  Ch.  488.  Where  a  purchaser  had  notice  that  an  agreement  had  been 
made  at  the  time  an  absolute  conveyance  was  executed,  that  the  grantor  should 
have  her  whole  life  to  redeem,  he  was  held  to  have  actual  notice  that  the  con- 
veyance was  merely  a  mortgage;  Peterkin  v.  McFarlane  (1884)  9  A.  R.  429  ; 
Rose  v.  Peterkin  (1885)  13  S.C.R.  677.  Possession  by  the  party  claiming 
adversely  to  the  registered  title  is  not  such  notice  as  will  affect  the  right  of  a 
party  claiming  under  a  registered  conveyance  ;  Waters  v.  Shade  (1851)  2  Gr. 
457  ;  Sherboneau  v.  Jeffs  (1869)  15  Gr.  574  ;  Harty  v.  Appleby  (1872)  19  Gr. 
205  ;  Grey  v.  Ball  (1876)  23  Gr.  390  ;  Roe  v.  Braden  (1877)  24  Gr.  589  ;  New 
Brunswick  Ry.  Co.  v.  Kelly  (1896)  26  S.C.R.  341.  The  evidence  of  notice 
must  be  quite  satisfactory  and  distinct;  Hollywood  v.  Waters  (1857)  6  Gr. 
329.  But  where  a  person  fraudulently  took  and  registered  a  conveyance 
knowing  or  believing  that  his  grantor  had  parted  with  his  interest,  his  title 
was  not  allowed  to  prevail,  though  he  did  not  know  and  had  no  correct 
information  who  the  true  owner  was  ;  McLennan  v.  McDonald  (1871)  18  Gr. 
502  ;  and  the  result  was  the  same  where  the  purchaser  knew  of  an  unregistered 
deed  of  part  of  the  land  though  he  did  not  know  what  part  had  been  conveyed  ; 
Severn  v.  McLellan  (1872)  19  Gr.  220. 

The  first  registered  conveyance  to  have  priority  over  an  unregistered 
instrument  must  be  for  valuable  consideration  ;  Leech  v.  Leech  (1865)  24 
U.  C.  R.  321  ;  and  the  mere  production  of  the  deed  through  purporting  to  be 
for  value  will  be  insufficient  proof  of  the  fact  ;  Barber  v.  McKay  (1890)  19 
O.  R.  46.  An  antecedent  debt  will  be  a  sufficient  valuable  consideration  ; 
Fraser  v.  Sutherland  (1851)  2  Gr.  442  ;  but  an  assignee  in  insolvency  will  not 
acquire  priority  ;  Collver  v.  Shaw  (1873)  19  Gr.  599.  A  person  who  for  value 
acquires  title  from  a  purchaser  or  mortgagee  who  has  gained  priority  under 
the  Registry  Laws  over  a  former  unregistered  deed  or  mortgage,  is  entitled 
to  the  benefit  of  the  priority  so  acquired,  even  though  he  himself  may  have 
had  notice  ;  Gray  v.  Coughlin  (1891)  18  S.  C.  R.  553,  568.  Knowledge  by  a 
surety  of  a  prior  unregistered  mortgage  will  not  affect  his  right  of  subrogation 
to  the  title  of  the  first  registered  mortgagee  to  whom  he  is  surety  ;  ib. 

Time  of  Receiving  Notice.  Notice  is  effectual  if  brought  home  to  the 
purchaser  at  any  time  before  the  registration  of  his  conveyance.  Armour  on 
Titles,  2nd  Ed.  62.  In  Millar  v.  Smith  (1873)  23  C.  P.  47,  it  was  said  that 
the  intention  was  evidently  to  protect  an  innocent  purchaser  who  had  not 
actual  notice  when  he  effected  his  purchase  ;  but  the  section  (s.  97)  is  worded 
so  as  to  refer  the  notice  to  the  time  of  registration  instead  of  the  time  of 
purchasing  or  paying  his  money.  And  in  Gray  v.  Coughlin  (1891)  18  S.  C.  R. 
553,  571,  Strong  J.  said  "  notice  of  a  prior  unregistered  deed  or  equity,  after 
the  execution  of  a  conveyance  or  mortgage,  but  before  registration,  is  sufficient 
to  postpone  the  party  claiming  under  it." 
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Abstract.  A  Registrar's  abstract  is  not  admissible  as  evidence  of  title ; 
Gamble  v.  McKay  (1858)  7  C.  P.  319. 

Liability  of  Registrar.  A  Registrar  is  liable  for  acts  or  omissions  causing 
damage  although  arising  wholly  from  negligence  or  mistake ;  e.  g.  for 
improperly,  but  in  good  faith  registering  an  instrument  not  registrable ; 
Ontario  Industrial  Loan  Co.  v.  Lindsey<,  (1883)  66;  or  for  omitting  a  mortgage 
from  an  abstract  of  title  ;  Harrison  v'.  Brega  (1861)  20  U.  C.  R.  324  ;  or  for 
omitting  an  instrument  from  the  abstract  index  ;  Green  v.  Ponton  (1884)  8 
O.  R.  471.  But  there  must  be  privity  between  the  Registrar  and  the  person 
damaged ;  ib.  The  duty  of  keeping  his  books  correctly  is,  while  in  one 
sense  a  public  duty,  for  the  benefit  of  those  who  make  searches  and  pay  fees 
for  so  doing  ;  and  liability  for  breach  of  such  duty  must  be  confined  to  those 
directly  injured  ;  per  Cameron  C.  J.  Green  v.  Ponton  (1884)  8  0.  R.  474. 
Whether  he  would  be  liable  to  a  third  person  dealing  with  the  person  to  whom 
a  certificate  was  granted  upon  the  faith  of  it,  is  undecided ;  ib. 

Payments  of  the  purchase  money  to  the  vendor  after  notice  of  the 
Registrar's  omission  of  a  mortgage  will  not  be  allowed  as  damages  against  the 
Registrar  ;  Brega  v.  Dickey  (1869)  16  Gr.  494.  Should  the  Registrar  take  an 
assignment  of  the  omitted  mortgage  he  may  be  entitled  to  foreclose  the 
same  ;  ib.  In  an  action  against  a  Registrar  for  not  paying  over  to  a  Munici- 
pality its  share  of  fees,  notice  of  action  is  not  necessary  ;  Bruce  v.  McLay 
(1883)  3  0.  R.  23.  Nor  is  a  Registrar  entitled  to  notice  of  action  where  he  is  sued 
for  neglecting  and  refusing  to  furnish  a  statement  in  detail  of  fees  as  required  by 
s.  121  ;  Ross  v.  McLay  (1876)  40  U.  C.  R.  83. 

Liability  of  Sureties.  Sureties  on  a  Bond  in  the  form  of  Schedule  A.  given 
in  pursuance  of  s.  13  are  not  liable  to  the  Municipality  for  the  share  of  fees 
payable  thereto  under  ss.  126-133;  Middlesex  v.  Smallman  (1890)  19  0.  R. 
349,  20  0.  R.  487.  The  Municipality  in  order  to  be  secured  must  obtain  a 
special  security  in  pursuance  of  s.  17. 

Fees.  The  Registrar  on  exhibiting  a  plan  to  an  assessor,  who  desires,  for 
assessment  purposes,  to  check  the  dimensions  of  the  various  lots  shewn  thereon, 
is  not  entitled  to  charge  as  for  a  search  on  each  lot ;  Lindsey  v.  Toronto 
(1875)  25  C.  P.  335.  A  person  is  not  entitled  to  see  an  original  registered 
instrument  upon  giving  the  Registrar  the  names  of  the  parties  and  the  num- 
ber of  the  Lot  upon  payment  of  10  cents,  without  also  giving  the  registered 
number  of  the  instrument ;  Macnamara  v.  McLay  (1883)  8  A.  R.  319.  A 
person  who  examines  the  abstract  index,  and  asks  to  see  four  of  the  registra- 
tions can  only  be  charged  25  cents,  though  the  index  contains  31  registrations 
on  the  lot  ;  Ross  v.  McLay  (1876)  26  C.  P.  190 ;  Macnamara  v.  McLay  (1883) 
8  A.  R.  319.  A  Registrar  may  in  preparing  an  abstract,  rely  on  the  abstract 
index,  and  give  a  mere  copy  thereof,  but  he  is  entitled  to  charge  the  same  fees 
as  if  he  searched  each  instrument  thereon  ;  but  if  a  copy  only  of  the  abstract 
index  is  asked  for,  no  more  than  10  cents  a  folio  can  be  charged  ;  Macnamara  v. 
McLay  (1883)  8  A.  R.  319.  A  registrar  when  required  to  furnish  a  copy  of 
any  document,  can  make  no  charge  for  a  search  for  the  original ;  per  Spragge, 
C.  J.  0. ;  ib.  Where  lands  comprised  in  a  mortgage  have  subsequently  been 
sub-divided  by  a  registered  plan,  the  mortgagee  is  entitled  to  make  searches  on 
each  of  the  lots  shown  on  the  plan  on  payment  of  a  fee  of  10  cents  for  each  lot, 
not  exceeding  $2  in  all,  on  producing  a  statutory  declaration  that  such  searches 
are  made  for  the  purpose  of  ascertaining  subsequent  grantees  or  incumbrances 
in  sale,  foreclosure  or  other  proceedings  under  such  mortgage  ;  s.  119  (2)  ;  the 
decision  of  Morse  v.  Lamb  (1893)  23  0.  R.  167,  608,  where  $110  was  allowed  in 
a  similar  case  is  by  virtue  of  the  amendment  made  in  section  118  (2)  not  now 
law. 

Registered  duplicate  as  evidence.  The  production  of  the  registered  duplicate 
original  of  an  instrument  with  the  registrar's  certificate  indorsed  thereon  is, 
under  s.  63,  prima  facie  evidence  of  the  due  execution  thereof  ;  Canada  Per- 
manent L.  &  S.  Co.  v.  Page  (1879)  30  C.  P.  1,  notwithstanding  that  material 
alterations  appear  on  the  face  of  the  instrument;  Greystock  v.  Barnhart  (1899) 
19  C.  L.  T.  381. 


Chap.  163.     PROPERTY  OF  MARRIED  WOMEN. 


Sec.  1. 


CHAPTER  163. 
An  Act  respecting  the  property  of  Married  Women. 


SHORT  TITLE,  s.  1. 

INTERPRETATION,  s.  2. 

RIGHT  TO  HOLD  PROPERTY  AND  TO 
CONTRACT,  SS.  3-7. 

EXECUTION  OF  GENERAL  POWER,  s.  8. 

POWER  FOR  COURT  TO  BIND  INTEREST 
OF  MARRIED  WOMAN,  S.  9. 

DEPOSITS,  STOCKS,  ETC.  ,  STANDING  IN 
NAME  OF  MARRIED  WOMAN  TO  BE 
DEEMED  HER  PERSONAL  PRO- 
PERTY, SS.  10,  11. 

INVESTMENTS   IN    JOINT    NAMES    OF 

MARRIED  WOMEN  AND  OTHERS, 

ss.  12,  13. 
FRAUDULENT   INVESTMENTS  WITH 

MONEY  OF  HUSBAND,  S.  14. 
REMEDIES  O'F  MARRIED  WOMAN  FOR 

PROTECTION  OF  SEPARATE  PRO 

PERTY,   S.   15. 


ANTE-NUPTIAL  DEBTS  AND  LIABILI- 
TIES, s.  16. 

LIABILITY  OF  HUSBAND  FOR  WIFE'S 
DEBTS,  ETC.,  SS.  17,  18. 

QUESTIONS  BETWEEN  HUSBAND  AND 
WIFE  AS  TO  PROPERTY  TO  BE- 
DECIDED  IN  A  SUMMARY  WAY, 

S.   19. 

MARRIED  WOMAN  AS  AN  EXECUTRIX 
OR  TRUSTEE,  S.  20. 

SAVING  AS  TO  SETTLEMENTS,  s.  21. 

WHEN  MARRIED  WOMAN  MAY  OBTAIN 
ORDER  OF  PROTECTION  FOR  EARN- 
INGS OF  HER  MINOR  CHILDREN, 

S.   22. 

LEGAL  REPRESENTATIVE  OF  MARRIED 

WOMAN,  s.  23. 
RIGHTS  PRIOR  TO  47  V.  c.  19,  NOT 

AFFECTED,  S.   24. 


HER  MAJESTY,  by  and  with  the  advice  and  consent  of 
the  Legislative   Assembly  of  the   Province  of  Ontario, 
enacts  as  follows  : — 


Short  title. 


1.  This  Act  may  be  cited  as  "The  Married  Women  s  Pro- 
perty A  ctr     R.  S.  6. 1887,  c,  132,  s.  1. 


^Gonfr&ct^      ^'    In    this    Act   the     word    "ccmtract"  shall   include 

acceptance  of  any  trust,  or  of  the  office  of  executrix  or  admin- 
istratrix, and   the  provisions  of  this    Act  as  to   liabilities  of 

Liabilities.  married  women  shall  extend  to  all  liabilities  by  reason  of  anv 
breach  of  trust  or  devastavi^  committed  by  a  married  woman 
being  a  trustee  or  executrix  or  administratrix  either  before 

"Property."  pr  after  her  marriage,  amLhpr  husband  shall  not  be  subject  to- 
such  liabilities  unless  he  has  acted  or  intermeddled  in  the  trust 
or  administration,  and  the  word 


thing  in  action. 


__  "  property 

R.S.  O.  1887,c.l32,s.2.  * 


shall    include 


a 


Married 
woman  to  be 
capable  of 
holding 
property  as  a 
feme  sole. 


3. — (1)  A  married  woman  shall  be  capable  of  acquiring,. 
holding1  and  disposing  by  will  or  otherwise,  of  any  real  or 
personal  property  as  her  separate  property,  in  the  same  man- 
ner as  if  she  were  a  feme  sole,  without  the  intervention  of 
trustee. 
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(2)  A  married  woman  shall  be  capable  of  entering  into  and  Power  to 
rendering  herself  liable  ir^rftappH-.  of  a.nH  to  the  extent  of  hey  contrftct- 
separate  property  on  any  contract,  and  of  suing  and  being  sued, 

in  all  respects  as  if  she  were  a,  feme  sole,  and  her  husband  need  -  /\-Csf\ 
not  be  joined  with  her  as  plaintiff  or  defendant,  or  be  made  a 
party  to  any  action  or  other  legal  proceeding  brought  by  or 
taken  against  her  ;  and  any  damages  or  costs  recovered  by  her 
in  any  such  action  or  proceeding  shall  be  her  separate  pro- 
perty ;  and  any  damages  or  costs  recovered  against  her  in  any 
such  action  or  proceeding  shall  be  payable  out  of  her  separate 
property,  and  not  otherwise.  R.  S.  O.  1887,  c.  132,  s.  3  (1,  2). 

(3)  Every  contract  entered  into  by  a  married  woman  prior  Contracts 
to  the  13th  day  of  April,  1897,  shall  be  deemed  to  be  a  con- 

tract  entered    into    by  her  with   respect  to  and  to  bind  her 
separate  property,  unless  the  contrary  is  shewn. 

(4)  Every   contract    entered    into    by   a   married   woman 
prior  to  the  said  13th  day  of  April,    1897,  with  respect    to 
and  to  bind  her  separate  property,  shall  bind,  not  only  the 
separate  property  which  she  was  possessed  of  or  entitled  to 
at  the  date   of  the  contract,  but  also  all  separate  property 
which  she  has  since  acquired  or  may  hereafter  acquire.    R.  S.  O. 
1887,  c.  132,  s.  3  (3,  4)  ;  60  V.  c.  22',  s.  3. 

4.  —  (1).  Every  contract  entered  into  by  a  married  woman  Contracts  of 
on  or  after  the  13th  day  of  April,  1897,  otherwise  than  as  an  married 

women  from 

agent  :  ,     isth  April, 

1897,  to  bind 

(a)  Shall  be  deemed  to  be  a  contract  entered  into  by  her  all  their  separ- 

with  respect  to  and  to  bind  her  separate  property  ate  68tate- 
whether  she  is  or  is  not  in  fact   possessed  of  or      2  ''iA-4? 
entitled  to  any  separate  property  at  the  time  when 
she  enters  into  such  contract,  and  it  shall  not  be 
necessary  in  any  proceeding  to  prove  that  she  had 
any  separate  property  at  the  time  when  such  con- 
tract was  entered  into,  or  subsequently  ; 

(b)  Shall  bind  all  separate  property  which  she  may  at  the 

time  or  thereafter  possess  or  be  entitled  to  ;  and 

(c)  Shall  also  be  enforceable  by  process  of  law  against  all 

property  which  she  may  thereafter  while  discovert 
possess  or  be  entitled  to. 

(2)  Nothing  in  this  section  contained  shall  render  available  Except  where 
to  satisfy  any  liability  or  obligation  arising  out  of  such  con-  restraint  on 
tract   any   separate   property  which    she   is    restrained   from 
anticipating.     GO  V.  c.  22,  s.  1. 


5.  —  (1)  Every  woman  married   on  or  before  the  4th  day  of  A  wo.™an 
May,  1859,  without  any  marriage  contract  or  settlement,  shall 


and  may,  from  and  after  the   said  day,  notwithstanding  her  May,  1859, 
coverture,  have,  hold  and   enjoy  all  her  real  estate  not  on  or  ^  ty  not  then 
before  the  said  4th  day  of  May  taken  possession  of  by  her  reduced  to 


v   i  po 

Y   •*•  he 


ssession  of 
er  husband. 
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A  woman 
married  be- 
tween 4th 
May,  1859, 
and  2nd  March 
1872,  may  hold 
her  real  pro- 
perty free 
from  the  debts 
or  control  of 
her  husband. 


Proviso. 


A  woman 
married  after 
2nd  March, 
1872,  may 
hold  her  real 
property  free 
from  any 
estate  or 
claim  of  her 
husband  dur- 
ing her  life. 


A  woman 
married  since 
4th  May,  1859, 
may  hold  her 
personal  pro- 
perty free 
from  the  debts 
or  control  of 
her  husband. 


Earnings 
of  married 
women. 


.  * 


husband,  by  himself  or  his  tenants,  and  ail  her  personal  pro- 
perty not  on  or  before  said  day  reduced  into  the  possession  of 
her  husband,  whether  belonging  to  her  before  marriage  or  in 
any  way  acquired  by  her  after  marriage,  free  from  his  debts 
and  obligations  contracted  after  the  said  4th  day  of  May,  and 
from  his  control  or  disposition  without  her  consent,  in  as  full 
and  ample  a  manner  as  if  she  were  sole  and  unmarried. 

(2)  Every  woman  married   between  the   oth  clay  of  May, 
1859,  and  the  2nd  day  of  March,  1872  (both  inclusive),  with- 
out any  marriage  contract  or  settlement,  .shall  and  may,  not- 
withstanding her  coverture,  have,  hold  and  enjoy  all  her  real 
property,  whether  belonging  to  her  before  marriage  or  acquired 
by  her  by  inheritance,  devise   or  gift,  or  as  heir-at-law  to  an 
intestate,  or  in  any  other  way  after  marriage,  free  from  the 
debts  and  obligations  of  her  husband,  and  free  from  his  control 
or  disposition,  without  her  consent,   in  as  full  and   ample  a 
manner  as  if  she  continued  sole  and  unmarried  ;  but  this  sec- 
tion shall  not  extend  to  any  property  received  by  a  married 
woman  from  her  husband  during  coverture. 

(3)  The  real  estate  of  any  woman  married  after  the  2nd  day 
of  March,   1872,  whether  owned   by  her  at  the  time  of  her 
marriage,  or  acquired  in  any  manner  during  her  coverture,  and 
the  rents,  issues  and  profits  thereof  respectively,  shall,  without 
prejudice  and  subject  to  the  trusts  of  any  settlement  affecting 
the  same,  be  held  and  enjoyed  by  her  for  her  separate  use,  free 
from  any   estate  therein  of  her  husband  during  her  lifetime, 
and  from  his  debts  and  obligations,  and  from  any  claim  or 
estate  by  him,  as  tenant  by  the  curtesy ;  and  her  receipts  alone 
shall  be  a  discharge  for  any  rents,  issues  and  profits  of  the 
same ;  but  nothing  herein  contained  shall  prejudice  the  right 
of  the  huaband  as  tenant  by  the  curtesy  in  any  real  estate  of 
the  wife  which  she  has  not  disposed  of  inter  vivos,  or  by  will. 

(4-)  Every  woman  married  since  the  4th  day  of  May,  1859, 
without  any  marriage  contract  or  settlement,  shall  and  may, 
notwithstanding  her  coverture,  have,  hold  and  enjoy  all  her 
personal  property,  whether  belonging  to  her  before  marriage 
or  acquired  by  her  by  inheritance,  bequest  or  gift,  or  as  next 
of  kin  to  an  intestate,  or  in  any  other  way  after  marriage,  free 
from  the  debts  and  obligations  of  her  husband,  and  free  from 
his  control  or  disposition,  without  her  consent,  in  as  full  and 
ample  a  manner  as  if  she  continued  sole  and  unmarried  ;  but 
this  sub-section  shall  not  extend  to  any  property  received  by 
a  married  woman  from  her  husband  during  coverture.  R.  S.  0. 
1887,  c.  132,  s.  4. 

(5. — (1)  Every  married  woman,  whether  married  before  or 
after  the  passing  of  this  Act,  shall  be  entitled  to  have  and  hold 
as  her  separate  property,  and  to  dispose  of  as  her  separ- 
ate property,  the  wages,  earnings,  money  and  property,  gained 
or  acquired  by  her  in  any  employment,  trade  or  occupation  in 
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which  she  is  engaged  or  which  she  carries  on,  and  in  which  her 
husband  has  no  proprietary  interest,  or  gained  or  acquired 
by  the  exercise  of  any  literary,  artistic  or  scientific  skill. 

(2)  Every  woman  married  on  or  after  the  first  day  of  July,  Property  of  a 
1884,  shall  also  be  entitled  to  have  and  hold  and  to  dispose  of  rie?ono?after 
as  her  separate  property  all  other  real  and  personal  property  1st  July, 
belonging  to   her  at  the   time  of  marriage,  or  acquired  by  or  as^t'parau 
devolving  upon  her  after  marriage.     R.  S.  0. 1887,  c.  132,  s.  5.    property. 

1.  Every   woman    married    before   the  first   day   of    July,  Property 
1884,  shall  be  entitled  to  have  and  to  hold  and  to  dispose  of  in  ?ffiY-fd ' 

•  11  11          i  i  ist  «J  uiy, 

manner  aforesaid  as  her  separate  property,  all  real  and  personal  1884,  by  a 
property,  her  title  to  which,  whether  vested  or  contingent,  and  woman  mar- 

r,   *        J).  .  •    j  i,    11  ried  before 

whether  in  possession,  reversion,   or   remainder,  sh^4L_accrue  that  date  to  be 
on  or  after  the  said  first  day  of  July,  including  any  washes,  held  by her  as 

-,  I  •       j  -      j    -U  separate  pro- 

earnings,  money,  and  property  so  gained  or  acquired  by  her  perty. 

as  aforesaid.     R.  S.  0.  1887,  c.  132,  s.  7. 


8.  The  execution^  of  a  general  power  by  will  by  a  married  Execution  of 
woman  shall  have  the  effect  of  making  the  property  appointed  genera  P°wer- 
liable  for  her  debts  and  other  liabilities  in  the  same  manner  as 
her  separate  estate  is  made  liable  under  this  Act.     R.  S.  0. 1887, 
c.  132,s.6. 

0.  Notwithstanding   that  a  married  woman  is  restrained  Power  of 
from  anticipation,   the  Court   may,  if  it   thinks   fit,  where  it  9ourt  to  bfind 
appears  to  the   Court  to  be  for  her  benefit,  by  judgment  or  Carried0 
order,  with   her  consent,  bind  her  interest  in  any  property,  women. 
R.  S.  O.  1887,  c.  132,  s.  8.  |mP-  Act 44-45 

V  •  C«  4-l-j  S«  O«7* 

1O.  All  deposits,  all  sums  forming  part  of  public  stocks  or  AS  to  stock, 
funds,  which  on  the  first  day  of  July,  1884,  were  standing  in  etc-'  to  which 

Q    TY13iTT*lPQ. 

the  sole  name  of  a  married  woman,  and  all  shares,  stock,  deben-  woman  is  en- 
tures,    debenture    stock,    or    other    interests    of    or   in    any  titled. 
corporation,  company,  or  public  body,  municipal,  commercial, 
or  otherwise,  or  of,  or  in  any  industrial,  provident,   friendly, 
benefit,  building,  or  loan  society,  which,  on  the  first  day  of 
July,  1884,  were  standing  in  her  name,  shall  be  deemed,  unless  ' 
and  until  the  contrary  be  shewn,  to  be  the  separate  property  of 
such  married  woman;  and  the  fact  that  any  such  deposit,  *sum 
forming  part   of  public  stocks,  funds,  or  of  any  share,  stock, 
debenture,  debenture    stock,  or  other  interest  as  aforesaid,  is 
standing   in   the   sole  name  of   a   married    woman,   shall  be 
sufficient  prima  facie  evidence  that  she  is  beneficially  entitled 
thereto  for  her  separate  use,  so  as  to  authorize  and   empower 
her  to  receive  or  transfer  the  same,  and  to  receive  the  divi- 
dends, interests,  and  profits  thereof,  without  the  concurrence  of 
her   husband,   and   to   indemnify  all   public  officers,  and   all 
directors,  managers,  and  trustees  of  every   such   corporation, 
company,  public  body,  or  society  as  aforesaid,  in  respect  thereof. 
R.  S.O.  1887,  c,  1£2,  s.  9. 
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As  to  stock, 
etc.,  trans- 
ferred, etc., 
to  a  mar- 
ried woman. 


Proviso. 


1 1 .  All  such  particulars  mentioned  in  the  preceding  section 
which  after  the  first  day  of  July,  1884,  were  placed,  or 
transferred  in  or  into,  or  made  to  stand,  in  the  sole  name  of 
any  married  woman  shall  be  deemed,  unless  and  until  the  con- 
trary be  shewn,  to  be  her  separate  property,  in  respect  of 
which,  so  far  as  any  liability  may  be  incident  thereto,  her  sep- 
arate estate  shall  alone  be  liable,  whether  the  same  shall  be  so 
expressed  in  the  document  whereby  her  title  to  the  same  is 
created  or  certified,  or  in  the  books  or  register  wherein  her 
title  is  entered  or  recorded  or  not  ;  Provided  always,  that 
nothing  in  this  Act  shall  require  or  authorize  any  corporation 
or  joint  stock  company  to  admit  any  married  woman  to  be  a 
holder  of  any  shares  or  stock  therein  to  which  any  liability 
may  be  incident  contrary  to  the  provisions  of  any  statute, 
charter,  by-law,  articles  of  association,  or  deed  of  settlement 
regulating  such  corporation  or  company.  R.  S.  O.  1887, 
c.  132,  s.  10. 


Investments  *  *•  Ali  the  provisions  hereinbefore  contained  as  to  such 
in  joint  names  particulars  mentioned  in  section  10,  which  on  the  first  day 
womerTand  °^  3uty>  1884,  were  standing  in  the  sole  name  of  a 
others.  married  woman,  or  which  after  that  time  shall  be  placed  or 

transferred  to  or  into  or  made  to  stand  in  the  sole  name  of  a 
married  woman,  shall  respectively  extend  and  apply,  so  far  as 
relates  to  the  estate,  right,  title,  or  interest  of  the  married 
woman,  to  any  of  the  particulars  aforesaid  which,  on  the  25th 
day  of  March,  1884,  were  standing  in,  or  which  shall  be  placed, 
or  transferred  to  or  into,  or  made  to  stand  in,  the  name  of 
any  married  woman  jointly  with  any  person  or  persons  other 
than  her  husband.  R.  S.  0. 1887,  c.  1*32,  s.  11. 


As  to  stock,  .  It  shall  not  be  necessary  for  the  husband  of  any  married 

etc.,  standing  woman,  in  respect  of  her  interest,  to  join  in  the  transfer  of 
names  of1  a  anj  such  particulars  named  in  section  10,  which  shall  be 
standing  in  the  sole  name  of  any  married  woman,  or  in  the 
joint  names  of  such  married  woman  and  any  other  person 
or  persons  not  being  her  husband.  R.  S.  0.  1887,  c.  132, 
s  12. 


married 
woman  and 
others. 


Fraudulent 
investments 
with  money 
of  husband. 


1 4.  If  any  investment  in  any  of  the  particulars  set  forth  in 
section  10  shall  have  been  made  by  a  married  woman  by  means 
of  moneys  of  her  husband,  without  his  consent,  the  Court  may, 
upon  an  application  under  section  19  of  this  Act,  order  such 
investment,  and  the  dividends  thereof,  or  any  part  thereof,  to 
be  respectively  transferred  and  paid  to  the  husband ;  and 
nothing  in  this  Act  contained  shall  give  validity  as  against 
creditors  of  the  husband,  to  any  gift,  by  a  husband  to  his  wife, 
of  any  property,  in  fraud  of  his  creditors,  or  to  any  deposit  or 
other  investment  of  moneys  of  the  husband  made  by  or  in  the 
name  of  his  wife  in  fraud  of  his  creditors  ;  but  any  property 
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or  moneys  so  deposited  or  invested   may  be  followed  as  if  this 
Act  had  not  been  passed.     R.  S.  O.  1887,  c.  132,  s.  13. 

1  5.  Every  woman,  whether  married  before  or  after  this  Act,  Remedies  of 
shall  have  in  her  own  name  against  all  persons  whomsoever,  woman  for 
including  her  husband,  the  same  remedies  for  the  protection  protection  and 
and  security  of  her  own  separate  property,  as  if  such  property  separate  °f 
belonged  to  her  as  a  feme  sole,  but,  except  as  aforesaid,  no  hus-  property. 
band  or  wife  shall  be  entitled  to  sue  the  other  for  a  tort.     In  Torts  as  be- 
any proceeding  under  this  section  it  shall  be  sufficient  to  allege  b^faml 
such  property  to  be  her  property  ;  and  in  any  proceeding  under  wife. 
this  section  a  husband  and  wife  shall  be  competent  to  give  evid-    {Z^f-/ 
ence  against  each  other.     R.  S.  O.  1887,  c.  132,  s.  14. 


.  A  woman  after  her  marriage  shall  continue  to  be  liable  Wife's  ante- 
in  respect  and  to  the  extent  of  her  separate  property  for  all 
debts  contracted,  and  all  contracts  entered  into  or  wrongs  com- 
mitted by  her  before  her  marriage  ;  and  she  may  be  sued  for 
any  such  debt  and  for  any  liability  in  damages  or  otherwise 
under  any  such  contract,  or  in  respect  of  any  such  wrong  ;  and 
all  sums  recovered  against  her  in  respect  thereof,  or  for  any 
costs  relating  thereto,  shall  be  payable  out  of  her  separate  pro- 
perty ;  and,  as  between  her  and  her  husband,  unless  there  be 
any  contract  between  them  to  the  contrary,  her  separate  pro- 
perty shall  be  deemed  to  be  primarily  liable  for  all  such  debts, 
contracts  or  wrongs,  and  for  all  damages  or  costs  recovered  in 
respect  thereof:  Provided  always,  that  nothing  in  this  Act 
shall  operate  to  increase  or  diminish  the  liability  of  any 
woman  married  before  the  commencement  of  this  Act  for  any 
such  debt,  contract  or  wrong,  as  aforesaid.  R.  S.  0.  1887, 
c.  132,  s.  15. 

IT.  A  husband  shall  be  liable  for  the  debts  of  his  wife  con-  Husband  to  be 
tracted,  and  for  all  contracts  entered  into  ana  wrongs  commit-  liable  for  his 
ted  by  t^er,  before  marriage,  and  for  wrongs  committed  by  her  JJcfother 
after  marriage,  to  the  extent  of  all  property   whatsoever  be-  liabilities  to  a 
longing  to  his  wife  which   he  shall  have  acquired  or  become  c<!r  amex 
entitled  to  from  or  through  his  wife,  after  deducting  therefrom 
any  payments  made  by  him,  and  any  sums  for  which  judg- 
ment may  have  been  bona  fide  recovered  against  him  in  any 
legal  proceeding,  in  respect  of   any  such  debts,   contracts    or 
wrongs,  for  or  in  respect  of  which  his  wife  is  liable  ;  but  he 
shall  not  be  liable  for  the  same  any  further  or  otherwise  ;  and 
any  Court  in  which  a  husband  shall  be  sued  for  any  such  debt 
or  liability  shall  have  power  to  direct  any  inquiry  or  proceed- 
ings which  it  may  think  proper  for  the  purpose  of  ascertaining 
the  nature,  amount  or  value  of  such  property  :  Provided  always,  Proviso. 
that  nothing  in  this  Act  contained  shall  operate  to  increase  or 
diminish  the  liability  of  any  husband  married  before  the  first 
day   of    July,   1884,   for   or   in  respect  of   any  such  debt  or 
other  liability  of  his  wife  as  aforesaid.     R  S.  0.  1887,   c.  132, 
s.  16. 
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Suits  for  18.  A  husband  and  wife  may  he  jointly  sued  in  respect  of 

ties.  any  such  debt  or  other  liability  (whether  for  contract  or  for 

any  wrong)  contracted  or  incurred  by  the  wife  as  aforesaid 
if  the  plaintiff  in  the  action  shall  seek  to  establish  his  claim 
either  wholly  or  in  part,  against  both  of  them  ;  and  if  in  any 
such  action,  or  in  any  action  brought  in  respect  of  any  such 
debt  or  liability  against  the  husband  alone,  it  is  not  found  that 
the  husband  is  liable  in  respect  of  any  property  of  the  wife  so 
acquired  by  him  or  to  which  he  shall  have  become  so  entitled 
as  aforesaid,  he  shall  have  judgment  for  his  costs  of  defence, 
whatever  may  be  the  result  of  the  action  against  the  wife 
if  jointly  sued  with  him  ;  and  in  any  such  action  against 
husband  and  wife  jointly,  if  it  appears  that  the  husband  is 
liable  for  the  debt  or  damages  recovered,  or  any  part  thereof, 
the  judgment  to  the  extent  of  the  amount  for  which  the  hus- 
hand  is  liable  shall  be  a  joint  judgment  against  the  husband 
personally  and  against  the  wife  as  to  her  separate  property  ; 
and  as  to  the  residue,  if  any,  of  such  debt  and  damages,  the 
judgment  shall  be  a  separate  judgment  against  the  wife  as  to 
her  separate  property  only.  R.  S.  0.  1887,  c.  132,  s.  17. 


Questions  *  *^-  —  (1)  I*1  anv  question  between  husband  and  wife  as  to  the 

between  bus-  title  to  or  possession  of  property,  either  party,  or  any  corpora- 
as"to  property  tion,  company,  public  body,  or  society  in  whose  books  any 
may  be  decid-  stocks,  funds  or  shares  of  either  party  are  standing,  may  apply 
way*1  ^7  summons  or  otherwise,  in  a  summary  way,  to  a  Judge  of 
the  High  Court,  or  (at  the  option  of  the  applicant, 
irrespectively  of  the  value  of  the  property  in  dispute)  to  the 
Judge  of  the  County  Court  of  the  county  in  which  either  party 
resides,  and  the  Judge  may  make  such  order  with  respect  to 
the  property  in  dispute,  and  as  to  the  costs  of  and  consequent 
on  the  application,  as  he  thinks  fit  ;  or  may  direct  such  appli- 
cation to  stand  over  from  time  to  time,  and  any  inquiry  touch- 
ing the  matters  in  question  to  be  made  in  such  manner  as  he 
shall  think  fit. 

(2)  Any  order  of  a  Judge  of  the  High  Court,  made  under  the 
provisions  of  this  section,  shall  be  subject  to  appeal  in  the  same 
way  as  an  order  made  by  the  same  Judge  in  an  action  in  the  said 
Court. 

(3)  Any  order  of  a  County  Court,  under  the  provisions  of 
this  section,  shall  be  subject  to  appeal  in  the  same  way  as  any 
other  order  made  by  the  same  Court. 

(4)  All  proceedings  in  a  Count}'  Court,  under  this  section,  in 
which,  by  reason  of  the  character  or  value  of  the  property  in 
dispute,  such  Court  would  not  have  had  jurisdiction  if  this 
Act  had  not  passed,  may,  at  the  option  of  the  defendant  or 
respondent  to  such  proceedings,  be  removed  as  of  right  into 
the    High    Court,   by   certiorari,    or   otherwise,    as   may   be 
prescribed  by  the  Rules  of  Court;  but  any  order  made  or  act 
done  in  the  course  of  the  proceedings,  prior  to  the  removal, 
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shall  be  valid,  unless  order  is  made  to  the  contrary  by  the  High 
Court. 

(5)  The  Judge  of  the  High  Court,  or  County  Court,  if  either 
party  so  request,  may  hear  any  such  application  in  his  private 
room. 

(6)  Any  such  corporation,  company,  public  body,  or  society, 
as  aforesaid,  shall,  in  the  matter  of  any  such  application,  for 
the  purposes  of  costs  or  otherwise,  be  treated  as  a  stakeholder 
only.     R.  S.  O.  1887,  c.  132,  s.  18. 

£O.  A  married  woman,  who  is  an  executrix  or  administra-  Married 
trix,  alone   or  jointly  with  any  other  person  or  persons,  of  the  "xwntoixo* 
estate  of  any  deceased  person,  or  a  trustee  alone  or  jointly  as  trustee. 
aforesaid,  of  property  subject  to  any  trust,  may  sue  or  be  sued, 
and  may  transfer  or  join  in  transferring,  in  that  character,  any 
such  particulars  as  are  mentioned  in  section  10,  without  her  hus- 
band, as  if  she  were  a  feme  sole.     R.  S.  O.  1887,  c.  132,  s.  19. 

£1.  Nothing  in  this  Act  contained  shall  interfere  with  or  Saying  of  ex- 
affect  any  settlement  or  agreement  for  a  settlement  made  or  to  J^nf^anV* 
be  made,  whether  before  or  after  marriage,  respecting  the  the  power  to 
property  of  any  married  woman,  or  shall  interfere  with  or 
render  inoperative  any  restriction  against  anticipation  at  pre- 
sent attached  or  to  be  hereafter  attached  to  the  enjoyment  of 
any  property  or  income  by  a  woman  under  any  settlement, 
agreement  for  a  settlement,  will,  or  other  instrument  ;  but 
no  restriction  against  anticipation  contained  in  any  settlement 
or  agreement  for  a  settlement  of  a  woman's  own  property  to  be 
made  or  entered  into  by  herself  shall  have  any  validity  against 
debts  contracted  by  her  before  marriage,  and  no  settlement 
or  agreement  for  a  settlement  shall  have  any  greater  force  or 
validity  against  creditors  of  such  woman  than  a  like  settle- 
ment or  agreement  for  a  settlement  made  or  entered  into  by  a 
man  would  have  against  his  creditors.  R.  S.  O.  1887,  c.  132, 
s.  20. 


.  —  (1)  Any  married  woman  having  a  decree  for  alimony  In  what  cases 
against  her  husband,  or  any  married  woman  who  lives  apart  w^anmay 
from  her  husband,  having  been  obliged  to  leave   him   from  obtain  an  or- 
cruelty,  or  other  cause  which  by  law  justifies  her  leaving  him  jj^0^]?  the30" 
and  renders  him  liable  for  her  support,  or  any  married  woman  earnings  of 

whose  husband  is  a  lunatic  either  with  or  without  lucid  intervals,  her  minor 

.     T  ,  .  .  £.  children. 

or  any  married  woman  whose  husband  is  undergoing  sentence  or 

imprisonment  in  the  Provincial  Penitentiary  or  in  any  gaol 

for  a  criminal  offence,  or  any  married  woman  whose  husband  .,  i 

from  habitual  drunkenness,  profligacy,  or  other  cause,  neglects 

or  refuses  to  provide  for  her  support  and  that  of  his  family,  or 

any  married  woman  whose  husband  has  never  been  in  this 

Province,  or  any  married  woman  who  is  deserted  or  abandoned 

by  her  husband,  may  obtain  an  order  of  protection,  entitling 

her,  notwithstanding  her  coverture,  to  have  and  to  enjoy  all  the 
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Purport  and    earnings  of  her  minor  children,  and  any  acquisitions  therefrom, 
order.  free  from  the  debts  and  obligations  of  her  husband  and  from 

his  control  or   disposition,  and  without  his  consent,  in  as  full 
and  ample  a  manner  as  if  she  continued  sole  and  unmarried. 

How  and  by  (2)  The  married  woman  may  at  any  time  apply,  or  the 
der^ischaT -  nusDand  or  anv  of  the  husband's  creditors  may  at  any  time,  on 
ing  protection  notice  to  the  married  woman,  apply  for  the  discharge  of  the 
may  be  ob-  order  of  protection  ;  and  if  an  order  for  such  discharge  is  made 
the  same  may  be  registered  or  filed  like  the  original  order. 

Either  order  (3)  Either  order  may  issue  in  duplicate,  and  where  the 
duplicate1  married  woman  resides  in  a  city  or  town  in  which  there  is  a 
By  whom  to  be  Police  Magistrate,  the  order  for  protection  or  any  order  dis- 
!ScU  m  Clt168  cnarging  the  same  shall  be  made  by  the  Police  Magistrate,  and 
Registration,  shall  be  registered  in  the  registry  office  of  the  registry 
division  in  which  the  city  or  town  is  situate. 


By  whom 
order  made 
elsewhere 
than  in  city 
or  town. 


(4)  Where  the  married  woman  does  not  reside  in  a  cit}7  or 
town  in  which  there  is  a  Police  Magistrate,  the  order  shall  be 
made  by  the  Judge  or  one  of  the  Judges,  or  the  acting  or 
Deputy  Judge  of  the  Division  Courts  or  a  Division  Court  of 
the  county  in  which  the  married  woman  resides ;  and  instead 
of  being  registered,  shall  be  filed  for  public  inspection  with  the 
Clerk  of  the  Division  Court  of  the  division  within  which  the 
married  woman  resides. 

Hearing  may       (5)  The  hearing  of  an  application  for  an  order  of  protection, 

private10  °f     or  ^or  an  or(^er  discharging  the  same  may  be  public  or  private, 

at  the  discretion  of  the  Judge  or  Police  Magistrate. 


Order  not  to 
have  effect 


(6)  The  order  for  protection  shall  have   no  effect  until  it  is 
until  regis-       registered  or  filed,  and  the  registrar  or  clerk  shall  immediately 
tered  or  filed,   on  receiving  the  order  endorse  thereon  the  day  of  registering 
Evidence  of     or  filing  the  same  ;  and  a  certificate  of  the  registering  or  filing 
er'  efcc>        and  date,  signed  by  the  registrar  or  clerk   for  the  time  being, 
shall  be  prima  facie  evidence  of  such  registering  or  filing  and 
date  ;  and  a  copy  of  the  order  which  is  registered  or  filed  certi- 
fied under  the  hand  of  the  Registrar  or  Clerk  to  be  a  true  copy 
thereof,  shall  be  sufficient  prima  facie  evidence  of  the  order 
without  proof  of  the  signature  of  the  Registrar  or  Clerk,  and 
without  further  proof  of  the  order  itself,  or  of  the  making  or 
validity  thereof. 

From  what  (7)  The  order  for  discharging  an  order  of  protection  shall 
discharging16'  no^  *n  any  case  ^e  retroactive,  but  shall  take  effect  from  the 
protection  time  it  is  made,  and  the  order  for  protection  shall  protect  the 
earnings  of  the  minor  children  of  the  married  woman  until  an 
order  is  made  discharging  such  order  of  protection,  and  the 
married  woman  shall  continue  to  hold  and  enjoy  to  her  separate 
use  whatever,  during  the  interval  between  the  registering  or 
filing  of  the  order  of  protection  and  the  making  of  the  order 
discharging  the  same,  she  may  have  acquired  by  the  earnings 
of  her  minor  children.  R.  S.  O.  1887,  c.  132,  s.  21. 


shall  take 
effect. 
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.  For  the  purposes  of  this  Act  the  legjal  personal  repre-  Le»al 

'i  i_    IT    •  ,      f  -i  representative 

sentative  of  any  married  woman  shall,  in  respect  ot  her  separ-  Of  married 
ate  estate,  have  the  same  rights  and  liabilities  and  be  subject  woman. 
to  the  same  jurisdiction  as  she  would  have  or  be  if   she  were 
living.     R.  S..O.  1887,  c.  132,  s.  22. 

£4.  This  Act  shall  not  be  construed  to  deprive  a  woman  Married 
married  prior  to  the  commencement  of  The  Married  Women's  SS»nprior  to 
Property  Act,  1884,  of'  any  right  or  privilege  which  she  had  1st  July,  1884, 
at  the  time  of  the  commencement  of  that  Act,  or  would  after-  not  affe(Jted. 
wards  have  had  if  that  Act  had  not  been  passed.      R.  S.  0.  1887,  47  V*  c*  19' 
e.  132,  s.  24. 
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NOTES. 

History.  At  common  law,  a  husband  became  entitled  to  receive  the  rents 
and  profits  of  his  wife's  real  estate  during  their  joint  lives,  and  to  a  possible 
estate  by  the  curtesy,  and  he  became  absolutely  entitled  to  all  her  personal 
property  in  possession,  and  to  all  her  choses  in  action,  if  he  reduced  them  to 
possession  during  his  life.  He  weis  also  entitled  to  her  chattels  real  and  had 
full  power  to  sell  and  convey  them.  If  the  wife  predeceased  the  husband,  he 
was  entitled,  as  her  administrator,  to  reduce  into  possession  any  choses  in 
action  not  theretofore  recovered,  and,  without  administration,  to  alien  any  of 
her  chattels  real  for  his  own  benefit ;  Re  Bellamy,  Elder  v.  Pearson 
{1883)  25  Ch.  I).  620.  But  any  choses  in  action  not  reduced  by  the 
husband  into  possession,  belonged  to  the  wife  surviving  him  ;  see  notes  to 
Hornsby  v.  Lee  ( 1816)  2  Madd.  16?  2  W.  &  T.  L.  C.  907.  But  equity  at  a  com- 
paratively early  date,  probably  about  1660,  recognized  the  separate  existence 
of  a  married  woman  as  regards  property  given  to  or  settled  upon  her  for  her 
separate  use.  In  Hulme  v.  Tenant  (1778)  1  Bro.  C.  C.  16,  2  W.  &  T.  L.  C. 
536,  Lord  Thmiow  thought  that  the  interposition  of  trustees  was  necessary, 
for  otherwise  there  could  be  no  separate  property  ;  but  it  has  long  since  been 
established  that  the  intention  of  the  testator  or  settlor  will  be  effectuated 
though  no  trustees  are  appointed,  and  that  the  wife's  interest  will  be  protected 
by  the  conversion  of  the  husband  into  a  trustee  for  her  ;  Bennet  v.  Davis 
(1725)  2  P.  Wms.  316  ;  Newlands  v.  Paynter  (1839)  10  Sim.  377,  4  Myl.  &  Cr. 
408  ;  2  W.  &  T.  L.  C.  545  ;  and  this  is  so  even  when  the  marriage  took  place 
in  a  foreign  country  ;  Ex  parte  Sibeth,  Re  Sibeth  (1885)  14  Q.  B.  D.  417. 
With  the  creation  of  the  separate  use,  there  also  arose  the  capacity  to  con- 
tract. For  some  time  it  was  questionable  how  far  the  general  personal  engage- 
ments of  a  married  woman  should  be  executed  out  of  her  separate  property, 
but  as  early  as  Hulme  v.  Tenant  (1778)  1  Bro.  C.  C.  16,  2  W.  &  T.  L.  C.  536, 
the  result  of  the  cases  was  stated  to  be,  that  the  trustee  was  obliged  to  apply 
personal  estate,  and  rents  and  profits  when  they  arose,  to  the  satisfaction  of 
such  general  engagements.  Over  property  settled  to  the  separate  use  of  a 
married  woman,  she  had  a  disposing  power  unless  restrained  from  anticipation  ; 
Taylor  v.  Meads  (1865)  4  DeG.  J.  &  8.  597.  This  restraint  on  anticipation 
was  for  the  purpose  of  securing  the  married  wjman  against  the  influence  and 
control  of  her  husband,  by  providing  that  the  wife  should  not  have  power  t<> 
anticipate  or  alienate  her  separate  propert}^.  Such  a  fetter  upon  alienation 
was  altogether  repugnant  to  the  principles  of  the  common  law,  the  general 
rule  being  that  the  power  of  alienation  is  a  necessary  and  inseparable  incident 
to  ownership  of  property  ;  Moore  v.  Jackson  (1893) '22  S.  C.  R.  210,  217.  It 
is  however  valid  when  annexed  to  a  separate  use  ;  Baggett  v.  Meux  (1844)  1 
Coll.  138,  1  Ph.  627;  Re  Sykes  (1861)  2  J.  &  H.  415.  By  various  statutes 
commencing  with  22  Viet.  c.  34  (C.  S.  U.  C.  c.  73)  the  doctrine  of  separate 
use  has  been  extended,  and  property  which  is  not  by  any  deed  or  will  settled 
to  the  separate  use  of  a  married  woman,  is,  by  force  of  the  enactments,  now 
consolidated  in  R.  S.  O.  c.  163,  legislatively  settled  upon  her  to  such  use.  It 
is  no  longer  necessary,  as  was  formerly  the  case,  either  to  find  a  trustee  to  act 
for  her,  or  if  there  be  no  trustee,  to  declare  the  husband  to  be  trustee  for  her ; 
Re  Harkness  and  Allsopp  (1896)  2  Ch.  358,  362.  If  personal  chatties  are  con- 
veyed to  a  trustee  for  the  separate  use  of  a  married  woman,  and  possession 
thereof  is  delivered  to  her,  she  becomes  clothed  with  the  legal  title  ;  per  Pat- 
terson, J.A.,  Connell  v.  Hickok  (1888)  15  A.  R.  518,  527. 

Epochs  in  Legislation.  To  ascertain  precisely  the  rights  of  a  married  woman 
to  property  not  settled  to  her  separate  use,  but  to  what  may  be  called  statu- 
tory separate  property,  and  to  determine  the  extent  of  a  married  woman's 
liability,  it  is  necessary  to  enquire  the  date  of  the  marriage  and  the  date  of 
the  acquisition  of  the  property.  There  are  five  epochs  in  the  Ontario  legisla- 
tion affecting  her  rights  and  liabilities  : 

(1)  Before  4th  May,  1859. 

(2)  Between  5th  May,  1859,  and  2nd  March,  1872. 

(3)  Between  3rd  March,  1872,  and  31st  December,  1877. 

(4)  Between  1st  January,  1878,  and  1st  July,  1884. 

(5)  After  13th  April,  1897. 
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What  is  Separate  Estate  ?  Separate  estate  is  real  or  personal  property,  in- 
cluding choses  in  action  and  chattels  real,  held  by  a  married  woman,  or  by 
trustees,  for  her  separate  use,  free  from  all  marital  rights  of  the  husband,  arid 
over  which  he  has  no  control  or  right  of  interference  or  disposition. 

The  doctrines  of  courts  of  equity  as  regards  estates  settled  to  the  separate 
use  of  married  women,  either  through  the  intervention  of  an  express  trustee, 
or  without  a  trustee  have  no  bearing  upon  statutory  separate  property.  So  far 
from  elucidating  the  acts  of  the  legislature,  they  rather  tend  to  embarrass  us 
in  performing  that  task,  inasmuch  as  they  present  false  and  misleading  analo- 
gies ;  per  Strong,  C.  J.,  Moore  v.  Jackson  (1893)  22  S.  C.  R.,  217. 

The  separate  use  is  an  incident  of  and  lasts  only  during  coverture  ;  Re  JLam- 
.bert's  Estate,  Stan  ton  v.  Lambert  (1888)  39  Ch.  D. ,  626  ;  Standard  Bank  v. 
Boulton  (1878)  3  A.  R.  93.  While  discovert,  the  property  is  not  separate 
estate  ;  Myles  v.  Burton  (1884)  14  L.  R.  Tr.  258;  but  on  re-marriage  it  becomes 
separate  estate  again  ;  Tullet  v.  Armstrong  (1838)  1  Beav.  1. 

Express  Settlement  for  Separate  Use.  Real  estate  conveyed  or  devised  to  a 
married  woman  or  to  trustees  for  her  separate  use  in  fee  ;  Taylor  v.  Meads 
|186o)  4  DeG.  J.  &  S.  597  ;  or  in  tail ;  Cooper  v.  Macdonald  (1877)  7  Oh.  D. 
288  ;  is  separate  estate  subject  to  the  equitable  doctrines  upon  that  subject. 
So  is  property  held  by  a  married  woman  when  there  was  an  agreement  with 
her  husband  before  marriage  that  all  property  acquired  by  her  should  be 
separate  estate  ;  Sanders  v.  Malsburg  (1882)  1  0.  R.  178  ;  so  is  real  estate 
conveyed  to  a  married  woman  for  her  sole  use  and  benefit ;  Dame  v.  Slater 
(1891)  21  0.  R.  375,  or  in  lieu  of  alimony  ;  Adams  v.  Loomis  (1875)  22  Gr.  99, 
24  Gr.  242,  Re  Konkle  (1886)  14  0.  R.  183.  Property  conveyed  by  a  husband 
to  his  wife  for  her  sole  use  ;  Massey  v.  Rowen  (1869)  L.  R.  4  H.  L.  288,  297  ; 
Totten  v.  Bowen  (1882)  8  A.  R.  602;  Kent  v.  Kent  (1892)  19  A.  R.  352,  or  for 
"  her  own  proper  use  and  benefit";  Surman  v.  Wharton  (1891)  1  Q.  B.  491; 
is  separate  estate.  Property  over  which  a.  married  woman  has  a  general  power 
of  appointement  bv  deed,  writing  or  will,  whether  exercised  or  riot :  Johnson 
vTGalla'gherTlSer)  3  DeG.  F.  and  J.  494  ;  London  Chartered  Bank  of  Austra- 
lia v.  Lampriere  (1873)  L.  R.  4  P.  C.  572,  595,  is  also  separate  estate  and  liable 
far^a  maj'riftfl  woman's  Hp>V>f.g  aff.gr  hf.r  Hpaf.h  ftvf^pt  against  persons  entitled  hi 
d_efault_of appointment,  unless  they  a/m  heirs,  executors  or  administrators  ; 
hTit  it  mnnotJja-tnuched  during  her  lifetime;  fry  part.pi  (4ilnhrist.  K.R  Armstrong 
(1886)  17  Q.  B.  D.  521  ;  Gordon  v.  Warren  (1897)  24  A.  R.  44.  The  wife's 
representatives  are  now  expressly  made  subject  to  the  same  liabilities  as  she 
would  have  been  if  living;  s.  23.  I3y  s.  8  of  the  Act  the  execution  of  a  general 
power  by  will  has  the  effect  of  making  the  proper  appointed  liable  for  debts, 
and  otlierTiahi  titles. Savings  from  property  purchased  with  the  product  oT 
separate  estate  partake  of  the  same  character  as  the  property  from  which 
they  were  derived;  Homer  v.  Kerr  (1880)  6  A.  R.  30;  Pike  v.  Fitzgibbon 
{1880)  6  L.  R.  Ir.  486  ;  Trotter  v.  Chambers  (1883)  2  0.  R.  515  ;  Duncan  v. 
Cashin  (1875)  L.  R.  10  C.  P.  554.  If  a  husband  allows  his  wife  to  make  a 
profit  out  of  some  department  of  the  household,  any  savings  are  her  separate 
property  ;  Slamiing  v.  Style  (1734)  4  P.  Wrus.  337  ;  Lumley  v.  Tirnms  (1873) 
28  L.  T!  608  ;  Mews  v.  Mews  (1852)  15  Beav,  529,  but  see  Barrack  v.  McCul- 
loch  (1856)  3  K.  &  J.  110.  Jewellery  given  by  the  husband  to  the  wife  maybe 
her  separate  property  ;  Re  Schofield  and  wife  (1891)  7  T.  L.  R.  60  ;  64  L.  T. 
538. 

Statutory  Separate  Property.  By  C.  S.  U.  C.  c.  73  the  provisions  now  em- 
bodied in  s.  5(1)  (2)  (4)  were  enacted.  The  canon  of  construction  early  laid 
down  with  regard  to  those  provisions  was  stated  by  Draper,  C.  J.  in  Krsemar 
v.  Glass  (1861)  10  C.  P.  475  in  these  words  :  "  Every  provision  for  these  pur- 
poses is  a  departure  from  the  common  law,  and  so  far  as  is  necessary  to  give 
these  provisions  hill  effect,  we  must  hold  the  common  law  is  superseded  by 
them.  But  it  is  against  principle  and  authority  to  infringe  any  further  than 
is  necessary  for  obtaining  the  full  measure  of  relief  or  benefit  the  act  was  in- 
tended to  give. "  This  principle  was  adopted  and  acted  upon  in  Royal  Cana- 
dian Bank  v.  Mitchell  (1868)  14  Gr.  412  ;  Wright  v.  Garden  (1869)  28  U.  C.  R. 
609;  Balsam  v.  Robinson  (1869)  19  C.  P.  263  ;  Mitchell  v.  Weir  (1872)  19  Gr. 
568  ;  Lawson  v.  Laidlaw  (1878)  3  A.  R.  77,  and  has  been  recently  affirmed  by 
the  Supreme  Court  in  Moore  v.  Jackson  (1893)  22  S.  C.  R.  210.  It  was  settled 
by  the  earlier  cases  just  cited  that  the  separate  estate  created  by  the  Statute 
was  not  analogous  to  the  equitable  settled  property  of  a  married  woman  settled 
to  her  separate  use  either  in  respect  of  the  power  of  disposition  or  in  respect 
of  its  liability  for  the  debts  of  the  owner  ;  see  Moore  v.  Jackson  (1893)  22  S.' 
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C.  R.  at  p  214.  Such  separate  property  was  not  liable  for  the  debts  of  a 
married  woman  ;  Royal  Canadian  Bank  v.  Mitchell  (1868)  14  Gr.  412 ;  Wright 
v.  Garden  (1869)  28  U.  C.  R.  609  ;  nor  did  the  wife  have  the  absolute  control 
and  disposition  thereover  without  the  husband's  consent ;  Emrick  v.  Sullivan 
(1865)  25  U.  C.  R.  105  ;  Balsam  v.  Robinson  (1869)  19  C.  P.  263  ;  but  see  as  to 
personal  property  ;  Lawson  v.  Laidlaw  (1878)  3  A.  R.  77,  91 ;  nor  could  it  be 
disposed  of  by  will  otherwise  than  as  provided  by  the  statute,  i.  e.,  among 
the  parties  now  mentioned  in  R.  S.  0.  (1897)  c.  128,  s.  6,  see  ante  pp.  635,  645. 
It  could  however  be  seized  and  sold  on  an  execution  against  her  husband  for  her 
torts;  C.  S.  U.  C.  c.  73,  s.  3.  The  husband  was  not  deprived  of  his  tenancy  by 
the  curtesy  in  the  wife's  lands  ;  ib.  s.  4,  but  such  estate  was  not  subject  to  the 
husband's  debts  during  the  wife's  life  ;  ib.  s.  13;  nor  to  his  interference;  Cam- 
eron v.  Walker  (1890)  19  0.  R.  212.  The  separate  property  was  liable  for  the 
wife's  debts  before  marriage  ;  ib.  s.  14  ;  and  a  husband  marrying  after  4th  May 
1859,  was  not  liable  for  the  wife's  ante-nuptial  debts  to  a  greater  extent  than 
the  value  of  his  interest  in  her  separate  property  ;  ib.  s.  15.  Personal  earnings 
«f  the  wife  during  coverture  were  not  separate  property  unless  she  obtained 
an  order  for  protection  thereof  ;  ib.  ss.  5-12.  Real  property,  not  comprised  in 
a  settlement  for  her  separate  use,  acquired  before  1st  July,  1884,  by  a  woman 
married  before  3rd  March,  1872,  is  still  subject  to  the  tenancy  of  the  curtesy 
of  the  husband  so  that  she  cannot,  without  an  order  under  R.  S.  0.  c.  165, 
convey  a  title  thereto  free  from  that  estate  of  the  husband  ;  Wylie  v.  Framp- 
ton  (1889)  17  0.  R.  515,  but  if  acquired  between  3rd  March,  1872,  and 
31st  December,  1877,  she  may  perhaps  dispose  thereof  free  from  that 
estate.  Such  property  was  nevertheless  separate  property  under  the 
Statute  and  as  such  was  liable  for  her  debts  and  engagements  ;  Moore  v.  Jack- 
son (1893)  22  S.  C.  R.  210.  The  case  of  Douglas  v.  Hutchinson  (1885)  12  A. 
R.  110  in  so  far  as  it  held  that  property  of  the  wife  in  order  to  be  liable  for 
debts  as  separate  estate  must  be  such  as  may  be  disposed  of  by  the  wife  with- 
out the  concurrence  of  the  husband  must  be  treated  as  overruled  ;  see  22  S.  C* 
R.  236. 

Important   changes  in   the   law   respecting  statutory  separate   estate  were 
effected  by  the  act  of  1872  (35  V.  c.  16).     The  principal  changes  were  : — 

(a)  Real  estate  held  by  her  was   to   be   for   her  separate  use,    free  from  an}' 
estate  of  the  husband  during  his  lifetime  and   from    his   debts  and  obligations 
and  from  any  claim  or  estate  by  him  as  tenant  bv  the  curtesy  ;  s.  1  ;  Boustead 
v.  Whitmore  (1875)  22  Gr.   222  ;  Furness  v.  Mitchell  (1879)  3  A.    R.  510; 
Bryson  v.  Ontario  and  Quebec  Ry.  Co.  (1885)  8  O.  R.  380.     This  section  is  now 
embodied  in  s.  5  (3). 

(b)  Personal   earnings   of   the    wife  were   made  separate  estate  without  any 
order  of  protection  ;  s.   7. 

(c)  The  husband  was  relieved  from  liability  for  his  wife's  ante-nuptial  debts 
and  for  debts  of  her  separate  business  and  upon  her  contracts  ;  s.  8. 

(d)  It  was  provided  that  "any   married  woman  may  be  sued  or  proceeded 
against  separately  from  her  husband  in  respect  of  any  of  her  separate  debts, 
engagements,  contracts  or  torts  as  if  she  were  unmarried  ;  s.  9. 

The  section  conferring  the  separate  vise  absolute!}7  upon  the  wife  was  not 
originally  confined  to  cases  where  the  marriage  took  place  after  the  passing  of 
the  act,  but  in  Dingman  v.  Austin  (1873)  33  U.C.R.  190  and  McCready  v.  Hig- 
gins  (1874)  24  C.  P.  233  it  was  said  that  the  section  was  not  retrospective. 
The  view  which  ultimately  prevailed,  however,  was  that  the  Act  did  not  take 
away  the  rights  of  a  husband  acquired  before  the  act,  but  that  as  to  all  lands 
acquired  after  the  act,  the  separate  use  attached  free  from  any  estate  or  ten- 
ancy by  the  curtesy  of  the  husband  ;  Adams  v  Loom  is  (1876)  24  Gr.  242  ;  Fur- 
ness  v.  Mitchell  (1879)  3  A.  R.  510,  but  it  was  settled  in  the  lajbter  case  that 
the  act  had  not  deprived  the  husband  of  his  tenancy  by  the  curtesy  in  lands 
not  disposed  of  by  the  wife  inter  vivos  or  by  will,  a  view  which,  prior  to  the 
decision,  had  been  affirmed  by  the  legislature  ;  40  V.  c.  7,  Sched.  A  (156)  and 
see  Hope  v.  Hope  (1892)  2  Ch.  336.  Upon  the  revision  of  the  Statutes  in  1877 
the  section  in  question  of  the  act  of  1872  was  expressly  confined  to  cases  where 
the  marriage  took  place  after  the  passing  of  the  act ;  R-S.O.  (1877)  c.  125  s.  4 
and  as  to  lands  acquired  between  31st  December,  1877,  and  1st  July,  1884,  the 
husbands  of  women  married  before  3rd  March,  1872,  cannot  be  deprived  by- 
the  conveyance  or  will  of  their  wives  of  their  tenancy  by  the  curtesy. 

In  1884  the  English  Married  Women's  Property  Act  1882  (45  &  46  V.  c  75), 
which  forms  the  basis  of  the  present  act,  was  in  the  main  adopted.     The  pro- 
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visions  now  in  force  so  far  as  they  affect  the  question  as  to  what  is  separate 
estate  may  be  thus  summarized  : — 

(a)  A  married  woman  is  capable  of  acquiring,  holding  and  disposing  by  wilt 
or  otherwise  of  the  legal  estate  in  real  and  personal  property. 

(b)  Personal  earnings  are  separate  estate. 

(c)  All  property  of  a  woman  married  on  or  after  1st  July,  1884,  is  separate 
estate. 

(d)  All  property  of  a  married  woman  married  before  1st  July,  1884,  is  separ- 
ate estate,  if  her  title,  whether  vested  or  contingent,  and  whether  in  possession, 
reversion  or  remainder,  accrued  after  that  date. 

(e)  The  act  permits  the  Court,  with  her  consent,  to  bind  separate  property 
which  she  is  restrained  from  anticipating. 

Alimony.  Alimony  is  not  separate  estate  ;  Anderson  v.  Lady  Hay  (1891)  7 
T.L.R.  113. 

Effect  of  Act  of  1884.  All  property  acquired  after  1884  by  a  married  woman 
whenever  married,  is  separate  estate.  Except  as  to  married  women  married 
after  2nd  March,  1872,  the  title  must  first  accrue  on  or  after  1st  July,  1884. 
Therefore,  property  to  which  such  a  married  woman  was  contingently  entitled 
before  that  date  is  not  separate  estate  ;  Re  Adame's  Trusts  (1885)  54  L.  J.  Ch. 
878  ;  Re  Trench's  Trusts  (1885)  L.R.  15  Ir.  406  ;  nor  is  property  in  which  she 
had  a  vested  remainder;  Re  Tucker,  Emanuel  v.  Parfit  (1885)  54  L.J.  Ch.  874  ; 
Reid  v.  Reid  (1886)  31  Ch.  D.  402  ;  Re  Hobson,  Webster  v.  Richards  (1886)  55 
L.  J.  Ch.  300.  But  a  mere  spes  succession™  is  not  title,  and  therefore,  where 
a  married  woman  became  entitled  after  1884,  to  a  share  in  property  as  one  of 
a  class  of  possible  next  to  kin  under  a  settlement  made  before  the  act,  her 
share  was  held  to  be  separate  estate  ;  Re  Parsons,  Stockley  v.  Parsons 
(1890)  45  Ch.  D.  51,  in  which  case  Re  Beaupre's  Trusts  (1888)  21  L.R.  Ir. 
397,  which  had  decided  the  contrary;  was  dissented  from. 

The  act  of  1884  (s.  22),  see  now  R.S.O.  c.  165  s.  3  infra,  dispensed  with  the 
necessity  of  the  concurrence  of  the  husband  in  the  wife's  conveyance  of  her 
property,  and  it  was  held  in  re  Gracey  and  Toronto  Real  Estate  Co.  (1888)  16 
O.R.  226,  that  she  could  make  a  valid  conveyance  of  a  vested  remainder, 
although  she  was  married  before  1872,  and  her  title  accrued  before  1884,  and 
her  husband  would  therefore  have  been  entitled  to  an  estate  by  the  curtesy,  if 
there  had  been  a  seisin  in  possession. 

Personal  Earnings.  The  Ontario  Act  differs  from  the  English  Act,  and  from 
the  legislation  prior  to  1887  as  to  personal  earnings.  The  English  Act  makes 
personal  earnings,  separate  estate,  if  gained  or  acquired  by  the  married  woman 
in  any  employment,  trade  or  occupation  in  which  she  is  engaged,  "  or  which 
she. carries  on  separately  from  her  husband,"  or  by  the  exercise  of  any  literary, 
artistic  or  scientific  skill  ;  45  &  46  Viet.  c.  75,  ss.  2,  5.  The  test  under  that 
Act  is  whether  she  is  trading  independently  of  her  husband,  and  without  being 
accountable  to  him  for  the  profits;  Re  Edwards,  Ex  parte  Harvey  (1895)43  W. 
R.  509.  These  sections  were  re-enacted  in  Ontario  in  the  Act  of  1884,  but  in 
1887  (50  Viet.  c.  7,  s.  22)  the  words  "and  in  which  her  husband  has  no  pro- 
prietary interest "  were  substituted  for  the  words  "or  which  she  carries  on 
separately  from  her  husband."  This  is  now  the  law  ;  see  s.  6  (1).  The  cases 
decided  under  the  former  Act  on  the  subject  of  separate  trading  have  little  or 
no  bearing  on  the  law  as  it  now  exists  ;  per  Osier,  J.  A. ,  Cooney  v.  Sheppard 
(1895)  23  A.R.  4.  The  section  puts  it  beyond  question  that  the  earnings  are 
separate  estate  ;  Robertson  v.  Laroque  (1889),  18  0.  R.  469.  A  woman  who 
owns  a  farm  may,  if  she  pleases,  maintain  her  husband  upon  it  in  idleness,  or  he 
may  devote  his  whole  time  and  services  in  managing  and  working  it  without  any 
pecuniary  return  whatever,  and  the  profits  will  be  the  wife's  separate  property; 
Baby  v.  Ross  (1892)  14  P.R.  440  ;  Cooney  v.  Sheppard  (1895)  23  A.R.  4.  The 
expression  "  proprietary  interest"  is  riot  employed  in  any  technical  or  limited 
sense  ;  it  signifies  simply  "  interest  as  an  owner  "  or  '•  legal  right  or  title  ; " 
per  Osier,  J.  A.,  ib.  at  p.  6.  The  stock  in  trade  with  which  the  business  is 
carried  on  by  the  wife  is  also  her  separate  property  ;  Ashworth  v.  Outram 
(1877)  5  Ch.  D.  923  ;  Dominion  Savings  and  Investment  Co.  v.  Kilroy  (1888), 
15  A.  R.  487.  The  wife's  earnings  in  connection  with  her  husband's  property 
by  keeping  boarders,  selling  milk,  butter  or  eggs  are  his  and  not  hers  ;  Young 
v.  Ward  (1897)  24  A.  R.  147  ;  Hamill  v.  Henry  (1866)  69  Iowa  752. 

Property  Held  Jointly.  Property  conveyed  to  a  husband  and  wife  was  form- 
erly held  by  them  by  entireties,  and  neither  could  convey  without  the  other. 
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The  enactment  that,  on  a  conveyance  to  two  or  more  persons,  it  should  be 
considered  that  they  held  as  tenants  in   common   (R.  S.  0.  c.  119,  s.  11),  was 
held  not  to1  affect  this  rule  ;  Re  Shaver   and  Hart  (1871)  31  U.C.R.  603,  where 
the   property   was   acquired   before    1836,  and   therefore  before  The  Married 
Women's  Property  Act  of  1859.     A  conveyance  to  a  husband  and  wife  after 
that  Statute  and  before  1872  would  not,  however,  entitle  the  wife  to  a  moiety 
as  separate   property;     Britton    v.    Knight    (1879)   29   C.    P.,    567;  Griffin 
v.    Patterson    (1881)   45    U.    R.    C.     536;     Re     Morse   (1875)   8   P.R.  475. 
It   has   been    held   that    land,    conveyed    in     1874    to    husband    and    wife 
who    were    married    in    1864,    is    held   by  them   as  tenants  in  common  and 
not  by  entireties,  and  that  the  wife's  moiety  is  separate  estate  ;  Re  Wilson  and 
Toronto  Electric  Light  Co.  (1891)  20  O.R.  397.     In  Griffin  v.  Patterson  (1881) 
45  U.C.R.  536  at  p.  554,  Armour,  J.,  said  :    "1  think  it  might  well  be  con- 
tended that  the  effect  of  The  Married  Women's  Acts  is  to  do  away  with  the  estate 
by  entireties,  and  to  make  the  devisees  tenants  in  common."     At  common  law 
husband  and  wife  were  treated  as  one  person  ;  Co.   Litt.   187  a.     Where  a 
residue  was  bequeathed  to  A,  B  his  wife,  C,  I),  E,  F  and  G  his  wife,  to  be 
equally  divided  between  them,  it  was  held  that  B  and  G  were  each  entitled  to 
one-seventh  ;  Re  Dixon,  Brvan  v.  Tull  (1889)   42  Ch.  U.  306.     In  Re  March, 
Mandef  v.  Harris  (1885)  24  Ch.  I).  222,  Mr.  Justice  Chitty  said:   "It  appears 
to  me  that  the  Act  makes  such  alterations  in  the  relafion  of   husband  and  wife 
that  it  severs  that  unity  of  person,  and  divided  that  compound  person  which 
the  law  formerly  recognized,  to  such  an  extent  as  to  render  it  wrong  for  the 
Court  to  apply  the  old  principle  which  was  founded  on  unity  of  person."  The 
decision  was  reversed  on  another  point  in  appeal  (1884)  27  Ch.  D.  166,  and  it 
was  dissented  from  in  Re  Jupp,  Jupp  v.  Buckwell  (1888)  39  Ch.  D.  148,  where 
on  a  gift  to  a  husband  and  a  wife  and  a  third  person,  it  was  held  that  the  hus- 
band and  wife  took  only  one  moiety,  and  that  the  only  effect  of  the  Statute  is 
that,  as  between  husband  and  wife,  what  the  wife  takes  is  her  separate  pro- 
perty.    The  rules  as  to  gifts  to  a  husband  and  wife  was,  however,  only  a  rule 
of  construction,  and  long  before  the  Act  it  was  held  that  any  indication,  how- 
ever slight,  of  an  intention  that  each  should  take  separately  was  sufficient  to 
defeat  the  application  thereof  ;    Warrington  v.  Warrington  (1842)  2  Hare  54  ; 
Dias  v.  Livera  (1879)   5  App.  Cas.  123,  136. 

Property  Covered  by  Marriage  Settlement.  S.  21  declares  that  nothing  in  the 
Act  shall  affect  settlements  or  agreements  therefor  made  either  before  or  after 
marriage.  Where  a  marriage  settlement  contained  a  provision  for  the  settlement 
of  any  future  acquired  property  of  the  wife,  and  after  the  Act  she  became  en- 
titled to  a  bequest  without  any  limitation  as  to  separate  use,  the  bequest  was 
held  to  come  within  the  covenant  to  settle,  and  therefore  had  to  be  dealt  with 
as  if  the  Act  had  not  been  passed.  The  section,  however,  has  not  the  effect 
of  preventing  the  interest  ot  a  married  woman  in  settled  funds,  with  respect  to 
which  she  has  a  general  power  of  appointment,  with  remainder  in  default  of 
appointment  to  her  executors,  administrators  or  assigns,  being  by  virtue  of 
the  Act  her  separate  property,  and  therefore  she  is  entitled  to  be  paid  the 
corpus  of  the  fund  for  her  separate  use;  Re  Onslow,  Plowden  v.  Gayford(1888) 
39  Ch.  D.  622;  Re  Davenport,  Turner  v.  King  (1895)  1  Ch.  361.  .  The  words 
"interfere  with  or  affect  any  settlement"  mean  invalidate  or  render  inopera- 
tive any  settlement  ;  Re  Armstrong  (1888)  32  Sol.  J.  577. 

SUMMARY. 

(1)  All  property,  which  under  the  doctrines  of  the  Court  of  Chancery  was 
equitable  separate  estate,  continues  to  be  such  and  subject  to  the  rules  respect- 
ing the   same,  except   that  the   married  woman   may  now  possess  the  legal 
estate. 

(2)  All  property  of  a  woman  married  on  or  before  4th  May,  1859  (not  com- 
prised in  any  marriage  contract  or  settlement:  Dawson  v.  Moffatt  (1886)  13 
O.  R.  170)  is  her  statutory  separate  property  except  (a)  property  taken  posses- 
sion of  by  her  husband  before  that  date,  (b)  property  received  from  her  hus- 
band during  coverture.     The  latter  is  probably  in  all  cases  equitable  separate 
estate  ;  Sherratt  v.  Merchants'  Bank  (1894)  21  A.  R.  473  ;  Trusts  Corporation 
v.  McCue  (1896)  28  0.  R.  116. 

(3)  All  property  of  a  woman  married  after  4th  May,  1859  (not  comprised  in 
any  marriage  contract  or  settlement)  is  statutory  separate  property,   except 
property  received  from  her  husband  during  coverture  which  is  probably  equit- 
able separate  estate. 
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(4)  All  property  of  a  woman  married  after  2nd  March,   1872,   is  separate 
estate. 

(5)  All  property  of  a  married  woman  her  title  to  which  accrued  after  1st 
July,  1884,  is  separate  estate,  no  matter  when  she  was  married. 

Power  of  Disposition.  A  married  woman  now  has  full  power  to  dispose  by 
deed  of  her  real  estate  whenever  acquired.  R.  S.  O.  c.  165,  s.  1.  Every  married 
woman  has  also  full  power  to  dispose  of  her  statutory  separate  personal  pro- 
perty acquired  since  1884,  and  personal  earnings  acquired  after  1872,  and  per- 
haps all  personalty  ;  Lawson  v.  Laidlaw  (1878)  3  A.  R.  77*  All  property  of  a 
married  woman  which  would  devolve  upon  her  heirs,  executors  or  administra- 
tors, may  be  disposed  of  by  will ;  R.  S.  0.  c.  128,  ss.  9  (5),  10,  26,  ante  p.  645. 
Equitable  separate  estate  which  was  free  from  restraint  upon  anticipation  was 
always  subject  to  be  disposed  of  by  the  married  woman  either  inter  vivos  or  by 
will ;  Taylor  v.  Meads  (1865)  4  DeG.  J.  &  J.  597  ;  Fettiplace  v.  Gorges  (1789) 
1  Ves.  Jr.  461,  1  R,  R.  79  ;  Sturgis  v.  Corp  (1806)  13  Ves.  190,  9  R.  R.  169 ; 
Adams  v.  Gamble  (1861)  12  Ir.  Ch.  R.  162. 

Liability  for  Debts.  At  common  law  a  married  woman  was  not  liable  for 
debts  contracted  during  coverture.  For  her  antenuptial  debts,  both  husband 
and  wife  could  be  sued,  and  until  1859  both  might  be  taken  in  execution  under 
a  c  apian,  and  the  wife  would  not  be  discharged  if  she  had  separate  property  ; 
Sparkes  v.  Bell  (1828)  8  B.  &  C.  1 ;  Jerguson  v.  Clay  worth  (1844)  6  Q.  B.  269; 
Larkin  v.  Marshall  (1850)  4  Ex.  804  ;  Edwards  v.  Martin  (1851)  17  Q.  B.  693 ; 
Ivens  v.  Butler  (1857)  7  E.  &  B.  159  ;  see  Scott  v.  Morley  (1887)  20  Q.  B.  I). 
129,  and  the  separate  estate  might  be  reached  in  equity  to  satisfy  such  obli- 
gations ;  Chubb  v.  Stretch  (1870)  L.  R.  9  Eq.  555.  In  equity,  obligations 
incurred  by  a  married  woman  could  be  enforced  against  her  separate  estate, 
if  either  expressly  or  by  implication  she  had  contracted  with  reference  to  it, 
and  with  the  intention  of  binding  it  ;  Matthewman's  case  (1866)  L.  R.  3  Eq. 
781.  The  onus  of  proving  this  was  on  the  plaintiff;  Murray  v.  Barlee 
(1834)  3  Myl.  &  K.  209,  41  R.  R.  52.  The  separate  estate  was  not  in  any 
way  fettered  by  the  contract,  nor  could  the  married  woman  be  prevented  from 
disposing  thereof  ;  Johnson  v.  Gallagher  (1861)  3  DeG.  F.  &  J.  494  ;  Robinson 
v.  Pickering,  (1881)  16  Ch.  1).  660;  Hemingway  v.  Braithwaite  (1889)  61 
L.  T.  224.  The  debt  could  be  enforced  only  against  such  separate  estate  as 
she  was  possessed  of  free  from  restraint  on  anticipation  at  the  time  of  the  con- 
tract, and  which  remained  at  the  time  judgment  was  given  ;  Pike  v.  Fitzgib- 
bon  (1881)  17  Ch.  D.  454;  Picard  v.  Hine  (1870)  L.  R.  5  Ch.  274;  King  v. 
Lucas  (1883)  23  Ch.  D.  712.  After  acquired  separate  property,  not  being  at 
the  time  of  the  contract  the  property  of  the  married  woman,  was  not  property 
to  be  made  available  in  a  Court  of  Equity,  because  the  contract  was,  as  against 
that  property,  no  contract  at  all ;  Pike  v.  Fitzgibbon  (1881)  17  Ch.  D.  454, 
466.  In  1872  the  Legislature,  as  we  have  seen  enacted  (35  V.  c.  16,  s.  9} 
that  a  married  woman  might  be  sued  (at  law  and  in  equity)  in  respect  of  her 
separate  debts,  engagements,  contracts  or  torts,  as  if  she  were  unmarried. 
The  Courts,  rightly  or  wrongly,  adopted  the  rules  relating  to  equitable  separ- 
ate estate,  and  it  was  settled  that  in  an  action  against  a  married  woman,  it 
was  necessary  to  show  that  she  was  possessed  of  separate  estate  ;  Darling  v. 
Rice  (1876)  1  A.  R.  43  ;  Lawson  v.  Laidlaw  (1878)  3  A.  R.  77  ;  Standard  Bank 
v.  Boulton  (1878)  3  A.  R.  93 ;  Clarke  v.  Creighton  (1881)  45  U.  C.  R.  514. 

It  would  seem  also  that  the  equai table  rule  was  extended  by  requiring  that 
the  separate  estate  should  be  an  immediate  possessory  interest,  and  that  an 
existing  trust  to  take  effect  in  possession  in  the  future  was  insufficient ;  Field 
v.  McArthur  (1876)  27  C.  P.  15;  Clarke  v.  Crieghton  (1881)  45  U.  C.  R.  514. 

The  Act  of  1884  enacted  that  every  contract  should  be  deemed  a  contract 
with  respect  to  and  to  bind  the  married  woman's  separate  property  unless  the 
contrary  should  be  shewn,  i.e.,  unless  the  property  was  of  such  a  nature  that 
the  presumption  could  not  arise  ;  Bonner  v.  Lyon  (1890)  38  W.  R.  541. 

The  enactment  of  1884  is  in  this  respect  of  importance  only  as  to  contracts 
made  before  13th  April,  1897.  The  presumption  of  intention  to  bind  separate 
estate  has  been  held  not  to  arise  where  the  married  woman  had  no  other  property 
but  her  own  and  her  children's  clothes,  as  it  would  be  absurd  to  assume  an 
intention  to  enter  into  a  contract  with  respect  to  property  which  she  could  not 
do  without;  Leak  v.  Driffield  (1890)  24  Q.B.D.  102.  Clothing  and  personal 
effects,  such  as  a  wedding  ring  and  a  watch  and  chain,  are  not  such  separate 
property  as  will  be  sufficient  to  raise  the  presumption  ;  Abraham  v.  Hacking, 
0896)27  O.R.  431  ;  Braunstein  v.  Lewis  (1891)  65  L.T.  449.  The  extent  of 
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the  engagement  which  she  entered  into  was  material,  and  where  she  bought 
jewellery  on  her  own  credit,  and  had  no  other  separate  estate  than  other 
jewellery  and  a  wardrobe  of  furs,  dresses  and  jackets,  the  presumption  of  an  inten- 
tion to  bind  the  same  as  her  separate  estate  was  made  ;  Bonner  v.  L^ou  (1890) 
38  W.R.  541.  And  where  she  had  an  income  of  £300  a  year,  subject  to  restraint 
on  anticipation,  and  a  house  rent  free,  which  she  sometimes  rented,  and  some 
jewellery  and  wearing  apparel,  the  presumption  of  intention  to  bind  the  same 
for  goods  supplied  was  also  made  ;  Everitt  v.  Paxton  (1891)  65  L.T.  383.  But 
where  the  amount  of  the  contract  was  large,  and  the  separate  property  con- 
sisted only  of  articles  of  personal  adornment,  the  presumption  did  not  arise  ; 
Harrison  v.  Harrison  (1888)  13  P.D.  180  ;  Braunstein  v.  Lewis  (1891)  65  L.T. 
449.  The  question  is  one  of  fact,  to  ascertain  whether  the  separate  property 
is  such  as  she  could  and  might  reasonably  have  contracted  credit  upon  ;  Sweet- 
land  v.  Neville  (1891)  21  O.  R.  412  ;  evidence  of  the  intention,  or  absence  of 
intention  so  to  contract,  as  to  bind  the  particular  property,  is  inadmissible  ; 
Bonner  v.  Lyon  (1890)  38  W.R.  541.  A  distributive  share  to  which  a  married 
woman  became  entitled,  under  the  Devolution  of  Estates  Act  three  days  before 
the  contract,  was  sufficient  to  raise  the  presumption  ;  Mulcahy  v.  Collins  (1894) 
24  O.R.  441.  Property  over  which  a  married  woman  has  a  power  of  appoint- 
ment by  deed  or  will,  with  a  gift  over  to  a  third  person  in  default  of  appoint- 
ment, is  not  such  separate  estate  as  would  before  1897,  enable  her  to  contract  ; 
Gordon  v.  Warren  (1897)  24  A.  R.  44.  Where  in  a  deed  to  a  married  woman 
grantee,  a  covenant  to  pay  off  a  mortgage  was  inserted,  but  she  did  not  execute 
the  deed,  she  was,  nevertheless,  held  bound  by  the  undertakings  expressed  in 
it  on  her  part  to  be  performed,  so  as  to  bind  the  separate  estate  ;  Small  v. 
Thompson  (1897)  28  S.C.R.  219  ;  and  a  claim  for  indemnity  can  be  enforced 
against  her  ;  Whittaker  v.  Kershaw  (1890)  45  Ch.  D.  320  ;  but  see  McMichael  v. 
Wilkie  (1891)  '18  A.R.  464.  A  wife  is  liable  to  her  husband  for  moneys  bor- 
rowed after  marriage  but  not  for  those  borrowed  before  ;  Butler  v.  Butler 
(1885)  16Q.B.D.  374. 

The  onus  of  proving  an  enforceable  contract  is  upon  the  plaintiff,  and  tin; 
possession  of  separate  estate  at  the  time  of  the  contract  must,  as  to  contracts 
before  13th  April,  1897,  be  alleged  and  proved  ;  Field  v.  McArthur  (1876)  27 
C.  P.  15  ;  Darling  v.  Rice  (1877)  1  A.  R.  43  ;  Re  Shakespeare,  Deakin  v.  Lakin 
(1885)  30  Ch.  D.  169;  Palliser  v.  Gurney  (1887)  19  Q.B.D.  519;  Stogdon  v. 
Lee  (1891)  1  Q.B.  661  ;  Canadian  Bank  of  Commerce  v.  Woodcock  (1889)  13 
P.R.  242.  In  the  absence  of  such  allegation  judgment  by  defaidt  could  riot 
be  obtained ;  Tetley  v.  Griffith  (1887)  57  L.T.  673  ;  Holtby  v.  Hodgson  (1889) 
24  Q.  B.  D.  103  at  p.  105  ;  and  a  special  endorsement  was  insufficient ;  Nesbitt 
v.  Armstrong  (1892)  14  P.R.  366. 

Under  the  Act  of  1884  a  contract  bound  not  only  the  separate  property 
which  the  married  woman  was  possessed  of  at  the  time  of  the  contract,  but 
also  all  her  subsequently  acquired  separate  property.  It  would  not  bind  pro- 
perty which  she  acquired  on  br  after  the  death  of  her  husband  ;  Re  Price, 
Stafford  v.  Noble  (1885)  28  Ch.  D.  709  ;  Beckett  v.  Tasker  (1887)  19Q.B.D.  7  ; 
Pelton  v.  Harrison  (1891)  2  Q.  B.  422  ;  Re  Hewitt  (1895)  1  Q.  B.  328  ;  Ham- 
mond v.  Keachie  (1897)  28  0.  R.  455,  but  upon  her  remarriage  all  separate 
property  not  subject  to  restraint  upon  anticipation  will  be  liable  for  debts  con- 
tracted during  the  first  coverture  ;  Jay  v.  Robinson  (1890)  25  Q.  B.  D.  467  ; 
but  a  restraint  imposed  only  by  herself  on  entering  into  the  second  marriage 
would  be  ineffectual  ;  s.  21  ;  unless  made  before  the  Act  of  1884  was  passed  ; 
Beckett  v.  Tasker  (1887)  19  Q.B.D.  12  ;  Smith  v.  Whitlock  (1886)  34  W.R.  414. 
Property  appointed  by  will  under  a  general  power  of  appointment  was  liable, 
although  the  married  woman  had  no  separate  estate  at  the  time  of  contracting  ; 
Re  Ann,  Wilson  v.  Ann  (1894)  1  Ch.  549. 

Act  of  1897.  Theact  of  1897  removed  from  13th  April  in  that  year  all  incapacity 
of  a  married  woman  to  contract ;  and  renders  liable  all  property  of  a  married 
woman,  whether  acquired  during  coverture  or  widowhood,  for  the  satisfaction 
of  her  contract  debts.  The  only  exception  is  separate  property,  which  she  is 
restrained  from  anticipating ;  s.  4.  The  Act  was  taken  from  The  Married 
Women's  Property  Act  1893  (56  &  57  V.  c.  63).  An  important  change,  how- 
ever, was  made  in  the  clause  dealing  with  the  restraint  on  anticipation.  The 
proviso  in  the  English  Act,  s.  1,  reads  "  Provided  that  nothing  in  this  section 
contained  shall  render  available  to  satisfy  any  liability  or  obligation  arising 
out  of  such  contract  any  separate  property  which  at  that  time  or  thereafter  she 
is  restrained  from  anticipating  ;"  see  Lowry  v.  Derham  (1895)  2  Ir.  R.  123. 
The  italicised  words  are  omitted  in  the  Ontario  Act.  It  may  be  that  under 
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the  Ontario  Act  any  property  which  becomes  freed  from  a  restraint  upon  antici- 
pation, may  thereupon  be  taken,  in  execution  to  satisfy  contract  debts, 
although  at  the  time  of  the  contract  or  judgment,  or  both,  the  restraint  was 
in  force.  As  the  restraint  ceases  with  the  coverture,  it  would  follow  that  the 
benefit  thereof  would  be  lost  on  the  husband's  death. 

Joint  Contract.  A  married  woman  may  contract  jointly  with  her  husband 
or  a  third  person  ;  Hulme  v.  Tenant  (1778)  1  Bro.  C.  C.  16  ;  Hoare  v.  Niblett 
(1891)  1  Q.B.  781  ;  Kerr  v.  Stripp  (1876)  40  U.  C.  R.  125 ;  Davies  v.  Jenkins 
(1877)  6  Ch.  D.  728  ;  Frazee  v.  McFarland  (1878)  43  U.  C.  R.  281  ;  Dingman 
v.Harris  (1894)  26  O.R.  84  ;  but  see  Homer  v.  Kerr  (1880)  6  A.R.  30. 

Restraint  on  Anticipation.  A  restraint  on  anticipation  may  be  created  b}' 
the  words  "  without  power  of  anticipation,"  or  words  importing  that  the 
married  woman  shall  not  have  power  to  deal  therewith,  or  with  the  income, 
before  it  becomes  payable  to  her  ;  Harrison  v.  Harrison  (1888)  13  P.  1).  180  ; 
Field  v.  .Evans  (1846)  15  Sim.  375  ;  Baker  v.  Bradley  (1857)  7  D.  M.  &  G.  597. 
A  mere  expression  of  wish  or  desire  not  to  sell  will  be  insufficient ;  Re  Hutch- 
ings  to  Burt  (1883)  59  L.  T.  490.  It  may  apply  to  either  real  or  personal  pro- 
perty, and  either  to  income  alone,  or  to  the  corpus  ;  Baggett  v.  Meux  (1846)  1 
Phil.  627  ;  Re  Currey,  Gibson  v.  Way  (No.  1)  (1886)  32  Ch.  D.  361  ;  Re  Grey, 
Acason  v.  Greenwood  (1887)  34  Ch.  D.  712  ;  Re  Tippett  and  Newbould  (1888) 
37  Ch.  D.  444.  Formerly  a  gift  to  the  separate  use  would  not  be  implied  from 
the  mere  existence  of  the  restraint  ;  Stogdon  v.  Lee  (1891)  1  Q.  B.  661  ;  but 
the  effect  of  the  Statutes,  as  they  now  exist,  is  that  any  devise  or  gift  to  a 
married  woman  is  for  her  separate  use,  and  a  restraint  on  anticipation  will 
therefore  attach  to  such  property,  although  the  property  is  not  also  expressed 
to  be  for  the  separate  use  of  the  married  woman  ;  Re  Lumley,  Ex  parte  Hood- 
Barrs  (1896)  2  Ch.  690.  After  the  death  of  the  husband,  the  restraint  falls 
with  the  separate  use  ;  Re  Woods  (1889)  61  L.  T.  197,-  but  it  will  generally 
revive  upon  re-marriage  ;  Tullett  v.  Armstrong  (1838)  1  Beav.  1  ;  4  Myl.  &  Cr. 
377  ;  Hawkes  v.  Hulback  (1870)  L.  R.  11  Eq.  5  ;  see  Moore  v.  Morris  (1857)  4 
Drew.  33.  The  restraint  ceases  to  attach  to  income  which  has  become  pay- 
able ;  Hood-Barrs  v.  Heriot  (1896)  A.  C.  174,  and  a  receiver  may  be  appointed 
of  any  arrears  due  at  the  date  of  the  judgment  ;  ib. ;  Whiteley  v.  Edwards 
(1896)  2  Q.  B.  48.  Arrears  accruing  subsequently  to  a  judgment,  would  not 
formerly  be  bound  by  the  judgment ;  Hood-Barrs  v.  Cathcart  (1894)  2  Q.  B. 
559  ;  Whiteley 'v.  Edwards  (1896)  2  Q.  B.  48  ;  Lowry  v.  Derham  (1895)  2  Ir. 
R.  123,  but  the  case  may  be  different  here  as  to  contract  debts  incurred  after  13th 
April,  1897  ;  see  s.  4  (2)  and  notes  supra.  The  fact  that  a  married  woman  is 
estopped  from  setting  up  the  restraint,  will  not  prevent  it  from  being  effect- 
ual ;  Bateman  v.  Faber  (1897)  2  Ch.  223. 

Where  the  direction  is  that  after  a  particular  estate,  a  fund  is  to  be  paid  to 
a  married  woman  for  her  separate  use,  as  the  same  shall  become  due  and  pay- 
able, and  not  by  way  of  anticipation,  the  restraint  ceases  upon  the  cessation 
of  the  particular  estate  ;  Re  Bown,  O'Halloran  v.  King  (1884)  27  Ch.  D.  411  ; 
Re  Holmes,  Hallows  v.  Holmes  (1892)  67  L.  T.  335. 

Removal  of  Restraint.  S.  9  authorizes  the  Court  to  bind  a  married  woman's 
interest  in  property,  notwithstanding  the  restraint.  Upon  an  application 
under  that  section,  it  is  the  duty  of  the  Court  to  inquire,  not  merely  how  it 
has  come  to  pass  that  money  is  wanted,  who  is  responsible  for  that  result,  and 
who  is  liable  for  debts  already  incurred,  but  also  to  what  extent  and  in  what 
manner,  benefit  will  be  secured  to  the  wife  by  granting  the  application,  and 
what,  if  any,  conditions  can  be  reasonably  and  properly  imposed  ;  Paget  v. 
Paget  (1898)  1  Ch.  47,  55.  The  jurisdiction  is  discretionary  only  ;  Re  Little, 
Harrison  v.  Harrison  (1889)  40  Ch.  D.  418  ;  Re  Jordan,  Kino  v.  Picard  (1886) 
55  L.  J.  Ch.  330,  and  strong  grounds  must  be  shewn  ;  Tamplin  v.  Miller  (1882) 
30  W.  R.  422.  The  Court  must  consider  whether  it  is  for  the  wife's  benefit 
pecuniary  or  otherwise  ;  Re  Pollard  (1896)  2  Ch.  552.  The  Court  has  bound 
the  property  by  approving  of  a  scheme  for  discharging  the  liabilities  of  a 
married  woman  ;  Re  Wilson -Stewart,  Keown-Boyd  v.  Gilmour  (1896)  75  L.  jT. 
381  ;  Re  C.'S  Settlement  (1887)  56  L.  J.  Ch.  556  ;  Hodges  v.  Hodges  (1882)  20 
Ch.  D.  749  ;  by  sanctioning  the  compromise  of  litigation,  with  reference  to 
an  annuity,  with  respect  to  which  restraint  was  imposed,  by  the  payment  of  a 
lump  sum  ;  Musgrave  v.  Sandeman  (1883)  48  L.  T.  215  ;  by  authorizing  money 
to  be  raised,  to  enable  life  policies  to  be  kept  ijp,  and  interest  on  a  mortgage 
paid  ;  Re  Milner,  Milner  v.  Milner  (1891)  3  (£h.  547  ;  and  to  complete  a  pur- 
chase ;  Re  Tennant  (1890)  25  L.  R.  Ir.  522  ;  and  for  an  advance  to  a  son  ;  Re 
Sawyer  (1896)  Ir.  R.  40,  or  to  pay  off  a  mortgage  ;  Re  Seagrave  (1886)  17  L. 
Z  1 
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R.  Ir.  375  ;  by  authorizing  shares  to  be  taken  in  a  Company,  in  lieu  of  an 
annuity  charged  on  a  partnership  business  ;  Re  Millar  (1890)  25  L.  R.  Ir.  107  ; 
by  authorizing  an  advantageous  sale  of  a  life  interest  ;  Re  Flood  (1883)  11  L. 
R.  Ir.  373  ;  by  authorizing  leases  to  be  made  ;  Re  Currey,  Gibson  v.  Way 
(1887)  56  L.  J.  Ch.  389.  On  reforming  certain  instruments,  the  Court  bound 
the  property  for  the  payment  of  the  costs,  notwithstanding  the  restraint ; 
Sedgwick  v.  Thomas  (1883)  48  L.  T.  100.  The  Court  refused  an  application 
where  the  proposed  dealing  might  cause  a  forfeiture  of  the  wife's  life  interest  ; 
Re  Jordan,  Kino  v.  Picard  (1886)  55  L.  J.  Ch.  330,  and  where  it  would  bene- 
fit only  the  estate  of  a  deceased  person  ;  Thomson  v.  Thomson  (1896)  P.  263. 
The  Court  will  only  enable  some  particular  disposition  to  be  made,  and  will 
not  altogether  remove  the  restraint  ;  Re  Warren  (1883)  52  L.  J.  Ch.  928.  It 
is  the  order  of  the  Court  which  binds  the  estate,  and  not  what  she  does  when 
the  restraint  is  removed  ;  Paget  v.  Paget  (1898)  1  Ch.  470. 

It  is  not  necessary  to  serve  the  trustees  with  notice  of  the  application  ;  Re 
Little  (1887)  36  Ch.  D.  701.  Where  an  order  is  obtained  for  the  purpose  of 
charging  the  property  with  money  to  be  applied  in  paying  the  husband's 
debts,  the  order  should  show  on  the  face  of  it  that  the  husband  is  to  be  liable 
to  indemnify  the  wife,  if  he  is  to  be  under  any  such  liability,  and  if  it  does 
not  do  so,  he  is  under  no  such  liability  '  Paget  v.  Paget  (1898)  1  Ch.  47,  470. 

//        Liability  for  torts  and  costs.     By  s.  17  the  liability  of  the  husband  for  wrongs 
^"tjp^ommiited  by   the   wife   after   marriage,   is  limited  to  such  property  as  he 
10     *7  /~*  /?    /£*J  ac(luires  through  her,  after  deducting  liabilities  already  satisfied  and  judgments 
«*  A .     I  .  /o\f   recovered  against   him,  in  respect  of  her   ante-nuptial   liabilities    and  post- 
nuptial torts.     It    is,    however,    provided   that   the   liability   of   a  husband 
married  before  1st  July,  1884,  is  not  to  be  increased  or  diminished  by  the 
Act.     For  torts  authorized  by   the  husband   he  was,    at   common  law,    and 
probably  still  is  personally  liable ;  see  Capell  v.  Powell  (1864)  17  C.  B.  N.  S.  743. 

For  torts  committed  by  the  wife  independently  of  her  husband,  both  were  at 
common  law  liable  to  be  sued  jointly,  during  the  coverture.  "  Strictly  speak- 
ing," said  Jessel  M.  R.,  "  she  cannot  commit  torts  ;  they  are  torts  of  the  hus- 
band, and  therefore  she  creates,  as  against  her  husband,  a  liability."  Wain- 
ford  v.  Heyl  (1875)  L.  R.  20  Eq.  321.  If  the  husband  died  before  judgment, 
the  widow  became  personally  liable  ;  Wright  v.  Leonard  (1861)  11  C.  B.  N.  S. 
258.  If  the  wife  died,  or  the  parties  were  divorced  before  judgment,  the  hus- 
band was  not  liable  ;  Capell  v.  Powell  (1864)  17  C.  B.  N.  S.  743.  The  Act  of 
1859  (s.  3)  provided  that  nothing  therein  contained  should  protect  the  property 
of  a  married  woman  from  seizure  and  sale  on  any  execution  against  her  husband 
for  her  torts,  and  that  in  such  case,  execution  should  be  first  levied  on  her 
separate  property.  The  husband  therefore  still  continued  liable  to  be  sued. 
The  Act  of  1872  (s.  9)  enabled  a  married  woman  to  be  sued  separately  from  her 
husband  in  respect  of  her  torts.  The  liability  of  the  wife  to  be  sued  alone,  did 
not  depend  upon  her  having  separate  property  ;  Consolidated  Bank  v.  Hender- 
son (1879)29  C.P.  549  ;  Barker  v.  Westover  (1884)  5  0.  R.  116,  The  Act  of  1872 
merely  allowed  her  to  be  sued  alone,  where  formerly  she  could  only  be  sued  with 
her  husband  ;  Stone  v.  Knapp  (1879)  29  C.  P.  605.  In  Amer  v.  Rogers  (1880) 
31  C.  P.  195,  Osier  J.  held  that  a  husband  was  no  longer  liable  to  be  sued  in 
respect  of  his  wife's  tort,  but  in  Seroka  v.  Kattenburg  (1886)  17  Q.  B.  D.  177, 
and  Lee  v.  Hopkins  (1890)  20  0.  R.  666,  it  is  held  that  where  the  marriage 
preceded  1st  .July,  1884,  the  husband  is  still  liable  as  at  common  law.  The 
wife's  separate  estate  was  not  in  equity  liable  to  satisfy  her  torts  or  breaches 
of  trust ;  Wainford  v.  Heyl  (1875)  L.  R.  20  Eq.  321  ;  but  at  law  upon  a  judg- 
ment being  recovered,  and  upon  the  wife  being  taken  in  execution  on  a  capias, 
the  Court  might  refuse  to  discharge  her,  if  she  had  separate  property,  until  the 
judgment  was  paid  ;  Fergusson  v.  Clay  worth  (1844)  6  Q.  B.  269.  Any  damages 
or  costs  recovered  against  a  married  woman  for  liabilities  incurred  during  cover- 
ture, are  payable  out  of  her  separate  estate,  and  not  otherwise  ;  ss.  3  (2),  18  ; 
Scott  v.  Morley  (1887)  20  Q.  B.  D.  120  ;  Whittaker  v.  Kershaw  (1890)  45  Ch. 
D.  320.  Only  such  separate  estate  as  she  is  possessed  of  at  the  date  of  the 
judgment  will  be  bound  ;  Cox  v.  Bennett  (1891)  1  Ch.  677,  625.  Arrears  of 
income  which  accrue  after  the  judgment,  but  which  she  was  restrained  from 
anticipating,  could  not  be  reached  ;  Re  Glanvil,  Ellis  v.  Johnson  (1886)  31  Ch. 
D.  532;  Hood-Barrs  v.  Cathcart  (1894)  2  Q.  B.  559;  Whitely  v.  Edwards 
(1896)  2  Q.  B.  48.  Where  a  bear  belonging  to  the  husband  was  allowed  to  be 
confined  on  the  separate  property  of  the  wife,  and  escaped  therefrom,  she  was 
held  responsible  for  injuries  inflicted  thereby  upon  the  principle  of  Rylands  v. 
Fletcher  (1868)  L.  R.  3  H.  L.  330  ;  Shaw  v.  McCreary  (1890)  19  O.  R.  39. 
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Household  liabilities.  A  woman  who  lives  with  her  husband  and  family,  and 
who  orders  household  supplies  or  provisions  in  the  ordinary  way,  as  managing 
the  household  is  not,  by  the  mere  fact  of  possessing  separate  estate,  deemed  to 
contract  with  reference  thereto  ;  Brown  y.  Winning  (1878)  43  U.  C.  R.  327  ; 
Griffin  v.  Patterson  (1881)  45  U.  C.  R.  536;  but  the  circumstances  may  be 
such,  as  to  lead  to  the  conclusion  that  she  was  contracting,  not  for  her  hus- 
band, but  for  herself  in  respect  of  her  separate  estate,  which  would  then  be 
liable  ;  Matthewman's  case  (1867)  L.  R.  3  Eq.  787.  S.  4  expressly  excepts 
contracts  entered  into  by  a  married  woman  as  an  agent. 

Husband's  liability  for  ante-nuptial  debts.  As  we  have  seen,  the  husband  is 
liable  for  his  wife's  debts  before  marriage,  only  to  the  extent  of  the  property 
acquired  through  her  ;  s.  17.  He  may  be  sued  either  alone  or  jointly  with  her; 
an  unsatisfied  judgment  against  her  separate  estate  is  no  bar  to  an  action 
against  him  ;  Beck  v.  Pierce  (1889)  23  Q.  B.  D.  316. 

Liability  as  executrix,  administratrix  or  trustee.  The  liabilities  incurred  by 
a  married  woman  by  reason  of  a  breach  of  trust  or  devastavit  are  declared  by 
the  Act  (s.  1)  to  be  contractual  liabilities.  The  husband  is  not  liable,  unless 
he  has  acted  or  intermeddled  in  the  trust  or  administration.  Formerly  the 
wife  could  not  be  executrix,  administratrix  or  trustee  without  her  husband's 
assent.  His  assent  to  her  acceptance  of  the  trust  made  him  liable  for  her 
breaches  of  trust;  Bahin  v.  Hughes  (1886)  31  Ch.  I).  390.  The  husband 
need  not  now  join  in  the  administration  bond  of  his  wife  ;  Re  Ayres  (1883)  8 
P.  D.  168 

Judgment  Proprietary.  For  debts  incurred  by  a  married  woman  during 
coverture,  no  personal  judgment  can  be  given  against  her  ;  it  is  her  separate 
estate  which  is  liable.  The  same  rule  applies  to  judgments  recovered  during 
the  coverture,  for  torts  committed  after  marriage.  The  judgment  is  proprie- 
tary ;  it  is  her  property  onlv  which  is  liable;  Kerr  v.  Stripp  (1876)  24  Gr. 
198;  Scott  v.  Morley  (1887)"  20  Q.  B.  D.  120;  Holtby  v.  Hodgson  (1889)  24 
Q.  B.  D.  103  ;  Re  McLeod  v.  Emigh  (1888)  12  P.  R.  450  ;  Re  Lynes,  Ex 
parte  Lester  (1893)  2  Q  B.  113  ;  Re  Hewitt,  Ex  parte  Levine  (1895)  1  Q. 
B.  428.  Summary  proceedings  upon  specially  endorsed  writs  were  in  Cam- 
eron v.  Heighs  (1890)  14  P.  R.  56,  said  to  be  inapplicable  to  proprietary 
judgments  ;  but  see  contra,  Nesbitt  v.  Armstrong  (1892)  14  P.  R.  366  ;  Downe 
v.  Fletcher  (1888)21  Q.  B.  D.  11.  The  judgment  against  a  married  woman 
for  ante-nuptial  liabilities  is  personal  and  not  proprietary  ;  Re  Teasdall  v. 
Brady  (1898)  18  P.  R.  104  ;  Robinson  v.  Lynes  (1894)  2  Q.  B.  577  ;  but  see 
s.  18  and  Downe  v.  Fletcher  (1888)  21  Q.  B.  D.  11,  where  the  judgment  was 
limited  to  separate  estate. 

Enforcing  Judgment.  If  the  property  is  in  the  hands  of  trustees,  the  judg- 
ment is  enforced  by  a  order  charging  the  property,  and  appointing  a 
receiver ;  Lawson  v.  Laidlaw  (1878)  3  A.  R.  77,  91,  92  ;  Whiteley  v.  Edwards 
(1896)  2  Q.  B.  48.  If  it  is  tangible  property  owned  by  the  married  woman, 
it  may  be  reached  in  the  ordinary  way  by  a  fieri  facias  ;  Beemer  v.  Oliver 

(1884)  10  A.  R.  650,  661  ;  Moore  v.  Jackson  (*1893)  22  S.  C.  R.  210,  235  ;  C. 
R.  Form  167.     An  inquiry  may  be  directed  to  ascertain  what  the  separate 
estate  consists  of,  and  appointing  a  person  to  receive  it,  until  the  debt  and 
costs  are  paid  ;  Re  Pearce  and  Waller  (1883)  24  Ch.  D.  405  ;  the  plaintiff  may 
be  appointed  receiver  ;  McGarry  v.    vVhite  (1885)   16  L.    R.   Ir.    322.     The 
trustees  of  any  settlement  may  be  ordered  to  produce  it ;  Bursill  v.  Tanner 

(1885)  16  Q.  B.   D.  1  ;    and  the  defendant  may  be  examined  as  to  the  par- 
ticulars of  her  separate  property  ;  Aylesford  v.  Great  Western  Ry.   Co.  (1892) 
2  Q.  B.  626.     Where  furniture  is  settled  for  the  joint  use  of  the  husband  and 
wife,  with  a  power  of  appointment,  there  is  no  power  to  appoint  a  Receiver  of 
the  wife's  interest  therein  ;  Whittaker  v.  Cohen  (1893)  69  L.  T.  451. 

Remedies  of  Married  Women.  The  Act  of  1872  (s.  9)  gave  to  the  married 
woman  the  power  to  maintain  actions  for  the  protection  of  her  separate  estate 
against  all  persons  whomsoever.  In  1884  the  present  s.  15,  which  is  taken 
from  s.  12  of  the  English  Act,  was  substituted  for  the  section  theretofore  in 
force.  An  injunction  restraining  the  husband  from  entering  a  house  which  is 
her  separate  property  mav  be  obtained  ;  Donnelly  v.  Donnelly  (1885)  9  0.  R. 
673;  Wood  v.  Wood  (1871)  19  W.  R.  1049;  Symonds  v.  Hallett  (1883)24 
Ch.  D.  346.  Her  own  undertaking  as  to  damages  will  be  accepted  ;  Re  Prynne- 
(1885)  53  L.  T.  465  ;  and  it  may  be  enforced  by  her  husband ;  Hunt  v.  Hunt 
(1885)  54  L.  J.  Ch.  289.  She  may  also  maintain  an  action  for  trespass  against 
any  one  who  enters  her  own  house  against  her  will,  though  by  the  authority  of 
the  husband,  and  unconnected  with  the  desire  of  the  husband  to  live  with  her  ; 
Weldon  v.  De  Bathe  (1884)  14  Q.  B.  D.  339.  Where  a  husband  is  sued  for 
moneys  lent  out  of  separate  estate,  a  distinct  contract  for  payment  must  be 
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proved;  Re  Miller  (1877)  1  A.  R.  396;  Hopkins  v.  Hopkins  (1883)7  0.  R.  224  ; 
Defresne  v.  Defresne  (1885)  10  O.R.  773  ;  Warner  v.  Murray  (1889)  16S.C.R.  720; 
Ex  parte  Home,  Re  Home  (1886)  54  L.  T.  301.  Income  of  separate  estate  re- 
ceived by  the  husband,  and  used  for  the  joint  purposes  of  the  husband  and  wife, 
or  even  in  the  husband's  business,  does  not  constitute  a  debt  of  his  to  the 
wife  ;  Beresford  v.  Armagh  (1844)  13  Sim.  643  ;  Caton  v.  Rideout  (1849)  1 
Mac.  &  G.  599  ;  Rice  v.  Rice  (1899)  31  0.  R.  59,  unless  there  is  clear  evidence 
that  her  husband  received  the  income  by  way  of  loan  ;  Alexander  v.  Barnhill 
(1888)  21  L.  R.  Ir.  511.  Investments  of  income  received  by  the  husband  with 
the  wife's  assent  will  belong  to  him  ;  Edwards  v.  Cheyne  (1888)  13  App.  Gas. 
385.  A  wife  who  has  assented  to  the  trustee  of  separate  property  paying  the 
income  to  her  husband,  cannot  maintain  an  action  against  the  trustee  ;  Payne 
v.  Little  (1858)  26  Beav.  1.  It  makes  no  difference  if  the  husband  himself  is 
the  trustee  ;  Caton  v.  Rideout  (1849)  1  Mac.  &  G.  599,  or  that  the  wife  is 
restrained  from  anticipation  ;  Rowley  v.  Un win  (1855)  2  K.  &  J.  138  ;  Edwards 
v.  Cheyne  (1888)  13  App.  Gas.  385  ;  or  that  the  income  remains  unspent  in 
the  husband's  hands  ;  Beresford  v.  Armagh  (1844)  13  Sim.  643.  There  is  a 
great  difference  between  the  receipt  of  the  income,  and  of  the  corpus.  In  the 
latter  case  the  onus  of  proof  of  a  gift  by  the  wife  to  the  husband  is  upon  him, 
and  must  be  clearly  established,  or  else  the  husband  will  be  held  to  be  a 
trustee  for  the  wife  ;  Alexander  v.  Barnhill  (1888)  21  L.  R.  Ir.  511  ;  Green  v. 
Carlill  (1877)  4  Ch.  D.  882  ;  Re  Flamante,  Wood  v.  Cook  (1889)  40  Ch.  D. 
461  ;  Re  Balke  (1889)  60  L.  T.  663  ;  and  the  Statute  of  Limitations  will  be  no 
defence  if  the  money  is  unaccounted  for  ;  Wassell  v.  Laggatt  (1896)  1  Ch. 
554;  Briggs  v.  Wilson  (1897)  24  A.  R.  521  ;  unless  the  husband  could  show 
that  he  received  it  by  way  of  loan  or  can  bring  himself  within  s.  32  of  the 
Trustee  Act ;  ante  pp.  393-4.  An  action  by  a  wife  is  not  maintainable  against 
another  woman,  for  the  alienation  of  the  husband's  affections  ;  such  an  action 
is  not  one  for  the  protection  or  security  of  her  separate  property  ;  Lellis  v. 
Lambert  (1897)  24  A.  R.  653.  She  may,  however,  sue  for  personal  injuries  to 
herself,  in  cases  in  which,  before  the  act,  she  would  have  had  a  right  of  action, 
to  which  action  the  husband  was  a  necessary  party  ;  e.g.  for  libel  ;  Spahr  v. 
Bean  (1889)  18  0.  R.  70  ;  for  assault  and  libel  ;  Weldon  v.  Winslow  (1884), 
13  Q.  B.  D.  784.  The  damages  recovered  will  be  her  separate  property  ;  s.  3 
(2).  Even  when  the  husband  joins  in  an  action  for  personal  injuries  to  the 
wife,  the  damages  awarded  to  her  will  be  her  separate  estate  ;  Beasley  v. 
Roney  (1891)  1  Q.  B.  509. 

Disputes  between  husband  and  wife.  Under  s.  19  disputes  as  to  property 
between  a  husband  and  wife  may  be  settled  in  a  summary  manner.  A  reference 
may  be  directed  ;  Phillips  v.  Phillips  (1888)  13  P.  D.  220;  but  an  order  for 
delivery  must  be  made  by  the  Court  or  Judge  ;  Wood  v.  Wood  (1889)  14  P. 
D.  157.  Money  expended  by  husband  or  wife  on  the  property  of  the  other, 
will  enure  to  the  benefit  of  the  owner  of  the  property,  unless  expended  under 
mistake,  when  a  lien  may  be  declared  ;  Neesom  v.  Clarkson  (1844)  4  Hare  97; 
Till  v.  Till  (1887)  15  0.  R.  133. 

Statute  of  Limitations.  When  power  was  given  to  a  married  woman  to 
maintain  actions,  she  became  discovert,  within  the  meaning  of  the  Statute  of 
Limitations  ;  Lowe  v.  Fox  (1885)  15  Q.  B.  D.  667  ;  Weldon  v.  Neal(1884)  51  L. 
T.  289.  She  must,  therefore,  bring  her  action  within  the  same  time  as  a 
feme  sole  ;  Re  Laws,  Laws  v.  Laws  (1881)  28  Gr.  382,  but  see  Carroll  v.  Fitz- 
gerald (1880)  5  A.  R.  322.  In  actions  against  a  married  woman,  the  Court 
will  act  on  the  analogy  of  the  Statutes  of  Limitations,  so  that  an  action  by  a 
husband  against  his  wife  for  money  loaned,  would  be  barred  at  the  same  time 
.-is  an  action  against  a  stranger;  Re  Hastings,  Hallett  v.  Hastings  (1887) 
35  Ch.  D.  94. 

Injunction.  A  married  woman  cannot  be  restrained  by  injunction,  from 
disposing  of  her  separate  estate  ;  Robinson  v.  Pickering  (1881)  16  Ch.  D.  660; 
Merchants'  Bank  v.  Bell  (1881)  29  Gr.  413. 

Commitment  to  Gaol.  A  married  woman  may  be  committed  to  gaol,  for 
refusal  to  attend  for  examination  as  a  judgment  debtor*;  Metropolitan  Loan  & 
S.  Co.  v.  Mara  (1880)  8  P.  R.  355;  Pearson  v.  Essery  (1888)  12  P.  R.  466; 
Watson  v.  Ontario  Supply  Co.  (1890)  14  P.  R.  96  ;  Re  Teasdall  v.  Brady 
(1898)  18  P.  R.  104,  but  see  Re  McLeod  v.  Emigh  (1888)  13  P.  R,  450. 

Death  of  wife.  Upon  the  death  of  the  married  woman,  the  Court  will  ad- 
minister her  separate  property  ;  Merchants' Bank  v.  Bell  (1881)  29  Gr.  413. 
The  husband  is  liable  for  her  debts,  to  the  extent  of  property  taken  by  him 
jure  mariti  ;  Surman  v.  Wharton  (1891)  1  Q.  B.  491.  Where  a  husband,  <»n 
marriage,  renounces  any  claim  to  the  property  of  the  wife,  he  will  not  be 
entitled  on  intestacv,  to  administration  thereof,  or  to-  any  share  therein  ; 
Dorsey  v.  Dorsey  (1899)  30  0.  R.  183. 
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CHAPTER   164. 


An  Act  respecting  Dower. 


SHORT  TITLE,  s.  1. 
DOWER,  OUT  OF  EQUITABLE  ESTATES, 
s.  2. 

DOWER     WHERE      HUSBAND      HAD       A 

RIGHT  OF  ENTRY,  S.   3. 
DOWER    NOT     RECOVERABLE     OUT     OF 

WILD  LANDS,  S.   4. 
DOWER   IN    CERTAIN    MINING    LANDS, 

S.   5. 

No  DOWER  ad  ostium  ecclesice  or  ex 
assensu  patris,  s.  6. 


EFFECT  OF  BAR  OF  DOWER  IN  MORT- 
GAGES, ss.  7-10. 
PROVISIONS    FOR    CONVEYING    FREE 

FROM  DOWER  WHERE  WIFE  DISEN- 
TITLED OR  A  LUNATIC,  SS.  11-17- 

REGISTRATION  AND  FORM  OF  ORDERS, 
ss.  18-21. 

CERTAIN  DEEDS  TO  HAVE  THE  EFFECT 
OF  BARRING  DOWER,  S.  22. 


HER  MAJESTY,  by  and  with   the  advice  and  consent  of 
the    Legislative  Assembly  of  the  Province  of  Ontario, 
enacts  as  follows  :— 

1.  This  Act  may  be  cited  as    "The    Dower   Act,"    59    V.  Short  title, 
c.  40,  s.  1. 


£.  Where  a  husbandries  beneficially  Anf.iflp^  to  any  land  for  Dower  out  of 
an  interest  which  does  not  entitle  his  widow  to  dower  at 
common  law,  and  such  interest,  whether  wholly  equitable  or 
partly  legal  and  partly  equitable,  is  an  estate  of  inheritance  in 
possession,  or  equal  to  an  estate  of  inheritance  in  possession, 
(other  than  an  estate  in  joint  tenancy),  then  his  widow  shall 
be  entitled  to  dower  out  of  such  land.  R.  S.  0.  1887, 
c.  133,  s.  1. 


.^| 


3.  Where  a  husband  has  been  entitled  to  a  right  of  entry  or  Dower  where 

C3  */  i  i  j     i        J 

action  in  any  land,  and  his  widow  would  be  entitled  to  dower  ^ht  of  entr  * 

out  of  the  same  if  he  had  recovered  possession  thereof,  she  shall 

be  entitled  to  dower  out  of  the  same  although  her  husband  did 

not  recover  possession  thereof ;  but  such  dower  shall  be  sued 

for  or  obtained  within  the  period  during  which  such  right  of 

entry  or  action  might  be  enforced.      R.  S.  0.  1887,  c.  133,  s.  2. 

4.  Dower  shall  not  be  recoverable  out  of  any  separate  and  Dower  not  re- 
distinct  lot,  tract  or  parcel  of  land,  which,  at  the  time  of  the  of]and1nOUt 
alienation  by  the  husband  or  at  the  time  of  his  death,  if  he  state  of  nature 
died  seised  thereof,  was  in  a  state  of  nature,  and  unimproved  when  allened- 
by  clearing,  fencing  or  otherwise  for  the  purposes  of  cultivation 

or  occupation  ;  but  this  shall  not  restrict  or  diminish  the  right 
to    have     woodland  assigned   to   the  dowress    under   section 
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Rev.  Stat. 
c.  67. 


Dower  in  land 
patented  as 

Mining  Land. 
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Certain  dower 
abolished. 


Effect  of  bar 
of  dower  in 
mortgages. 


ife  entitled 
to  dower 
in  surplus  of 
purchase 
money  arising 
from  sale 
under  mort- 
gage. 


Where  made 
on  or  after 
16th  April, 
1895. 


9  of  The  Dower  Procedure  Act,  from  which  it  shall  be 
lawful  for  her  to  take  firewood  necessary  for  her  own  use, 
and  timber  for  fencing  the  other  portions  of  land  assigned 
to  her  of  the  same  lot,  tract  or  parcel.  R.  S.  0. 1887,  c.  133,  s.  3. 

5.  No  dower  shall  be  recoverable  out  of  any  land  which  has 
been  heretofore  or  shall  be  hereafter  granted  by  the  Crown  as 
mining  land  in  case  such  land  is  on  or  after  the  31st  day  of 
December,  1897,  conveyed  to  the  husband  of  the  person  claim- 
ing dower  and  such  husband  does  not  die  entitled  thereto. 
60  V.  c.  15,  s.  6. 

0.  No  widow  shall  be  entitled  to  dower  ad  ostium  ecclesue, 
or  dower  ex  assensu  patris.  R.  S.  0.  1887,  c.  133,  s.  4. 

1. — (1)  No  bar  of  dower  contained  in  any  mortgage,  or  other 
instrument  intended  to  have  the  effect  of  a  mortgage  or  other 
security,  upon  real  estate,  shall  operate  to  bar  such  dowej^to 
any  greater  extent  than  shall  be  necessary  to  give  full  effect  to 
rights  of  the  mortgagee  or  grantee  under  such  instrument. 
R.  S.  0.  1887,  c.  133,  s.  5. 

(2)  In  the  event  of  a  sale  of  the  land  comprised  in  such 
mortgage  or  other  instrument,  under  any  power  of  sale  con- 
tained therein  or  under  any  legal  process,  the  wife  of  the  mort- 
gagor or  grantor  who  shall  have  so  barred  her  dower  in  such 
lands,  shall  be  entitled  to  dower  in  any  surplus  of  the  purchase 
money  arising  from  such  sale,  which  may  remain  after  satis- 
faction of  the  claim  of  the  mortgagee  or  grantee,  to  the  same 
extent  as  she  would  have  been  entitled  to  dower  in  the  land 
from  which  such  surplus  purchase  money  shall  be  derived  had 
the  same  not  been  sold.  R.  S.  0.  1887,  c.  133,  s.  6. 

[As  to  right  to  dower  under  The  Land  Titles  Act  where  land 
acquired  subject  to  U  charge,  or  where  owner  after  charging 
land  marries,  see  Cap.  138,  s.  50.] 

8. — (1)  In  the  event  of  the  land,  comprised  in  any  mortgage 
or  other  instrument  executed  on  or  after  the  16th  day  of  April, 
189 5, by  which  the  mortgagor's  wife  barred  her  dower,  being  sold 
under  any  power  of  sale  contained  in  the  mortgage,  or  under 
any  legal  process,  the  wife  shall  be  entitled  to  dower  in  any 
surplus  of  the  purchase  money  arising  from  such  sale,  which 
may  remain  after  satisfaction  of  the  claim  of  the  mort- 
gagee or  grantee,  to  the  same  extent  as  she  would  have  been 
entitled  to  dower  in  the  land  had  the  same  not  been  sold  ; 
and  the  amount  to  which  she  is  entitled  shall  be  calculqrt-ftd  "" 
the  basis  of  the  amount  realized  from  the  sale  of  the  lan^l.  and 
not  upon  the  amount,  rp.^lizp.rl  frnr^  fftA  "lift,  QV^T  ^nr>  ^h**™ 
amount  nf  t.TT^  mortgage  only. 


(2)  This  section  shall  not  apply  where  the  mortgage  is  for 
the  unpaid  purchase  money  of  the  landj  and  nothing  in  this 
section  contained  shall  be  construed  to  aftect,  by  implication  or 
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otherwise,  any  question  in  the  case  of  mortgages  executed 
before  the  said  16th  day  of  April,  1895.  58  V.  c.  25,  s.  3. 

9.  —  (1)  A  mortgagee  or  other  person  holding  any  money  out  of  Payment  of 
which  a  married  woman^shall  be  dowable  under  the  preceding  mto 

two  sections  of  this  Actmay  pay  the  same  into  the  High  Court 
to  the  credit  of  suchjnarried  woman  and  the  other  persons 
mterestgoVthgrein. 

(2)  The  High  Court  or  a  Judge  thereof,  may  on  a  summary  Order  for  se- 
application  by  petition  or  motion,  make  such  order  for  securing  curing  risnt 

,fr     .    -,,        r/-,r  »  .  D  of  dower. 

the  right  of  dower  of  any  married  woman,  in  any  money  out 
of  which  she  shall  be  dowable,  as  may  be  just.  R  S.  0. 
1887,  c.  133,  s.  7. 

1  0.  ^A.  widow  shall  not  be  entitled  to  take  her  interesLin  Widow's 
money  under  sections  7  and  8   of  this  ActT  and   in   addition  e 
thereto  a  share  of  the  money  as  personal  estate.     R.  S.  0.  1887, 
c.  133,  s.  8. 

1  1.  Where  a  person,  whose  wife  is  a  lunatic  and  confined  Where  wife  is 
as  such  in  a  public  lunatic  asylum  in  this  Province,  has  here-  finSln^n°n" 
tofore  while  his  wife  was  go  Armfinftr!,  become  the_j£w_ner_GJ:  asylum  and 
land  or  hereafter  while  she  is  so  confined  becomes  the  owner  te?JJoh  con- 
of  land,  such  person  may  sell  and  convey  or  mortgage  such  nnement  ac- 
land,  freed  and  discharged  of  any  claim  of  his  said  wife  for  <iuires  land- 
dower  therein,  but  no  such  conveyance  or  mortgage  shall  be 
made   after   the   discharge   of   the   said  wife  from  the  said 
asylum.     59  V.  c.  40,  s.  5. 


.  —  (1)  Where  the  wife  of  an  owner  of  land  has  been  living  Application  in 
apart  from  him  for  two  years  under  such  circumstances  as  by  orderto  m°rt~ 

,.         ,.,11         ,  •*  f,y    J  -j  -  r-  -  —  j  —  :  -  -      A      ./-gage  or  sell  free 

law  disentitle  her  to  alimony,  and  such  owner  is  desirous  of  sell-  from  dower 
ing  or  mortgaging  the  land  free  from  dower,  he  may  apply  to  a  wn.ere  wife 
Judge  of  the  High  Court,  and,  if  the  Judge  approves,  he  may,  by  from  her 
an   order   to    be   made   by   him   in   a   summary   way,   upon  husband. 
such  evidence  as  to  the  Judge  seems  meet,  and  either  ex  parte 
or  upon  notice  (to  be  served  personally  unless  the  Judge  other-  ' 
wise  directs),  dispense  with  the  concurrence  of  the  wife  for 
the  purpose  of  barring  her  dower,  and  he  shall  (unless  the  wife 
has  been  so  living  apart  from  her  husband  under  such  circum- 
stances as  disentitle  her  to  dower)  ascertain  and  state  in  the  order 
the  value  of  such  dower,  and  order  such  amount  to  remain  a 
charge  upon  the  property,  or  to  be  secured  otherwise  for  the 
wife's  benefit,  or  to  be  paid  and  applied  for  her  benefit  as  he 
deems   best  ;  and   thereupon   a   conveyance  or   mortgage   by 
the  husband,   expressed   to    be  free  from  his   wife's   dower, 
shall,  subject  to  any  terms  mentioned  in  the  order,  be  sufficient 
to  bar  her  right   thereto,  as  if  she  had  duly  executed  a  deed 
jointly  with  her  husband  for  that  purpose. 

(2)  This    section  shall  extend  to    any    case    in    which    an 
agreement  for  sale  had  been  made,  and  a  conveyance  executed 
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by  the  husband  before  the  5th  day  of  March,  1880,  ami  part  of  the 
purchase  money  retained  by  the  purchaser  -on-a.fip.m-mf  nf  HnwAr 
nrjm  indemnify  given  against,  snch  dnyftr.  R.  S.  O.  1887, 
c.  133,  s.  9. 


Application 
where  wife 
is  a  lunatic 
confined  in 
an  asylum. 


Dower  to  be 
ascertained 
and  to  be 
charge  on  land 
or  secured  for 
wife's  benefit. 


1 3. — (1)  Where  an  owner  of  land  whose  wife  is  a  lunatic,  or  of 
unsound  mind,  and  confined  as  such  in  a  lunatic  asylum,  is 
desirous  of  selling  or  mortgaging  the  land  free  from  dower,  he 
may  apply  in  that  behalf  to  the  Judge  of  the  County  Court  of  the 
county  in  which  hp.  resides  or  to  a  Judge  of  the  High  Court,  and 
if  the  Judge  approves,  he  may,  by  an  order  to  be  made  by  him 
in  a  summary  way,  upon  such  evidence  as  to  the  Judge  seems 
meet,  and  either  ex  parte  or  upon  such  notice  as  he  may  deem 
requisite,  dispense  with  the  concurrence  of  the  wife  for  the 
purpose  of  barring  her  dower,  and  he  shall  also  ascertain  and 
state  in  the  order  the  value  of  such  dower,  and  order  such 
amount  to  remain  a  charge  upon  the  property,  or  to  be  secured 
otherwise  for  the  wife's  benefit,  or  to  be  paid  and  applied  for 
her  benefit  as  he  deems best,and  thereupon  a  conveyance  or  mort- 
gage by  the  husband,  expressed  to  be  free  from  his  wife's  dower, 
shall,  subject  to  the  terms  and  conditions  mentioned  in  the 
order,  be  sufficient  to  bar  her  right  thereto,  as  if  she  were  of 
sound  mind,  and  had  duly  executed  a  deed  jointly  with  her 
husband  for  that  purpose. 

(2)  On  every  such  application  the  Judge  shall  be  entitled  to 
his   own   use   to   a   fee   of  $5,   and  no  other  fee   or   charge 
of  any  kind  shall  be  payable  in  respect  thereof. 

(3)  This  section  shall  apply  to  any  case  in  which   an  agree- 
ment for  sale  has  been  made  and  a  conveyance  has  been  exe- 
cuted by  the  husband,  and  any  part  of  the  purchase  money 
has  been  retained  by  the  purchaser  on  account  of  dower,  and 
to  any  case  in  which  an  indemnity  has  been  given  against  the 
dower  of  the  wife.      R.  S.  O.  1887,  c.  133,  s.  10. 


Application 

rhe  t^  ^hf  6t  is 
not  confined 


14.  —  (1)  In  case  the  gaol  surgeon  of  any  county  or  district 

rftsif}es.  and  another 


titioner  to  be  named  by  the  Judge  T  shall  each  certify  (Form  A) 
in  an  asylum,  that  he  has  personally  examined  such  married  woman  and  that 
he  is  of  opinion  that  she  is  insane,  and  thft  .Tndgft  nf  tliA  Hnnnf.y 
Court  of  the  county  in  which  such  married  woman  reaide.s,  or 
a  Judge  of  the  High  Donr^  also  certifies  (Form  B)  that  he 


has  personally  examined  such  married  woman,  and  that  from 
such  examination  and  from  the  evidence  adduced  before  him, 
if  such  Judge  thinks  it  expedient  to  hear  evidence,  he  is 
of  opinion  that  such  married  women  is  insane,  the  said  Judge 
may  make  the  like  order  as  by  the  preceding  section  of  this  Act,  is 
authorized  in  the  case  of  a  married  woman  of  unsound  mind 
who  is  confined  in  an  asylum  for  the  insane. 

(2)  The  examination  and  certificates  required  by  this  section 
must  all  be  made  and  granted  within  a  period  of_one__jnonth, 
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•or  such  certificates  shall  not  be  acted  upon  by  the  said  Judge, 
and  the  application  shall  not  be  entertained  unless  it  is  made 
within  one  month  of  the_dajr_jipon  which  the  last  of  such 
examinations  took  place.  R.  S.  0. 1887,  c.  133,  s.  11. 

1 5.  In  case  a  Judge  makes  an  order  under  any  of  the  preced-  Subsequent 
ing  three  sections  of  this  Act,  with  reference  to  any  parcel  of  land,  ^dge^to 
he  may  afterwards  make  orders  in  respect  of  other  sales  or  other  sales  or 
mortgages,  either  on  the  like  evidence  as  is  required  for  the  mortgages. 
first  application,  or  on  any  other  evidence  which  may  satisfy 
him,  of  the  continued  insanity  of  the  married  woman.    R.  S.  0. 
1887,  c.  133,  s.  12. 


10.  Sections  12,  13,  14  and  15  of  this  Act  shall  apply  to 
any  case  where  any  person  owns,  or  has  the  right  to  sell  or 
mortgage  (whether  as  trustee  or  otherwise),  land  which 
is  subject  to  dower,  whether  such  jjower_is.  inchoate  or 
complete,  and  wTip.ffhfir  "tF*A  person  ^pp[j^pr  is  or  is  not  the 


Application  of 
ss.  12-15. 


husband  of  the  dowress.     R.  S.  0. 1887,  c.  133,  s.  13. 

1 1. — (1)  Where  the  wife  of  an  owner  of  land  has  been  liv-  Where  wife 
ing  apart  from   her  husband   for  five   years  or  more,  and  the  mortgagor°has 
husband  sells  and  conveys,  or  has  sold  and  conveyed  the  land,  been  living 
or  mortgages,  or  has  mortgaged  the  same,  the  wife  not  joining  ^gband°for 
in  the  conveyance  or  mortgage,  and   the  purchaser  or  mnrt-  nve  year?. 
gagee  having  no  notice  that  the  grantor  or  mortgagor  had  ja, 
wife  living  at  the  time,   such   purchaser   or  mortgagee,  may 
apply  to  a  Judge  of  the  High  Court  and  have  the  same  relief, 
or  to  the  same  effect,  and  subject  to  the  same  conditions,  and 
by  the  same  proceedings,  as  provided  for  a  husband  of  a  luna- 
tic wife  under  this  Act.     59  V.  c.  40,  s.  2. 

(2)  The  rule  and  practice  shall  be  the  same  where  the  hus-  Where  bus- 

i.  T^J'1*" 

band  is  living  with  or  recognizing  another  woman  as  his  wife,  ^Ith  anothe? 
the  purchaser  or  mortgagee  having  no  notice  of  her  not  being  woman  as  his 
his  wife  and  no  notice  that  the  grantor  or  mortgagor  had  a  wife- 
rightful  wife  with  whom  he  is  not  living.     59  Y.  c.  40,  s.  3. 

(3)  Any  person  claiming   under  the  grantee  or  mortgagee  Relief  of  per- 
shall  be  entitled  to  apply  in  like  manner  and  obtain  like  relief  son,8  claimm& 

±u     £         j    j.-         '/Ti/       •    T.J.      £   j  -j  A    under  grantee 

on  the  loundation  01  the  right  or  the  said  grantpp.  nr  mnrt-  Or mortgagee. 

gagee  in  that  behalf,  or  of  the  applicant's  own  interest  having 

been  acquired  by  purchase  for  value  in  good  faith  without 

notice   of   the   owner   aforesaid    having   had    a   wife   at   the 

time  of  the  conveyance   or   mortgage,  and  such   owner  may 

apply  in  like  manner  and  have  like  relief.     59  V.  c.  40,  s.  4. 

1 8.  The   order  may  be  in  duplicate  or  in  as  many  parts  as  Registration 
are  necessary,  and  shall  be  signed  by  the  Judge,  and  may  be  ° 
registered    in   the    registry  office    of    the    registry     division 
wherein  the  lands  to  which  the  same  relates  are  situate,  upon 
its  production  and  deposit,  without  any  proof  thereof ;  and 
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such  registration  may  take  place  either  before  or  after  the  exe- 
cution of  the  deed  made  in  pursuance  of  such  order.  R.  S.  0. 
1887,  c.  133,  s.  14. 

Order  may  be       19.  The  order  may,  if  desired,  be  indorsed  or  written  upon 
deed[8ed  On     ^e  deed  to  which  the  same  relates,  in  which  case  it  shall  be 
registered  as  part  of  the  deed.     R.  S.  O.  1887,  c.  133,  s.  15. 

Fee  for  2O.  For  the  registration  of  the  order  including  all  necessary 

registration  of  entries  and  certificates,  the  registrar  shall  be  entitled  to  a  fee 

of  $1,  unless  the  order  is  indorsed  or  written  upon  the  deed  in 

which  case  no  fee  shall  be  payable  in  respect  of  the  registra- 

tion thereof.      R.  S.  0.  1887,  c.  133,  s.  16. 

Description  of  2  1  .  If  the  order  is  indorsed  or  written  upon  the  deed  to 
^e  m&de  in  pursuance  thereof,  the  real  estate  to  which  the  same 
relates  may  be  described  in  the  order  by  reference  to  the 
description  contained  in  the  deed.  R.  S.  0.  1887,  c.  133,  s.  17. 


indorsed  on 


Case  where 
maintainable. 


(1)  No  action  of  dower  shall  be  maintained,  in  case 
dowress  has  joined  in  a  deed  to  convey  the  land,  or  to 
release  her  dower  therein,  to  a  purchaser  for  value,  though 
the  acknowledgment  required  by  law  at  the  time  may  not  have 
been  made  or  taken,  or  though  there  may  have  been  an 
informality  in  the  making,  taking  or  certifying  such 
acknowledgment.  R.  S.  O.  1887,  c.  56,  s.  2. 


Deeds  barring 

dower  DGiors 

2nd  March, 
1877,  con- 


Wife  joining 
in  deed  with- 

out 

dower. 


Deeds  execut 

°i8956th       e 


snan  an  action  of  dower  be  maintained  where  a 
husband  has  before  the  2nd  day  of  March,  1877,  duly  conveyed 
land  of  which  he  was  owner,  and  his  wife  has  before  the  said 
day  executed  a  deed  or  conveyance  for  the  purpose  of  barring 
her  dower,  notwithstanding  her  husband  is  not  a  party  to  such 
deed  or  conveyance,  and  the  said  deed  or  conveyance  shall  be 
taken  and  adjudged  to  be  valid  and  effectual  to  have  barred  her 
dower  in  the  lands  in  which  such  deed  or  conveyance  professed 
to  bar  dower,  notwithstanding  the  absence  or  want  of  a 
certificate  touching  her  consent  to  be  barred  of  her  dower,  and 
notwithstanding  any  irregularity,  informality,  or  defect  in  the 
certificate  (if  any),  and  notwithstanding  that  such  deed  or  con- 
veyance may  not  have  been  executed,  acknowledged  or  certi- 
fied, as  required  by  any  Act  on  or  before  the  said  day  in  force,. 
respecting  the  barring  of  dower.  R.  S.O.  1887,  c.  133,  s.  18. 

(3)  Nor  shall  an  action  of  dower  be  maintained  where  a  wife 
on  or  after  the  16th  day  of  April,  1895,  has  ioined  or  hereafter 
joins  in  a  deed  purporting  to  convey  the  land,  or  has  signed  or 
signs^therwise  than  as  a  witness,)  a  deed  by  which  her  hus- 
band conveys  or  purports  to  convey  the  land,  notwithstanding 
that  the  deed  in  either  case  contains  no  words  purporting  to 
convey  or  release  her  dower  or  other  estate  or  interest  in  the 
land.      58  V.  c.  25,  s.  1, 

(4)  Nor  shall  an  action  of  dower  be  maintained  where  the 

Pri°r  t°  the  said  l^th  day  of  April,  1895,  join  in  or 
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sign  any  such  deed ;  but  this  subsection  is  not  to  be  construed  as 
prejudicing  or  affecting  in  any  way  the  rights  of  third  persons 
claiming  the  land  or  some  interest  therein  under  a  subsequent 
deed  or  mortgage  executed  by  the  wife  prior  to  the  said  16th 
day  of  April,  1895,  and  containing  a  conveyance  or  release  of 
her  dower  or  other  estate  or  interest.  58  V.  c.  25,  s.  2. 

[For  right  of  married  women  to  convey  or  release  dower,  see 
Cap.  165.} 


FORM  A. 

(Section  14-) 

CERTIFICATE   OF  MEDICAL   PRACTITIONER. 

I,  the  undersigned  .  (here  set  forth  the  qualification  or 

degree  of  the  person  certifying:  for  example,  "Licentiate  of  the  Medical 
Board,"  "M.D,  of  the  University  of  Toronto,"  etc.)  a 

legally  qualified  Medical  Practitioner,  residing  and  practising  at 

in  the  County  of  do  hereby  certify  that  I,  on  the 

day  of  A.D.  18       ,  at 

in  the  County  of  separately  from  any  other  Medical 

Practitioner,  personally  examined  A.  B.  of  the  Township  of 
in  the  County  of  wife  of  (7.  B. ,  of  the  Township  of 

in  the  County  of  .     and  I  further  certify  that  the  said 

A    B.  is  insane  and  that  I  have  formed  this  opinion  upon  the  following 
grounds  namely  :  (here  state  the  facts  upon  which  the  Certificate  is  based). 

Signed  this  day  of 

A.D.  18      ,  at  in  the  County  of 

R.  S.  O.  1887,  c.  133,  Form  A. 


FORM  B. 

(Section  14') 

CERTIFICATE    OF   JUDGE. 


Province  of  Ontario. 


County  of  J 

I,  the  undersigned,  E.  F. 
Judge  of  the  County  Court  of  the  County  of 
do  hereby  certify  that  I  on  the  day  of 

A.D.  18       ,  personally  examined  A.  B.,  of  the  of 

in  the  County  of  wife  of  C.  B.  of  the  of 

in  the  County  of  and  I  do  hereby  further 

certify  that  from  such  personal  examination  (and  from  the  evidence  of 
G.  H.  and  J.  K.  adduced  before  me,  if  evidence  has  been  taken  by  the  judge) 
I  am  of  opinion  that  the  said  A.  B.  is  insane. 

Signed  this  day  of  A.D.  18     ,  at 

in  the  County  of 

R.  S.  0.  1887,  c.  133,  Form  B. 
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NOTES. 

Objects  of  Act.     The  principal  objects  of  the  act  are  :— 

(a)  To  give  dower  out  of  equitable  estates. 

(b)  To  dispense  with  the  necessity  of  actual  seisin. 

(c)  To  take  away  the  right  to  dower  from  mining  lands. 

(d)  To   preserve  the   right   of  the  wife  of  a  mortgagor,  who  has  barred  her 
dower,  and  to  define  her  rights. 

(«)  To  enable  lands  to  be  sold  free  from  dower. 

Common  Law  Dower.  Dower,  at  common  law,  is  an  estate  for  life,  to  which 
-a  wife  is  entitled  after  the  decease  of  her  husband,  in  the  third  part  of  every 
estate  of  inheritance,  of  which  her  husband  was  solely  seised,  at  any  time  dur- 
ing the  coverture ;  Co.  Litt.  32  a. 

Seisin  Necessary.  It  is  necessary  (except  where  the  dower  is  out  of  an 
equitable  estate)  that  the  husband  should  be  seised  at  some  time  during  the 
coverture.  A^  seisin  in  1a.w  wns  anfflmpTjf, ;  Litt  s.  681.  But  wherever  actual 
entry  was  necessary  to  give  effect  to  a  conveyance,  e.  g.  an  exchange  at 
common  law,  (see  ante  p.  589)  the  wife  was 'not  entitled  to  dower,  unless 
the  husband  had  entered  ;  Cameron  on  Dow'er  6, 122.  Alright  of  entry  is  now 
sufficient ;  s.  3.  As  a  joint  tenant  is  not  seised  in  severalty,  his  widow  is  not 
entitTecTto  dower ;  Haskill  v.  Eraser  (1862)  12  C.  P.  383.  Where  a  husband 
dies  entitled  to  a  reversion  expectant  on  a  life  estate,  there  is  no  dower ; 
Leitch  v.  McLellan  (1883)  2  O.  R.  587.  Where  a  purchaser  of  land  subject  to 
a  mortgage,  paid  off  and  obtained  a  discharge  of  the  mortgage  in  favor  of  his 
vendor,  and  on  the  same  day  received  his  conveyance  and  gave  a  mortgage 
back,  and  all  three  documents  were  subsequently  registered  in  the  foregoing 
order,  it  was  held  that  all  that  passed  by  the  conveyance  and  mortgage,  was 
the  equity  of  redemption,  that  by  the  registration  of  the  discharge  the  legal 
estate  became  vested  in  the  vendor-mortgagee,  and  that  the  purchaser  was 
never  even  momentarily  seised,  so  as  to  entitle  his  wife  to  dower  ;  Re  Luck- 
hardt  (1898)  29  O.  R.  Ill  ;  see  34  C.  L.  J.  399. 

Equitable  Estates.  Where  the  husband  has  never  been  seised  during  the 
coverture  of  a  legal  estate  in  the  land,  his  widow  is  not  entitled  to  dower, 
unless  he^  dies  benefically  entitled  ;  s.  2.  If  at  the  time  of  the  marriage,  the 
lanoTis  subjecT  to  a  mortgage  in  fee,  and  so  continues  during  the  coverture, 
dower  will  be  allowed  only  out  of  the  equity  of  redemption;  Dobbin  v.  Dobbin 
(1886)  11  0.  R.  534,  and  if  the  husband's  title  passes  from  him  before  his 

I  death,  his  widow  is  not  entitled  to  dower;  Dixon  v.  Saville  (1783)  1  Bro.  C. 
C.  326 ;  and  the  rule  is  the  same  if  the  husband,  .during  coverture,  acquires  an 

/  equity  of  redemption  and  parts  with  it  ;  Gardner  v.  Brown  (1890)  19  0.  R. 
202;  or  the  land  is  sold  under  the  mortgage:  Re  Luckhardt  (1898)29  0.  R. 
111.  But  she  is  entitled  to  dower  if  the  husband  dies  beneficially  entitled  ;  s. 
2.  Dower  in  equitable  estates,  attachs&^at  the_  time  of  the  husband's 
death,  and  not  before  ;  Re  Croskery  (1888)  160.  R.  207,  213.  The  widow  of 
a  purchaser  of  mortgaged  lands,  who  dies  benefically  entitled,  has  dower  out 
of  the  surplus;  Thorpe  v.  Richards  (1869)  15  Gr.  403.  The  widow  of  a  man 
who  has  given  an  absolute  deed  with  a  right  of  redemption  has  an  equitable 
right  to  dower;  Mclntosh  v.  Wood  (1868)  15  Gr.  92. 

Mortgaged  Lands.  So  soon  as  the  husband  becomes  seised,  an  inchoate 
right  of  dower  attaches.  The  fact  that  he  immediately  gives  back  a  mortgage 
for  unpaid  purchase  money,  will  not  prevent  the  wife's  right  from  attaching  ; 
Potts  v.  Myers  (1857)  14  U.  C.  R.  499  ;  Smith  v.  Norton  (1861)  7  L.  J.  263  ; 
Lynch  v.  O'Hara  (1851)  6  C.  P.  259.  But  as  between  the  widow  and  the 
mortgagee,  he  would  probably  be  entitled  to  priority,  by  virtue  of  his  vendor's 
lien  for  unpaid  purchase  money;  Nevitt  v.  McMurray  (1886)  14  A.  R.  126. 

Where  a  wife  has  (since  10th  March,  1879,)  Martindale  v.  Clarkson  (1880)  6 
A.  R.  1 ;  Re  Hewish  (1889)  17  O.  R.  454)  jojiied  in  a  mortgage  to  bar  dower, 
the  dower  is  not  barred  to  any  greater  extent  than  is  necessary  to  give  full  effect 
to  the  mortgage  ;  s.  7.  The  section  adopts  the  decisions  of  the  Ontario 
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Courts  in  Sheppard  v.  Sheppard  (1867)  14  Gr.  174;  Forest  v.  Laycock  (1871) 
18  Gr.  611  ;  which,  however,  were  at  variance  with  the  subsequent  decisions 
in  Dawson  v.  Bank  of  Whitehaven  (1877)  ^6  Ch.  D.  218  ;  Black  v.  Fountain 
(1876)  23  Gr.  174  ;  and  Fleury  v.  Pringle  (1878)  26  Gr.  67. 

The  husband  cannot  defeat  the  right  by  alienation,  i.  e.  he  need  not  die 
benefically  entitled  ;  Re  Croskery  (1888)  16  0.  R.  207;  Martindale  v.  Clarkson 
(1880)  6  A.  R.  1,  6  ;  and  the  right  may  form  a  valuable  consideration  for  a 
conveyance  to  the  wife;  Beavis  v.  McGuire  (1882)  7  A.  R.  704;  Morris  v. 
Martin  (1896)  190.  R.  564,  but  see  Calvert  v.  Black  (1880)  8  P.  R.  255; 
Smart  v.  Sorenson  (1885)  9.  0.  R.  640. 

The  right  is  preserved  to  the  extent  of  the  surplus,  in  the  event  of  the 
property  being  sold  in  the  lifetime  of  the  mortgagor  ;  s.  7  (2).  Without  the 
act  the  widow  became  entitled  to  dower  out  of  the  equity  of  redemption 
remaining  in  the  husband  at  his  death.  If  his  estate  was  solvent,  she  was,  as 
against  his  representatives,  entitled  to  have  the  mortgage  paid  ;  Sheppard  v. 
Sheppard  (1867)  14  Gr.  174,  but  her  right  did  not  extend  to  the  exoneration-  . 
of  the  estate  from  the  mortgage,  out  of  either  the  personal  estate  or  other 
real  estate,  left  by  her  insolvent  husband  at  his  death  :  White  v.  Bastedo 
(1869)  15  Gr.  546  ;  Baker  v.  Dawbarn  (1872)  19  Gr.  113.  She  was,  however, 
to  the  extent  of  the  equity  of  redemption,  entitled  to  priority  over  the 
creditors;  Re  Morris  (1872)  8  C.  L.  J.  284.  The  same  principles  would 
probably  now  be  applied  in  the  administration  of  the  estate  of  a  deceased 
mortgagor. 

Extent  of  Right.  The  extent  ef  the  widow's  right,  is  to  be  measured  by  the 
purpose  for  which  the  mortgage  is  given.  If  it  is  given  for  unpaid  purchase 

money,    dOWfT  1-a   all^^Q^I^   rmly   rmf   of  fl^Q  oi^p]^.     "naTYipKoll    y"    T?^ya1      ^0^. 

dian  Bank  (1872)  19  Gr. '334 ;  Pratt  v.  Bunnell  (1891)  21  0.  R.  1 :  Re' Hopkins, 
Barnes  v.  Hopkins  (1879)  8  P.  R.  160.  But  if  it  is  marie  to  secure  a  loan,  the 
widow  is  finf.it.1ftH  to  flower  nut  of  the  surplus,  computed  on  what  would  Jie 
the_full  value  of  the  land  if  unencumbered^;  Doan  v.  Davis  (1876)  23  Gr.  207 ; 
He  Robertson,  Robertson  v.  Robertson  (1877)  24  Gr.  442;  25  Gr.  276,  486; 
Re  Hague,  Trader's  Bank  v.  Murray  (1887)  14  0.  R.  660;  Re  Crcskery  (1888) 
16  0.  R.  207;  Gemmill  v.  Nelligan  (1895)  26  O.R.  7;  30  Martindale  v.  Clarkson 
(1880)  6  A.  R.  1,  6. 

Section  8,  enacted  in  1895,  must  be  deemed  to  merely  declare  the  law  as  it 
theretofore  existed,  according  to  the  cases  just  cited. 

It  is  advisable  to  pay  the  surplus  into  Court;  Re  Croskery  (1888)  16  0.  R. 
207.  if  it  is  ascertained  that  the  wife  has  no  inchoate  right,  it  may  be  paid 
out  to  the  husband  or  to  his  creditors  or  other  persons  having  charges  thereon; 
Re  Luckhardt  (1898)  29  0.  R.  111.  Nothing  can  be  paid  out  to  the  wife  dur- 
ing the  husband's  life,  as  she  is  not  entitled  to  dower  unless  she  survives  him. 

Right  of  Redemption.     The  wife  of  a  mortgagor  who  has  joined  in  a.  mnrffg^gp 
to  bar  her  rlnwpr    We  f.hp  right,  fo  redeem  the   ninrj-.ga.gft  in  her    husband's   life- 
time.; Blong  v.  Fitzgerald  (1893)  15  P.  R.  467  ;  Ayerst  v.  McClean  (1890)  14 
P.  R.  15,  but  see  Casner  v.  Haight(1884)  6  0.  R.  451. 

Contribution  to  Encumbrance.  When  a  widow  is  dowable  only  out  of  an 
equity  of  redemption,  she  must,  if  she  seeks  more  than  dower  in  the  value  of 
the  estate,  after  deducting  the  amount  of  the  mortgage,  contribute  ratably  to 
the  payment  of  the  encumbrance  ;  Dobbin  v.  Dobbin  (1886)  11  0.  R.  534.  The 
yearly  value  of  the  dower  is  ascertained  by  deducting  one-third  of  the  yearly 
interest  on  the  mortgage,  from  one-third  of  the  rents  and  profits;  ib. 

Arrears  of  Equitable  Dower.  A  widow  entitled  to  equitable  dower,  is  not 
entitled  to  arrears  as  of  right,  but  only  upon  the  equitable  consideration  of  the 
Court,  which  will  be  exercised  in  her  favor,  by  not  requiring  her  to  account 
for  all  the  rents  received  and  payable  by  her.  She  should  be  allowed  one- 
third  of  what  remains  after  the  rents  have  been  properly  applied,  in  meeting 
necessary  outlay  and  expenditure,  in  respect  of  the  land  and  the  buildings 
thereon;  Re  Percy,  Stewart  v.  Percy  (1886)  11  0.  R.  374. 

Dower  Abolished  in  What  Cases. /Dower  is  abolished  in  land  which  was  in  a 
state^oi  nature  wnen  aliened  by"the  husband  or  at  the  time  of  his  death,  if  he 
(Ked  seised;  s.  4.  X  Dower  ad  Outturn  ecclesiae  i.  e.  where  a  tenant  in  fee,  openly 
at  the  church  door,  after  affiance  andtroth  plighted,  endowed  his  wife  with  the 
whole  or  some  part  of  his  lands  and'^Dower  ex  assensu  patris,  where  in  the 
same  circumstances,  he  endowed  his  wife  with  part  of  [his  father's  land  with 
the  latter's  consent,  are  abolished ;  s.  6. 
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Lands  dedicated  for  a  street  or  public  highway,  are  not  subject  to  any 
claim  for  dower  by  the  widow  of  the  person  by  whom  they  were  dedicated  ; 
R.  S.  0.  c.  223,  s.  602. 

Bar  by  Contract.  Where  the  wife's  trustees  in  a  separation  deed,  covenanted 
that  she  would  release  her  dower  in  any  lands  which  her  husband  might  there- 
after acquire,  she  was  debarred  from  claiming  dower;  Eves  v.  Booth  (1899)  30 
0.  R.  689 ;  see  also  Toronto  General  Trusts  Co.  v.  Quin  (1894)  25  0.  R.  250. 

Conveyance  free  from  Dower.  In  applications  to  be  allowed  to  convey  free  from 
dower,  great  care  should  be  taken  to  ascertain  that  the  case  comes  within  the 
provisions  of  the  act,  and  except  under  very  exceptional  circumstances,  an 
order  should  not  be  made  ex  parte;  Re  King  (1899)  18  P.  R.  365.  The  Judge 
making  sunb  a.n  Qrffor  ^n,f,s  Rafu>*-*tvnji.  ftsjiifinfito..  and  there  is  no  appeal:  ib. 
Uii  the  sale  of  an  infants'  lands  by  the  Court,  the  dower  of  his  lunatic  mother, 
who  was  confined  in  an  asylum,  was  barred  by  order;  Re'Colthart  (1882)  9  P. 
R.  356.  In  applying  s.  17,  Hoig  v.  Gordon  (1870)  17  Gr.  599  may  be  referred 
to.  There  a  wife,  who  concealed  from  the  public  her  relation  to  her  husband 
and  allowed  him  to  live  with  another  woman  as  his  wife,  was  restrained  from 
claiming  dower  as  against  a  purchaser  in  good  faith  and  without  notice. 

Deed  Not  Containing  Bar  of  Dower.  In  Bellamy  v.  Badgerow  (1893)  24  O.  R. 
278,  the  wife  had  without  any  consideration  to  her,  joined  in  a  mortgage,  but 
the  mortgage  did  not  contain  the  formal  bar  of  dower.  The  Court  refused  to 
reform  the  mortgage  by  inserting  a  bar  of  dower,  on  the  ground  that  the  deed 
was  voluntary  as  to  the  wife.  S.  22  was  passed  to  provide  for  cases  of  similar 
mistakes  after  16th  April,  1895. 
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CHAPTER   165. 

An  Act  to  facilitate  the  conveyance  of  Real  Estate 
by  Married  Women. 

HER  MAJESTY,  by  and  with  the  advice  and  consent  of 
the   Legislative  Assembly  of  the  Province  of  Ontario 
enacts  as  follows  :— 

1  .  This  Act  may  be  cited  as  "  The  Married  Woman's  Real  short  title 
Estate  Act"     R.  S.  O.  1887,  c.  134,  s.  1. 

2.    In  the  Construction  of   this  Act  Interpretation 

1.  "Real  estate"  shall  extend  to  lands,  chattels  real,  rents  "Real  estate." 
and  hereditaments,  whether  corporeal  or  incorporeal,  and  to  any 
undivided  share  thereof  ;  to  any  estate,  right  or  interest  therein, 
whether  legal  or  equitable  ;  to  any  charge,  lien  or  incumbrance 

in,  upon,  or  affecting  real  estate,  to  money  subject  to  be  in- 
vested in  real  estate  ;  and  to  any  interest,  charge,  lien  or  incum- 
brance in,  upon,  or  affecting  such  money  as  aforesaid.  R.  S.  O. 
1887,  c.  134,  s.  2  (1). 

2.  "  Judge  "  shall  mean  a  Judge  of  the  High  Court.     R.  S.  0.  "Judge." 
1887.  c.  127,  s.  2  (2);  51  V.  c.  21,  s.  1. 

J5.  Every  married  woman  being  of  the  full  age  of  twenty-one  A  married 
years,  may,  by  deed,  convey  her  real  estate,  and  convey  re-  woman 
lease,  surrender,  disclaim,  or  extinguish  any  interest  therein,  J^f  estate? 
and  may  also,  by  deed,  release  or  extinguish  any  power  which  and  release  or 
may  be  vested  in,  or  limited  or  reserved  to  her  in  regard  to  powerTand 
real  estate,  and  may  also,  by  deed,  bar  her  dower,  and  any  appoint  an 
right  or  inchoate  right  of  dower  in  any  real  estate,  and  may 
also,  by  deed,  appoint  an  attorney  or  attorneys  for  the  purposes 
aforesaid  and  every  of  them  as  fully  and  effectually  as  she  could 
do  if  she  were  a,  feme  sole.     R.  S.  0.  1887,  c.  134,  s.  3. 

4.  Where  a  conveyance  to  a  purchaser  for  value  purporting  Wife  purport- 
to  bar  or  release  dower  in  any  land  was  before  the  5th  day  of 


prior  to 
May,  1894,  executed  by  a  wife  entitled  to  an  inchoate  right  of  5th  May,  1894, 

dower,  and  such  wife  was  at  the  time  of  such  execution  under  ^en  under 

age,  but  the  purchaser  had  at  or  before  the   execution  of  the 

conveyance  and   payment  of  the  purchase   money  no  notice 

that  she  was  under  age,  the  conveyance  shall  be  effectual  to 

bar   her    dower,    unless    prior   to    the    1st    day   of    January, 

1899,  she  brings  an  action  for  dower,  or  gives  to  the  owner 

of  the  land  written  notice  of  her  claim  to  dower  by  reason  of 

her  minority  as  aforesaid,  but  nothing  in  this  section  contained 

shall  affect  any  conveyance  which  prior  to  the  31st  day  of 

December,   1897,  became  valid  under  the  Act  passed  in  the 
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69  V.  c.  40.  fifty-ninth  year  of  Her  Majesty's  reign,  entitled  An  Act  relat- 
ing to  Dower  in  Certain  Cases.  60  V.  c.  3,  s.  3 ;  c.  1 5,  Sched.  A  (80), 

Married  5    Anv   married    woman,  under   twentv-one   vears  of  age, 

\VOTYl f*Tl   'ITlfl^T1  * 

twenty-one      of  sound   mind,  might    on  and  since  the    5th   day    of   May, 
barring  dower.  1894,    and   hereafter   may  bar    her    dower  in    any    land    or 
?/0  hereditaments  by  joining  with  her  husband  in  a  deed  or  con- 

veyance thereof  to  a  purchaser  for  value,  or  to  a  mortgagee,  in 
which  deed  or  conveyance  a  release  or  bar  of  her  dower  is 
contained,  and  she  may  in  like  manner  release  her  dower  to 
any  person  to  whom  such  lands  or  hereditaments  have  been 
previously  conveyed.  57  V.  c.  41,  s.  1. 

Defective  con-      $ — n\  Every  conveyance  before  the  29th  day  of  March,  1873, 

VGV£II1CGS  to 

be  valid.  executed  by  a  married  woman  of  or  affecting  her  real  estate, 
in  which  her  husband  was  a  party,  is,  and  shall  be  taken 
and  adjudged  to  be  valid  and  effectual  tro  -Vjajve  passer)  the 
estate  which  such  conveyance  professed  to  pass  of  such  married 
woman  in  the  said  real  estate,  notwithstanding  the  absence  or 
want  of  a  certificate  of  her  consent  to  convey  the  same  ;  ami 
notwithstanding  any  irregularity,  informality,  or  defect  in  the 
certificate  (if  any)  ;  and  notwithstanding  that  such  conveyance 
may  not  have  been  executed,  acknowledged  or  certified  as  re- 
quired by  any  Act  at  or  before  the  said  date  in  force  respecting 
the  conveyance  of  real  estate  by  married  women,  or  may  not 
have  been  executed  by  the  married  woman  in  presence  of  her 
husband,  or  on  the  same  day  on  which  or  at  the  same  place  at 
which  such  conveyance  was  executed  by  her  husband.  R.  S.  0, 
1887,  c.  134,  s.  4. 

nottombeitleS  (2)  Nothing  in  this  section  contained  shall  render  valid 
prejudiced.  /  any  conveyance  to  the  prejudice  of  any  title,  subsequently 
to  the  execution  of  such  conveyance  and  before  the  said  date 
acquired  from  the  married  woman  by  deed  duly  executed  and 
certified  as  by  law  required,unless  the  actual  possession  or  enjoy- 
ment of  the  real  estate  conveyed  or  intended  to  be  conveyed  by 
the  prior  conveyance  has  been  had  at  any  time  subsequent 
thereto  by  the  grantee  therein,  or  those  claiming  by,  from  or 
under  him,  and  he  or  they  have  been  in  such  actual  possession 
or  enjoyment,  continuously  for  the  period  of  three  years  before 
the  said  date,  and  he  or  they  were  at  the  said  date  in  the 
actual  possession  or  enjoyment  thereof  ;^ind  nothing  in  this 
Act  contained  shall  render  valid  any  conveyance  from  the 
married  woman  which  was  not  executed  in  good  faith,  or  any 
conveyance  of  land  of  which  the  married  woman  or  those  claim- 
ing under  her,  is  or  are  in  the  actual  possession  or  enjoyment 
contrary  to  the  terms  of  such  conveyance.  R.  S.  0.  1887, 
c.  134,  s.  5. 

Deeds  made 

by  married  if — n)  Every  convevance  before  29th  March,  1873,  executed 

\vorn  €?n  v 

without  their  by  a  married  woman,  of  or  affecting  her  real  estate  shall,  not- 
husbands  withstanding  her  husband  did  not  join  therein,  be  taken  and 
March,  1873.  adjudged  to  be,  and  to  have  been  valid  and  effectual  to  hav<- 
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passed  the  estate  which  such  conveyance  professed  to  pass,  of 
such  married  woman  in  the  said  real  estate.       59  Y,  c.  41,  s.  1. 

(2)  Nothing  in  this  section  contained  shall  render  valid  any  Certain  titles 

\  '  ,,  .  n  ,1  T  n  ,'L-I     not  to  be  pre*. 

such  conveyance  as  aforesaid  to  the  prejudice  ot  any  title  judiced. 
subsequently  to  the  execution  of  such  conveyance  and  before 
the  7th  day  of  April,  1896,  acquired  from  the  married  woman  by 
deed  duly  executed  and  certified  as  by  law  required,  unless  the 
actual  possession  or  enjoyment  of  the  real  estate  conveyed  or 
intended  to  be  conveyed  by  the  prior  conveyance  shall  have 
been  had  at  any  time  subsequent  thereto  by  the  grantee  therein,  . 
or  those  claiming,  by,  from,  or  under  him,  and  he  or  they  shall 
have  been  in  such  actual  possession  or  enjoyment  continuously  ^  /  ' 
for  the  period  of  three  years  before  the  said  7th  day  of 
April,  and  he  or  they  was  or  were  at  such  date  in  the 
actual  possession  or  enjoyment  thereof ;  and  nothing  in 
this  Act  contained  shall  render  valid  any  conveyance  from  the 
married  woman  which  was  not  executed  in  good  faith,  or  any 
conveyance  of  land  of  which  the  married  woman  or  those 
claiming  under  her,  is  or  are  in  the  actual  possession  or  enjoy- 
ment contrary  to  the  terms  of  such  conveyance,  nor  shall  this 
section  affect  any  litigation  pending  on  the  7th  day  of  April, 
1896.  59  V.  c.  41,  s.  2. 

8. — (1)  Every  conveyance  made  on  or  after  the  29th  day  of  Validity  of 
March,   1873,  by  a  married  woman  of  or  affecting  her  real  J^SS£* 
estate  which  her  husband  signed  or  executed,  shall  be  taken  March  29th, 
and  adjudged  to  be  valid  and  effectual,  to  have  passed  or  to  1873> 
pass  the  estate  which  such  conveyance  professed  or  shall  pro- 
fess to  pass  of  such  married  woman  in  said  real  estate.  R.  S.  0. 
1887,  c.  134,s.6. 

(2)  Nothing   in  this  section    contained   shall   render   valid  Certain  titles 
anv    conveyance    to    the    prejudice    of    any    title    lawfully not  to  be 

•       i    p  •    -I  •  j.i        «o    i    j  st  preiudiced. 

acquired  trom  any  married  woman  prior  to  the  zdrd  day  ot t 
April,  1887,  nor  render  valid  any  conveyance  from  the  married 
woman  not  executed  in  good  faith  or  any  conveyance  of  any 
land,  of  which  the  married  woman,  or  those  claiming  under  her 
was  or  were  on  the  said  day  in  actual  possession  or  enjoyment 
contrary  to  the  terms  of  such  conveyance,  or  affect  any  action 
or  proceeding  then  pending.  R.  S.  O.  1887.  c.  134,  s.  7. 

(3)  This  section  shall  not  be  deemed  to  declare  or  imply  any  This  sec- 
construction  of  any  statute  passed  prior  to  the   23rd  day  of  J^*^? 
April,  1887,  as  affecting  the  matters  mentioned  in  this  section,  stmction  of 
or  any  other  matters   relating   to   the   rights  or   powers   of any  statute- 
married  women.     K  S.  O.  1887,  c.  134,  s.  8. 

9. — (1)  In  any  case  where  a  husband  is  entitled  to  tenancy  Judge  may 
by  the  curtesy  in  the  real  estate  of  his  wife,  and  in  any  case 
where  a  married  woman  is  unable  to  give  avalid  deed  of  her  husband  in 
real  estate  without  her  husband  joining  therenf  if  the  husband  c^*111  case8' 
of  a  married  woman  is  in  consequence  of  being  a  lunatic,  idiot 
A  2 
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or  of  unsound  mind  (and  whether  he  has  been  found  such  by 
inquisition  or  not^^cr  is  from  any  other  cause  incapable  of 
executing  a  deed  or  conveyance^  or  if  his  residence  is  not 
known^or  he  is  in  prisonfor  is  living  apart  from  his  wife  by 
mutual  consent,  or  under  circumstances  which  entitle  her  to 
alimony/* or  if  he  has  deserted  her^or  if  there  is  in  the  opinion 
of  the  Judge  any  other  cause  for  so  doing,  a  Judge  may,  by  an 
order  to  be  made  by  him  in  a  summary  way  upon  the  applica- 
tion of  the  wife — upon  such  evidence  as  to  him  seems  meet, 
and  upon  such  notice  to  the  husband  as  he  deems  requisite, 
dispense  with  the  execution  of  the  deed  or  conveyance  by  or 
concurrence  of  the  husband  therein  in  any  deed  or  conveyance 
of  the  real  estate  of  his  wife  and  enable  the  wife  effectually  to 
convey  such  real  estate  without  such  execution  by  or  con- 
currence of  the  husband,  and  free  from  any  estate  of  the 
husband  by  the  curtesy,  and  all  acts  or  deeds  done  or  executed 
by  the  wife,  in  pursuance  of  such  order  in  regard  to  her  real 
estate  shall  be  done,  executed,  or  made  by  her  in  the  same 
manner,  and  with  the  same  effect  as  if  she  were  a  feme  sole, 
and  when  so  done,  executed,  or  made  by  her  shall  be  as  good, 
valid  and  effectual  as  they  would  have  been  if  the  husband 
had  become  a  party  to  and  executed  the  same.  Where  the 
residence  of  the  husband  is  not  known  notice  to_bim  .shalLnDt 
J)e  necessary]  51  V.  c.  21,  s.  2  (9). 

Right  of  (2)  Nothing  in  this  section  contained  shall  be  taken  or  con- 

women  to  con-  strued  as  implying  that  a  married  woman  may  not,  without 
veyreal          an(j   irrespective   of   the   provisions   of   this   section   validly 
affected7 '        execute  and  make  any  deed,  transfer  or  conveyance  of  her 
real  estate,  or  of  any  right  or  interest  therein,  in  all  respects 
as  if  she  were  a  feme  sole.     51  V.  c.  21,  s.  3. 

order       |O    The  order  may  be  in  the  form  following,  or  to  the  like 
effect : — 

"  THE  MAKRIED  WOMAN'S  REAL  ESTATE  ACT." 

Upon  application  of  A.  B.,  of  the  wife  of  C.B., 

(or  formerly  of,  etc.)     I,  one  of  the  Judges  of  the 

High  Court  of  Justice  for  Ontario  (or  as  the  case  may  be),  do,  pursuant  to 
'•"The  Married  Woman's  Real  Estate  Act,  order  that  the  said  A.  B.  may, 
in  the  same  manner,  and  with  the  same  effect,  as  if  she  were  a  feme  sole, 
and  free  from  any  estate  of  her  husband  by  the  curtesy,  bargain,  sell,  and 
convey  all  or  any  part  of  her  estate,  title,  and  interest  of,  in,  to  or  out  of 
all  and.  singular  (describe  the  premises). 

Dated  this  day  of  A.D. 

(Signature  of  Judge.) 
51  V.  c.  21,  s.  2  (10). 

Order  may  be       11.  The  order  may  be  in  duplicate  or  in  as  many  parts  as 
registered.       are  necessarV)  and  shall  be  signed  by  the  Judge,  and  may  be 
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registered  in  the  registry  office  of  the  registry  division  wherein 
the  lands  to  which  the  same  relates  are  situate,  upon  its  pro- 
duction and  deposit,  without  any  proof  thereof;  and  such 
registration  may  take  place  either  before  or  after  the  execution 
of  the  deed  made  in  pursuance  of  such  order.  51  V.  c.  21, 
s.  2  (11). 

1  2.  The  order  may,  if  desired,  be  indorsed  or  written  upon  Order  may  be 
tne  deed  to  which  the  same  relates,  in  which  case  it  shall  be  Jeed!61 
registered  as  part  of  the  deed,  and  the  real  estate  to  which  Description  of 
the  order  relates  may  be  described  therein  by  reference  to  the  property 
description  contained  in  the  deed.     51  V.  c.  21,  s.  2  (12,  15).      written  on 

deed. 


The   affidavits   and   papers   upon  which   the   order  is  Filing  of 


on. 


obtained  shall  be  filed  with  the  Clerk  in  Chambers  and  shall  appicat 
be  transmitted  by  him  to  the  Central  Office.     51  V.  c.  21,    s.  2 
<16)  part. 

14.  For  every  such  order  including  every  duplicate  or  other  Judge's  fee  for 
part  thereof,  the  Judge  shall  be  entitled  for  his  own  use  to  a  fee 
of  $2  ;  but  no  other  fee  or  charge  of  any  kind,  either  to  the 
clerk  or  otherwise,  shall  be  payable  in  respect  thereof,  except 
that  for  filing  the  affidavits  and  papers  the  Clerk  shall  charge 
the  same  fees  as  are  chargeable  for  tiling  papers  in  other  cases  ; 
the  fees  for  filings  shall  be  paid  in  law  stamps.  51  V.  c.  21,  s.  2 
•(14),  (16  part)  ;  60  V.  c.  3,  s.  3.  ' 


1  5.    For    the   registration    of    such    order,    including    all 
necessary  entries  and  certificates,  the  registrar  shall  be  entitled  of  order. 
to  a  fee  of  $1,  unless  the  order  is  indorsed  or  written  upon 
the  deed,  in  which  case  no  fee  shall  be  payable  in  respect  of 
the  registration  thereof.     51  V.  c.  21,  s.  2  (13). 
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NOTES. 

Husband's  Concurrence  Unnecessary.  Since  1st  July,  1884.  a  married  wo- 
man has  been  capable  of  transferring  her  own  interest  in  real  estate,  and  to  bar 
her  dower,  and  to  appoint  an  attorney  for  either  of  said  purposes,  l>\  deed,  to 
which  her  husband  was  not  a  party  ;  47  V.  c.  18  s.  22  ;  Moore  v.  Jackson 
(1893)  22  S.  C.  R.  210,  223,  235. 

Before  29th  March,  1873,  a  married  women  could  convey  her  real  estate 
only  by  decdc  executed  jointly  with  her  husband,  and  acknowledged  and  certi- 
fied as  directed  by  the  Statutes  then  in  force  ;  1  W.  IV  c.  2  ;  C.  S.  U.  C.  c.  85. 
The  fact  that  a  husband  signed  a  deed,  to  which,  however,  he  was  no  party, 
did  not  give  it  validity,  it  was  wholly  inoperative  ;  Doe  d.  Bradt  v.  Hodgkins 
(1832)  20.  S.  213  ;  Foster  v.  Beall  (1868)  15  Gr.  244.  Joint  execution  did  not 
necessarily  mean  that  the  husband  must  execute  the  deed  in  his  wife's  presence  ; 
Burns  v.  McAdam  (1865)  24  U.  C.  R.  449 ;  Monk  v.  Farlinger  (1866)  17  C.  P.  41. 

By  35  Viet.  c.  18,  the  acknowledgment  and  certificate  were  dispensed  witli 
for  the  future,  and,  subject  to  certain  specified  exceptions,  all  past  conveyances 
in  which  the  husband  had  joined  were  made  valid,  notwithstanding  the  absence 
of,  or  any  defect  in  the  examination  or  certificate. 

That  act  also  contained  provisions  somewhat  similar  in  language  to  ss.  9-15, 
authorizing  a  Judge  to  dispense  with  the  concurrence  of  the  husband  in  cer- 
tain cases.  No  power  was  given  to  deprive  the  husband  by  order,  of  any 
estate  by  the  curtesy  in  the  lands  until  1888  ;  51  Viet.  c.  21.  Care  had  to  be 
taken,  where  a  husband  joined  in  a  conveyance,  to  expressly  convey  his  inter- 
est, for  if  the  deed  merely  showed  that  the  husband  joined  for  conformity,  and 
to  manifest  his  assent,  his  interest  would  not  pass  ;  Doe  d.  McDonald  v. 
Twigg  (1848)  5  U.  C.  R.  167.  The  same  care  must  still  be  taken  when  the 
husband  is  tenant  by  the  curtesy  initiate. 

The  act  of  1872  did  not  authorize  a  conve}rance  bv  a  married  woman  to  her 
husband;  Ogden  v.  McArthur  (1875)  36  U.  C.  R.*  246  ;  although  the  same 
might  operate  as  a  declaration  of  trust  if  it  were  separate  estate  ;  Sanders  v. 
Malsburg  (1882)  1  O.  R.  178. 

Bar  of  Dower.  Until  5th  May,  1894,  an  infant  married  woman  could  not 
execute  an  effectual  bar  of  dower.  Dower  can,  for  the  future  onlv  he  claipied 
by  such  married  woman,  as  against  purchasers  without  notice  of  her  minority. 
where  before  1st  January  1899,  she  either  commenced  an  action  of  dower,  or 
gave  written  notice  of  her  claim  ;  s.  4. 

Defective  Conveyances.  Various  Statutes  have  from  time  to  time  been  passed 
to  cure  defects  in  conveyances  by  married  women.  See  2  Viet.  c.  6  ;  McNally 
v.  Church  (1867)  27  U.  C.  R.  103  ;  22  Viet.  c.  35  ;  and  C.  S  U.  C.  c.  85  ;  Mark 
v.  Farlinger  (1866)  17  C.  P.  41  ;  Commercial  Bank  v.  Smith  (1867)  18  C.  P. 
214  ;  36  V.  c.  18,  s.  12,  and  R.  S.  0.  (1877)  c.  127,  s.  13,  which  extended  to  the 
absence  of  or  irregularities  in  the  certificate  or  in  the  execution  of  convej'ances 
before  29th  March,  1873  ;  59  V.  c.  41,  s.  1  (s.  7)  which  extends  to  conveyances 
before  29th  March,  1873,  in  which  the  husband  did  not  join  and  50  Viet.  c.  7, 
s.  23,  R.  S.  0.  (1887)  c.  134,  s.  6  (s.  8)  which  extended  to  conveyances  made  on 
or  after  29th  March,  1873,  which  the  husband  signed  or  executed.  The  only 
case  omitted  is  a  conveyance  made  on  or  after  29th  March,  1873,  which  the 
husband  did  not  sign  or  execute. 

Exceptions.  The  act,  22  Viet.  c.  35,  s.  5,  contained  certain  exceptions  in 
favor  of  (1)  persons  who  have  acquired  a  valid  deed  from  the  married  woman  ; 
(2)  the  married  woman  herself,  and  those  claiming  under  her  when  (a)  the 
conveyance  was  not  executed  in  good  faith  or  (b)  she  or  they  had  been  in  the 
actual  possession  or  enjoyment  of  the  land,  notwithstanding  the  conveyance. 
The  subsequent  acts  contain  provisions  substantially  similar,  but  the  title  of 
the  grantee  under  the  invalid  deed  is  preserved,  as  against  a  subsequen  t 
grantee,  if  he  or  those  claiming  under  him  have  been  in  actual  possession  for 
three  years,  before  and  up  to  the  time  of  the  validating  act.  The  principle  of 
the  exceptions  is  to  give  legal  validity  to  those  deeds  which,  though  invalid 
for  want  of  compliance  with  the  law  respecting  conveyances  by  married  wo- 


CONVEYANCES   BY   MARRIED   WOMEN.  805 

men,  have  nevertheless  been  regarded  and  acted  upon,  as  if  they  were  valid  by 
the  parties  who  made  them  ;  but  to  leave  the  defects  uncured,  when  the 
understanding  of  the  parties  themselves  was  that  the  deeds  were  inoperative  ; 
per  Patterson  J.  A.,  Elliott  v.  Brown  (1885)  11  A.  R.  228,  230.  The  "actual 
possession  and  enjoyment  "  required  is  not  the  pedal  possession  necessary  for 
a  trespasser  to  acquire  a  title  under  the  Statute  of  Limitations  ;  actual  posses- 
sion is  not  necessary  if  there  is  actual  enjoyment  ;  the  open  and  notorious 
exercising  of  acts  of  ownership  over  the  lands,  by  preventing  trespasses  thereon 
or  by  appropriating  timber  on  wild  land,  is  sufficient  ;  Elliott  v.  Brown  (1885) 
11  A.  R.  228  ;  but  see  Armour  on  Titles,  2nd  Ed.  320-325.  Litigation  which 
was  pending  on  7th  April,  1896,  prevents  a  defect  in  a  conveyance  executed 
before  29th  March,  1873,  which  was  not  made  valid  by  the  acts  in  force  before 
that  time,  from  being  cured,  e.  g.  the  absence  of  the  husband  as  a  party  to  a 
conveyance  made  in  1846  ;  Hartley  v,  Maycock  (1897)  28  0.  R.  508 

Orders  Passing  Husband's  Interest.     Since  1888,  the  interest  of  the  husband 
as  tenant  by  the  curtesy  in  land  of  his  wife,   may  be  cut  out,  by  thft  m-Hpr  pf  a.    j  s 
.J  udge  ;  s.  9.     {  '  It  is  a  strong  thing  to  deprive  a  man  of  a  right  who  has  had  f    ' 
noopportunity  of  exercising  it  ";   Hicks  v.    Williams  (1888)  15  O.R.  228,236. 
Great  care  should  be  taken  to  ascertain  that  the  applicant  comes  clearly  within 
the  provisions  of  the  act,  and  an  order  should  not  be  made  unless  under  very  ex- 
ceptional circumstances,  and  possibly  not  at  all,  without  notice  to  the  husband 
unless  his  residence  is  not  known  ;  see  Re  King  (1899)  18  P.  R.  365. 


Judge  acts  as  persona  designata  and  his  order  is  not  appealable  ;  ib. 
The  Master  in  Chambers  W  r»n  jurisdiction  to  make  the  order  :  Re  Nolan 
(1873)  6  P.  R.  115. 

Infant's  Conveyance.  Convej^ances  by  infant  femes  covert,  have  now  the 
same  characteristics  as  are  by  law  to  be  "attributed  to  the  conveyances  of  male, 
infants,  i.  e.  if  such  deeds  are  ot  benent  to  the  infant,  or  operate  to  pass  an 
estate  or  interest,  they  are  voidable  not  void  i^  Whalls  v.  Learn  (1888)  15 
O.  K,  48  \7 


806 


Chap.  170. 


LANDLORD  AND  TENANT. 


Sec. 


3.    LANDLORD  AND  TENANT. 


(M 


CHAPTER  170. 


An  Act  respecting  the  Law  of  Landlord  and  Tenant. 


SHORT  TITLE,  s.  1. 

INTERPRETATION,  s.  2. 

RELATION  OF  LANDLORD  AND  TEN- 
ANT, s.  3. 

APPORTIONMENT  OF  RENTS  AND  CER- 
TAIN OTHER  PERIODICAL  PAY- 
MENTS, ss.  4-8. 

APPORTIONMENT  OF  CONDITION  OF 
RE-ENTRY,  S.  9. 

MERGER  OF  REVERSION  EXPECTANT 
ON  A  LEASE,  S.  10. 

RIGHT  OF  RE-ENTRY,  s.  11. 

ASSIGNMENTS  BY  PERSONS  UNDER  DIS- 
ABILITY, s.  12. 

RESTRICTIONS  ON  AND  RELIEF  AGAINST 
FORFEITURE  OF  LEASES,  S.  13. 

RESTRICTION  ON  EFFECT  OF  LICENSE 
UNDER  A  LEASE,  S.  14. 

RESTRICTED  OPERATION  OF  PARTIAL 
LICENSE,  s.  15. 

WAIVER  OF  COVENANT,  s.  16. 

COVENANT  TO  PAY  TAXES,  s.  17. 

NOTICES  TO  QUIT,  s.  18. 


TENANT    TO    NOTIFY   LANDLORD   OF 
ACTION  FOR  RECOVERY  OF  LAND, 

S.   19. 

RECOVERY   OF  PREMISES   BY   LAND- 
LORDS 
When  half  year's  rent  in  arrear, 

ss.  20-25. 

When  lease    is    determined   and 
tenant  refuses  to  quit,  ss.  26-29. 
EXEMPTIONS  FROM  DISTRESS  : 

Goods  exempt  from  execution  ex- 
empt from  distress  for  rent,  s.  30. 
Goods  not  the  property  of  tenant 

exempt,  s.  31. 

Surrender  of  premises  when   ex- 
emption claimed,  s.  32. 
SET-OFF  AGAINST  RENT,  s.  33. 
WHERE  ASSIGNMENT  FOR  BENEFIT  OF 

CREDITORS,  S.  34. 
RE-ENTRY  OF  LANDLORD,  s.  35. 
SALE  OF  CROPS,  ss.  36,  37. 
APPLICATION  OF  SECTIONS  30  to  33, 

s.  38. 

PROTECTION   OF  GOODS  OF  LODGERS 
FROM  DISTRESS,  SS.  39-42. 


Short  Title 


HER  MAJESTY,  by  and  with  the  advice  and  consent  of 
the  Legislative  Assembly  of  the  Province  of  Ontario, 
enacts  as  follows  : — 

1.  This  Act  may  be  cited  as  "  The  Landlord  and  Tenant's 
Act" 


INTERPRETATION. 


Interpretation  £.  Where  the  words  following  occur  in  sections  4,  5,  6,  7 
and  8  of  this  Act,  they  shall  be  construed  in  the  manner  here- 
inafter mentioned,  unless  a  contrary  intention  appears  : 


Sec.    5.  LANDLORD  AND  TENANT.  Chap.  170.  80? 

1.  "Rents"  shall  include  rent-service,  rent-charge  and  rent-  "Rents." 
seek,  and  all  periodical  payments  or  renderings  in  lieu  of  or  in 

the  nature  of  rent ; 

2.  "  Annuities"  shall  incUide  salaries  and  pensions  ;  and          "Annuities.  *- 


3.  "Dividends"  shall  include  (besides  dividends,  strictly  so  « Dividends, 
called)  all  payments  made  by  the  name  of  dividend,  bonus  or 
otherwise  out  of  the  revenues  of  trading  or  other  public  com- 
panies, divisible  between  all  or  any  of  the  members  of  such 
respective  companies,  whether  such  payments  are  usually  made  imp.  Act 
or  declared  at  any  fixed  times  or  otherwise  ;  and  all  such  divi-  33-34  V.  c. 
sible  revenue  shall,  for  the  purposes  of  this  Act,  be  deemed  to     ' s< 
have  accrued  by  equal  daily  increment,  during  and  within  the 
period  for  or  in  respect  of  which  the  payment  of  .the  same 
revenue  is  declared  or  expressed  to  be  made  ;  but  the  said  word 
"  dividend  "  shall  not  include  payments  in  the  nature  of  a  return 
or  reimbursement  of  capital.     R.  S.  0. 1887,  c.  143,  s.  1. 


RELATION   OF   LANDLORD   AND   TENANT. 

3.  The  relation  of  landlord  and  tenant  did  not  since  the  Reversion  or        ^ 
15th  day  of  April,  1895,  and  shall  not  hereafter  depend  on  ^^^ 
tenure,  and  a  reversion  or  remainder  in  the  lessor  shall  not  be  create  relation 
necessary  in   order  to    create   the   relation   of   landlord  and  ancUraant 
tenant,  or  to  make  applicable  the  incidents  by  law  belonging  ' 

to  that  relation  ;  nor  shall  any  agreement  between  the  parties    3  f  ^T^  v,  • 
be  necessary  to  give  a  landlord  the  right  of  distress.     59  V.   z«    -<     z  <-/ 
c.  42,  s.  3. 


y 


APPORTIONMENT    OF    RENT   AND    OTHER   PERIODICAL   PAYMENTS. 

4.  All  rents,  annuities,  dividends,  and  other  periodical  pay-  Kents,  etc.,  ta 
ments  in  the  nature  of  income  (whether  reserved  or  made  pay-  accrue  from^  7^?7i?A^ 
able  under  an  instrument  in  writing  or  otherwise),   shall  like  a^d  be  appor-*  n 
interest  on  money  lent,  be  considered  as  accruing  from  day  to  tionable  m  re- 
day,  and  shall  be  appor tionable  in  respect  of  time  accordingly.  ®pe<  *  °  *ime' 

R.  S.  0. 1887,  c.  143,  s.  2.  3^34  v?c. 

35,  s.  2. 

5.  The  apportioned  part  of  such   rent,  annuity,  dividend  Apportioned 
or  other  payment  shall  be  payable  or  recoverable  in  the  case  of  P*rt  ?f  r®nt' 
a  continuing  rent,  annuity  or  other  such  payment  when  the  payable  when 
entire  portion,  of  which  such  apportioned  part   forms   part,  the  next  entire, 
becomes  due  and  payable,  and  not  before  ;  and  in  the  case  of  a  comesTdue. 
rent,  annuity  or  other  such  payment  determined  by  re-entry,  imp.  Act 
death  or  otherwise,  when  the  next  entire  portion  of  the  same  ||"3g4  p  c> 
would  have  been  payable  if  the  same  had  not  so   determined, 

and  not  before.     R.  S.  O.  1887,  c.  143,  s.  3. 
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Sec.  6  (1). 


Persons  shall 
have  the  same 
remedies  for 
recovering 
apportioned 
parts  as  for 
entire  portion. 

Imp.  Act  33- 
34  V.  c.  35, 
s.  4. 


in  certain 
'cases. 


0. — (1)  All  persons  and  their  respective  heirs,  executors,  ad- 
ministrators and  assigns,  and  also  the  executors,  adminis- 
trators and  assigns,  respectively,  of  persons  whose  interests 
determine  with  their  own  deaths,  shall  have  such  or  the  same 
remedies  for  recovering  such  apportioned  parts  as  afore- 
said, when  payable  (allowing  proportionate  parts  of  all  just 
allowances)  as  they  respectively  would  have  had  for  recovering 
such  entire  portions  as  aforesaid,  if  entitled  thereto  respectively. 

Proviso  as  to ,  (2)  Provided  that  persons  liable  to  pay  rents  reserved  out  of 
or  charged  on  lands  or  other  hereditaments  of  any  tenure,  and 
the  same  lands  or  other  hereditaments  shall  not  be  resorted  to  for 
any  such  apportioned  part  forming  part  of  an  entire  or  continuing 
rent  as  aforesaid  specifically,  but  the  entire  or  continuing  rent, 
including  such  apportioned  part,  shall  be  recovered  and  received 
by  the  heir  or  other  person,  who,  if  the  rent  had  not  been 
apportionable  under  this  Act,  or  otherwise,  would  have  been 
entitled  to  such  entire  or  continuing  rent,  and  such  apportioned 
part  shall  be  recoverable  by  action  from  such  heir  or  other 
person  by  the  executors  or  other  persons  entitled  under  this  Act 
to  the  same.  R.  S.  O.  1887,  c.  143,  s.  4. 

Act  not  to  ap-  ^  Nothing  in  the  preceding  provisions  of  this  Act  contained 
shall  render  apportionable  any  annual  sums  made  payable  in 
policies  of  assurance  of  any  description.  R.  S.  0. 1887,  c.  143,  s.  5. 


Imp.  Act  33- 
34  V.  c.  35, 

s.  6. 

Nor  where 
stipulation 
made  to  the 
contrary. 
33-34  V.  c.  35, 


8.  The  preceding  provisions  of  this  Act  shall  not  extend  to 
any  case  in  which  it  is  expressly  stipulated  that  no  apportion- 
ment shall  take  place.  R.  S.  O.  1887,  c.  143,  s.  6. 

APPORTIONMENT   OF    CONDITION    OF    RE-ENTRY. 


Apportion-  0.  Where  the  reversion  upon  a  lease  is  severed  and  the  rent 

ment  of  condi-  or  otner  reservation  is  legally  apportioned,  the  assignee  of  each 

tion  of  re-entry  V      r  L 


in  certain 
cases. 

Imp.  Act  22- 
23  V.  c.  35, 
s.  3. 


part  of  the  reversion  shall,  in  respect  of  the  apportioned  rent 
or  other  reservation  allotted  or  belonging  to  him,  have  and  be 
entitled  to  the  benefit  of  all  conditions  or  powers  of  re-entry 
for  non-payment  of  the  original  rent  or  other  reservation,  in 
like  manner  as  if  such  conditions  or  powers  had  been  reserved 
to  him  as  incident  to  his  part  of  the  reversion  in  respect  of  the 
apportioned  rent  or  other  reservation  allotted  or  belonging  to 
him.  R.  S.  0.  1887,  c.  143,  s.  7. 


MERGER,    ETC.,  OF   REVERSIONS. 

Effect  of  sur-        1 0.  Where  the    reversion    expectant    on    a  lease  of  Ian 

mei'er'of  merges  or  is  surrendered,  the  estate,  which  for  the  time  being 

reversion  ex-  conf  ers,  as  against  the  tenant  under  the  same  lease,  the  next 

pectant  on  a  ves^ed  right  to  the  same  land,  shall,  to  the  extent  of  and  for 

lease  m  certain  .    &          ,     .       .  ,  '      ,  ,.  '      . 

cases.  preserving  such  incidents  to  and  obligations  on  the  same  rever- 

.o^IqttJv  Act    sion  as  but  for  the  surrender  or  merger  thereof  would  have 
106,  s.  9.          subsisted,  be  deemed  the  reversion  expectant  on  the  same  lease. 
R.  S  0.  1887,  c.  143,  s.  8. 
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RIGHT    OF    RE-ENTRY. 

1  1.  la  every  demise  made  or  entered  into  after  the  25th  day  Ri#ht  of 
of  March,  1886,  whether  by  parol  or  in  writing,  unless  it  shall  ei 
Ibe  otherwise  agreed,  there  shall  be  deemed  to  be  included  an      ^ 
agreement  that  il"the  rent  reseryed^or  any  parJLike^ejrf^sJiall    %J  r-3  1> 
remain  unpaid  for  fifteen  days  .after  any  of  the  days  on  which 
the  same  ought  to  have  been  paid,  although  no  formal  demand 
thereof  shall  have  been  made,  it  shall  be  lawful  for  the  landlord, 
at  any  time  thereafter  into  and  upon  the  demised  premises,  or 
any  part  thereof  in  the  name  of  the  whole,  to  re-enter  and  the 
same  to   have   again,  repossess,   and   enjoy  as  of  his  former 
estate.     R.  S.  0.  1887,  c.  143,  s.  9. 

ASSIGNMENTS   BY   PERSONS   UNDER   DISABILITY. 

1  £.  Where  any  person  being  under  the  age  of  twenty-one  Assignments 
years,  or  a  lunatic,  or  a  person  of  unsound  mind,  shall  be  seised  under 
of  the  reversion  of  land  subject  to  a  lease,  and  such  lease  shall  ability. 
contain  a  covenant  not  to  assign  or  sublet  without  leave,  the 
guardian  of  such  infant  or  the  committee  of  such  lunatic,  or 
person  of  unsound  mind  may,   with  the  approbation   nf 
Judge  of  the^Surrogate  Court  of  the  county  in  whiV.h  thp. 


^ 

is  situate,  consent  to  any  assignment  or  transfer  of  such  lease- 
hold  interest,  in  the  same  manner  and  with  the  like  effect  as  if 
the  consent  were  given  by  a  lessor  under  no  disability.  R.  S.  O. 
1887,  c.  143,  s.  10. 

FORFEITURE   OF   LEASES. 


3.  —  (1)  Aright  of  re-entry  or  forfeiture   under  any  pro-  Restrictions 
viso  or  stipulation  in  a  lease,  for  a  breach  of  any  covenant  or  againft  forfeit- 
condition  in  the  lease,  shall  not  be  enforceable,  by  action  or  ure  of  leases. 
otherwise,  unless  and  untiF  the  lessor  serves  on  the  lessee  a  J^  c  41*4 
notice  specifying  the  particular  breach  complained  of,  and  if  s.  14. 
the  breach  is  capable  of  remedy,  requiring  the  lessee  to  remedy 
the  breach^aj^d,  in  any  case,  requiring  the  lessee  to  make  com-  ^  ^Tv^j 
pensation  in  money  for  the  breach,  and  the  lessee  fails,  within 
-a  reasonable   time  thereafter,  to  remedy  the  breach,  if  it  is 
capable  of  remedy,  and  to  make   reasonable  compensation  in 
money,  to  the  satisfaction  of  the  lessor  for  the  breach. 

(2)  Where  a  lessor  is  proceeding  by  action  or  otherwise,  to 
enforce  such  a  right  of  re-entry  or  forfeiture,  the  lessee  may, 
in  the  lessor's  action,  if  any,  or  in  any  action  brought  by  him- 
self, apply  to  the  Court  for  relief  ;  and  the  Court  may  grant  or 
refuse  relief,  as  the  Court,  having  regard  to  the  proceedings 
and  conduct  of  the  parties  under  the  foregoing  provisions  of 
this  section  and  to  all  the  other  circumstances,  thinks  fit  ;  and 
in  case  of  relief  may  grant  it  on  such  terms,  if  any,  as  to  costs, 
expenses,  damages,  compensation,  penalty,  or  otherwise,  includ- 
ing the  granting  of  an  injunction  to  restrain  any  like  breach 
in  the  future,  as  the  Court  in  the  circumstances  of  each  case 
thinks  fit. 
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Sec.  13  (3). 


Meaning  of  in      (3)  For  the  purposes  of  this  section,  a  lease  includes  an  original 
"Lease "1On      or  derivative  under-lease,  also  a  grant  at  a  fee  farm  rent,  or 
"Lessee"        securing  a  rent  by  condition  ;  and  a  lessee  includes  an  original 
'Lessor."       or  derivative  under-lessee,  and  the  heirs,  executors,  adminis- 
trators, and  assigns  of  a  lessee,  also  a  grantee  under  such  a 
grant  as  aforesaid,  his  heirs  and  assigns ;   and  a  lessor  includes 
an  original  or  derivative  under-lessor,  and  the  heirs,  executors,, 
administrators,  and  assigns  of  a  lessor,  also  a  grantor  as  afore- 
said, and  his  heirs  and  assigns. 

Where  right  of  (4)  This  section  applies,  although  the  proviso  or  stipulation 
founder  a  under  which  the  right  of  re-entry  or  forfeiture  accrues  is. 
statute.  inserted  in  the  lease,  in  pursuance  of  the  directions  of  any  Act 

of  Parliament  or  of  the  Legislature  of  this  Province. 

(5)  For  the  purposes  of  this  section,  a  lease  limited  to  con* 
tinue  as  long  only  as  the  lessee  abstains  from  committing  a 
breach  of  covenant  shall  be  and  take  effect  as  a  lease  to  con- 
tinue for  any  longer  term  for  which  it  could  subsist,  but  deter- 
minable  by  a  proviso  for  re-entry  on  such  a  breach.     R.S.O. 
1887.  c.  143,  s.  11  (1-5.) 

(6)  This  section  shall  not  extend— 

(a)'  To  a  covenant  or  condition,  against  the  assigning-,  under- 


Lease until 
breach. 


Limitation  of 
section. 


letting,  parting  with  the  possession,  nr  disposing 
Teased  ;^or  to  a  condition  for  forfeiture  on  the  bankruptcy 
of  the  lessee.  or3on  the  taking  in  execution  of  the  IRSSP^'S. 
interest:  or 

(6)  To  a  mining  lease. 

A  "  mining  lease  "  is  a  lease  for  mining  purposes,  that  is,, 
the  searching  for,  working,  getting,  making  merchantable, 
carrying  away,  or  disposing  of  mines  and  minerals,  or 
purposes  connected  therewith,  and  includes  a  grant  or 
license  for  mining  purposes.  R.S.O.  1887,  c.  143,  s.  11  (6)^ 
60  V.  c.  15,  Sched.  A  (28). 

(7)  This  section  shall  not  affect  the  law  relating  to  re-entry 
or  forfeiture  or  relief  in  cases  of  non-payment  oLj^nt. 

Application  of  (g)  This  section  shall  apply  to  leases  made  either  before  or 
after  the  enactment  thereof,  and  shall  have  effect  notwithstahd- 
ing  any  stipulation  to  the  contrary.  R.  S.  O.  1887,  c.  143, 
s.  11  (7,  8). 

LICENSES. 

Restriction  on  14.  Where  a  license  to  do  any  act  which,  without  such 
Hcentse°under  license,  would  create  a  forfeiture,  or  give  a  right  to  re- 
power  con-  enter,  under  a  condition  or  power  reserved  in  a  lease 
leaf^etc.  heretofore  granted,  or  to  be  hereafter  granted,  has  beeny 
Imp.' Act  22-  at  anytime  since  the  18th  day  of  September,  1865,  given 

93  V    n    V>  -i  i    •  •  11-  i       n  i 

*  i  to  a  lessee  or  his    assigns,  every  such    license  shall,   unlesss. 

otherwise   expressed,  extend  only  to  the  permission  actually 


licenses. 
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given,  or  to  any  specific  breach  of  any  proviso  or  covenant  made 
or  to  be  made,  or  to  the  actual  assignment,  under-lease  or  other 
matter  thereby  specifically  authorized  to  be  done,  but  not  so  as. 
to  prevent  a  proceeding  for  any  subsequent  breach  (unless 
otherwise  specified  in  such  license) ;  and  all  rights  under  cove- 
nants and  powers  of  forfeiture  and  re-entry  in  the  lease  con- 
tained shall  remain  in  full  force  and  virtue,  and  shall  be  avail- 
able as  against  any  subsequent  breach  of  covenant  or  condition, 
assignment,  under-lease,  or  other  matter  not  specifically  author- 
ized or  made  dispunishable  by  such  license,  in  the  same  manner 
as  if  no  such  license  had  been  given  ;  and  the  condition  or  right 
of  re-entry  shall  be  and  remain  in  all  respects  as  if  such  license 
had  not  been  given,  except  in  respect  of  the  particular  matter 
authorized  to  be  done.  R.  S.  O.  1887,  c.  143,  s.  12. 

15.  Where  in  a   lease  heretofore  granted  or  to  be  herein- Restricted 
after  granted,  there  is  a  power  or  condition  of   re-entry   on  p^ratl01 
assigning    or    underletting    or    doing    any    other    specified  Hcc 

act  without  license,  and  at  any  time  since  the  18th  day  ^^ 
of  September,  1865,  a  license  has  been  or  is  given  to  s.  2. 
one  of  several  lessees  or  co-owners  to  assign  or  underlet 
his  share  or  interest,  or  to  do  any  other  act  prohibited  to  be 
done  without  license,  or  has  been  or  is  given  to  a  lessee  or  %  t 
owner,  or  any  one  of  several  lessees  or  owners,  to  assign  or 
underlet  part  only  of  the  property,  or  to  do  any  other  such  act 
as  aforesaid  in  respect  of  part  only  of  such  property,  such 
license  shall  not  operate  to  destroy  or  extinguish  the  right  of 
re-entry  in  case  of  any  breach  of  the  covenant  or  condition  by 
the  co-lessee  or  co-lessees  or  owner  or  owners  of  the  other  shares 
or  interests  in  the  property,  or  by  the  lessee  or  owner  of  the 
rest  of  the  property  (as  the  case  may  be),  over  or  in  respect  of 
such  shares  or  interests  or  remaining  property,  but  such  right 
of  re-entry  shall  remain  in  full  force  over  or  in  respect  of  the 
shares  or  interests  or  property  not  the  subject  of  such  license. 
R.  S.  O.  1887,  c.  143,  s.  13. 

WAIVER   OF    COVENANT. 

16.  Where  an  actual  waiver  of  the  benefit  of  a  covenant  Waiver  not  to 
or  condition  in  a  lease,  on  the  part  of  a  lessor,  or  his  heirs,  f^.ien^  further 
executors,  administrators  or  assigns,  is  proved  to  have  taken  particular 
place  after  the  18th  day  September,  1865,  in  any  one  particular  instance 

i         xi-in         ,  i  -I  mentioned. 

instance,  such  actual  waiver  shall  not  be  assumed  or  deemed  to 
extend  to  any  instance  or  any  breach  of  covenant  or  condition 
other  than  that  to  which  such  waiver  specially  relates,  nor  to 
be  a  general  waiver  of  the  benefit  of  any  such  covenant  or 
condition,  unless  an  intention  to  that  effect  appears.  R.  S.  O. 
1887,  c.  143,  s.  14. 

COVENANT   TO   PAY   TAXES. 

1 T.  In  the  case  of  leases  made  on  or  after  the  1st  day  of  Covenant  to 
September,   1897,  unless  it  is  therein   otherwise   specifically  jjJf^S*!8  n°fc 

improvement 
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provided  a  covenant  by  a  lessee  for  payment  of  taxes  shall  not 
be  deemed  to  include  an  obligation  to  pay  taxes  assessed  for 
local  improvements.  60  V.  c.  14,  s.  28  (1),  part. 

LENGTH   OF    NOTICES   TO    QUIT. 

Notice  to  quit  18.  In  the  case  of  tenancies  from  week  to  week  and  from 
in  case  of  month  to  month,  a  week's  notice  to  quit  and  a  month's  notice 
to  quit,  respectively,  ending  with  the  week  or  the  month,  as 
the  case  may  be,  shall  be  deemed  sufficient  notice  to  deter- 
mine, respectively,  a  weekly  or  monthly  tenancy.  R.  S.  O. 
1887,  c.  143,  s.  15. 


weekly  or 

monthly 

tenancies. 


Penalty  on 


recovery  of 

ifotdnotifying 
his  landlord, 


TENANTS  TO  NOTIFY  LANDLORDS. 

* 

1 9.  Every  tenant  to  whom  a  writ  in  an  action  for  the 
recovery  of  land  has  been  delivered,  or  to  whose  knowledge  it 
comes,  shall  forthwith  give  notice  thereof  to  his  landlord,  or  to 
his  bailiff  or  receiver,  and  if  he  omits  so  to  do,  he  shall  forfeit 
to  the  person  of  whom  he  holds,  the  value  of  three  years' 
improved  or  rack  rent  ofjbhe  premises  demised  or  holden  in  the 
possession  of  such  tenant^to  be  recovered  byaction  in  any  Court 
having  jurisdiction  for  the  amount.  R.  S.  O.  1887,  c.  143,  s.  16. 

RECOVERY   OF   PREMISES  BY  LANDLORDS. 

Where  a  half-year's  rent  in  arrear. 

Landlord  hav-  £O.  In  all  cases  between  landlord  and  tenant,  as  often  as  it 
re?enteTfor°  naPPens  that  one-half  year's  rent  is  in  arrear,  and  the  landlord 
non-payment  or  lessor  to  whom  the  same  is  due  has  the  right  by  law  to 
of  rent,  may  re-enter  for  non-payment  thereof,  such  landlord  or  lessor  may, 

rpnnvpr  r»r>s-         — ; — i  „  7 — i '  '  * 

without  any  lormal  demand  or  re-entry,  serve  a  writ  for  the 
recovery  of  the  demised  premises  ;  or  in  case  the  same  cannot 
be  legally  served,  or  no  tenant  is  in  actual  possession  of  the 
premises,  then  the  landlord  or  lessor  may  affix  a  copy  thereof 
upon  the  door  of  any  demised  messuage,  or  in  case  the  action 
is  not  for  the  recovery  of  any  messuage,  then  upon  some 
notorious  place  of  the  lands,  tenements  or  hereditaments  com- 
prised in  the  writ ;  and  such  affixing  shall  be  good  service 
thereof,  and  shall  stand  instead  of  a  demand  and  re-entry. 
R.  S.  0.  1887,  c.  143,  s.  17. 


recover  pos 

session. 


How  such 


21.  In  case  of  judgment  against  the  defendant  for  non- 
aPPearance,  if  it  is  shewn  by  affidavit  to  the  Court,  or  is  proved 
upon  the  trial  in  case  the  defendant  appears,  that  half  a 
year's  rent  was  due  before  the  writ  was  served  ,^and  that  no 
sufficient  distress  was  to  be  found  on  the  demised  premises 
countervailing  the  arrears  then  duepand  that  the  lessor  had 
power  to  re-enter,  the  lessor  shall  recover  judgment  and  have 
execution  in  the  same  manner  as  if  the  rent  in  arrear  had 
been  demanded,  and  re-entry  made.  R.  S.  O.  1887,  c.  143,  s.  18. 
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%•&.  In  case  the  lessee  or  his  assignee,  or  other  person  Consequences 
cla.ming  or  deriving  title  under  the  lease,  permits  and 
suffers  judgment  to  be  had  on  such  trial  and  execution  to  be 
executed  thereon,  without  paying  the  rent  and  arrears 
together  with  full  costs,  and  without  proceeding  for  equit- 
able relief  within  six  months  after  execution  executed,  then 
and  in  every  such  case  the  lessee  and  his  assignee  and  all 
other  persons  claiming  and  deriving  under  the  lease,  shall 
be  barred  and  foreclosed  from  all  relief  or  remedy  other  than 
by  proceedings  by  way  of  appeal  from  the  judgment,  and  the 
landlord  or  lessor  shall  from  thenceforth  hold  the  demised 
premises  discharged  from  the  lease.  R.  S.  0.  1887,  c.  143,  s.  19. 

23.  Nothing  hereinbefore  contained  shall  bar  the  right  of 
any  mortgagee  of  such  lease  or  any  part  thereof  wJiQ_Js_iiat-in 
possession,   if   the    mortgagee,  within  siy  months  a.ft.p,r  such 
judgment  obtained  and  execution  executed,  pays  all  rent  in 
arrear,  and  all  costs  and  damages  sustained   by    the  lessor  or 
person  entitled  to  the  remainder  or  reversion,  and  performs  all 
covenants  a.nd  agreements  which  on  the  part  and  behalf  of  th.e 
first  lessee  are  to  be,  or  ought  to  be  performed.     R.  S.  O.  1887, 
c.  143,  s.  20. 

24.  In  case  the   lessee,  his  assignee  or  other  person  claim-  Proceedings  £ 
ing  any  right,  title   or  interest  of,  in  or    to  the  lease,  pro-  *^e  tenant, 
ceeds   for   equitable    relief  within    the   time  aforesaid,  such  eqStabfe36 
person  jshall  not  be  entitled  to  a  stay  of  the  proceedings,  unless  rebeL 
within  forty  "Hays  next  after  an  application  for  a  stay  of  the 
proceedings  he  brings  into  Court  and  lodges  with  th£jpro-peji 

officer  such  sum  of  money  as  the  lessor  or  landlord  swears  to  be 

due  and  in  arrear  over  and  above  all  iust  allowances,  and  also 

thfi  n.nat.a  to.Trp.fi  in  t.hp.  said  action,  there  to  remain  until  the  Tf  such 

hearing  of  the  application  for  equitable  relief,  or  to  be  paid  proceedings 

out  to  the  lessor  or  landlord  on  good  security,  subject  to  the  execution 

judgment  or  order  of  the  Court  :  and  in  case  such  proceedings  executed. 

for  equitable  relief  are  taken   within  the  time  aforesaid,  and 

after  execution  has  been  executed,  the  lessor  or  landlord 

be  accountable  only  for  so  much  "as  he  really  and^ma 

Without    fraud,     deceit     or     wilfnl     TiPoWf.      Vm«     marl  A     nf 

es  from  the  time  of  his  enterin    into  the  actual 


possession  thereof,  and  if  what  he  has  so  made  is  less  than  the 
rent  reserved  on  the  lease,  then  the  lessee  or  his  assignee, 
before  being  restored  to  his  possession,  shall  pay  the  lessor  or 
landlord  what  the  money  so  by  him  made  fell  short  of  the 
reserved  rent  for  the  time  the  lessor  or  landlord  held  the  lands. 
R.  S.  O.  1887,  c.  143,  s.  21. 

25.  If  the  tenant  or  his  assignee  at  any  time  before  the  Discontinu- 
trial  in  the  action  pays  or  tenders  to  the  lessor  or  landlord,  or  ^yg 
to  his  solicitor  in  the  cause,  or  pays  into  Court  all  the  rent  and  of  rent  and 
arrears  together  with  the  costs,  all  further  proceedings  in  the  j^f  etc?re 
action  shall  cease  ;  and  if  the  lessee  or  his  assigns,  upon  such  pro- 
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ceedingjisjif  orp.sa.i d , -obtains,  equitable  relief  h<3 _and_they  ohall 
Have,  hold_a_nd  enjoy  the  demised  laDds^according^to^  the  lease 
thereof  made,  without  any  new  lease.  K  S.  0. 1887,  c.  143,  s.  "2'2. 

Where  lease  is  determined  and  tenant  refuses  to  go  out 


^Circumstances  £#.  In  case  (1)  the  term  or  interest  of  any  tenant  of  any 
Ta^ior^nia  lands,  tenements  or  hereditaments,  holding  the  same  under  a 
give  notice  to  lease  or  agreement  in  writing  for  any  term  or  number  of  years 
secuStt0find  cer^a^n'  or  from  year  to  year,  expires  or  is  determined  either 
by  the  landlord  or  tenant  by  regular  notice  to  quit ;  and  (2)  in 
case  a  lawful  demand  of  possession  in  writing,  made  and 
signed  by  the  landlord  or  his  agent,  is  served  personally  upon 
the  tenant  or  any  person  holding  or  claiming  under  him,  or  is 
left  at  the  dwelling  house  or  usual  place  of  abode  of  such 
tenant  or  person ;  and  (3,)  in  case  such  tenant  or  person  refuses 
to  deliver  up  possession  accordingly,  and  the  landlord  there- 
upon proceeds  by  action  for  recovery  of  possession,  he  may,  at 
the  foot  of  the  writ  of  summons,  address  a  notice  to  such  tenant 
or  person,  requiring  him  to  find  such  security,  if  ordered  by 
the  Court  or  a  Judge,  and  for  such  purposes  as  are  hereinafter 
next  specified.  K  S.  O.  1887,  c.  143,  s.  23. 

Court  or  £T.  Upon  the  appearance  of  the  party,  or  in  case  of  non- 

order  may       appearance  then  on  making  and7  filing  an  affidavit  of  service 
of  the  writ  and  notice,  and^on  the  landlord's  producing  the 
lease  or  agreement,  or  some  counterpart  or  duplicate  thereof, 
3 and  proving  the  execution  of  the  same  by  affidavit,  and  upon 
affidavit  that  the  premises  have  been  actually  enjoyed  under 
such  lease  or  agreement,^ and  that  the  interest  of  the  tenant 
has  expired,  or  been  determined  by  regular  notice  to  quit  (as 
the  case  may  be),  and  that  possession  has  been  lawfully  de- 
manded in  manner  aforesaid,  the  landlord  may  apply  to  the 
Court  or  a  Judge  for  a  rule  or  summons  for  such  tenant  or 
person  to  shew  cause,  within  a  time  to  be  fixed  by  the  Court 
or  Judge  on  a  consideration  of  the  situation  of  the  premises, 
why  such  tenant  or  person  should  not  enter  into  a  bond  by 
himself  and  two  sufficient  sureties,  in  a  reasonable  sum,  con- 
ditioned to  pay  the  costs  and  damages  which  may  be  recovered 
by  the  plaintiff  in  the  action,  and  the  Court  or  Judge,  upon 
cause  shewn  or  upon  affidavit  of  the  service  of  the  rule  or 
summons  in  case  no  cause  is  shewn,  may  make  the  same  abso- 
lute in  whole  or  in  part,  and  order  such  tenant  or  person  with- 
in a  time  to  be  fixed,  upon  a  consideration  of  all  the  circum- 
stances, to  give  such  bond  to  the  plaintiff  with  such  conditions 
and  in  such  manner  as  may  be  specified  in  the  said  rule  or 
summons,  or  the  part  of  the  same  so  made  absolute.     R.  S.  O. 
1887,  c.  143,  s.  24. 

if  order  not         28.  In  case  the  party  neglects  or  refuses  to  comply  with 

•>udye<entm     suc^  ru^e  or  or(^er'  an(^  giyes  no  ground  to  induce  the  Court  or 
be  signed.     J  Judge  to  enlarge  the  time  for  obeying  the  same,  then  the  lessor 


Limitation  of 
action  upon 
bond. 
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or  landlord,  upon  filing  an  affidavit  that  such  rule  or  order  has 
been  made  and  served  and  not  complied  with,  may  sign  judg- 
ment for  the  recovery  of  possession  and  costs  of  suit.  R.  S.  0. 
1887,  c.  143,  s.  25. 

29.  No  action  or  other  proceeding  shall  be  commenced  upon 
the  bond  after  six  months  from  the  time  when  the  possession 
of  the  premises  or  any  part  thereof  has  been  actually  delivered 
to  the  landlord.     K  S.  O.  1887,  c.  143,  s.  26. 

EXEMPTIONS   FROM   DISTRESS. 

30.  —  (1)  The  goods  and  chattels  exempt  from  seizure  under  Goods  exempt 
•execution,  shall  not  be  liable  to  seizure  by  distress  by  a  landlord  t^SeTxem11?11 
for  rent  in  respect  of  a  tenancy  created  after  the  first  day  of  from  distress. 
October,  1887,  except  as  hereinafter  provided.      K  S.  O.  1887,     -  n  s*r  /?  *>    V 
>c.  143,  s.  27  (l)part. 

(2)  In  the  case  of  a  monthly  tenancy  the  said  exemption       f 
shall  only  apply  to  two  months'  arrears  of  rent.     55  V.  c.  31, 

s.  1. 

(3)  The  person  claiming  such  exemption  shall  select  and 
point  out  the  goods  and  chattels  as  to  which  he  claims  exemp- 
tion.    R  S.  0.  1887,  c.  143,  s.  27  (2). 


.  —  (1)  A  landlord  shall  not  distrain  for  rent  on  the  goods  Goods  on 
and  chattels  the  property  of  any  person  except  the  tenant  or  property  o?* 
person  who  is  liable  for  the  rent,  although  the  same  are  found  tenant  to  be 
on  the  premises  /but  this  restriction  shall  not  apply  in  favour  exemPt< 
of  a  person  claiming  title  under  or  by  virtue  of  an  execution 
against  the  tenant^  or  in  favour  of  any  person  whose  title  is  Exceptions. 
derived  by  purchase,  gift,  transfer,  or  assignment  from  the 
tenant,  whether  absolute  or  in  trust,  or  by  way  of  mortgage 
or  otherwiseJJnor  to  the  interest  of  the  tenant  in  any  goods  on  „-,,    c 
the  premises  in  the  possession  of  the  tenant  under  a  contract 
for  purchase,  or  by  which  he  may  or  is  to  become  the  owner 
thereof  upon  performance  of  any  condition;  nor  where  goods 
have  been  exchanged  between  two  tenants  or  persons  by  the 
one  borrowing  or   hiring  from  the  other  for  the  purpose  of 
^defeating  the  claim  of  or  the  right  of  distress  by  the  landlord 
^  nor  shall  the  restriction  apply  where  the  property  is  claimed 
by  the  wife,  husband,  daughter,  son,  daughter-in-law,  or  son- 
in-law  of  the  tenant,  or  by  any  other  relative  of  his,  in  case 
such  other  relative  Jives  on  the  premises  as  a  member  of  the 
^nant's_J!amiLy,  or  by  any  person  whose  title  is  derived  by 
purchase,  gift,   transfer  or  assignment  from  any  relative  to 
whom  such  restriction  does  not  apply.     57  V.  c.  43,  s.  1  ;  60  V. 
c.  15,  Sched.  A  (60). 

(2)  Nothing  in  this  section  contained  shall  exempt  from 
-seizure  by  distress  goods  or  merchandise  in  a  store  or  shop 
managed  or  controlled  by  an  agent  or  clerk  for  the  owner  of 
isuch  goods  or  merchandise  when  such  clerk  or  agent  is  also 
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meaning  of, 
in  this  section, 


render  pre 
raises. 


Seizure  of 
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goods. 


the  tenant  and  in  default  and  the  rent  is  due  in  respect  of  the- 
store  or  shop  and  premises  rented  therewith  and  thereto- 
belonging,  when  such  goods  would  have  been  liable  to  seizure 
but  for  this  Act. 

(3)  Subject  to  sections  39  and  40  of  this  Act  the  word 
"  tenant "  in  this  section  shall  extend  to  and  include  the  sub- 
tenant and  the  assigns  of  the  tenant  and  any  person  in  actual 
occupation  of  the  premises  under  or  with  the  assent  of  the 
tenant  during  the  currency  of  the  lease,  or  while  the  rent  is 
due  or  in  arrear  whether  he  has  or  has  not  attorned  to  or  be- 
come the  tenant  of  the  landlord.  R  S.  0.  1887,  c.  143,  s.  28. 
(2,  3). 

Tenant  claim-      32. — (1)  A  tenant  who  is  in  default  for  non-payment  of 
rent  and  claims  the  benefit  of  the  exemption  from  distress  to  I 
which  he  is  entitled  under  this  Act,  must  give  up  possession  of 
the  premises  forthwith,  or  be  ready  and  offer  to  do  so. 

(2)  The  offer  may  be  made  to  the  landlord  or  to  his  agent ; 
and  the  person  authorized  to  seize  and   sell  the  goods  and 
chattels,  or  having  the  custody  thereof  for  the  landlord,  shall 
be  considered  an  agent  of  the  landlord  for  the  purpose  of  the 
offer  and  surrender  to  the  landlord  of  the  possession. 

(3)  Where  a  landlord  desires  to  seize  the  exempted  goods,  he 
shall,  after  default  has  been  made  in  the  payment  of  rent  and 
before  or  at  the  time  of  seizure  serve  the  tenant  with  a  notice 
which  shall  inform  the  tenant  what  amount  is  claimed  for  rent 
in  arrear,  and  that  in  default  of  payment,  if  he  gives  up  pos- 
session of  the  premises  to   the  landlord  after  service  of  the 
notice,  he  will  be  entitled  to  claim   exemption  for  such  of  his 
goods  and  chattels  as  are  exempt  from  seizure  under  execution, 
but  that  if  he  neither  pays  the  rent  nor  gives  up  possession 
his  goods  and  chattels  will  be  liable  to  seizure,  and  will  be  sold: 
to  pay  the  rent  in  arrear  and  costs.     R  S.  O.  1887,  c.  143,  s.  30 
(1,  2,  4). 

(4)  The  notice  may  be  in  the  following  form  or  to  the  like 
effect : 

Take  notice  that  I  claim  $  for  rent  due  to  me  in  respect  of  the 

premises  which  you  hold  as  my  tenant,  namely,  (here  briefly  describe  them) ; 
and  unless  the  said  rent  is  paid,  I  demand  from  you  immediate  possession 
of  the  said  premises ;  and  1  am  ready  to  leave  in  your  possession  such  of 
your  goods  and  chattels  as  in  that  case  only  you  are  entitled  to  claim 
exemption  for. 

Take  notice  further,  that  if  you  neither  pay  the  said  rent  nor  give  me 
up  possession  of  the  said  premises  within  three  days  after  the  service  of 
this  notice,  I  am  by  law  entitled  to  seize  and  sell  and  I  intend  to  seize 
and  sell  all  your  goods  and  chattels,  or  such  part  thereof  as  may  be  neces- 
sary for  the  payment  of  the  said  rent  and  costs. 

This  notice  is  given  under  the  Act  of  the  Legislature  of  Ontario,  respect- 
ing the  Law  of  Landlord  and  Tenant. 

Dated  this  day  of  A.D. 

(Signed)         A.B.  (landlord}, 

To  C.D.  (tenant.) 

R  S.  0. 1887,  c.  143,  s.  30  (5) ;  59  V.,  c.  42,  s.  2. 
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(5)  The  surrender  of  possession  in  pursuance  of  the  notice 
by  the  landlord   shall   be   a   determination   of   the  tenancy. 
R.  S.  O.  1887,  c.  143,  s.  30  (3). 

(6)  Service  of  papers  under  this  Act  shall  be  made  either 
personally  or  by  leaving  the  same  with  some  grown  person 
being  in  and  apparently  residing  on  the  premises  occupied  by 
the  person  to  be  served. 

(7)  If  the  tenant  cannot  be  found  and  his  place  of  abode  is 
either  not  known,  or  admission  thereto  cannot  be  obtained,  the 
posting  up  of  the  paper  on  some  conspicuous  part  of  the  pre- 
mises, shall  be  deemed  good  service. 

(8)  No  proceeding  under  this  section  shall  be  deemed  defec- 
tive or  rendered  invalid  by  any  objection  of  form.     R,  S.  O. 
1887,  c.  143,  s.  30  (6-8). 

33. — (1)  A  tenant  may  set-off  against  the  rent  due  a  debt  Right  of  set- 
due  to  him  by  the  landlord.  off- 

(2)  The  set-off  may  be  by  a  notice  in  the  form  or  to  the 
effect  following,  and  may  be  given  before  or  after  the  seizure : 

i 

Take  notice,  that  I  wish  to  set-off  against  rent  due  by  me  to  you,  the 
debt  which  you  owe  to  me  on  your  promissory  note  for  ,  dated 

(or  for  eight  months'  wages  at  $20  per  month,  $160,  or  as  the 
case  may  be). 

(3)  In  case  of  such  notice  the  landlord  shall  only  be  entitled  to 
distrain  for  the  balance  of  rent  after  deducting  any  debt  justly  ^^  ~~&L^(^. 
due  by  him  to  the  tenant.     K  S.  O.  1887,  c.  143,  s.  29. 

34. — (1)  In  case  of  an  assignment  for  the  general  benefit  Lien  of  land- 
of  creditors  the  preferential  lien  of  the  landlord  for  rent  shall  be  l°Jd  for  ?ent 
restricted  to  the  arrears  of  rent  due  during  the  period  of  one  ment  for  bene- 
vear  last  previous   to,   and^for  three   months    following,  the  fit  of  creditors. 
execution  of  such  assignment  and  from  thence  so  lone;  as  the 

_  _       _    _.  _  "   -^ ,   ^  " 

Assignee  shall  retain  possession  of  thp.  premises  leased 

(2)  Notwithstanding   any  provision,  stipulation    or   agree-  Assignee  may 
ment  in  any  lease  or  agreement  contained,  in  any  case  of  an  r?fcam  posses- 

fti  on  TOP  i*^- 

assignment  for  the  general  benefit  of  creditors,  or  in  case  an  mainder  of 
order  is  made  for  the  winding-up  of  an  incorporated  company, term- 
being   lessees,  the  assignee  or  liquidator  shall  be  at  liberty   ^G  & 
within  one  month  from  the  execution  of  such  assignment  or  " 
the   making  of  such  winding-up  order  by  notice  in  writing  * 
under  his  hand   given   to  the   lessor  to  elect   to  retain   the    .  Q~ 
premises  occupied  by  the  assignor  or  company  as  aforesaid  at 
the  time  of  such  assignment  or  winding-up,  for  the  unexpired  - 
term  of  any  lease  under  which  the  said  premises  were  held,  or  3- . 
for  such  portion  of  the  said  term  as  he  shall  see  fit,  upon  the 
terms  of  such  lease  and  paying  the  rent  therefor  provided  by 
said  lease.     58  V.  c.  26,  s.  3. 

B  2 
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Sec.  3 


Common  law 
strict  demand 
of  rent  dis- 
pensed with 
when  landlord 
entitled  to 
re-enter. 

Proviso. 


Sale  of  grow- 
ing crops. 


RE-ENTRY   OF    LANDLORD. 

35.  Where  a  landlord  has  by  law  a  right  to  enter  for  non- 
payment of  rent,  it  shall  not  be  necessary  to  demand  the  rent 
on  the  day  when  due,  or  with  the  strictness  required  at  com- 
mon law,  and  a  demand  of  rent  shall  suffice  notwithstanding 
more  or  less  than  the  amount  really  due  is  demanded,  and  not- 
withstanding other  requisites  of  the  common  law  are  not  com- 
plied with  :  Provided  that,  unless  the  premises  are  vacant,  the 
demand  be  made  fifteen  days  at  least  before  entry ;  such  de- 
mand  to  be  made  on  the  tenanT  personally  anywhere,  or  on  his 
wife  or  some  other  grown  up  member  of  his  family  on  the 
premises.     R.  S.  0.  1887,  c.  143,  s.  31. 

SALE   OF   GROWING   CROPS. 

36.  When  growing  or  standing  crops,  which  may  be  seized 
and  sold  under  execution,  are  seized  for  rent,  they  may,  at  the 
option  of  the  landlord  or  upon  the  request  of  the  tenant,  be 
advertised  and  sold  in  the  same  manner  as  other  goods,  and  it 
shall  not  be  necessary  for  the  landlord  to  reap,  thresh,  gather 
or  otherwise  market  the  same.     R.  S.  O.  1887,  c.  143,  s.  32. 


Liability  of          *'*•  Any  person   purchasing  a  growing  crop  at  such  sale, 
purchaser  of     shall  be  liable  for  the  rent  of  the  lands  upon  which  the  same 
growmgcrope,.  -g  growing  at  the  time  of  the  sale,  and  until  the  crop  shall  be 
removed,  unless  the  same  has  been  paid  or  has  been  collected 
by  the  landlord,  or  has  been  otherwise  satisfied,  and  the  rent 
shall,  as  nearly  as  may  be,  be  the  same  as  that  which  the  tenant 
whose  goods  were  sold  was  to  pay,  having  regard  to  the  quantity 
of   land   and  to  the  time  during   which  the    purchaser  shall 
occupy  it.     R.  S  0. 1887,  c.  143,  s.  33. 

APPLICATION   OF   CERTAIN   SECTIONS. 

Application  of      38.  Sections    30,    31,    32,    and  33,    shall  apply  only  to- 
as.  30,  31.  3:      tenancies  created  on  or  after  the  first  day  of  October,  1887. 
R.  S.  0. 1887,  c.  143,  s,  42. 


PROTECTION   OF   GOODS   OF   LODGERS  FROM   DISTRESS. 


Declaration 
by  boarder  or 
lodger  that 
immediate 
tenant  has  no 
property  in 
goods  dis- 
trained. 


If  a  superior  landlord  shall  -  levy  or  authorize  to  be 
levied  a  distress  on  any  furniture,  goods  or  chattels  of  any 
boarder  or  lodger  for  arrears  of  rent  due  to  the  superior  land- 
lord by  his  immediate  tenant,  the  boarder  or  lodger  may  serve 
the  superior  landlord,  or  the  bailiff  or  other  person  employed 
by  him  to  levy  the  distress,  with  a  declaration  in  writing, 
made  by  the  boarder  or  lodger,  setting  fortlr  that  the  immediate 
tenant  has  no  right  of  property  or  beneficial  interest  in 
the  furniture,  goods  or  chattels  so  distrained  or  threatened  to- 
be  distrained  upon,  and  that  such  furniture,  goods  or  chattels- 
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are  the  property  or  in  the  lawful  possession  of  such  boarder  or 
lodger^ and  also  setting  forth  whether  any  and  what  amount 
by  way  of  rent,  board  or  otherwise  is  due  from  the  boarder 
or  lodger  to  the  said  immediate  tenant ;  and  the  boarder  or 
lodger  may  pay  to  the  superior  landlord,  or  to  the  bailiff  or 
other  person  employed  by  him  as  aforesaid,  the  amount,  if  any, 
so  due  as  last  aforesaid,  or  so  much  thereof  as  shall  be  sufficient 
to  discharge  the  claim  of  the  superior  landlord  ,^and  to  such 
declaration  shall  be  annexed  a  correct  inventory,  subscribed  by 
the  boarder  or  lodger,  of  the  furniture,  goods  and  chattels 
referred  to  in  the  declaration.  R.  S.  0. 1887,  c.  143,  s.  44.  . 


4O.  If  a  superior  landlord,  or  a  bailiff  or  other  person  Penalty. 
employed  by  him,  after  being  served  with  the  before  mentioned 
declaration  and  inventory,  and  after  the  boarder  or  lodger  shall 
have  paid  or  tendered  to  the  superior  landlord,  bailiff  or  other 
person,  the  amount,  if  any,  which,  by  the  last  preceding  section, 
the  boarder  or  lodger  is  authorized  to  pay,  shall  levy  or  pro- 
ceed with  a  distress  on  the  furniture,  goods  or  chattels  of  the 
boarder  or  lodger,  the  superior  landlord,  bailiff  or  other  person 
shall  be  deemed  guilty  of  an  illegal  distress,  and  the  boarder 
or  lodger  may  replevy  such  furniture,  goods  or  chattels  in  any 
court  of  competent  jurisdiction  and  the  superior  landlord  shall 
also  be  liable  to  an  action  at  the  suit  of  the  boarder  or 
lodger,  in  which  action  the  truth  of  the  declaration  and  invent- 
ory may  likewise  be  inquired  into.  R.  S.  O.  1887,  c.  143,  s.  45. 

4  1  .  Any  payment  made  by  a  boarder  or  lodger  pursuant  to  payment  by 
section   39    of  this   Act  shall   be   deemed   a   valid    payment  boarder  or 
on  account  of  the  amount  due  from  him  to  the  immediate  Superior° 
tenant  mentioned  in  the  said  section.    R.  S.  0.  1887,  c.  143,  s.  46.  landlord. 


.  The  declaration  hereinbefore  referred  to  shall  be  made  Declaration 
under  and  in  accordance  with  The  Canada  Evidence  Act,  1893.  how  made- 
R.S.  O.1887,c.  143,  s.  47. 

[As  to  costs  of  Distress  for  Rent,  see  Cap.  75.~\ 
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NOTES. 

History.  The  law  of  landlord  and  tenant  is,  to  a  large  extent,  affected  by 
the  English  Statutes  in  force  on  the  15th  day  of  October,  1792  ;  R.S.O.  c.  Ill, 
s.  1.  The  principal  English  Statutes  dealing  with  the  subject  in  force  are  : 

1266. — 51  Hen.  3,  Stat.  4.  Owner  may  feed  cattle  impounded.  Beasts  of 
the  plow  or  sheep  are  not  distrainable. 

1267 — 52  Hen.  3,  Stat.  4.  (Statute  of  Marlbridge)  Distress  ought  not  to  be 
excessive. 

Stat.  15.     Distress  not  to  be  taken  on  the  highway  or  street. 

Stat.  23.     No  waste  to  be  committed  without  license. 

1275 — 3  Edw.  1,  Stat.  16,  17  :  (Westminster  the  First)  Distress  not  to  be 
driven  out  of  the  County. 

1278 — 6  Edw.  1,  c.  1,  s.  2  :    Plaintiff  in  replevin  entitled  to  costs. 
C.  5  :    Waste,  tenants  for  life  or  years  liable  for. 

1285—13  Edw.  1,  c.  2,  3,  37  :    (Westminster  the  Second)     Replevin  Bonds. 
1290—18  Edw.  1,  c.  1  :    Attornments. 

1381—5  Rich.  2,  Stat.  1,  c.  7  :  Forcible  entry  (but  see  Criminal  Code  1892, 
s.  89). 

1429—8  Hen.  6,  c.  9  :   Forcible  Entry. 

1515 — 7  Hen.  8,  c.  4,  s.  3  :  Defendant  in  replevin  entitled  to  costs  and 
damages. 

1529—21  Hen.  8,  c.  9,  s.  3  :   Extends  7  Hen.  8,  c.  4,  s.  1. 
1540—32  Hen.  8,  c.  9  :    Rights  of  Entry. 

C.  34  :  Assignees  of  reversion  take  benefit  of  covenants  and  agreement 
of  lessees. 

C.  37  :  Distress  may  be  by  executors  or  administrators,  or  by  tenants,  pur 
autre  vie  after  death  of  cestui  que  vie. 

1554 — 2  Ph.  &  Mary,  c.  12,  s.  1  :  Cattle  distrained  must  not  be  driven 
out  of  the  hundred,  rape,  wapentake  or  lathe  except  to  a  pound  overt  without 
the  shire,  not  above  three  miles. 

S.  2.     Costs  of  impounding. 

1606 — 4  Jas.  1,  c.  3.  Defendant  in  replevin,  whether  claiming  property  or 
not,  entitled  to  costs. 

1623—21  Jas.  1,  c.  15.     Forcible  Entry  (but  see  Criminal  Code  1892,  s.  89). 
C.  16.     Limitation  in  actions  without  specialty  for  six  years. 

1665 — 17  Car.  2,  c.  7,  s.  2.  Defendant  proceeding  by  Writ  of  inquiry  shall 
recover  costs. 

S.  4.     If  value  of  cattle  distrained  is  insufficient,  distress  may  be  made  again. 

1666.  19  Car.  2,  c.  6.  Cestui  que  vie  abroad  accounted  dead  if  no  sufficient 
proof  otherwise. 

1677 — 29  Car.  2,  c.  8,  s.  1.  (Statute  of  Frauds)  Leases  by  parol  create 
estate  by  will. 

S.  2.  Leases  for  three  years,  excepted  if  rent  is  two-thirds  of  improved 
value. 

1690 — 2  Wm.  &  M.  Sess.  1,  c.  5,  s.  2.  Power  to  sell  distress  after  notice  if 
not  replevied  in  five  days  ;  goods  must  be  appraised  by  the  sworn  appraisers 
and  sold  for  best  price,  overplus  to  be  held  for  owners  use. 

S.  3.     Hay,  straw  or  corn  in  sheaves  or  cocks  or  loose  may  be  distrained. 
S.  4.     Treble  damages  and  treble  costs  for  pound  breach  or  rescue. 

S.  5.  If  no  rent  due  at  time  of  distress  and  goods  sold,  double  value  of  . 
goods  recoverable  and  full  costs. 

1705 — 4  Ann  c.  16,  s.  9.  Grants  of  reversion  valid  without  attornment  of 
tenant. 
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6  Ann  c.  18,  s.  1-5.  Remaindermen,  reversioners  or  expectant  heirs  have 
right  to  production  of  cestui  que  vie. 

1709 — 8  Anne  c.  14,  s.  1.  No  goods  to  be  taken  in  execution  unless  execution 
creditor  pay  the  landlord  or  his  bailiff  the  rent  due  up  to  one  year's  arrears. 

S.  2.  Where  fraudulent  and  clandestine  removal,  goods  might  be  followed 
for  five  days  (extended  by  11  Geo.  2,  c.  19,  s.  1.) 

ISs.  6,  7.  Distress  may  be  made  within  six  months  after  determination  of 
term  for  rent  due  before. 

1731 — 4  Geo.  2,  c.  28  s.  1.  Double  value  recoverable  by  suit  on  holding 
over  after  landlord's  notice  to  quit. 

S.  5.       Distress  for  rent  seek  ; 

S.  6.     Renewals  without  surrender  of  under  leases  ; 

1738 — 11  Geo.  2,  c.  19  s.  1.  Where  goods  of  tenant ;  (Martin  v.  Hutchinson 
(1891)  21  0.  R.  388),  fraudently  or  clandestinely  removed  by  tenant  to  prevent 
distress  for  arrears  due  or  made  payable,  they  may  be  distrained  within  thirty 
days. 

S.  2.     Excepts  goods  bona  fide  sold  for  valuable  consideration  before  seizure. 

S.  3.  Tenants  and  persons  wilfully  and  knowingly  assisting  them  in  such 
fraudulent  and  clandestine  removal  or  concealment  are  liable  in  action  of  debt 
to  double  value  of  goods  carried  off  or  concealed. 

S.  4.  If  goods  carried  off  or  concealed  do  not  exceed  £50,  offender  or 
offenders  may  be  fined  double  value  of  such  goods  before  two  justices  of  peace, 
and  if  unpaid,  distress  may  be  levied  andif  insufficient  offender  may  be  committed 
for  six  months. 

S.  5  &  6.  Appeal  given  to  next  general  or  quarter  sessions  from  order.  If 
recognizance  be  given  in  double  the  sum.  order  not  to  be  executed. 

S.  7.  If  goods  locked  up,  building  may  be  broken  open  in  day  time,  with 
assistance  of  peace  officer,  and  if  in  a  house  oath  must  first  be  made  before 
justice  of  peace. 

S.  8.  Cattle  or  stock  on  common  appendant  or  appurtenant  to  premises 
may  be  distrained. 

S.  8  &  9.  Growing  crops  may  be  distrained  and  when  ripe  to  be  cut  and 
appraised  and  sold  ;  notice  of  place  of  storing  to  be  given  in  one  week. 

S.  10.     Distress  may  be  impounded  and  sold  on  premises. 
S.  11.     Attornments  to  stranger  void  unless  under  decree  or  order  or   to   a 
mortgagee  after  mortgage  forfeited  or  with  consent  of  landlord. 

S.  14.     Use  and  occupation  may  be  recovered  for. 

S.   15.     Rent  apportioned  where  tenant  for  life  dies  before  a  gale  day. 

S.  16  &  17.  Recovery  of  deserted  premises  before  justice  of  peace  where  one 
year's  rent  in  arrear. 

S.  18  Where  tenant  holds  over  after  giving  a  notice  to  quit,  double  rent  may 
be  distrained  for. 

S.  19.  Where  rent  due,  distress  not  unlawful  for  irregularity  and  only 
special  damage  recoverable. 

S.  20.     Parties  distraining  may  tender  amends. 

8.  21.  Defendant  may  plead  the  general  issue  in  actions  of  trespass  and 
illegal  distress. 

S.  22.  Defendant  may  plead  that  plaintiff'  held  premises  at  certain  rent  then 
past  due. 

S.  23.  Replevin  Bonds  in  two  sureties  in  double  value  of  goods  to  be  given 
by  plaintiff  to  officer  replevying. 

1774 — 14  Geo.  3,  c.  78,  s.  83.  Insurers  may  expend  insurance  moneys  in 
e-building.  ( Repealed  by  50  V.  c.  26,  s.  15  0.) 

S.  86.  Unless  specially  agreed  tenant  not  liable  for  accidental  fire  ;  Gaston 
v.  Wald  (1860)  19  U.  C.  R,  586  ;  Furlong  v.  Carroll  (1882)  7  A.  R,  145,  169. 

What  is  Rent?  Rent  is  a  certain  profit  issuing  out  of  lands  and  tenements 
corporeal  ;  Gilb  9.  It  is  usually  in  money  but  may  be  payable  in  goods,  ser- 
vices or  manual  operations  ;  Nowery  v.  Connolly  (1869)  29  U.C.R.  39  ;  Doe  v. 
Benham  (1845)  7  Q.  B.  976  ;  Doe  v.  Hinde  (1843)  2  Moo.  &  R.  441  ;  Marl- 
borough  v.  Osbbrn  (1864)  5  B.  &  S.  67  ;  it  may  be  payable  one-half  in  cash  and 


822  LANDLORD  AND  TENANT. 

one-half  in  work  ;    Jones  v.  Montgomery  (1870)  21  C.  P.  157  ;  or  one  third  of 
a  crop  ;  Richardson  v.  Trinder  (1862)  11  C.  P.  130. 

Rent  service  is  where  the  tenant  holds  the  land  of  his  lord  by  fealty  and 
certain  rent,  or  by  a  certain  rent  together  with  homage,  fealty  or  other  ser- 
vices. Distress  is  an  incident  of  rent  service ;  Gilb.  Rents. 

Rent  charge  is  where  land  is  charged  with  a  rent  by  deed  or  will  with  power 
to  distrain  for  the  same,  but  the  owner  has  no  reversion  in  the  land. 

Rent  seek  or  barren  rent  is,  in  effect,  nothing  more  than  a  rent  reserved  by 
deed  or  will,  but  without  any  clause  of  distress.  A  right  to  distrain  for  rent 
seek,  however  "  as  in  the  case  of  rents  reserved  upon  lease"  is  given  by  the 
Statute  4  Geo.  2,  c.  28  s.  5  ;  Hope  v.  White! (1869)  19  C.  P.  479  ;  Harpelle  v. 
Carroll  (1896)  27  O.  R.  240. 

An  annuity  is  an  annual  sum  of  money  granted  to  another  in  fee,  for  life  or 
years,  which  charges  the  person  of  the  grantor  only  ;  or  it  may  be  due  by  pre- 
scription, which  always  implies  a  grant.  It  may  be  distrained  for,  where  the 
deed  creating  it  expressly  confers  a  power  to  distrain  ;  Chapman  v.  Beecham 
(1842)  3  Q.  B.  723  ;  but  not  generally  in  other  cases  ;  Co.  Litt.  32  a. 

Reversion  or  Remainder  Not  Now  Necessary.  Prior  to  the  15th  April,  1895,  it 
was  necessary  that  the  landlord  be  legally  entitled  to  the  immediate  reversion 
or  remainder  in  the  land  demised  to  give  him  the  right  of  distress,  and  if  the 
landlord  afterwards  assigned  the  reversion  either  absolutely  or  by  way  of 
mortgage  the  remedy  by  distress  for  arrears  was  lost  ;  Dauphinais  v.  Clark 
(1885)  3  M.  L.  R.  225;  Meagher  v.  Coleman  (1880)  13  N.  S.  R.  271 ;  Wittrock 
v.  Halliman  (1856)  13  U.  C.  R.  135  ;  Oliver  v.  Mowat  (1874)  34  U.  C.  R. 
472 ;  but  in  1895,  58  Viet.  c.  26  (0)  s.  4  was  passed"to  avoid  that  difficulty, 
but  that  section  was  not  happily  expressed  ;  Harpelle  v.  Carroll  (1896)  27  0. 
R.  240  ;  and  it  was  repealed,  and  59  Viet.  c.  42  s.  3  substituted.  Section  3 
renders  it  unnecessary  that  the  relation  of  landlord  and  tenant  should  depend 
upon  tenure  or  service  ;  the  section  is  not  retrospective ;  Harpelle  v.  Carroll 
(1896)  27  O.  R.  240. 

Apportionment.  The  apportionment  sections,  4-8  inclusive  of  the  act,  seem 
rather  out  of  place  in  the  law  of  landlord  and  tenant.  These  sections  are 
taken  from  the  Apportionment  Act,  1870,  (33  &  34  Vic.  c.  35  Imp.) 

Rent  may  be  attached  before  the  gale  day,  but  only  the  sum  due  up  to  the 
time  of  attachment ;  Massie  v.  Toronto  Ptg.  Co.  (1889)  12  P.  R.  12.  Distress 
for  the  portion  attached  is  illegal ;  Patterson  v.  King  (1896)  27  0.  R.  56.  In 
the  Division  Court  it  was  held  by  Ketchum  J.  J.  following  Webb  v.  Stenton 
(1883)  11  Q.  B.  D.  518  at  p.  523,  that  the  apportioned  part  could  not  be 
attached,  asunder  R.  S.  0.  c.  60,  a  debt  to  be  attachable  must  be  "due  or 
owing";  Christy  v. Casey  (1895)  31  C.L.J.  35;  but  Dean  Co.  J.  decided  that  such 
rent  was  attachable  ;  Birmingham  v.  Malone  (1896)  32  C.L.J.  717  ;  Patterson 
v.  Richmond  (1881)  17  C.L.J.  324.  Before  the  gale  day  the  apportioned  part 
of  rent  is  not  a  debt  ;  Re  United  Club  &  Hotel  Co.  (1889)  W.  N.  67  ;  a  liquid- 
ator is  not  liable  for  an  accelerated  rent,  but  only  for  the  apportioned  part,  so 
long  as  he  retains  possession  ;  Strackell  v.  Charlton  (1895)  1  Ch.  378.  Where 
a  tenant  pays  rent  quarterly  and  becomes  bankrupt  between  two  quarters,  the 
rent  is  apportionable  to  date  of  adjudication,  and  after  the  expiry  of  the 
current  quarter,  may  be  distrained  for ;  Re  Howells,  Ex  parte  Mandlebarg  & 
Co.  (1895)  1  Q.  B.  844. 

The  apportionment  takes  place  when  a  lease  is  assigned  over  by  a  trustee  in 
bankruptcy;  Swansea  Bank  v.  Thomas  (1879)  4  Ex.  D.  94;  Hopkinson  v. 
Levering  (1883)  11  Q.  B.  D.  92,  and  also  where  the  lease  is  determined  by  "re- 
entry, death  or  otherwise,"  and  it  would  seem  to  include  the  case  of  surrender 
or  re-entry  for  forfeiture  ;  s.  5.  Apportionment  was  made  when  the  lease  was 
ended  without  any  fault  of  the  lessee  ;  Kinnear  v.  Aspden  (1892)  19  A.R.  468. 

Where  the  lessee  surrendered,  the  rent  was  only  collectable  to  the  last  gale 
day  ;  Palmer  v.  Wallbridge  (1888)  15  S.  C.  R.  650  ;  14  A.  R.  460  ;  and  when 
the  lessor  gave  a  second  lease  to  a  third  party,  revoking  the  first  lease,  he 
could  only  collect  his  rent  to  the  last  gale  day  ;  R.  v.  Davenport  (1859)  16  U. 
C.  R.  411. 

There  can  be  no  apportionment  where  there  is  a  wrongful  eviction  by  the 
lessor  ;  Clapham  v.  Draper  (1883)  1C.  &  E.  484;  but  see  Elvidge  v.  Meldon 
(1888)  24  L.  R.  Ir.  91. 

Where  a  prior  mortgagee  brings  ejectment  against  the  mortgagor's  lessee, 
the  rent  is  apportioned  to  the  date  of  the  writ  ;  Barnes  v.  Bellamy  (1880)  44 
U.  C.  R.  303  ;  Boulton  v.  Blake  (1886)  12  Q.O.R.  532  ;  Hartcup  v.  Bell  (1883) 
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1  C.  &  E.  19  ;  Mayor  of  Swansea  v.  Thomas  (1882)  10  Q.  B.  D.  48  ;  and  where 
&  prior  mortgagee  sells  the  demised  property  under  the  power  of  sale,  and  the 
lease  becomes  determined  thereby,  the  tenant  is  liable  to  pay  rent  up  to  the 
date  of  such  determination,  and  the  principle  was  applied  in  favor  of  a  subse- 
quent mortgagee,  who  notified  the  tenant  to  pay  the  rent  to  him  ;  Kinnear  v. 
Aspden  (1892)  19  A.  R.  468. 

These  sections  seem  to  be  retrospective  ;  Capron  v.  Capron  (1874)  L.  R.  7 
Eq.  288  ;  Re  Chines  Estate  (1874)  L.  R.  18  Eq.  213  ;  Hasluck  v.  Pedley  (1875) 
L.  R.  19  Eq.  271  ;  Constable  v.  Constable  (1879)  11  Ch.  D.  681. 

No  apportioned  part  of  any  payment  becomes  payable  until  the  time  for 
payment  of  the  entire  portion  is  past ;  Sec.  5. 

These  sections  apportion  not  only  rights,  but  liabilities  also ;  Re  Howell 
i!895)  1  Q.  B.  844  ;  Re  Wilson  (1893)  62  L.J.Q.B.  628;  Hopkinson  v.  Lovering 
(1883)  11  Q.  B.  D.  92. 

The  Act  does  not  apply  where  a  testator  forgave  his  tenant  all  rent  or 
arrears  which  might  be  due  or  owing  at  the  time  -of  his  decease,  and  the  rent 
was  not  apportioned  where  the  testator  died  between  two  gale  days  ;  Re  Lucas 
(1886)  55  L.  J.  Ch.  101. 

Annuity.  Where  under  an  annuity  bond  designated  interchangeably  a 
"  policy  "  and  "annuity  bond  "  the  annuity  was  payable  quarterly,  and  the 
testator  died  between  quarter  days,  the  payment  was  apportioned  to  the  death 
of  the  testator  ;  Cuthbert  v.  North  Am.  Life  Assce  Co.  (1894)  24  0.  R.  511. 

Under  sec.  8  parties  may  contract  themselves  out  of  the  Act ;  Linton  v. 
Imperial  Hotel  Co.  (1889)  16  A.  R.  337. 

Apportionment  of  condition  of  re-entry.  The  assignee  of  a  part  of  the  reversion 
may  exercise  the  right  of  re-entry  for  non-payment  of  an  apportioned  part  of 
the  rent  ;  sec.  9. 

Merger  of  Reversion.  Merger  of  a  term,  is  where  there  is  a  union  of  the 
term  with  the  immediate  reversion,  both  being  vested  at  the  same  time  in  one 
person,  in  the  same  right  ;  Bac.  Abr.,  Tit.  Leases  (R);  Salmon  v.  Swand(1622) 
3  Cro.  R.  Jac.  619  ;  Burton  v.  Barclay  (1831)  7  Bing.  745. 

Formerly  if  a  tenant  for  a  term  of  years  leased  for  a  less  term  and  assigned 
his  reversion,  and  the  assignee  took  a  conveyance  of  the  fee,  by  which  his 
former  reversionary  interest  was  merged,  the  covenants  of  the  sub-lease  inci- 
dent to  that  reversionary  interest  were  thereby  extinguished  ;  Webb  v.  Rus- 
sell (1789)  3  T.  R.  393  ;  'l  R.  R.  725  ;  Thorn  v.  Woolcombe  (1832)  3  B.  &  Ad. 
586 ;  but  now  sec.  10,  which  is  taken  from  Imp.  Act  8  &  9  V.  c.  106,  s.  9,  pre- 
serves the  incidents  and  obligations  as  they  would  have  subsisted  but  for  the 
merger  or  surrender  of  the  reversion. 

By  the  Judicature  Act,  R.  S.  0.  c.  51,  s.  58  (3),  it  is  enacted 

' '  There  shall  not  be  any  merger  by  operation  of  law  only  of  any  estate,  the 
beneficial  interest  in  which  would  not  prior  to  The  Ontario  ^Judicature  Act, 
1881,  have  been  deemed  merged  or  extinguished  in  equity  "  ;  ante,  p.  180. 

Forfeiture.— Re-entry.  At  common  law,  when  a  forfeiture  was  claimed  by 
the  landlord,  for  non-payment  of  rent  reserved  in  a  lease,  great  strictness  was 
required.  A  demand  of  the  precise  sum  of  rent  had  to  be  made  upon  the  de- 
mised land  before  sunset  on  the  day  when  due  ;  if  any  requisite  was  omitted, 
the  forfeiture  was  not  complete.  Where  the  lease,  however,  gave  a  right  of 
re-entry  for  non-payment  of  rent  "though  no  formal  or  legal  demand  should 
be  made  for  payment  thereof,"  ejectment  might  be  maintained,  without  any 
entry  or  demand  of  rent  ;  Doe  v.  Masters  (1824)  2  B.  &  C.  490  ;  Campbell  v. 
Baxter  (1864)  15  C.  P.  42  at  p.  47,  per  Richards  C.  J. 

The  demand  at  common  law 

(a)  must  be  made  by  landlord  or  his  agent  duly  authorized  in  that  behalf  ;  Roe 
v.  Davis  (1806)  7  East  363  ;  Toms  v.  Wilson  (1862)  32  L.  J.  Q.  B.  33. 

•(b)  must  be  made  on  very  last  day  ;  Doe  v.  Roe  (1849)  7  C.  B.  134  ;  Doe  v. 
Wandless  (1797)  7  T.  R.  117,  4  R.  R.  393;  Smith  and  Bustard's  case 
(1589)  1  Leon  141. 

(c)  must  be  made  a  convenient  time  before  and  continued  till  sunset  ;  Wood 
and  Chiver's  case  (1573)  4  Leon  179  ;  Acocks  v.  Phillips  (1860)  5  H.  & 
N.  183. 
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(d)  must  be  made  on  the  land  and  at  the  most  notorious  place  on  it  ;    Cole 

Ejec.  413  ;  and  if  the  lease  or  agreement  mentions  a  place  where  rent  is 
to  be  paid,  it  must  be  made  there  ;  Borrough's  case  (1596)  4  Co.  R.  73  ; 
Buskin  v.  Edmonds  (1595)  Cro.  Eliz.  415. 

(e)  must  be  made  of  the  exact  sum  then  payable  ;  Fabian  and   Windsor's  case 

(1590)  1  Leon  305  ;  Fabian  v.  Winston  (1589)  Cro.  Eliz.  209. 

(f)  must  be  of  only  the  last  quarter,  even  if  more  is  due  ;  Scot  v.  Scot  (1588) 

Cro.  Eliz.  73  ;  Tomkins  v.  Pincent  (1702)  7  Mod.  97  ;  Doe  v.  Paul  (1829) 
3  C.  &  P.  613. 

The  common  law  strictness  is  modified  by  s.  35,  but  that  only  applies  where 
the  demand  is  made  fifteen  days  at  least  before  entry,  unless  the  premises  are 
vacant  i~itj3an  be  made  on  the  tenant  anywhere  but  if  made  on  his  wife,  QJ- 
jspme  other^  grown  up  member  of  his  family,  it  must  he  still  made  on  tKe 


In  cases  provided  for  in  section  11,  unless  otherwise  agreed,  where  the  rent 
remains  unpaid  for  fifteen  days,  although  no  formal  demand  thereof  shall  have 
been  made,  there  is  the  right  in  the  landlord  to  re-enter  and  under  section  20,. 
where  a  half  year's  rent  is  in  arrear,  there  is  no  necessity  for  any  formal 
demand  or  re-entry. 

The  agreement  for  re-entry  is  deemed  to  be  included  in  every  demise  by 
parol  or  in  writing  made  after  25th  March,  1886  ;  s.  11. 

Where  the  lease  gave  a  right  of  re-entry  "  if  and  whenever  any  one  quarters 
rent  should  be  arrear  for  twenty-one  days,  and  no  sufficient  distress  could  be 
found,"  and  a  distress  yielded  only  sufficient  to  pay  two  out  of  three  quarters 
rent  owing,  the  right  of  re-entry  was  enforced  ;  Shepherd  v.  Berger  (1891)  1 
Q.B.  597.  Where  a  lease  provided  for  re-entry  if  the  lessees,  being  a  Com- 
pany, should  enter  into  liquidation  voluntary  or  compulsory,  and  the  lessees,  a 
solvent  company,  went  into  liquidation  for  reconstruction  purposes  only,  there 
was  a  right  of  re-entry  ;  Horsey  v.  Steiger  (1898)  2  Q.B.  259. 

Waiver  of  Forfeiture.  A  distress  is  an  acknowledgment  of  the  subsistence  of 
the  tenancy  up  to  the  time  that  the  rent  distrained  tor  became  due  and  will 
therefore  be  a  waiver  of  any  forfeiture  committed  before  that  time  ;  Walrond 
v.  Hawkins  (1875)  L.R.  10  C.P.  342  ;  Ward  v.  Day  (1863)  4  B.  &  S.  386  ;  5  B. 
&  S.  359  ;  but  if  the  breach  is  a  continuing  one  the  forfeiture  will  not  be 
waived  ;  Doe  v.  Peck  (1830)  1  B.  &  Ad.  428  ;  35  R.  R.  339. 

A  landlord  who  sued  for  possession  for  non-payment  of  rent,  and  also 
claimed  arrears  not  realized  on  a  prior  distress,  was  entitled  to  the  rent  but 
was  denied  possession  ;  Kirkland  v.  Briancourt  (1890)  6  T.L.R.  441.  See  also 
Linton  v.  Imperial  Hotel  Co.  (1889)  16  A.R.  337  ;  Baker  v.  Atkinson  (1886)  11 
O.R.  735  ;  (1887)  14  A.R.  409. 

If  the  lessor  brings  ejectment  for  a  forfeiture,  and  afterwards  accepts  rents, 
distrains  or  sets  up  as  a  cause  for  forfeiture,  a  subsequent  non-payment  of 
rent,  it  is  no  waiver  ;  Doe  v.  Meux  (1825)  4  B.  &  C.  606,  1  C.  &  P.  346  ;  Jones 
v.  Carter  (1846)  15  M.  &  W.  718  ;  Grim  wood  v.  Moss  (1871)  L.R.  7  C.P.  360, 
239  ;  Toleman  v.  Portbury  (1872)  L.R.  7  Q.B.  344. 

The    landlord  after    commencing  an  action  of  ejectment   may  distrain  for 
rent,  subsequently  accruing  due,  and  the  receipt  of  such  rent  will  not  p<-r  >< 
set  up  the  former  tenancy  which  ended  on  the  election  to  forfeit  manifested  bv 
the  issue  of  the  writ  ;  McMullen  v.  Vannatto  (1894)  24  O.R.  625. 

The  lessor  may  be  estopped  from  declaring  a  forfeiture,  where  after  know- 
ledge of  the  breach,  he  permits  the  lessee  to  expend  large  sums  of  money  -with- 
out objection,  which  would  be  lost  if  a  forfeiture  were  allowed  ;  Benavides  v. 
Hunt  (1891)  79  Texas  383  ;  also  see  Ramsdeiiv.  Dyson  (1865)  L.R.  1  H.L.  129  ; 
Plimmer  v.  Wellington  (1884)  9  A.C.  699. 

Mere  knowledge  of  or  acquiescence  in  an  act  constituting  a  forfeiture  is  no 
waiver,  but  permitting  expenditure  of  money  in  improvements,  or  receipt  of 
rent  may  be  ;  McLaren  v.  Kerr  (1876)  39  U.C.R.  507. 

If  the  lessor  brings  an  action  for  possession  claiming  forfeiture  for  non-pay- 
ment  of  rent,  and  also  for  the  arrears,  the  election  to  forfeit  is  complete,  and 
payment  of  arrears  and  costs  before  trial  does  not  allow  the  lessor  to  retract 
the  forfeiture  ;  Denison  v.  Maitland  (1893)  22  O.R.  166. 

An  unqualified  demand  of  rent  would  appear  to  waive  a  forfeiture  ;  Doe  v. 
Birch  (1836)  1  M.  &  W.  402. 
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If  rent  is  demanded  without  qualification  and  paid,  a  receipt  "  without 
prejudice  "  will  not  prevent  the  payment  from  waiving  a  forfeiture  ;  Strong  v. 
Stringer  (1889)  61  L.T.  470. 

Receipt  of  rent  of  telephone  wires  for  one  day  after  the  tenancy  would 
otherwise  have  determined,  by  reason  of  a  notice,  prevented  the  tenancy  from 
coming  to  an  end  ;  Keith  v.  National  Telephone  Co.  (1894)  2  Ch.  147. 

Where  the  lessee  requested  the  lessor  to  credit  a  balance  of  a  note  on  rent, 
but  it  was  credited  on  another  account,  it  was  no  acceptance  of  rent ;  McDon- 
ald v.  Peck  (1859)  17  U.C.R.  270. 

If  there  is  a  continuing  breach  of  covenant,  the  forfeiture  may  be  claimed, 
even  though  rent  was  accepted  after  the  breach  commenced  but  before  it 
ended  ;  Leighton  v.  Medley  (1882)  1  O.K.  207. 

The  following  are  covenants  which  may  have  continuing  breaches  :  To  keep 
in  repair,  Ainley  v.  Balsden  (1857)  14  U.C.R.  535  ;  to  keep  buildings  insured, 
Doe  v.  Gladwin  (1845)  6  Q.B.  953  ;  Pentell  v.  Harborne  (1848)  11  Q.B.  368  ; 
Hyde  v.  Watts  (1843)  12  M.  &  W.  254  ;  Doe  v.  Peck  (1830)  1  B.  &  Ad.  428, 
35  R.R.  339;  to  keep  an  hotel  furnished,  Rossin  v.  Joslin  (1859)  7  Gr.  198  ; 
not  to  use  rooms  in  a  particular  manner,  Doe  v.  Woodbridge  (1829)  9  B.  &  C. 
376,  33  R.R.  203. 

By  s.  16  actual  waiver  of  a  covenant  or  condition  in  a  particular  instance  is 
not  to  be  extended  or  to  be  deemed  a  general  waiver,  unless  such  intention 
appears. 

Relief  against  Forfeiture.  A  lessee  is  not  entitled,  as  of  right,  to  relict 
against  forfeiture  for  non-payment  of  rent,  that  relief  may  be  refused  on  col- 
lateral grounds  ;  Coventry  v.  McLean  (1892)  22  O.R.  1  ;  (1894)  21  A.R.  176. 

Where  the  lease  provided  "  in  case  the  said  premises  .  .  ,  become 
and  remain  vacant  and  unoccupied  for  the  period  of  ten  da,ys,  without  the 
written  consent  of  the  lessors,  this  lease  shall  cease  and  be  void,  and  the  term 
hereby  created  expire  and  be  at  an  end,  and  the  lessor  may  re-enter.  .  .  ." 
as  in  the  case  of  a  holding  over,  the  lessee  cannot  take  advantage  of  that  con- 
dition, it  is  a  condition  subsequent,  a  breach  of  which  could  only  avoid  the 
lease  at  the  instance  of  the  lessors  ;  Palmer  v.  Mail  Printing  Company  (1897) 
28  O.R.  656. 

Sec.  13  was  taken  from  Imp.  Act  44-45  Vic.  c.  41,  s.  14  ;  it  is  retrospective, 
ss.  8  ;  but  the  provisions  do  not  affect  or  extend  to  the  case  of  a  mining  lease, 
ss.  6  (b),  or  where  forfeiture  is  claimed  for  breach  of  a  covenant  or  condition 
against  assigning,  underletting,  parting  with  the  possession  or  disposing  of  the 
land  leased,  nor  where  the  lessees  interest  is  seized  under  execution,  nor  to 
forfeiture  for  bankruptcy  ;  ss.  6  (a). 

The  lessee's  interest  cannot  be  sold  under  a  Division  Court  execution  ;  R.S. 
0.  c.  60  s.  218  does  not  cover  it ;  and  where  the  landlord  purchased  his  ten- 
ant's term  under  such  an  execution,  and  brought  ejectment  on  the  ground  that 
there  was  a  merger,  and  that  he  was  entitled  to  immediate  possession,  he 
could  not  recover;  Duggan  v.  Kitson  (1861)  20  U.C.R.  316;  but  the  sheriff 
may  sell  it  under  a  fi.  fa.  but  cannot  sell  part  of  the  termi  Osborne  v.  Kerr 
(1859)  17  U.C.R.  134. 

A  lessor  may  become  purchaser  of  his  lessee's  interest  at  Sheriffs  sale,  under 
a  third  party's  execution,  and  the  term  will  merge  in  the  fee,  and  the  lessor 
will  be  entitled  to  possession  ;  Stroud  v.  Kane  (1856)  13  U.C.R  459  ;  but 
there  must  be  an  assignment  by  deed  by  the  sheriff  of  the  term  to  the  pur- 
chaser;  Duggan  v.  Kitson  (1861)20  U.C.R.  316.  Forfeiture  or  re-entry  for 
nonpayment  of  rent  is  specially  excepted  from  the  provisions  of  this  section  ; 
ss.  7. 

Under  Sec.  30  of  the  Judicature  Act,  R.S.O.  c.  51,  ante  p.  171,  the  High 
Court  has  power  to  relieve  against  forfeiture  for  breach  of  covenant,  in  a  lease, 
to  insure  where  no  loss  -  or  damage  has  happened  and  where  at  the  time  of 
application  for  relief,  the  insurance  is  in  force  in  conformity  with  the  covenant. 

Notice  of  breach.  A  sufficient  notice  is  a  condition  precedent  to  forfeiture 
in  cases  where  notice  is  required  ;  Horsey  v.  Steiger  (1899)  2  Q.  B.  79.  The 
notice  must  be  given  in  such  detail  as  will  enable  the  lessee  to  understand 
what  is  complained  of,  so  that  he  may  have  an  opportunity  of  remedying  the 
breach  before  action  brought.  A  mere  general  notice  of  breach  of  a  specified 
covenant,  such  as  ' '  you  have  broken  the  covenants  for  repairing  the  inside  and 
outside  of  the  houses"  describing  them,  is  not  sufficient ;  Fletcher  v.  Nokes(1897) 
1  Ch.  271  ;  followed  by  Re  Serle,  Gregory  v.  Serle  (1898)  1  Ch.  652.  A  letter 


826  LANDLORD  AND  TENANT. 

written  to  the  tenant  complaining  of  his  cutting  timber  without  authority, 
and  followed  by  a  notice  given  in  the  words,  "  You  have  broken  the  covenants 
as  to  cutting  timber,  etc.,"  without  more  particularly  specifying  the  breach 
and  claiming  compensation  was  decided  to  be  sufficient  ;  McMullen  v.  Vannatto 
'(1890)  24  0.  R.  625.  The  notice  may  be  good,  though  it  alleges  a  breach 
which  has  not  been  committed;  Gannell  v.  London  Brewing  Co.  (1900)  W.N.  16. 

Where  the  breach  is  capable  of  remedy  the  notice  should  require  the  lessee 
to  remedy  it,  but  if  the  lessor  does  not  want  it  he  need  not  in  addition  ask 
oompensation  in  money,  and  the  notice  is  good  even  if  compensation  in  money 
is  not  asked  for  ;  Lock  v.  Pearcel  (1893)  2  Ch.  271,  (1892)  2  Ch.  328,  in  which 
North  London  Land  Co.  v.  Jacques  (1884)  49  L.  T.  659.  was  disapproved. 

Surveyor's  fees  and  solicitor's  charges  in  respect  of  preparation  of  the  notice 
of  the  breach  cannot  be  allowed  as  compensation  for  breach  of  the  covenants 
in  a  lease  ;  Skinners  Co.  v.  Knight  (1891)  2  Q.  B.  512  ;  Lock  v.  Pearce  (1893) 
2  Ch.  271.  Where  the  breach  of  covenant  was  a  continuing  one,  the  covenant 
being  one  to  repair,  and  three  days  after  the  expiration  of  notice  to  repair  was 
given  a  quarter's  rent  became  due,  and  the  lessor  brought  an  action  to  recover 
possession  and  the  quarter's  rent  due,  it  was  decided  that  the  covenant,  being 
a  continuing  one,  no  new  notice  was  required  in  respect  of  the  non-repair  after 
the  expiration  of  the  time  specified  in  the  notice,  and  the  claim  for  rent  did 
not  affect  the  right  to  possession  in  respect  of  non  repair  after  the  date  when 
the  rent  fell  due  ;  Penton  v.  Barnett  (1898)  1  Q.  B.  276. 

Relief  need  not  necessarily  be  claimed  by  the  pleadings  ;  Mitchison  v. 
Thompson  (1883)  1  C.  &  E.  72.  The  relief  may  be  asked  for  in  the  lessor's 
action  to  enforce  a  forfeiture  or  right  of  re-entry,  or  the  lessee  may  ask  for 
relief  by  his  own  action  ;  ss.  2. 

The  relief  TP11S^  hp  flaked  for  before  the  lessor  has  actually  re-entered  ; 
Rogers  v.  Rice  (1892)  2  Ch.  170.  This  is  now  altered  in  .England  by  Imp. 
Act,  55  &  56  Vic.,  c.  13,  s.  2(1). 

An  under  lessee  of  part  of  the  demised  premises  cannot  be  relieved  from  a 
forfeiture  incurred  for  breach  of  covenant  to  repair  contained  in  the  head 
lease  ;  Bert  v.  Gray  (1891)  2  Q.  B.  98. 

When  the  trial  of  an  action  for  relief  from  forfeiture  for  non-payment  of 
rent  took  place  after  the  lease  expired  by  effluxion  of  time,  no  relief  was 
granted,  even  though  the  lease  gave  an  option  of  purchase  ;  Coventry  v.  Mc- 
Lean (1894)  21  A.  R.  176.  Relief  maybe  refused  on  collateral  grounds  ;  ib. 

The  recovery  may  be  limited  to  the  land  alone,  and  not  extend  to  the  build- 
ings if  the  latter  have  been  purchased  by  the  lessee  from  the  lessors  ;  Toronto 
Hospital  Trustees  v.  Denham  (1880)  31  C.  P.  203. 

Licenses.  A  license  in  variation  of  a  sealed  instrument  must  be  under  seal  ; 
Kaatz  v.  White  (1868)  19  C.  P.  36  ;  and  whether  by  deed  or  not,  unless  it  is 
coupled  with  a  valid  grant,  it  is  revocable  upon  reasonable  notice  by  the 
grantor;  Wood  v,  Leadbitter  (1845)  13  M.  &  W.  838;  Cornish  v.  Stubbs, 
(1870)  L.  R.  5  C.  P,  334  ;  Mellor  v.  Watkins  (1874)  L.  R.  9  Q.  B.  400.  SS.  14 
&  15  (Imp.  Act,  22&23  Vic.,  c.  35,  ss.  1  &  2),  were  doubtless  passed  to  abrogate 
the  rule  in  Dumpor's  case,  1  Sm.  L.  C.  (9  Ed. )  43,  where  it  was  decided  that  a 
license  once  given  put  an  end  to  the  right  of  re-entry  for  any  subsequent 
assignment  without  license.  Upon  a  lease  made  pursuant  to  the  Short  Forms 
of  Leases  Act,  containing  a  condition  for  re-entry  on  assigning  or  sub-letting 
without  leave,  when  the  lessor  gives  a  license  to  assign  part  of  the  demised 
premises,  he  may  re-enter  upon  the  remainder  for  breach  of  covenant  not  to 
assign  or  sub-let,  notwithstanding  that  the  proviso  for  re-entry  requires  the 
right  of  re-entry  on  the  whole  or  a  part  in  the  name  of  the  whole. 

Where  a  lessor  gave  a  license  to  alien  part  of  the  demised  premises,  it  was 
held  that  the  license  applied  to  the  licensed  arrangements  only,  and  that  upon 
subsequent  alienation  without  leave  he  might  re-enter  ;  sections  14  and  15  are 
to  be  read  together,  the  former  referring  generally  to  all  cases  and  making 
licenses  to  alien  applicable  pro  hac  vice,  the  latter  referring  to  a  specific  case 
of  licensing  the  alienation  of  a  part  and  reserving  the  right  of  re-entry  as  to 
the  remainder ;  Baldwin  v.  Wanzer  (1892)  22  0.  R.  612. 

A  lessee  obtained  from  his  lessor  a  license  to  assign,  on  condition  that 
the  assignee  would  not  at  any  time  assign  without  the  consent  of  the 
lessor,  further  arrangements  were  made  by  the  assignee  without  license  and  a, 
forfeiture  was  upheld  ;  Eyton  v.  Jones  (1870)  21  L.  T.  789. 
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Taxes.  In  leases  made  after  1st  September,  1897,  the  covenant  for  payment 
of  taxes  does  not  include  local  improvement  taxes  unless  specifically  pro- 
vided ;  s.  17. 

Taxes  under  the  Municipal  Drainage  Act  are  not  included  in  the  covenant, 
unless  specially  provided  for  ;  R.  S.  0.,  c.  226,  s.  87  ;  but  taxes  for  repairs 
to  ordinary  drains  would  be;  Farlow  v.  Stevenson  (1899)  W.  N.  30,  233; 
Brett  v.  Rogers  (1897)  1  Q.  B.  525. 

Where  any  lease  was  made  prior  to  1st  September,  1897,  the  lessee  is  liable 
under  the  usual  covenant  to  pay  taxes,  for  local  improvement  taxes  and  for 
additions  made  under  the  Assessment  Act  year  by  year  to  the  amount  of  the 
taxes  in  arrear  or  additions  made  by  the  municipality ;  Boulton  v.  Blake 
(1886)  12  0.  R.  532,  or  for  a  specific  rate  created  by  a  corporation  by-law  as 
well  as  all  other  taxes  ;  Wilkie  v.  Toronto  (1862)  11  C.  P.  379. 

Where  a  lessee  covenanted  in  1872  in  a  lease  commencing  27th  September, 
1872,  to  pay  "all  taxes,  rates  or  assessments  whatsoever,  whether  parliamen- 
tary, municipal  or  otherwise  which  now  are,  or  which  during  the  continuance 
of  said  term.  .  .  .  shall  at  any  time  be  rated,  charged,  assessed  or  imposed 
in  respect  of  the  said  premises,"  with  a  proviso  for  re-entry  for  breach,  he  was 
not  liable  for  the  taxes  in  1872  which  had  been  assessed  and  charged  on  15th 
April,  1872,  because  the  words  "all  rates,  etc.,  which  now  are"  refer  to 
the  kind  or  character  of  the  tax  assessable,"  and  the  words  "  or  which  shall  at 
any  time,  etc.,"  to  any  other  kind  of  taxes  which  might  thereafter  be  imposed  ; 
MacNaughton  v.  Wig'g  (1875)  35  U.  C.  R.  111. 

The  tenant  is  not  liable  for  taxes  where  the  lease  is  silent  on  the  subject ; 
Dove  v.  Dove  (1868)  18  C.  P.  424. 

By  the  Assessment  Act,  R.  S.  0.,  c.  223,  s.  26,  "  Any  occupant  may  deduct 
from  his  rent  any  taxes  paid  by  him,  if  the  same  could  also  have  been  recovered 
from  the  owner  or  previous  occupant,  unless  there  is  a  special  agreement  be- 
tween the  occupant  and  the  owner  to  the  contrary  "  ;  but  this  applies  only 
where  the  tenant  could  have  been  compelled  to  pay  the  taxes  ;  Carson  v. 
Veitch  (1885)  9  0.  R.  706. 

Notices  to  Quit.  A  notice  to  quit  is  a  certain  reasonable  notice  required  by 
law  or  by  custom,  or  by  special  agreement,  to  enable  the  landlord  or  tenant, 
or  the  assignees,  or  representatives  of  either  of  them  without  the  consent  of 
the  other,  to  determine  a  tenancy  from  year  to  year  or  month  to  month  ;  Cole 
Ejec.  30. 

The  notice  must  be  clear  and  certain  in  its  terms,  and  not  ambiguous  or 
optional.  It  is  not  defective  if  it  states  that  double  rent  will  be  charged,  as 
that  is  a  penalty  for  holding  over  under  the  Statute  :  Doe  v.  Jackson  (1779)  1 
Doug.  175.  • 

A  notice  in  other  respects  sufficient  was  good  though  it  contained  the  follow- 
ing "  and  I  hereby  further  give  you  notice  that  should  you  retain  possession 
of  the  premises  after  the  day  before  mentioned,  the  annual  rental  of  the  pre- 
mises now  held  by  you  from  me  will  be  £160  payable  quarterly  in  advance  ; 
Ahern  v  Bellman  (1879)  4  Ex.  D.  201. 

Where  a  lease  was  determinable  at  the  end  of  seven  years  by  six  months' 
notice,  a  letter  by  the  lessee  stating  "  that  he  would  not  be  able  to  stop  over 
the  first  seven  vears  of  his  term,  unless  his  rent  was  reduced,"  did  not  invali- 
date the  notice!  Bury  v.  Thompson  (1895)  1  Q.  B.  231,  696. 

A  notice  to  quit  on  the  anniversary  of  the  day  "at,"  or  "in,"  or  "from," 
or  "on  and  from"  which  the  term  commenced,  is  good.  It  is,  however,  well 
settled  that  a  notice  ought  to  expire  on  the  last  day  of  the  current  term  ; 
Sidebotham  v.  Holland  (1895)  1  Q.  B.  378. 

A  parol  notice  to  quit  is  good.     Bird  v.  Defonville  (1846)  2  C.  &  K.  415. 

Weekly  tenancies  require  a  week's  notice  to  quit,  ending  with  the  week, 
and  monthly  tenancies,  a  month's  notice,  ending  with  the  month.  It  is  sub- 
mitted that  the  last  day  of  the  week  or  month  of  the  tenancy  is  meant  ;  s.  18. 

Month  means  a  calendar  month,  and  year,  a  calendar  year,  in  construing 
a  Statute  ;  R.  S.  0.  c.  1,  s.  8  (15),  but  in  construing  a  legal  document,  a  lunar 
month  is  meant,  unless  there  is  something  to  show  that  a  calendar  month  is 
intended.  Nudell  v.  Williams  (1865)  15  C.  P.  348;  Simpson  v.  Margitson 
(1847)  11  Q.  B.  23  ;  Hutton  v.  Brown  (1881)  45  L.  T.  343. 
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Tenancies  from  year  to  year  require  a  half-year's  or  183  days'  notice  to  quit 
at  the  end  of  the  first  or  some  other  year  of  the  tenancy.  Good  v.  Howells 
(1838)  4  M.  &  W.  198  ;  Doe  v.  Horn  (1838)  3  M.  &  W.  333. 

If  a  corporation  is  the  landlord,  the  notice  should  be  directed  to  the  corpor- 
ation and  not  to  its  officers.  Doe  v.  Woodman  (1807)  8  East.  228  ;  Burwell 
v.  London  Free  Press  Co.  (1895)  27  0.  R.  6 ;  but  it,  of  necessity,  will  be 
served  on  one  of  its  officers,  if  served  personally. 

Tenant  to  give  Notice  of  Writ  of  Ejectment.  In  dower  actions,  the  tenant  in 
possession  who  is  not  also  the  tenant  of  the  freehold,  must  notify  his  landlord 
on  being  served  with  a  writ,  under  penalty  of  forfeiting  three  years  improved 
rent  of  the  premises  ;  R.  S.  0.  c.  67,  s.  3,  ante  p.  251.  And  in  actions  of 
ejectment  when  a  tenant  is  served  he  likewise  must  immediately  give  notice 
to  his  landlord,  or  forfeit  the  value  of  three  years  improved  or  rack  rent  ; 
s.  19. 


Ejectment  where  Half-Year's  Rent  in  Arrears, 
one  from  which  sections  20-25  were  taken. 


4  Geo.  II.  c.  28  (Imp.)  was  the 


The  sections  apply  where  possession  only  is  sought  ;  a  claim  for  rent  should 
not  be  added ;  s.  20 ;  Denison  v.  Maitland  (1893)  22  0.  R.  166,  and  where  the 
lease  provides  that  it  is  void  on  non-payment  of  rent,  whether  demanded  or 
not,  the  forfeiture  is  by  agreement,  and  the  section  does  not  govern  ;  McDon- 
ald v.  Peck  (1859)  17  U.  C.  R.  280.  Where  the  lease  governs  the  forfeiture, 
it  makes  no  difference  whether  there  is  a  sufficient  distress  on  the  property  or 
not  ;  Campbell  v.  Baxter  (1864)  15  C.  P.  42. 

When  advantage  is  desired  to  be  taken  of  these  sections,  it  must  be  shewn 
that  not  sufficient  distress  was  to  be  found  on  the  premises  ;  s.  21 ;  Doe  d.  Cubbitt 
v.  McLeod  (1841)  R.  &  J.  Dig.  5035;  and  the  distress  must  be  sufficient  to 
countervail  all  the  arrears  then  due,  and  not  merely  half  a  year's  rent  ;  s.  21  ; 
Cross  v.  Jordan  (1852)  3  Exch.  149.  A  distress  levied  by  the  landlord  will 
not  operate  as  a  waiver  of  his  rights  under  section  20  ;  Thomas  v.  Lulham 
(1895)  2  Q,  B.  400  :  unless  less  than  half  a  year's  rent  remains  due  after  real- 
izing the  distress  ;  Cotesworth  v.  Spokes  (1861)  10  C.  B.  N.  S.  103. 

The  rights  of  a  mortgagee  of  the  lease  not  in  possession  are  protected  by 
section  23,  by  which  he  can,  within  six  months  after  judgment  and  execution, 
pay  all  rent  in  arrear  and  all  damages  and  costs,  and  also  perform  the  lessee's, 
covenants. 

Relief  will  be  granted  the  lessee  or  his  assignee  on  his  bringing  the  arrears 
of  rent  and  taxed  costs  into  Court  ;  Campbell  v.  Baxter  (1864)  15  C.  P.  42. 

The  Cqurt  may  refuse  relief  after  the  term  has  expired,  even  though  the 
lessee  had  an  option  to  purchase  during  the  term  ;  Coventry  v.  McLean  (1893) 
22  0.  R.  1  ;  (1894)  21  A.  R.  176. 

Security  from  Tenant  in  Ejectment  Actions.  No  security  will  be  ordered 
where  a  bona  fide  defence  or  dispute  is  set  up  ;  Kelly  v.  Wolff  (1887)  12  P.  R. 
234. 

It  is  not  now  necessary  for  the  plaintiff  to  sign  the  notice  requiring  the 
defendant  to  give  security  ;  it  may  be  endorsed  on  the  writ  in  the  usual 
manner  ;  io. 

Exemptions  from  Distress.  R.  S.  O.  "c.  77,  ss.  2-5  provides  what  goods  and 
chattels  are  exempt  from  seizure  under  execution,  and  therefore  not  liable  to 
seizure  by  distress  for  rent  where  the  tenancy  commenced  after  12th  October, 
1887  ;  s.  30 ;  see  ante,  p.  328. 

Before  the  revision  of  the  Statutes  in  1897,  sub-section  2  of  section  30  was  a 
part  of  section  1  of  that  section  ;  it  was  added  by  55  Vic.  c.  31,  s.  1. 

The  exemption  given  by  s.  30  (1)  has  not  been  lessened  by  s.  30  (2),  as  that 
sub-section  is  not  capable  of  an  intelligible  construction  and  is  therefore  inoper- 
ative ;  Harris  v.  Canada  Permanent  L.  &  S.  Co.  (1897)  17  C.  L.  T.  424,  34  C. 
L.  J.  39 ;  Shannon  v.  O'Brien  (1898)  34  C.  L.  J.  421. 

An  injunction  may  be  granted  restraining  the  sale  of  exemptions  ;  Harris  v. 
Canada  Permanent  (1897)  17  C.  L.  T.  424,  34  C.  L.  J.  39.  The  person  claim- 
ing exemptions  must  select  and  point  out  the  things  he  claims  as  exemptions  ; 
s.  30  (3) ;  and  he  must  give  up  possession  of  the  premises  or  be  ready  and  offer 
to  do  so  ;  s.  32,  s.  1. 

The  exemption  only  applies  to  goods  owned  by  the  tenant  himself  and  not 
where  merely  claimed  by  his  wife  as  hers  ;  Dutton  v.  Wilkinson,  (Meredith,. 
C.J.,  unreported),  Sept.  22nd,  1898. 
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The  exemptions  may  be  seized  and  sold  if  the  tenant  refuses  to  give  up  pos- 
session after  receiving  a  notice  from  the  landlord  to  give  up  possession  or  pay 
the  rent  ;  ss.  3  and  4. 

Goods  and  chattels  of  third  persons  are  exempt  except  in  the  following 
cases  : — 

(a)  Where  title  is  claimed  under  an  execution  against  the  tenant*. 

(b)  Where  title  is  derived  by  purchase,  gift,  transfer  or  assignment  from 
tenant,  whether  absolute,  or  in  trust,  or  by  way  of  mortgage. 

(c)  Where  the  tenant  has  an  interest  in  goods  under  a  contract  of  purchase 
or  hiring  agreement,  his  interest  only  may  be  sold  ;   Carroll  v.   Beard  (1896) 
27  0.  R.  349. 

(d)  Where  goods  have  been  exchanged,  with  the  object  of  defeating  the 
distress. 

(e)  Where  the  property  is  claimed  by  the  tenant's  wife,  husband,  daughter, 
son,  daughter-in-law  or  son-in-law. 

(f)  Where  the  property  is  claimed  by  any  other  relative  of  the  tenant  who 
lives  on  the  premises  as  a  member  of  his  family. 

(g)  Where  the  property  is  claimed  by  virtue  of  a  purchase,  gift,  transfer  or 
assignment  from  any  relative  mentioned  in  (e)  or  (f ). 

A  mortgagee  from  the  tenant's  wife  is  entitled  to  the  exemption  ;  Stott  v. 
Spain  (1892)  28  C.  L.  J.  469. 

The  following  are  also  exempt  : — Sheep,  where  there  are  other  goods  suffi- 
cient to  pay  the  rent ;  Hope  v.  White  (1871)  22  C.  P.  5. 

Beasts  that  gain  the  land  while  there  is  other  sufficient  distress  to  be  found  ; 
51  Hen.  3,  Stat.  4. 

Goods  entrusted  to  persons  carrying  on  certain  trades  to  exercise  their 
trades  upon  them  ;  Patterson  v.  Thompson  (1881)  46  U.  C.  R.  7,  9  A.  R.  326  ; 
See  also  Mitchell  v.  Coffee  (1880)  5  A.  R.  525. 

Goods  in  the  custody  of  the  law  cannot  be  distrained  ;  Grant  v.  Grant  (1883) 
10  P.  R.  40. 

A  hardwood  flooring  put  down  by  the  tenant  of  a  roller  rink  which  might 
be  removed  ;  Howell  v.  Listowel  R.  &  P.  Co.  (1887)  13  0.  R.  476. 

Trade  fixtures  attached  to  the  freehold  ;  Davey  v  Lewis  (1859)  18  U.  C.  R. 
21  ;  see  Rogers  v.  Ontario  Bank  (1891)  21  0.  R.  416. 

Timber  being  used  by  a  tenant,  who  is  a  shipbuilder,  in  repairing  vessels 
and  the  vessels  being  repaired  ;  Gildersleeve  v.  Ault  (1858)  16  U.  C.  R.  401. 

Goods  of  an  ambassador  ;  7  Anne  c.  12,  s.  3. 

Who  are  Tenants  Within  a.  31  (3).  Persons  let  into  possession  by  a  house 
Hgent  appointed  by  assignees  of  a  tenant  for  the  sole  purpose  of  exhibiting  the 
premises  to  prospective  lessees,  and  without  authority  to  let  or  grant  possession, 
are  not  tenants  and  are  not  in  occupation  "under"  the  assignees,  and  their 
goods  are  not  liable  to  distress  ;  Farwell  v.  Jameson  (1896)  25  S.  C.  R.  588. 

Attachment  of  Rent.  The  right  of  distress  is  suspended  where  rent  is  at- 
tached as  to  the  part  attached  ;  Patterson  v.  King  (1896)  27  0.  R.  56. 

Set  Off  Against  Rent— S.  33.  A  claim  for  dfl.mfl.gp.a  for  breach  of  thp.  l^sHor'f! 
covenants  can  nofr  be  set  off :  Walton  v.  Henry  (1889)  18  0.  R.  620. 

The  notice  of  set-off  may  be  given  after  the  distress,  but  before  sale,  and  if 
the  debt  set-off  exceeds  the  rent,  the  landlord  should  abandon  proceedings,  or 
he  becomes  a  trespasser  ;  Brillinger  v.  Ambler  (1897)  28  0.  R.  368.  The  notic_e 
does  not  make  th^  rHgf.rftgg  illegal  nh  ini.fin,  and,  if  t.Vip.  aalft — proooods. 
"double  value  '\  under  2  W.  &  M.  sess.  L,  c.  51  s,  fl,  rm/nnoti  KQ  T"^r'vpr".r1  m  that 
Statute  requires  both  seizure  and  sale  to  be  unlawful^  ih.  If  an  hotel  owner 
does  not  provide  tire  escapes  the  tenant  may  do  so,  and  have  a  right  of  set-off 
for  all  actual  necessary  and  reasonable  disbursements  ;  R.  S.  0.  c.  264  s.  2  (2). 

The  right  to  set-off  under  this  section  only  applies  where  the  tenancy  was 
created  after  1st  October,  1887  ;  s.  38. 

Rent  Under  Assignment  for  Benefit  of  Creditors.     See  ante  p.  470. 

Growing  Crops.  By  2  Wm.  &  M.  Sess.  1,  c.  5,  s.  3,  "  Any  person  having 
rent  in  arrear  and  due  upon  any  demise,  lease  or  contract,  may  seize  and 
secure  any  sheaves  or  cocks,  of  corn,  or  corn  loose  or  in  the  straw,  or  hay  lying 
or  being  in  any  barn  or  granary  or  upon  any  hovel,  stack  or  rick  or  otherwise, 
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upon  any  part  of  the  land  or  ground  charged  with  such  rent,   and  lock  up  or 
detain  the  .same  in  the  place  where  the  same  shall  be  found  for  or  in  the  nature 
•          of  a  distress  until  the  same  shall  be  replevied  or  sold,   but  the  same  must  not 
be  removed  from  any  such  place  to  the  damage  of  the  owner." 

And  under  11  Geo.  2,  c.  19,  ss.  8  and  9.  The  landlord  may  take  and  seize 
as  a  distress  for  arrears  of  rent,  all  sorts  of  corn  and  grass,  hops,  roots,  fruits, 
pulse  or  other  product  whatsoever  growing  upon  any  part  of  the  estate  de- 
mised, as  a  distress  for  arrears  of  rent  and  the  same  may  cut,  gather,  make, 
cure,  carry  and  lay  up  when  ripe  in  the  barns  or  other  proper  place  in  the 
premises  ;  and  if  there  should  be  no  barn  or  other  proper  place  on  the  pre- 
mises, then  in  any  other  barn  or  proper  place  which  he  shall  hire  or  other 
wise  procure  for  that  purpose,  and  as  near  as  may  be  to  the  premises,  and  in 
convenient  time  appraise,  sell  or  otherwise  dispose  of  the  same  towards 
satisfaction  of  the  rent,  and  of  the  charges  of  such  distress,  appraisement  and 
sale  ;  the  appraisement  thereof  to  be  taken  when  cut,  gathered,  cured  and 
made  and  not  before,  provided  that  the  notice  of  the  place  where  such  distress 
shall  be  lodged  shall  within  the  space  of  one  week  after  the  lodging  or  deposit- 
ing thereof  in  such  place  be  given  to  the  tenant  or  left  at  his  last  place  of 
abode,  and  if  the  tenant  shall  pay  or  tender  the  arrears  of  rent  and  costs  of 
the  distress  before  the  corn  be  cut,  the  distress  shall  cease  and  the  corn  be 
delivered  up. 

Hop  poles  in  the  ground  after  the  hops  are  gathered  are  not  distrainable  ; 
Alway  v.  Anderson  (1848)  5  U.  C.  R.  34. 

SS.  36  and  37  are  taken  from  Imp.  Act.  14  &  15  Viet.  c.  25  and  alter  the  law 
laid  down  in  Wright  v.  Dewes  (1834)  1  A.  &  E.  641,  40  R.  R.  384  and  Wharton 
v.  Naylor  (1848)  12  Q.  B.  673. 

Boarders  and  Lodgers.  The  goods  of  boarders  and  lodgers  seized  for  rent  of 
the  premises  must  be  freed  from  distress  if  the  steps  prescribed  by  s.  39  are 
taken.  A  lodger  is  a  tenant  with  the  right  of  exclusive  possession  of  a  part  of 
a  house,  the  landlord,  by  himself  or  an  agent,  retaining  general  dominion  over 
the  house  itself  ;  Wharton  8th  Ed.  439  ;  Stroud  443.  A  man  will  be  a  lodger 
within  s.  38  although  he  may  have  substantially  the  whole  house,  his  immedi- 
ate landlord  only  retaining  possession  of  a  housekeeper's  room  in  the  basement 
and  of  two  or  three  empty  attics,  and  a  stable,  and  although  he  may  in  law  be 
an  under  tenant ;  Phillips  v.  Henson  (1877)  3  C.  P.  D.  26  ;  and  although  he 
has  the  right  of  exclusively  occupying  the  greater  part  of  the  premises  and  has 
separate  and  uncontrolled  power  of  ingress  and  egress,  and  neither  his  landlord 
nor  his  agent  sleeps  or  resides  in  the  house  and  the  lodger  acts  as  caretaker  of 
the  part  reserved  ;  Ness  v.  Stephenson  (1882)  9  Q.  B.  T).  245  ;  but  the  person 
under  whom  he  holds  must  retain  some  control  and  dominion  over  the  house  ; 
Morton  v.  Palmer  (1882)  51  L.  J.  Q.  B.  7.  Persons  who  occupy  rooms  for 
business  purposes  in  the  day  time  are  not  lodgers  ;  Heawood  v.  Bone  (1884)  13 
Q.  B.  D.  179. 

The  question  whether  the  claimant  is  a  lodger  should  not  be  left  to  the  jury 
as  that  is  in  effect  asking  them  to  construe  the  section  ;  Morton  v.  Palmer 

(1882)  51  L.  J.  Q.  B.  7. 

Persons  living  at  an  hotel  at  an  agreed  sum  per  month  are  boarders  and  not 
guests  ;  Newcombe  v.  Anderson  (1886)  11  0.  R.  665. 

Declaration  of  Lodger.  The  declaration  under  the  Statute  must  be  made 
after  each  distress  against  which  protection  is  sought ;  Thwaites  v.  Wilding 

(1883)  12  Q.  B.  D.  4,   15  L.  J.  Q.  B.  1  ;  it  need  not  necessarily  state  that  no 
rent  is  due  ;  Ex  parte  Harris  (1885)  16  Q.  B.  D.  4. 

A  declaration  nrnrlp.  o^  thft  fifth  day  aft.p.r  HisfrPss  WJArl   ia  gnntl   as  nndfll^ 
W '."  &  M.  Sess.  1 ,  c.  5,  s.  2  a  sale  cannot  be  held  till  after  that  day  ;  Sharp  v 
Fowle  (1884)  12  Q.  13.  1).  385. 
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4* 

HER  MAJESTY,  by  and  with  the  advice  and  consent  ol  the 
Legislative  Assembly  of  the  of  the  Province  of  Ontario, 
enacts  as  follows  :  — 


1  .  This  Act  may  be   cited  as   "  The  Overholding  Tenants  Short  title. 
Act." 


In  the  construction  of  this  Act- 


Interpertatio* 


1  "  Tenant"    shall  mean  and  include   an  occupant,  a  sub-  "Tenant." 
tenant,  under-tenant,  and  his  and  their  assigns  and  legal  repre- 
sentatives ; 

2  "  Landlord  "  shall  mean   and  include  the  lessor,  owner,  "  Landlord." 
the  person  giving  or  permitting  the  occupation  of  the  premises 

in  question  and  the  person  entitled  to  the  possession  thereof, 
and  his  and  their  heirs  and  assigns  and  legal  representatives. 
R.  S.  O.  1887,  c.  144,  s.  1. 

3.  —  (1)  In  case  a  tenant,  after  his  lease  or  right  of  occupation  Application  to 
whether  created  by  writing  or  by  verbal  agreement,  has  expired,  J2,e  m*de  *°  the 
or  been  determined,  either  by  the  landlord  or  by  the  tenant,  judge  against 
by  a  notice  to  quit  or  notice  pursuant  to  a  proviso  in  any  lease  overholding 
or  agreement  in  that  behalf,  or  has  been  determined  by  any 
other  act  whereby  a  tenancy  or  right  of  occupancy  may  be 
determined  or  put  an  end  to,  wjOTiyfiilly  refuse^  lynon  demand 
made  in  writing,  to  go  out  of  possession  of  the  land  demised 
to  him,  or  which  he  has  been  permitted  to  occupy,  his  landlord, 
or  the  agent  of  his  landlord,  may  apply  upon  affidavit  to  the 
Judge  of  the  County  Court  of  the  county,  or  union  of  counties, 
in  which  the  land  lies,  and  wherever  such  Judge  then  is,  to 
make  an  inquiry  as  is  hereinafter  provided  for. 
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Sec.  3  (2). 


Judge  .  (2)  Such  judge  shall  in  writing  appoint  a  time  and  place  at 

thrf^ancfplace  which  he  will  inquire  and  determine  whether  the  person  com- 

for  determin-   plained  of  was  tenant  to  the  complainant  for  a  term  or  period 

which  has  expired  or  has  been  determined  by  a  notice  to  quit  or 

for  default  in  payment  of  rent  or  otherwise,  and  whether  the 

tenant  holds  the  possession  against  the  right  of  the  landlord, 

and  whether  the  tenant  does  wrongfully  refuse  to  go  out  of 

possession,  having  no  right  to  continue  in  possession,  or  how 

otherwise.     R.  S.  0.  1887,  c.   144,  s.  2 ;   59  V.  c.  42,  s.  4  (1). 

60  V.  c.  14,  s.  28  (2). 

Notice  thereof  4.  Notice  in  writing  of  the  time  and  place  so  appointed 
on  the  tenant.  f°r  holding  such  inquiry,  and  stating  briefly  the  principal  facts 
alleged  by  the  landlord  to  entitle  him  to  possession,  shall  be 
served  by  the  landlord,  upon  the  tenant  or  left  at  his  place  of 
abode,  at  least  ttgcftSjfeys  before  the  day  so  appointed,  if  the 
place  so  appointed  is  not  more  than  twenty  miles  from  the 
tenant's  place  of  abode,  and  one  day  in  addition  for  every 
twenty  miles  above  the  first  twenty,  reckoning  any  broken 
number  above  the  first  twenty  as  twenty  miles,  to  which  V 
notice  shall  be  annexed  a  copy  of  the  Judge's  appointment  r 
and  of  the  affidavit  on  which  the  appointment  was  obtained, 
and  of  the  papers  attached  thereto.  R.  S.  0. 1887,  c.  144,  s.  4  ; 
59  V.  c.  42,  s.  4  (3);  60  V.  c.  14,  s.  28  (3). 


Proceedings 
in  default  of 
appearance. 


In  case  of 
appearance. 


* 


Proceedings 
to  form  part 
of  the  records 
of  the  Court. 


Removal  on 
eertiorari. 


5.  If  at  the  time  and  place  appointed,  as  aforesaid,  the 
tenant,  having  been  duly  notified,  as  above  provided,  fails  to 
appear,  the  Judge,  if  it  appears  to  him  that  the  tenant 
wrongfully  holds,  may  order  a  writ  to  issue  to  the  sheriff, 
in  the  Queen's  name,  commanding  him  forthwith  to  place 
the  landlord  in  possession  of  the  premises  in  question  ;  but 
if  the  tenant  appears  at  such  time  and  place,  the  Judge 
shall,  in  a  summary  manner,  hear  the  parties,  and  examine 
into  the  matter,  and  shall  administer  an  oath  or  affirma- 
tion to  the  witnesses  called  by  either  party,  and  shall  ex- 
amine them ;  and  if  after  such  hearing  and  examination  it 
appears  to  the  Judge  that  the  case  is  clearly  one  coming 
under  the  true  intent  and  meaning  of  section  3  of  this 
Act,  and  that  the  tenant  wrongfully  holds  against  the  right 
of  the  landlord,  then  he  shall  order  the  issue  of  such  writ, 
as  aforesaid,  otherwise  he  shall  dismiss  the  case  ;  and  the 
proceedings  in  any  such  case,  shall  form  part  of  the  records 
of  the  County  Court ;  and  the  said  writ  may  be  in  the  words 
or, to  the  effect  of  Form  1  or  Form  2,  in  the  Schedule  to  this 
Act,  according  as  the  tenant  is  ordered  to  pay  costs  or  other- 
wise. R.  S.  0. 1887,  c.  144,  s.  5  ;  58  V.  c.  13,  s.  23  (3) ;  59  V. 
o.  18,  Sched.  47. 


6.  Where  such  writ  has  been  issued,  the  High  Court  or  a 
Judge  thereof  may  on  motion,  within  three  months  after  the 
issue  of  the  writ,  command  the  Judge  to  send  up  the  proceed- 
ings and  evidence  in  the  case  to  the  Court,  certified  under  his 


Sec.  11.          OVERHOLDING  TENANTS.  Chap.  1?1.        833 

hand,  and  the  Court  may  examine  into  the  proceedings,  and,  if 

the  Court  finds  cause,  may  set  aside  the  same,  and  may  if  neces- 

sary, order  a  writ  to  issue  to  the  sheriff',  commanding  him  to  Writ  of  resti- 

restore  the  tenant  to  his  possession,  in  order  that  the  question  tution- 

of  right,  if  any  appears,  may  be  tried,  as  in  ordinary  actions 

for  the  recovery  of  land.     R.  S.  0.  1887,  c.  144,  s.  6. 

'  '  .^-  & 

T.  The  Judges  of  the  High  Court  may  from  time  to  time,  Judges  of 
make  such  Rules  respecting  costs,   in  cases   under  this  Act,  Hl^h  c<j"rt 
as  to  them  seem  proper  ;  and  the  County  Court  Judge  before  roles  as  to 
whom  any  such  case  is  brought  may,  in  his  discretion,  award  costs- 
costs  therein,  according  to  any  such  Rule  then  in  force,  and  if 
no  such  Rule  is  in  force,  reasonable  costs,  in  his  discretion, 
to   the   party   entitled  thereto  ;  and   in   case  the   party  com-  Execution. 
plaining  is  ordered  to  pay  costs,  execution  may  issue  therefor, 
out   of  the   County  Court  as  in  other  cases  in    the  County 
Court,    where  an  order  is  made  for  the  payment  of    costs. 
R.  S.  O.  1887,  c.  144,  s.  7. 

8.  The   Judge   may   cause   any    person   to   be   summoned  Summoning 

•  wi  trips  s  PS 

as  a  witness  to  attend  before  him  in  any  such  case,  in  like 
manner  as  witnesses  are  summoned  in  other  cases  in  the  County 
Court,  and  under  like  penalties  for  non-attendance,  or  refusing 
to  answer  in  such  case.  R.  S.  0.  1887,  c.  144,  s.  8. 

9.  Nothing  herein  contained  shall  in  any  way  affect  the  Other  reme- 
powers  of  any    Judge  or  Judges  of  the  High   Court    under  £j®|g°f  land' 
sections    26,    27  and  28,  of  The  Act  respecting  the    Law  of 
Landlord  and  Tenant,  or  shall  prejudice  or  affect  any  other  Rev.  Stat, 
right  or   right  of    action   or   remedy   which   landlords   may  Cl  17°: 
possess  in  any  of  the  cases  herein   provided  for.      R.  S.  0. 

c.  144.  s.  9. 


10.  The  proceedings  under  this  Act  shall  be  entitled  in  the 

rt  /->,    r  ,       «    ,  -L  c  .  ,.  ..  ,  .   ,    how  entitled, 

(Jounty  Court  ot  the  county  or  union  of  counties  in  which 

the  premises  in  question  are  situate,  and  shall  be  styled  : 

"In  the  matter  of  (giving  the  name  of  the  party  complaining),  Landlord, 
against  (giving  the  name  of  the  party  complained  against)  Tenant." 

R.  S.  O.  1887,  c.  144,  s.  10. 

1  1  .  Service  of  all  papers  and  proceedings  under  this  Act  Service 
shall  be  deemed  to  have  been  properly  effected  if  made    as  papei 
required  by  law,  in  respect  of  writs  and  other  proceedings  in 
actions  for  the  recovery  of  land.     R.  S.  O.  1887,  c.  144,  s.  11. 


SCHEDULE 
c  2 
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SCHEDULE. 
FORM  1. 

(Section  5.) 


ONTARIO, 

To  WIT  : 

Victoria,  by  the  Grace  of  God,  of  the  United  Kingdom  of  Great  Britain 
and  Ireland,  Queen,  Defender  of  the  Faith. 

L   S.] 

To  the  Sheriff  of  the 

Greeting  : 
Whereas 

Judge  of  the  County  Court 

of  ,  by  his  order  dated  the 

day  of  A.  D.  18     ,  made  in  pursuance  of  The 

Act  respecting  Overholding  Tenants,  on  the  complaint  of 

against  ,  adjudged 

that  was  entitled  to  the  possession 

of 

with  the  appurtenances  in  your  Bailiwick,  and  that  a  Writ  should 
issue  out  of  Our  said  Court  accordingly,  and  also  ordered  and  directed  that 
the  said 

should  pay  the  costs  of  the  proceedings  had  under  the  said  Act,  which  by 
Our  said  Court  have  been  taxed  at  the  sum  of  : 

THEREFORE,  WE  COMMAND  YOU  that  without  delay  you  cause  the  said 

to  have  possession  of  the  said  land 

and  premises,  with  the  appurtenances  :  And  We  also  command  you  that  of 
the  goods  and  chattels  and  lands  and  tenements  of  the  said 
in  your  Bailiwick,  you  cause  to  be  made 

being  the  said  costs  so  taxed  by  Our  said  Court  as  aforesaid,  and  have  that 
money  in  Our  said  Court  immediately  after  the  execution  hereof,  to  be 
rendered  to  the  said 

And  in  what  manner  you  shall  have 

executed  this  Writ  make  appear  to  Our  said  Court,  immediately  after  the 
execution  hereof,  and  have  there  then  this  Writ. 

Witness,  Judge  of  our  said 

Court  at  ,  this  day 

of  ,  A.D.  18    . 

Clerk. 
R.  S.  O.  1887,  c.  144,  Form  1 ;  57  V.  c.  26,  s.  1. 


FORM  2. 


Form  2.        OVERHOLDING  TENANTS.       Chap.  171.      835 

FORM  2. 

(Section  5.) 
WRIT  OF  POSSESSION  (WITHOUT   COSTS.) 

ONTARIO,  ) 

To  WIT  .      / 

Victoria,  by  the  Grace  of  God,  of  the  United  Kingdom  of  Great  Britain 
and  Ireland,  Queen,  Defender  of  the  Faith. 

[L.  S.] 

To  the  Sheriff  of  the 

Greeting. 
Whereas 

Judge  of  the  County  ^  -"g 
Court  of  the  *o  p 

by  his  order  dated  the  %  ^ 

day  of  A.  D.  18     ,  made  in  pursuance  of  The  Act  o  £?  ' 

respecting  Overholding  Tenants,  on  the  complaint  of  o  c 

against  adjudged  that  -5  o 

was  entitled  to  the  possession  of  «g  ^ 

(33  ^ 

And  ordered  that     writ  should  issue  out  of  Our  said  Court  accordingly   jg  *g 
THEREFORE,  WE  COMMAND  YOU  that  without  delay  you  cause   the   said  o  ^ 

to  have  possession  of  the  said  land  and  <u  s  *$ 

premises  with  the  appurtenances,  and  in  what  manner  you  shall  have  ex-  "5  Q  ^ 
ecuted  this  Writ  make  appear  to  Our  said  Court,  immediately  after  the  g  >».2 
execution  hereof,  and  have  there  then  this  Writ.  2  "S  "c 

£   3   3 

_,    O    O 

o  o 
Witness  Judge  of  our  said  J§ 

Court  a  ,  this  day  * 

of  A.  D.  18     . 

Clerk. 

R.  S.  0. 1887,  c.  144,  Form  2. 


836  OVERHOLDING   TENANTS. 


NOTES. 

Scope  of  the  Act.  This  Act  was  intended  as  a  cheap  and  speedy  method  of 
ejecting  tenants  from  premises  wrongfully  occupied  by  them,  as  often  in 
ejectment  actions  defendants  set  up  such  defences  as  necessitate  the  parties 
going  to  a  trial  and  hold  possession  without  right  until  the  time  of  a  sittings 
of  the  court  arrives.  The  Act  until  1895  (58  Vic.  c.  15  s.  23)  contained  the 
words  "  without  color  of  right "  and  had  a  very  limited  application  ;  Price  v. 
Guinane  (1888)  16  O.  R.  264.  The  Act  had  its  origin  in  4  Wm.  IV.  c.  1.  ss. 
53-58. 

Who  are  Tenants.  A  tenant  is  a  person  who  holds  of  another,  he  does  not 
necessarily  occupy.  In  order  to  occupy  a  person  must  be  personally  resident 
by  himself  or  his  family  ;  R.  v.  Ditcheat  (1827)  9  B.  &  C.  183,  per  Littledale  J. 

An  occupant,  sub-tenant  or  under-tenant  is  included  in  the  meaning  of  the 
word  "tenant"  as  also  the  assigns  and  legal  representatives  of  them  ;  s.  2  (1). 

The  tenant,  though  absent,  is,  speaking  generally,  the  "  occupier  of  prem- 
ises ;  R.  v.  Poynder  (1822)  1  B.  &  C.  178.  A  servant  or  other  person  who 
may  be  there  virtute  officii  is  not  a  tenant  but  has  merely  the  use,  not  the  occu- 
pation of  the  premises  ;  White  v.  Bayley  (1861)  10  C.  B.  N.  S.  227  ;  Mayhew 
v.  Suttle  (1855)  4  E.  &  B.  346  ;  Clark  v.  St.  Marys  Bury  St.  Edmonds  (1856) 
1  C.  B.  N.  S.  23  ;  Bent  v.  Roberts  (1877)  3  Ex.  D.  66  f  R.  v.  Spurrell  (1865) 
L.  R.  1  Q.  B.  72  ;  but  such  a  person  may  be  ejected  under  the  Act  ;  Fowke  v. 
Turner  (1876)  12  C.  L.  J.  140. 

Jurisdiction.  To  give  the  County  Court  Judge  jurisdiction  under  the  Act, 
the  following  requisites  must  appear  upon  affidavit : — 

1.  That  there  was  a  lease  or  right  of  occupation  created  by  writing  or  by 
verbal  agreement. 

2.  That  the  term  or  right  of  occupation  has  expired  or  been  determined. 
The  determination  may  be  (a)  by  notice  to  quit,  (b)  notice  pursuant  bo  a  pro- 
viso in  the  lease  or  agreement,  (c)  by  any  other  act  whereby  a  tenancy  or  right 
of  occupancy  may  be  determined  or  put  an  end  to,  such  as  cessation  of  employ- 
ment ;  White  v.  Bayley  (1861)  10  C.  B.  N.  S.  227  ;  forfeiture  ;  R.  S.  0.  c.  170, 
s.  13  ;  Longhi  v.  Sanson  (1881)  46  U.  C.  R.  446  ;  Dobson  v.  Sootheran  (1888) 
15  O.  R.  15  ;  forteiture  for  breach  of  contract  ;  Nash  v.  Sharp  (1869)  5  C.  L.  J. 
73  ;  or  for  non-payment  of  rent  ;  R.  S.  O.  c.  170,  s.  11. 

3.  That  demand  has  been  made  in  writing  on  the  tenant  or  occupant  to  go 
out  of  possession  of  the  land  demised  or  occupied. 

4.  That  the  tenant  or  occupant  wronrjjully  refuses  to  go  out  of  possession. 

It  would  seem  that  a  trespasser  or  squatter  does  not  come  within  the  Act  as 
he  does  not  hold  under  a  lease,  and  his  right  of  occupation  is  not  created  by 
writing  or  verbal  agreement. 

Notice  to  quit.  In  weekly  tenancies  and  monthly  tenancies,  a  week's  notice 
to  quit  and  a  month's  notice  to  quit  respectively,  ending  with  the  week  or  the 
month  is  required  ;  R.  S.  O.  c.  170,  s.  18  ;  see  Jones  v.  Mills  (1861)  10  C.  B. 
N.  S.  788  ;  Bowen  v.  Anderson  (1894)  1  Q.  B.  164.  In  construing  the  Stat- 
utes, month  means  calendar  month,  and  year  calendar  year  ;  R.  S.  0.  c.  1,  s.  8 
(15)  and  in  construing  leases  and  other  documents  month  means  (unless  some- 
thing to  show  a  calendar  month  is  intended)  a  lunar  month  ;  Nudel  v.  Wil- 
liams (1865)  15  C.  P.  348  ;  Rogers  v.  Hull  Doeks  Co.  (1865)  34  L.  J.  Ch.  165  ; 
Button  v.  Brown  (1881)  45  L.  T.  343  ;  Simpson  v.  Margitson  (1848)  11  Q.  B. 
23  ;  Barlow  v.  Teal  (1885)  15  Q.  B.  D.  501. 

In  the  case  of  a  yearly  tenancy,  the  notice  to  quit  required  is  a  half-yearl}' 
one,  or  183  days,  to  quit  at  the  end  of  the  first  or  some  other  year  of  the 
tenancy;  six  lunar  months  is  insufficient  ;  Clayton  v.  Blakey  (1798)  2  Sm.  L.  C. 
(9  Ed.)  122,  8  T.  R.  3  ;  Duppa  v.  Mayo  1  Wm.  Saund  (1871  Ed.)  385-6. 

Where  there  is  a  verbal  lease  for  more  than  three  years  to  continue  and 
expire  on  a  day  certain,  and  the  tenant  takes  possession,  he,  as  well  as  his  sub-, 
tenant  for  an  indefinite  period,  is  bound  to  quit  possession  without  notice,  and 
if  either  remain  in  possession  after  the  expiration  of  the  lease  he  is  an  over- 
holding  tenant ;  Magee  v.  Gilmour  (1889)  17  0.  R.  620. 


OVERHOLDING   TENANTS.  837 

• 

Where  the  tenant  holds  over  after  the  expiration  of  his  tenancy,  the 
terms  on  which  he  continues  to  hold  are  matters  of  evidence  rather  than  law, 
and  where  the  overholding  tenant's  term  was  one  for  eleven  months,  he  was 
only  entitled  to  a  month's  notice  to  quit  after  his  lease  expired  ;  Eastman  v. 
Richard  (1896)  17  C.  L.  T.  315,  (1899)  29  S.  C.  R.  438. 

No  particular  contract  is  to  be  inferred  from  the  mere  fact  of  a  holding  over 
after  the  expiration  of  the  term  ;  Lindsay  v.  Robertson  (1899)  30  0.  R.  229. 

Defence  of  Tenant.  The  words  "  without  color  of  right"  which  were  in  the 
Act  prior  to  58  Vic.  were  decided  to  mean  ' '  having  no  right  or  wrongfully 
holding  " ;  Gilbert  v.  Doyle  (1874)  24  C.  P.  60,  but  this  case  was  not  followed  in 
Price  v.  Guinane  (1888)  16  0.  R.  624,  where  "color  of  right"  was  interpreted 
as  meaning  such  semblance  or  appearance  of  right  as  shews  the  right  is  really 
in  dispute.  The  Act,  before  its  amendment  by  striking  out  "  color  of  right," 
conferred  no  authority  upon  the  County  Judge  to  try  the  question  of  the  ten- 
ant's right  or  title,  and  as  soon  as  the  question  that  the  tenant's  right  was 
made  to  appear  as  being  really  in  dispute,  then  there  was  that  color  of  right 
that  the  Act  contemplated  and  the  judge  was  bound  to  dismiss  the  case  ; 
Price  v.  Guinane  (1888)  160.  R,  264;  Pearson  v.  Glazebrook  (1871)  L.  R.  6 
Ex.  27. 

Where  there  was  a  dispute  as  to  the  date  when  the  tenancy  commenced 
and  an  applicaaion  was  made  at  a  time  when,  according  to  the  tenant's  con- 
tention, his  lease  had  not  expired,  "  color  of  right  "  was  decided  to  have  been 
shewn  ;  Bartlett  v.  Thompson  (1888)  16  0.  R.  716. 

Where  the  dispute  was  whether  "  months"  meant  lunar  or  calendar  months, 
and  whether  a  notice  given  after  conveyance  of  the  reversion  was  sufficient, 
the  Act  even  after  the  amendments  of  58  Vic.  c.  13,  s.  23  (6)  and  59  Vic.  c.  42, 
s.  4  (6)  was  held  not  to  apply,  as  it  was  not  a  case  clearly  coming  under  the 
true  intent  and  meaning  of  the  present  section  3  ;  Magann  v.  Bonner  (1896)  28 
O.  R.  37. 

But  the  Queen's  Bench  Divisional  Court  on  the  other  hand  decided  that 
where  the  dispute  was  in  reference  to  the  tenancy,  the  landlord  claiming  it  to 
be  a  monthly  holding  and  the  tenant  a  yearly  tenancy,  that  the  Act  applied, 
as  the  judge  tries  the  right  arid  finds  whether  the  tenant  wrongfullv  holds  ; 
Moore  v.  Gillies  (1897)  28  0.  R.  358. 

The  question  of  right  seems  still  to  be  important,  as  will  be  noticed  by  sec- 
tion 6  of  the  Act,  where  the  High  Court  is  given  power  to  examine  into  the 
proceedings  in  order  that  the  question  of  right,  if  any  appears,  may  be  tried 
as  in  ordinary  ejectment  actions. 

Affidavit  not  Evidence.  The  affidavit  filed  by  the  landlord  on  the  applica- 
tion is  inceptive  only  and  intended  to  show  some  grounds  for  proceeding  ;  Re 
O'Connell  (1865)  1  C.  L.  J.  163. 

Service  of  Demand.  The  demand  of  possession  must  be  personally  served 
and  the  notice  of  the  time  and  place  appointed  must  be  personally  served  or 
left  at  the  tenant's  place  of  abode  ;  s.  4  ;  Nash  v.  Sharp  (1870)  5  C.  L.  J.  73. 

"At  least  three  days"  means  "  clear  days,"  i.  e.  excluding  the  first  as  well  as 
the  last  day  ;  Young  v.  O'Rielly  (1864)  24  U.  C.  R.  172. 

Certiorari.  An  application  under  s.  6  may  properly  be  made  to  the  Div- 
isional Court  and  it  is  the  only  Court  in  which  the  motion  can  be  made  ;  Re 
Scottish  Ontario  and  Manitoba  Land  Company  (1892)  21  0.  R.  676. 

There  is  no  appeal  or  right  to  a  certiorari  where  the  application  is  dismissed 
and  only  when  a  writ  of  possession  issues  can  an  order  "of  certiorari  be 
obtained,  and  then  only  when  it  is  applied  for  within  three  months  after  the 
issue  of  a  writ  of  possession  ;  s.  6  ;  and  where  an  appeal  was  made  to  the 
Divisional  Court,  costs  as  of  a  contested  motion  for  a  certiorari  were  allowed ; 
Magann  v.  Bonner  (1896)  28  0.  R.  37. 

Action  against  Landlord.  A  landlord  is  not  liable  in  trespass  for  ejecting  a 
tenant  where  the  tenancy  has  expired,  although  he  may  have  taken  proceed- 
ings under  the  Act  ;  Rees  v.  Davis  (1858)  4  C,  B.  N.  S.  56  ;  Jones  v.  Foley 
(1891)  1  Q.  B.  730. 


62  VICTORIA,  CHAPTER  18. 


An  Act  to  amend  the  Law  with  respect  to  Compensa- 
tion of  Workmen. 


Assented  to  1st  April,  1899. 


Short  title. 


Interpreta- 
tion. 


Burden  of 
proof. 


Rev.  Stat. 
c.  236. 


HER  MAJESTY  by  and  with  the  advice  and  consent  of 
the  Legislative  Assembly  of  the  Province  of  Ontario  en- 
acts as  follows  : — 

1.  This  Act  may  be  cited  as  The  Workmen's  Compensation 
for  Injuries  Act,  1899. 

2.  In  this  Act  the  word  "  claimant  "  shall  include  the  word 
"  plaintiff,"  and  the  word  "  respondent  "  shall  include  the  word 
"  defendant,"     and    in    The    Workmen's    Compensation    for 
Injuries  Act  the    word  •'  plaintiff"  shall  include   the   word 
"  claimant,"  and  the  word  "  defendant "  shall  include  the  word 
"  respondent,"  and  the  words  "  suit,"  "  action  "  or  "  proceeding  " 
where  mentioned  in  The  Workmen's  Compensation  for  Injuries 
Act   shall   include   the    word    "  arbitration,"   and    the    .word 
"  court"  or  "judge  "  shall  include  the  word  "  arbitrator." 

3.  Where  the  machinery  or  other  plant  or  works  of  or  in 
a  factory,  or   any  part  of  such    machinery,  plant  or  works 
through  or  by  reason  of  which  the  injury  complained  of  was 
inflicted  or  occasioned  or  alleged   to   have  been  inflicted  or 
occasioned,  is  or  are,  by   The   Ontario  Factories  Act  or   any 
other  Act  of  the  Provincial  Legislature,  or  of   the  Parliament 
of    Canada,    required   to   be   covered,    guarded,   protected  or 
suitably  enclosed  in  whole  or  in  part ; 
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(a)  Or  is  required  by  any  of  the  Acts  aforesaid  to  be  of 

a  special  or  particular  kind  or  quality  or  to  be  kept 
in  a  particular  or  specified  state  or  condition. 

(b)  Or  when  dangerous   structures  or  places  or  openings 

in  or  in  connection  with  a  factory  are  required  by 
law  to  be  kept  securely  guarded  or  protected  or 
suitably  enclosed  as  far  as  practicable,  or  to  be 
kept  in  some  particular  state  or  condition,  or  that 
facilities  for  so  keeping  them  or  any  of  them  shall 
be  provided ; 

(c)  Or  where  any  part  of  a  railway  or  railway  track  or 

railway  bridge  or  other  structure  is  required  to  be 
of  a  certain  kind  or  character  or  to  be  constructed 
or  kept  by  the  company  in  any  particular  or  speci- 
fied way  or  manner  as  provided  or  contemplated 
by  The  Railway  Accidents  Act  or  by  The  Work-  ,>  Q. 

J      ,     n  y  ,.  r     •        '         A    j.  -L.  ltev<  Stat>  c' 

men  s  Compensation  for   Injuries  Act  or  by  any  266. 
other  Act  of  the  Provincial  Legislature,  or  of   the  {*®v<  stat-  c- 

Parliament  of  Canada ; 

• 

then  upon  any  trial  or  arbitration  under  The  Workmen's  Com- 
pensation for  Injuries  Act  or  this  Act  for  the  recovery  of 
damages  for  injury  to  a  workman  arising  out  of  the  neglect  or 
alleged  neglect  on  the  part  of  the  person  or  company  required 
to  keep  the  said  machinery,  buildings,  structures,  dangerous 
places,  and  railway  track  or  structures  in  such  a  state,  condi- 
tion or  manner  or  of  the  kind,  character  or  quality  as  afore- 
said and  as  is  provided  or  contemplated  by  the  said  acts  respect- 
ively, and  it  is  or  becomes  material  to  the  issue  on  the  trial  or 
arbitration,  the  onus  of  proving  that  the  same  were  so  kept  or 
in  such  condition  or  that  facilities  were  provided  for  so  keeping 
the  same  as  the  case  may  be  or  as  the  Act  or  Acts  require, 
shall  be  upon  the  party  to  the  action  whose  duty  it  was  under 
any  of  the  said  Acts  to  so  keep  the  said  machinery,  works, 
plant,  dangerous  places  or  any  part  thereof,  or  railway  tracks 
or  works  and  structures  or  any  part  thereof  as  by  the  said 
Acts  or  any  of  them  is  required  or  provided. 

4.  Notwithstanding  anything   in    The  Workmen's  Compen-  Settlement  of 
sation  for  Injuries  Act,  chapter  160  of  the  Revised   Statutes,  Re^sS^ 
1897,  contained,  except  where  the  claim  is  in  respect  of  an  in-  I60by  arbi- 
jury  resulting  in  death,  all  claims  for  damages  under  the  said  tratlon- 
Act  may  be  disposed  of  by  arbitration  as  herein  provided. 

5.  Proceedings  under  this  Act  by  way  of  arbitration  shall  Venue  for 
be  begun  and  carried    on  in  the  county  where  the  accident  unSVct^ 
happened  or  the  injury  was  occasioned. 

6.  If  the  suit  or  action  is   begun  in  the  County   Court,  all  Applications 
applications  may  be  made  to  the  Judge  of  the  County  Court to  Ju(18'e  of 
instead  of  a  Judge   of   the  High  Court  in  Chambers,  and  the  instead  0?" 
Judge  of  the  County  Court  shall   have  the  same  power  and  Judge  of  high 

court  in 
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bitration. 


Notice  of 
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authority  as  a  Judge  of  the  High  Court  in  Chambers  in  respect 
of  such  applications,  but  the  respondent  shall  not  be  entitled, 
where  notice  of  arbitration  is  given  and  the  amount  claimed  is 
within  the  jurisdiction  of  the  County  Court,  to  apply  for  an 
order  directing  that  the  proceedings  shall  be  by  suit  or  action. 

1. — (1)  In  case  a  workman  claiming  compensation  for  in- 
juries under  The  Workmen's  Compensation  for  Injuries  Act, 
and  this  Act  desires  to  proceed  by  arbitration  under  this  Act, 
he  shall  within  four  months  from  the  date  upon  which  such 
injuries  were  sustained  serve  a  notice  (Form  1)  upon  the 
person  or  persons  whom  he  claims  to  be  liable,  stating  that  his 
claim  will  be  submitted  to  arbitration  unless  notice  of  objection 
is  given  as  hereinafter  provided. 

(2)  If  an  employer  objects  to  an  arbitration  he  shall  within 
ten  days  after  the  service  upon  him  of  such  notice  serve 
notice  (Form  2 )  that  at  a  time  therein  named,  which  shall  not 
be  more  than  eight  days  from  the  date  thereof,  he  will  apply  to 
a  judge  of  the  High  Court  in  Chambers  for  an  order  that  any 
proceedings  in  respect  of  the  said  injuries  shall  be  by  action 
as  heretofore  and  not  by  arbitration.  The  judge  on  hearing 
such  application  may  in  his  discretion  direct  that  proceedings 
are  to  be  carried  on  by  action  on  any  of  the  following  grounds:— 

(a)  If  he  finds  that  difficult  questions  of  law  not  already 
judicially  determined  are  likely  to  arise  during  the 
proceedings,  or 

(6)  If  it  is  made  to  appear  that  complicated  questions  of 
fact,  difficult  of  determination,  are  likely  to  arise  on 
the  arbitration,  and  which  should  in  his  opinion  be 
determined  in  an  action  and  not  by  arbitration,  or 

(c)  If  the  county  judge  is  for  any  reason  or  cause  disquali- 
fied, and  there  is  no  junior  judge. 

(3)  The  judge  may  by  such  order  extend  the  time  for  com- 
mencing an  action  as  he  may  deem  proper.  Unless  notice  of 
objection  as  aforesaid  is  given,  within  ten  days  after  the  ser- 
vice on  him  of  a  notice  of  arbitration  under  sub-section  1,  the 
employer  shall  be  deemed  to  consent  to  an  arbitration,  pro- 
vided that  where  it  is  shown  to  the  satisfaction  of  the  judge 
that  the  failure  to  give  notice  of  objection  is  due  to  mistake, 
inadvertence,  or  oversight,  or  that  there  aie  other  sufficient 
grounds,  he  may  upon  such  terms  as  may  seem  just,  enlarge  the 
time  for  giving  such  notice  and  such  enlargement  may  be  ordered 
although  the  application  for  the  same  is  not  made  until  after 
the  expiration  of  the  time  appointed  as  aforesaid.  (See  Con. 
Rule  323.) 

Application  8,  Where  proceedings  are  begun  by  action  instead  of  by 
byat£dtaoDt  notice  °f  arbitration,  the  defendant  may  apply  to  a  Judge  in 
have  matter  Chambers  for  an  order  directing  that  the  proceedings  shall  be 
arbitration  by  ta^en  anc^  carried  on  by  arbitration  and  not  by  suit  or  action. 
The  Judge  to  whom  application  is  made,  if  he  is  of  opinion  that 


Extension  of 
time. 
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the  cause  or  causes  of  action  can  be  more  conveniently  dis- 
disposed  of  by  arbitration  than  by  suit  or  action,  and  that  the 
same  should  be  disposed  of  by  arbitration  rather  than  by  suit 
or  action,  shall  so  order,  in  which  case  no  further  proceedings 
shall  be  had  in  the  suit  or  action,  but  proceedings  may  be 
initiated  and  carried  on  by  way  of  arbitration.  The  Judge 
may  dispose  of  the  costs  of  the  suit  or  action  up  to  the  date  of 
the  order,  or  he  may  direct  that  such  costs  shall  be  in  the  dis- 
cretion of  the  arbitrator. 

9.  Either  the  issue  of  a  writ  or  notice  of  arbitration  under  Commence- 
this  Act  shall  be  a  sufficient  commencement  of  the  action  and  m^?t  of 
a  sufficient  compliance  with  section  9  of  The  Workmen's  Com- 
pensation for  Injuries  Act  whether  the  proceedings  are  after-  *kv.  stat. 
wards  carried  by  arbitration  or  by  suit  or  action. 

1C.  Nothing  in  this   Act  contained  shall  dispense  with  the  Notice  of 
notice  of  injury  required  to  be  given  under  sections  9,  13  and  l°veny  under 
14  of  The  Workmen's  Compensation  for  Injuries  Act.  Rev.  stat. 

1  1  .  —  (  I  )  In  case  the  proceedings  are  to  be  by  way  of  arbitra-  Arbitration 
tion  the  claimant  shall  obtain  an  appointment  from  the  judge  proceedings. 
of  the  county  court  of  the  county  in  which  the  injury  was 
received,  and  shall  serve  a  copy  of  such  appointment  upon  the 
respondent,  together  with  a  notice  (Form  3)  of  the  time  so  ap- 
pointed.   The  judge  by  the  said  appointment  shall  name  a  day, 
hour  and  place,  for  proceeding  with  the  hearing  and  such  day 
shall  be  fixed  with  a  view  to  as  early  a  disposal  of  the  case  as 
appears  practicable. 

(2)  In  case  the  claimant  does  not  proceed  with  the  arbitra-  Right  of 

tion   with  reasonable  speed  the  respondent   may    obtain   an  respondent  to 

_  .         r  €  r  j  expedite 

appointment  trom  the  county  judge  to  have  the  case  heard  and  proceedings. 

disposed  of  at  a  time  to  be  named  in  such  appointment.  The 
respondent  shall  serve  a  copy  of  the  appointment  on  the 
claimant  and  on  proof  of  such  service  the  judge  may  at  the 
time  so  appointed  proceed  with  the  hearing  or  make  such  dis- 
posal of  the  matter  as  may  appear  just. 


.  When  an  order  is  made  directing  that  the  liability  of  the  Proceedingsto 
respondent  to  pay  compensation  to  the  claimant  shall  be  de- 
termined by  action  as  heretofore,  all  proceedings  upon 
the  arbitration  shall  be  stayed  upon  the  filing  of  the  order 
with  the  clerk  of  the  county  court  and  service  thereof  upon 
the  claimant.  The  claimant  if  he  desires  in  such  case  to  pro- 
ceed shall  do  so  by  action  in  the  usual  way. 

1  3.  Within  eight  days  after  the  notice  to  the  respondent  of  Statement  of 
the  day  upon  which  the  arbitration  will  be  proceeded  with  the 
respondent  shall  file  with  the  cl$rk  of   the  county  court  his 
statement  of  defence  (Form  4)  in  which  he  may  set  up  any 
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defence  which  would  be  open  to  him  upon  the  trial  of  an  ac- 
tion in  the  High  Court,  and  shall  serve  a  copy  thereof  upon 
the  applicant. 

14.  —  (1)  In  case  the  county  court  judge  is  for  any  reason 
disqualified  from  acting  or  in  case  he  desires  not  to  act  he  may 
request  some  other  county  court  judge  to   act  for  him,  and 
the  judge  acting  on  such  request  shall  have  all  the  jurisdic- 
tion conferred  by  this  Act  ;  and  no  act  of  such  judge  shall  be 
open  to  question  on  the  alleged  ground  that  he   was  not  the 
proper  judge  to  perform  the  duty  or  that  the  same  had  not 
been  regularly  or  otherwise  assigned  to  him  or  had  not  been 
performed  at  such  request  or  by  such  direction  as  the  law  re- 
quires. 

(2)  When  an  application  is  made  to  a  judge  of  the  High 
Court  in  Chambers  under  section  4,  such  judge  shall  have 
power  to  direct  that  a  county  court  judge  of  another  county 
shall  hear  the  arbitration,  and  in  such  case  the  travelling 
expenses  of  the  judge  of  such  other  county  may  be  paid  out 
of  any  moneys  appropriated  by  the  Legislature  for  that  purpose. 

15.  No  pleadings  or  documents  in  the  nature  of  pleadings 
shall  be  necessary  in  case  the  matter  is  proceeded  with  by  ar- 
bitration   under    this    Act   other    than    the    notice  of  arbi- 
tration and  the  statement  of   defence  hereinbefore  mentioned. 


Proceedings  under  this  Act  the  judge  of  the 
county  court  may  compel  the  attendance  of  witnesses  and  the 
production  of  documents  in  the  same  manner  and  to  the  same 
extent  as  in  an  action  in  the  county  court  and  shall  possess  the 
same  powers  in  respect  of  all  such  proceedings  as  he  would 
possess  in  an  action  in  the  county  court  and  the  claim  ant  or 
respondent  shall  have  the  same  right  to  examine  the  opposite 
party  for  discovery  or  otherwise  and  the  judge  shall  have 
the  same  power  to  direct  the  examination  of  witnesses  by 
commission  as  in  an  action  in  the  county  court  as  aforesaid. 

(2)  Subpoenas  for  witnesses  may  be  issued  out  of  the  county 
courts  on  prsecipe  as  in  ordinary  cases. 


Employment          --  ^n  any  case  ^  ^he  Parties  so  desire  or  the  judge  so  di- 
of    shorthand  rects  the  evidence  may  be  taken  by  a  shorthand  writer.     The 
reporter,          cog{.  Qf  such  shorthand  writer  shall  be   borne   by  the  parties 
equally  unless   the  judge  otherwise  directs,  and  copies  of  evi- 
dence shall  be  paid  for  on  the  scale  allowed  to  special  exam- 
iners in  proceedings  in  the  county  court. 


Referring 
questions  of 
law. 


18.  The  judge  of  the  county  court  may  if  he  thinks  fit  sub- 
mit any  question  of  law  for  the  decision  of  a  judge  of  the  High 
Court  in  chambers  or  single  court  and  the  decision  of  such 
judge  on  any  question  of  law,  so  submitted,  shall  be  final. 
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19.  —  (1)  The  costs  of  and  incidental  to  the  arbitration  and  Costs. 
proceedings  connected  therewith  shall  be  on  the  scale  allowed 

in  actions  in  the  county  court  and  shall  be  subject  to  taxation 
in  the  same  manner.  Costs  in  all  cases  shall  be  in  the  discre- 
tion of  the  judge. 

(2)  The  judge  may  fix  the  costs  of  arbitration  or  of  any 
other  proceedings  before  him  as  between  the  parties  instead  of 
directing  taxation  thereof,  and  he  may  also  fix  the  costs  as 
between  the  solicitor  of  either  party  and  his  client  on  the 
application  of  either. 

20.  The  judge  of  the  county  court  shall  make  his  award  in  Effect  of 
writing  (Form  5),  and  upon  the  filing  of  the  same  with  the  award. 
clerk  of  the  county  court  it  shall  become  and  be  a  county 
court  judgment  and  execution  may  be  issued  thereon  in  the 
same  manner  as  on  a  judgment  in  an  action. 


Where  the  amount  of  compensation  payable  under  The  Agreement  at 
Workmen's  Compensation  for  Injuries  Act  has  been  ascer-  tocompensa- 
tained  by  agreement  between  the  parties  a  memorandum  of 
such  agreement  shall  be  delivered  or  sent  by  registered  letter 
to  the  clerk  of  the  county  court,  who  shall,  on  being  satisfied 
as  to  its  genuineness  record   such  memorandum  in  a  special 
register  for  a  fee  of  $1  and  thereupon  such  memorandum  shall 
for  all  purposes  become  and  be  a  county  court  judgment  and 
shall  be  enforceable  as  a  judgment  : 

Provided  that  the  judge  of  the  county  court  may  at  any 
time  rectify  such  register. 

22.  The  duties  by  this  Act  imposed  upon  the  judge  of  the  Duties  of 
county  court  and  upon  the  clerk  and  other  officers  of  such  Judges  and 
court  shall  be  part  of  their  duties  as  officers  of  the  county  courts. 
court,  and  no  fees  shall  be  payable  to  the  judge  except  a  fee 

of  $10  in  connection  with  any  arbitration,  or  to  any  officer  of 
the  court  in  respect  thereof  other  than  the  ordinary  fees  in  a 
county  court  action  as  for  similar  work,  and  any  sum  awarded 
or  agreed  upon  as  compensation  shall  be  paid  on  receipt  of  the 
person  to  whom  it  is  payable  under  any  agreement  or  award, 
and  his  solicitor  or  agent  shall  not  be  entitled  to  recover  from 
him  or  to  claim  a  lien  on  or  to  deduct  any  amount  for  costs 
from  the  said  sum  awarded  except  such  sum  as  may  be  awarded 
by  the  judge  of  the  county  court  on  an  application  (Form  6) 
made  by  either  party  to  determine  the  amount  of  costs  to  be 
paid  to  the  said  solicitor  or  agent,  such  sum  to  be  awarded 
subject  to  taxati'on  if  the  judge  so  directs. 

23.  —  (1)  Any  party  to  an  arbitration  under  this  Act  may  A       L 
appeal  from  the  decision  of  the  arbitrator  to  a  divisional  court 

of  the  High  Court  of  Justice,  and  sections  50  to  57  of  The 
Revised  Statute  respecting  County  Courts  shall,  so  fa,r  as  applic-  Rev  Stat 
able,  apply  to  such  appeals.  c.  55. 
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Rules. 


Practice  in 
cases  unpro 
vided  for. 


Amount 
recoverable. 


Rev.  Stat. 
c.  160. 


Arbitration 
optional. 


Rev.  Stat. 
<;.  62  not  to 
apply. 


(2)  The  court  shall  also  have  power,  on  hearing  any  such 
appeal,  to  remit  the  matter  for  the  re- consideration  of  the 
judge  of  the  county  court. 

24. — (1)  The  judges  of  the  Supreme  Court  and  of  the  High 
Court  respectively  shall  have  the  same  authority  to  make  rules 
of  court  with  respect  to  proceedings  under  this  Act,  as  by  sec- 
tions 122  and  124  of  The  Judicature  Act  they  have  with  respect 
to  the  High  Court ;  and  the  judges  authorized  as  mentioned 
in  section  125  of  that  Act  shall  have  the  like  authority. 

(2)  Until  provision  is  made  in  that  behalf  in  any  matters 
which  are  unprovided  for  by  this  Act,  the  rules  of  practice 
applicable  to  proceedings  in  the  County  Court  shall,  as  nearly 
as  may  be,  be  followed. 

25.  In  any  arbitration  under  this  Act  the  claimant  shall 
not  be  limited  to  the  amount  recoverable  in  a  county  court 
action  but  may  recover  the  same  amount  as  is  provided  in 
case  of  actions  under  The  Workmen's  Compensation  for  In- 
juries Act. 

26.  Nothing  in  this  Act  contained  shall  oblige  a  claimant 
to  proceed  by  way  of  arbitration,  but  any  claimant  may  bring 
an  action  if  he  deems  fit. 

27.  The  Arbitration  Act  shall  not  apply  to  an  arbitration 
under  this  Act. 


Use  of  forms.        2S.  The  forms  appended  to  this  Act  with  such  variations  as 
may  be  necessary  may  be  used  by  any  party  to  an  arbitration. 


Act  to  be  read 
with  Rev. 
Stat.  c.  160. 


29.  This  Act  shall,  in  so  far  as  it  may  be  necessary  in  order 
to  enable  the  same  to  be  carried  into  effect,  be  read  with  and 
as  part  of  The  Workmen's  Compensation  for  Injuries  Act 
where  the  latter  Act  is  not  inconsistent  with  the  provisions  of 
this  Act. 


FORM  1. 

Notice  of  Arbitration  by  an  Injured  Workman  with  Respect  to  the 
Compensation  Payable  to  Him. 

In  the  County  Court  of  the  County  of 

In  the  matter  of  The  Workmen's  Compensation  for  Injuries  Act,  1899. 

Between 
A.  B.  Applicant, 

and 
C.  D.  &  Co,,  Limited,  Respondents. 

Take  notice  that  A.  B.  proposes  to  submit  to  arbitration  his  claim  for 
compensation  under  the  said  Act,  in  respect  of  personal  injury  caused  to 
him  by  accident  arising  out  of  and  in  the  course  of  his  employment. 
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If  you  object  to  an  arbitration  you  are  to  notify  A.  B.  of  such  objection 
within  ten  days  from  the  service  of  this  notice  upon  you  otherwise  you 
will  be  deemed  to  have  .assented  to  such  arbitration  and  the  same  will  be 
proceeded  with  at  such  time  as  may  be  appointed  by  the  judge  of  the 
county  court  of  the  county  of  ,  the  arbitrator  in  this  matter. 

Particulars  are  hereto  appended  (or  annexed). 

PARTICULARS. 

1.  Name  and  address  of  injured  workman. 

2.  Name,  place  of  business  and  nature  of  business  of  respondents. 

3.  Nature  of  employment  of  workman  at  time  of  accident,  and  whether 
employed  under  respondents  or  under  contractors  with  them.     (If  em- 
ployed under  contractors,  who  are  not  respondents,  name  and  place  of 
business  of  contractors  to  be  stated.) 

4.  Date  and  place  of  accident,  nature  of  work  on  which  workman  was 
then  engaged,  and  nature  of  accident  and  cause  of  injury. 

5.  Nature  of  injury. 

6.  Particulars  of  incapacity  for  work,  whether  total  or  partial,  and  esti- 
mated duration  of  incapacity. 

7.  Average  weekly  earnings  during  the  twelve  months  previous  to  the 
injury,   if  the   workman   had   been  so  long  employed  under  the  same 
employer,  or,  if  not,  during  any  less  period  during  which  he  had  been  so 
employed. 

8.  Estimated  average  amount  which  the  workman  is  able  to  earn  after 
the  accident. 

9.  Payments  not  being  wages  received  from  employer  in  respect  of  the 
injury  during  the  period  of  incapacity. 

10.  Amount  claimed  as  compensation. 

11.  Date  of  service  of  statutory  notice  of  accident  on  respondents.     (A 
copy  of  the  notice  to  be  annexed.) 

12.  If  notice  not  served,  reason  for  omission  to  serve  same. 
The  names  and  addresses  of  the  applicant  and  his  solicitor  are  : 

Of  the  applicant, 
Of  his  solicitor. 

The  names  and  addresses  of  the  respondents  to  be  served  with  thia 
application  : 

Dated  this        day  of 

(Signed), 

Claimant. 
Or 

Claimant's  Solicitor. 

FORM  2. 

Notice  of  objection  to  Arbitration. 
(Heading  as  in  Notice  of  Arbitration.) 

Take  notice,  that  a  motion  will  be  made,  before  the  presiding  Judge  in 
Chambers    at    Osgoode    Hall,    Toronto,    (or    as   the  case   may    be)    on 
the  day  of  next,  at  the 

hour  of  o'clock  in  the  forenoon,  or  so  soon  thereafter  as  the  appli- 

cation can  be  heard,  for  an  order  directing  that  any  proceedings  in  this 
matter  be  by  action  and  not  by  arbitration.  The  application  is  made  on 
the  following  grounds  : 

(Here  state  grounds.) 
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FORM  3. 

Notice  to  Respondent  of  Day  Upon  which  Arbitration  will  be  Proceeded 

with. 

(Heading  as  in  Notice  of  Arbitration. 

TAKE  NOTICE  :  That  the  Judge  of  this  Court  will  proceed  with  the 
arbitration  herein,  at  on  the  day  of 

at  the  hour  of  o'clock  in  the  noon  ;  and  that  if  you  do  not  attend 
either  in  person  or  by  your  solicitor  at  the  time  and  place  above  mentioned 
such  order  will  be  made  and  proceedings  taken  as  the  judge  may  think 
just  and  expedient. 

And  further  take  notice  that  if  you  wish  to  disclaim  any  interest  in 
the  subject-matter  of  the  arbitration,  or  consider  that  the  particulars  are 
in  any  respect  inaccurate  or  incomplete,  or  desire  to  bring  any  fact  or 
document  to  the  notice  of  the  judge,  or  intend  to  rely  on  any  fact,  or  to 
deny  (wholly  or  partially)  your  liability  to  pay  compensation  under  the 
Act,  you  must  file  an  answer,  stating  your  name  and  address  and  the 
name  and  address  of  your  solicitor  (if  any),  and  stating  that  you  disclaim 
any  interest  in  the  subject-matter  of  the  arbitration,  or  stating  in  what 
respect  the  particulars  are  inaccurate  or  incomplete,  or  stating  concisely 
any  fact  or  document  which  you  desire  to  bring  to  the  notice  of  the  judge, 
or  on  which  you  intend  to  rely,  or  the  grounds  on  and  extent  to  which 
you  deny  liability  to  pay  compensation. 

Such  answer,  together  with  a  copy  thereof  for  the  judge,  and  a  copy 
for  the  applicant  and  for  each  of  the  other  respondents,  must  be  filed 
with  the  Clerk  of  the  Court  5  clear  days  at  least  before  the 
day  of 

If  no  answer  is  filed,  and  subject  to  such  answer,  if  any,  the  partic- 
ulars and  your  liability  to  pay  compensation  will  be  taken  to  be  admitted. 

Dated  this        day  of 

To  Of 

(Signed),  Claimant. 

or 
Claimant's  Solicitor. 


FORM  4. 

ANSWER  BY  RESPONDENTS. 
(Heading  as  in  Notice  of  Arbitration.) 

* 

Take  notice  that  the  respondents,  C.  D.  &  Co.,  Limited,  intend,  at  the 
hearing  of  the  arbitration,  to  give  in  evidence  and  rely  on  the  following 
facts  : — 

That  no  notice  of  the  alleged  action  was  given  to  the  respondents  as 
required  by  section  13  of  the  said  Act ; 
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That  the  claim  for  compensation  with  respect  to  the  alleged  accident 
was  not  made  within  twelve  weeks  from  the  occurrence  of  the  accident  ; 


or 


That  the  respondents.  C.  D.  &  Co.  Limited,  deny  their  liability  to 
pay  compensation  under  the  above  mentioned  Act  in  respect  of  the  injury 
to  A.  B.,  mentioned  in  the  Claimant's  particulars,  and  that  the  grounds 
on  which  they  deny  their  liability  are  :— 

That  the  employment  of  the  said  A.  B.  was  not  an  employment  to 
which  the  said  Act  applies  ; 

or 

That  the  said  injury  to  the  said  A.  B  was  not  caused  by  accident  aris- 
ing ont  of  and  in  the  course  of  his  employment  ; 

or 
Any  other  ground  of  defence. 


FORM  5. 
AWARD. 

In  case  of  application  by  workman. 
(Heading  as  in  Notice  of  Arbitration.) 

Having  duly  considered  the  matters  submitted  to  me,  I  do  hereby 
make  my  award  as  follows  : — 

1.  I  order  that  the  respondents  C.  D.  &  Co.,  Limited,  do 
pay  to  the  claimant,  A.  B.,                                         the  sum  of 

as  compensation  for  personal  injury  caused  to  the  said  A.  B., 
on  the  day  of  ,  by  accident  arising  out  of  and 

in  the  course  of  his  employment  as  a  workman  employed  by  the  said 
C.  D.  &  Co.,  in  (state  nature  of  employment). 

2.  And  I  order  that  the  said  C.  D.  &  Co.  do  pay  to  the 
claimant,    (or  as  the   case   may  be)   his   costs  of   and   incident   to   this 
arbitration  such  costs  in  default  of  agreement  between  the  parties  as 
to  the  amount  thereof,  to  be  taxed  by  the  clerk  on  the  scale 
of  costs  in  use  in  the  county  courts,  and  to  be  paid  by  the  said  C.  D.  & 
Co.                            to   the   claimant   (or  as   the  case  may   be)   within   14 
days  from  the  date  of  the  certificate  of  the  result  of  such  taxation  (or 
if  the  judge  fixes  the  costs  or  the  parties  agree  upon  them,  this  form  to  be 
adapted). 

Dated  this  day  of 

Judge. 
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FORM  6. 

Notice  of  Application  for  Determination   of  Amount  of   Costs   under 
section  16. 

In  the  County  Court  of  holden  at 

(Title  as  in  Award  or  Memorandum.) 

TAKE  NOTICE  :  That  I  intend  to  apply  to  the  judge  at 
on  the  day  of  at  the  hour  of 

o'clock  in  the  noon,  to  determine  the  amount 

of  costs  to  be  paid  to  me  as  solicitor  (or  agent)  for  you  A.  B.  in  the 

above  mentioned  matter  ;  and  for  an  order  declaring  that  I  am  entitled 
to  a  lien  for  such  amount  on  or  to  deduct  such  amount  from  the  sum. 
awarded  as  compensation  to  you  the  said  A.  B.  in  the  above 

mentioned  matter  and  for  consequential  directions. 

Dated  this  day  of 

Applicant, 

To  the  Clerk  of  the  Court 
and  to 
A.  B. 
of 
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NOTES. 

Statutes  Referred  To.  The  principal  statutory  provisions  referred  to  in  the 
act  would  appear  to  be  the  following  : — 

S.  20  of  The  Factories  Act,  R.  S.  0.  c.  256,  which  requires  machinery  and 
dangerous  structures  or  places  to  be  guarded,  and  openings  of  hoistways, 
elevators  &c.,  to  be  provided  with  trap-doors  or  self  closing  hatches  and  safet}^ 
catches,  or  such  like  devices,  and  all  elevator  cabs  to  be  provided  with  a  suit- 
able mechanical  device  to  hold  them  in  case  of  accident. 

SS.  4  and  5  of  The  Railway  Accidents  Act  R.  S.  0.  c.  266,  which  require 
bridges  to  have  a  clear  headway  of  seven  feet  between  the  top  of  the  highest 
freight  cars  in  use  on  the  railway,  and  the  lower  beams  of  the  bridge,  and  con- 
tain regulations  as  to  the  packing  of  frogs,  wing  and  guard  rails. 

S.  192  of  The  Railway  Act  51  Viet.  c.  29  (D.),  which  requires  a  similar  head 
way  under  bridges   and  tunnels,   and  other  like   structures,  and  s.  262  of  the 
same  act,  containing  substantially  the  same  provisions  as  the  Ontario  Act,  with 
reference  to  the  packing  of  frogs  and  wing  and  guard  rails  ;  see  Washington  v. 
Grand  Trunk  Ry.  Co.  (1897)  24  A.  R.  183,    28  S.  C.  R.  184,  (1899)  A.  C.  275. 

S.  5  of  The  Workmen's  Compensation  for  Injuries  Act,  R.  S.  0.  c.  160,  (ante 
p.  135),  defining  a  defect  in  the  condition  of  such  bridges,  frogs,  wing  and  guard 
rails. 

Onus  of  Proof.  The  exact  benefit  which  a  plaintiff  will  derive  from  section  3 
has  not  yet  been  ascertained.  It  would  appear  to  be  necessary,  notwithstanding 
that  section,  for  him  to  prove  that  the  alleged  defect  or  non-performance  of 
duty  was  the  cause  of  the  injury  ;  Cowans  v.  Marshall  (1897)  28  S.  C.  R.  161  ; 
Canadian  Colored  Cotton  Mills  Co.  v.  Kervin  (1899)  29  S.  C.  R.  478.  This 
will  probably  involve  the  proof  of  the  defect,  or  violation  of  the  statutory  duty. 
The  onus  is  cast  011  the  defendants  of  proving  merely  the  performance  of  their 
statutory  duty,  but  not  of  showing  that  the  non-performance  thereof  was  not 
the  cause  of  the  injury. 

Arbitration.  The  adoption  of  the  arbitration  proceedings  is  probably  merely 
optional  with  the  workman.  S.  26  appears  to  be  inconsistent  with  s.  8,  and  it 
is,  in  any  view,  very  difficult  for  a  defendant  before  trial  to  demonstrate  that 
the  cause  of  action  can  be  ' '  more  conveniently  disposed  of  by  arbitration  than 
by  action. "  Several  applications  which  have  been  made  by  defendants  to  have 
such  causes  of  action  referred  to  arbitration  have  been  dismissed.  If  a  plaintiff 
combines  a  claim  at  common  law,  s.  8  is  evaded  ;  Snell  v.  Toronto  Railway  Co. 
(1900)  15th  January,  (Meredith  C.  J.  and  Rose  J). 
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Absconding  Debtors,  Act  respecting.     R.S.O.  c.  79,  257.     See  also  ARREST  FOR  DEBT. 
Absconding  Debtor. 
definition  of,  257. 

"departs  from  Ontario  with  intent,"  264. 
"  indebted,"  264. 
"  resident,"  264. 
Attachment. 

affidavits  for,  264,  265. 
effect  of,  265. 
form  of  order,  265. 
of  shares,  265. 

procedure  to  obtain  in  County  Court,  258,  265. 
Division  Court,  259,  265. 
High  Court,  257. 
sale  of  goods  under,  260,  266,  430. 

costs  of,  260. 
Contesting  claims,  266. 
Costs— of  Sheriff,  260. 

for  first  order,  priority  of,  266. 
for  inventory,  260. 
Debts  due  to  Absconding  Debtor, 
attachment  of,  261,  '266. 

liability  of  person  paying  to  debtor  after  notice,  261. 
proceedings  to  recover  by  debtor,  stay  of,  261. 

by  Sheriff  need  not  be  brought  by  him  until  creditor  gives  bond  of  indemnity, 

262. 

statement  of  claim  to  contain  averment,  261. 
when  may  be  brought,  261. 
sale  of  by  Sheriff,  262,  266. 
form  for,  263. 

purchaser  entitled  to  sue  in  his  own  name,  262. 
warranty  not  to  be  created  by,  262. 
Property  of. 

exemptions,  258,  264. 
inventory,  258,  265. 

costs  of,  260. 

necessity  of  having  at  time  of  departure,  264. 
perishable,  how  disposed  of,  259,  265. 

to  be  restored  if  sufficient  security  not  given  by  plaintiff,  259. 
proceeds  of,  how  distributed,  262,  263,  266. 
surplus  of,  may  be  restored,  263.' 

Acknowledgments,  Written.     See  LIMITATION  OF  ACTIONS,   WRITTEN  PROMISES  AND 
ACKNOWLEDGMENTS  OF  LIABILITY. 

Actio  personalis  moritur  cum  persona,  375,  391. 

Acts.     See  also  BILLS. 

amendment  of.     See  Amendment  of  Acts. 

authorizing  proceedings  against  absentees,  validity  of,  50. 

conflicting.     See  B.N.A.  Act,  Interpretation  Act. 

disallowance  of  by  Order-in-Council  after  assented  to  by  Governor-General,  29. 

English,  in  force  in  Ontario,  71. 

extra-territorial,  50. 

how  cited,  4. 

how  proved  in  evidence,  81. 

Imperial,  conflict  of  Canadian  with,  50. 

how  far  in  force  in  Canada,  50. 
interpretation  of.     See  Interpretation  Act. 
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Acts.      intra  vires.     See  Legislative  Powers. 

of  Dominion  and  Quebec  to  be  printed  in  French,  44. 
private.     See  Interpretation  Act. 
repeal  of.     See  Interpretation  Act. 

Actions  Against  Public  Officers.    See  ACT  TO  PROTECT  JUSTICES  or  THE  PEACE. 
for  damages  for  breach  of  duties  under  private  Act,  15. 

Administrator-     See  TRUSTEES  AND  EXECUTORS,  and  EXECUTORS  AND  ADMINISTRATORS. 
Admissibility  of  Evidence.    See  WITNESSES  AND  EVIDENCE. 

Affidavits.     Formal  defects  in,  not  to  invalidate,  87. 

made  out  of  Ontario  before  whom  to  be  made,  85. 
of  execution.     See  Registry  Act. 

Affirmations, 

by  whom  may  be  administered,  78. 
when  made  out  of  Ontario,  85. 
by  whom  may  be  made  instead  of  oath,  77,78. 
form  of,  77,  78. 

Affirmative  words,  how  construed,  14. 

Agents,  goods  entrusted  to.     See  Goods  entrusted  to  agents. 
Agriculture,  concurrent  jurisdictions  of  Dominion  and  Provinces  over,  39. 
Aliens,  exclusive  jurisdiction  of  Dominion  respecting,  36. 

Alimony, 

cannot  be  awarded  by  Senate,  54. 
jurisdiction  of  High  Court  over,  172. 
registration  of  judgment  for,  172. 

Amendment  of  Acts, 

effect  of,  13. 

of  B.  N.  A.  Act.  50. 

when  may  be  made,  5. 

of  consolidation  by  provinces,  37,  59. 

Apology.     See  DEFAMATION. 

Appeals.     See  JUDICATURE  ACT. 

Appointment  of  public  officers.     See  B.  N.  A.  ACT. 

6onstruction  of  Acts  respecting.     See  Interpretation  Act. 

Appointment  Under  Power. 

by  will.     See  WILLS  ACT. 
illusory,  rule  as  to,  177. 

Apportionment. 

of  condition  of  re-entry.     See  Landlord  and  Tenant, 
rents  and  annuities.     See  Landlord  and  Tenant. 

Arrest  and  Imprisonment  for  Debt,  Act  respecting  (R.  S.  0.  c.  80),  267.    See  also 
ABSCONDING  DEBTORS. 

Arrest  for  debt. 

setting  aside  order  for,  276. 
When  may  be  had. 

what  must  be  shown,  267. 
good  and  probable  cause,  275. 
intent  to  defraud,  275. 

When  may  not  be  had. 

cause  of  action  less  than  $100,  268,  275. 

foreigners,  275. 

married  women,  268,  278. 

non-payment  of  judgment  for  costs,  268,  276. 

penalties,  268,  278. 
Bail. 

above,  278. 
below,  278. 
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Arrest  and  Imprisonment  for  Debt — Continued. 

Bail — Continued. 

bond,  270. 

application  for  allowance  of,  271. 

assignment  of,  to  creditor  upon  breach,  272. 

breach  of,  by  non-attendance  for  examination,  278. 

conditions  of,  271. 

endorsement  of,  to  discharge  sheriff,  271. 

deposit  in  lieu  of,  271. 

special,  278. 

sureties  for,  affidavits  of,  270,  272. 
may  plead  re-arrest,  272. 
"     surrender  debtor,  272. 

to  the  limits,  278. 
Ca.  re— writ  of,  275. 
Ca  sa.,  writ  of. 

when  affidavits  necessary  to  obtain  issue  of,  268. 
Contempt,  process  for,  277. 

Commital  to  gaol  -delay  to  be  allowed  before,  269, 
Criminal  Custody— Act  not  to  apply  to  persons  in,  174. 
Custody  of  persons  arrested 

discharge  from,  273,  278. 

escape,  liability  of  sheriff  for,  278. 

gaol  limits,  270. 

transfer  of,  to  own  county,  269. 
Examination  of  debtor,  272. 

committal  for  refusal  to  answer,  172. 
Execution  against  property  of  debtor  on  bail,  273. 
Judgments. 

for  costs — no  arrests  under,  268. 

for  penalties  "       268. 

orders  for  payment  of  money  to  be  deemed,  269. 

person  having  carriage  of,  to  be  deemed  the  plaintiff.  269. 
Ne  exeat,  writ  of,  267,  276. 
Privilege  from  arrest,  276. 
Separation  of  united  counties—  effec  of,  173. 
Sheriff— liability  of,  for  escapes,  274,  278. 

Assessors. 

appointment  of  by  the  court,  194. 

Assignment  by  Insolvents,  Act  respecting.    (R.  S.  0.,  c.  147),  445. 

(as  to  constitutionality  of  the  Act,  see  B.  N.  A.  Act.) 

Accounts. 

to  be  prepared  and  kept  accessible,  456,  473. 

Advertisement  for  creditors,  473. 
Affidavits. 

how  sworn,  456. 

Assets. 

not  to  be  removed  from  Province,  456. 

Assignee. 

indemnity  of,  473. 

may  renew  chattel  mortgage,  471. 

retain  leased  premises  for  balance  of  term,  .817. 
must  not  profit  by  his  trust,  471. 
possession  by,  466. 

refusal  by  to  proceed,  creditors'  rights  on 
removal  of,  449,  468. 
remuneration  of,  457,  473. 
rights  of,  447. 
sheriff  as,  452,  466. 
suing  in  name  of,  449,  471. 
to  reside  in  Ontario,  448. 

Assignments  for  Benefit  ol  Creditors, 
amendment  of  by  judge,  450,  466. 
assent  to  by  creditor,  466. 
by  company,  467. 
by  firm,  467. 
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Assignment  by  Insolvents— Continued. 

Assignment  for  Benefit  of  Creditors— Continued. 
description  of  property  in,  448,  466. 
exemptions,  466. 
form  and  contents  of,  448,  465. 
priority  of,  450,  465,  467. 

"  wages  over.     See  Act  respecting  Wages, 

publication  and  registration  of,  451. 
how  compelled,  452. 
omission  of,  effect  of,  452,  466. 
liability  of  sheriff  for,  452. 
penalty  on,  451. 
revocation  of,  466. 
to  be  subject  to  the  Act,  448. 
when  voidable  under  the  Act,  447. 

when  not,  446. 
Chattel  Mortgages. 

renewal  of,  by  assignee,  471. 
Claims. 

contestation  of,  455,  472. 

by  debtor  where  assignee  satisfied,  455. 
for  damages,  468. 
for  rent,  470. 

how  to  rank  on  different  estates,  448. 
preferential,  469. 
proof  of,  454,  468. 

limiting  time  for,  454. 
when  not  due,  455. 
Confessions  of  Judgment  in  Fraud  of  Creditors,  to  be  void,  445. 

what  are,  460. 

Conveyances  to  Defeat  Creditors. 
effect  of,  445. 
action  to  set  aside — effect  of  when  brought  within  60  days,  446. 

who  entitled  to  bring,  462. 

assignment  for  creditors  within  60  days  of — effect  of,  446. 
following  proceeds  of,  449,  465. 
how  attacked,  464. 

property  included  in,  provisions  respecting,  462. 
what  transactions  not  prohibited,  446,  463. 
Creditor,  when  to  include  Sureties  and  Endorsers,  446. 
Distribution  under  Creditors'  Relief  Act,  457. 
Dividend  Sheet— Notice  of,  457. 
Dividends. 

when  to  be  paid,  457. 

Examination  of  Assignor  or  his  Employees,  458, 472. 
appointment  for  and  service  of,  459. 
compelling  attendance  and  production  of  books,  459. 
conduct  of,  459. 
procedure  upon,  459. 

refusal  of  assignor  to  attend,  penalty  for,  458. 
unsatisfactory  answers,  458,  472. 
Following. 

proceeds  of  fraudulent  conveyances,  449,  465. 
trust  funds,  470. 
Insolvency. 

knowledge  of,  460. 
meaning  of,  460. 
Inspectors. 

appointment  of,  452. 
duties  of,  474. 
remuneration  of,  458. 

Judgments,  collusive,  445,  460. 
Meeting  of  Creditors. 

assignee  to  call,  452. 

by  request  of  creditors,  452. 
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Assignment  by  Insolvents— Continued. 
Meeting  of  Creditors— Coatinued.l 

direction  by  judge  on  non  attendance  of  creditors  on,  453. 

voting  at,  453. 

valuing  of  securities  for,  453,  454. 
Moneys  received  by  Assignee  to  be  Deposited  in  Bank,  456. 
Payments  by  Debtor. 

when  valid,  446. 

Persons  having  information  as  to  Assignor's  Affairs,  obtaining  Evidence  from,  459. 
Policy  of  Act,  460. 
Preferences. 

legislation  respecting  not  forbidden  by  common  law  or  Statute  of  Elizabeth,  461. 
Pressure— Doctrine  of,  461. 

what  is  still  sufficient  to  rebut  presumption  of  intent  to  prefer,  462. 
Rent— Extent  of  Preferential  Claim,  for,  470,  817,  840. 
Sale  by  Debtor. 

consideration  for,  when  transfer  of  to  creditor  invalid,  447.  , 

when  not  voidable,  447. 

for  advances  to  enable  debtor  to  continue  in  business,  448. 
Securities— Giving  up  by  Creditor. 

effect  of,  447,  464. 

valuing,  453,  454,  468. 
Set-off. 

application  of  right  of,  456,  473. 
Time  for  Administration,  373. 
Transactions  not  voidable  under  the  Act,  446, 463. 
Wages,  payment  of  protected,  447. 

Assignments  of  debts  and  choses  in  action,  181. 
where  several  claimants  under,  181. 

Asylums,  provincial,  jurisdiction  of  provinces  over,  37. 

Attorney-General. 

duties  of,  45. 

how  appointed,  45. 

to  be  a  member  of  executive  council,  30. 

to  be  notified  before  argument  of  constitutional  questions,  71,  183. 

Attorney,  powers  of.     See  POWERS  OF  ATTORNEY. 
Auctions — See  LAW  AND  TRANSFER  OF  PROPERTY  ACT. 

Bank  Act,  The-     (53  Vic.  c.  31,  Dom.),  549. 

constitutionality  of,  55,  56,  556. 

principle  of,  556. 

Advances  for  Building  Ships,  552,  561. 
Agents. 

acquisition  of  negotiable  instruments  from,  552,  558. 

definition  of,  552. 

Eank,  meaning  of,  549. 
Bills  of  Lading. 

See  WAREHOUSE  RECEIPTS. 
Branches,  550.  556. 
Collateral  Securities. 

power  to  take,  551,  560. 

sale  of  by  bank,  551,  560. 
Deposit  Receipts,  557. 
Disabilities  of  Banks. 

engaging  in  trade,  550,  558. 

lending  on  mortgages  or  bank  stock,  550,  558. 

purchasing  real  estate,  551,  560,  561. 

taking  security  for  debts  contracted,  551,  560. 
False  statements. 

penalty  for  making,  553. 
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Bank — Continued. 
Goods. 

loans  on  security  of,  552,  553. 

manufactured  from  articles  pledged,  554. 

meaning  of,  549.  • 

penalty  for  alienating,  when  covered  by  warehouse  receipt,  554. 

sale  of,  on  non-payment  of  debt,  554,  555. 

notice  to  be  given,  554. 
Lien  of  bank  on  debtors'  shares,  550. 
Manufacturers,  Shippers  and  Purchasers. 

meaning  of,  550. 

wholesale,  loans  to,  553. 

priority  for  over  unpaid  vendor,  554. 
security  for,  553,  555. 
Mortgages. 

absolute  title  under,  551,  552. 
_  power  to  take  as  security,  551. 

Negotiable  securities,  556. 
Non-negotiable  instruments,  557. 
Penalty. 

for  alienating  goods  under  bill  of  lading,  554. 

for  false  statement  in  warehouse  receipt,  553. 

for  violation  of  Act  by  bank,  555. 

negotiable  securities,  556. 
Real  Estate,  powers  of  bank  as  to. 

for  occupation,  551,  560. 

purchase  of,  under  execution,  551,  561. 

title  to,  under  mortgage,  551,  552,  561. 

Treasury  Board,  549. 

Warehouse  receipts,  bills  of  lading,  etc. 

See  also  BILLS  OF  LADING  ACT,  MERCANTILE  AMENDMENT  ACT. 

admixture  of  property,  565. 

alienating  goods  covered  by,  penalty  for,  554. 

actual  visible  and  continued  possession,  563. 

creditors  following  proceeds  of  invalid  securities,  566. 

definition  of,  549,  562. 

endorsement  of,  565. 

exchanging,  553,  565. 

form  of  securities,  553,  564. 

insurable  interest,  565. 

issue  of  direct  to  bank,  565. 

locality  of  goods,  562. 

negligence  of  bank,  565. 

negotiation  of,  562. 

pledge  receipts,  562. 

power  to  take,  552,  562. 

priority  over  unpaid  vendor,  564. 

promise  to  give  security,  563. 

receipts  given  by  owner,  563. 

sale  of  goods,  554,  555,  564. 

power  to  retain  surplus  on,  564. 

warranty  on,  564. 
transfer  of,  565. 

by  agent,  552,  563. 

by  third  person,  563. 
under  Ontario  Act,  566,  567. 
where  agent  previous  holder,  552. 

Bills.     See  B.  N.  A.  Act. 

Bills  of  Exchange  Act,  The,  502. 
Acts  repealed  by,  534. 
Acceptance 

after  dishonor,  507. 

date  in,  507. 
definition  of,  507. 
dishonor  by  non-acceptance,  515. 
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Bills  of  Exchange — Continued. 
Acceptance— Continued. 

for  honor,  supra  protest,  525. 

general,  507. 

qualified,  507,  516. 

requisites  of,  507. 

time  for,  507. 

when  overdue,  507. 
effect  of,  505. 

where  drawee  wrongly  designated,  507 
Acceptor 

liability  of,  522. 

as  to  presentment,  522. 
"     protest,  522. 

for  honor,  liability  of,  525. 

presentment  to,  526. 
Accommodation  party. 

definition  of,  510. 

discharges  of  by  payment  by  drawer,  543. 

evidence  as  to,  543. 

liability  of,  510. 
Agreement  as  to  method  of  payment,  542. 

to  renew,  543. 
Alteration  of  bill,  525,  546. 
Amount  of. 

discrepancy  in,  504. 
when  certain,  504. 
where  left  blank,  508. 

Cancellation  of,  524,  546. 
Capacity  of  parties  to. 

co-extensive  with  capacity  to  contract,  508. 

corporations,  509. 

infants — effect  of  drawing  or  indorsement  by,  509. 
Conflict  of  laws— rules  as  to,  528,  546. 
Consideration. 

suing  on,  548. 

usurious,  effect  of,  511. 

what  is,  510,  542. 

when  purchase  money  of  patent  right,  511. 

Damages. 

measure  of,  on  dishonor,  523,  545. 
Date. 

not  true  date,  or  a  Sunday,  effect  of,  505. 
omission  of,  effect  of,  503,  505. 
prima  facie  evidence,  505. 

Days  of  grace,  505. 

right  of  action  not  complete  until  expiration  of,  548. 
Defects  of  title,  413,  533. 
Defects  which  do  not  invalidate,  503. 
Delivery. 

bill  incomplete  without,  508. 
requisites  of,  508. 
when  presumed,  508. 
Discharge  of  bill. 

.by  alteration,  525. 

acceptor  becoming  the  holder,  524. 

cancellation,  524. 

payment,  524. 

waiver,  524. 

Dishonor. 

by  non-acceptance,  515. 
recourse  for,  516. 
unless  acceptance  unqualified,  516. 
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Bills  of  Exchange— Continued. 

Dishonor — Continued. 

by  non-payment,  518. 
recourse  for,  518. 
notice  of,  518,  519,  544. 
address  of,  544. 
when  unnecessary,  520,  544. 
Drawee. 

funds  in  hands  of,  not  assigned  by  bill,  522. 
Drawer. 

liability  of,  522. 

personal,  542. 
to  be  named,  503. 
where  more  than  one,  503. 

Form  and  interpretation  of  bill,  541. 
Holder. 

duties  of,  514. 
rights  of,  514. 

Holder  in  due  course. 

defective  title,  what  is,  511,  243. 
presumption  that  every  holder  is,  511. 
rights  of,  514. 

rights  of  holder  subsequent  to,  511. 
who  is.  510,  543. 
Holidays. 

what  are,  506. 

where  last  day  of  grace  falls  on,  505. 

Inchoate  instruments. 

filling  omissions  in,  508,  542. 
Indorser. 

liability  of,  523,  544. 

stranger  signing  bill  liable  as,  523,  545. 

Infant,  note  by  void,  542. 
Inland  Mil, 

how  distinguished,  503. 
Interest,  504. 

Interpretation  of  terms  in  Act,  502. 
Lost  bills. 

action  on,  527,  546. 
rights  to  duplicate  of,  527. 

Negotiation,  512. 

after  dishonor,  513, 

conditional,  513. 

in  blank,  513. 

presumption  as  to,  514. 

requisites  of,  512. 

restricting,  513,  541,  543. 

special,  513. 

to  person  already  liable  thereon,  514. 

when  ceases  to  be  negotiable,  513. 

without  indorsement,  543. 

Omissions. 

authority  of  holder  to  fill  in,  508,  542. 
Parties. 

same  person  as  different  parties,  503. 
Patent  right,  bill  or  note  given  for,  511, 543. 
Payable. 

at  a  future  time,  505. 
on  a  contingency,  505. 
on  demand,  505. 
to  bearer,  504. 
to  order,  504. 
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Bills  of  Exchange— Continued. 
Payee. 

fictitious,  504,  541. 

must  be  certainty  as  to,  504. 

provisions  relating  to,  apply  to  special  indorsee,  513. 

where  more  than  one,  504. 
Payer  for  honor,  546. 
Payment,  524. 

for  honor  supra  protest,  526. 

oral  agreement  as  to  method  of,  542. 

time  for,  505,  506. 
Presentment  for  acceptance. 

necessary  delay  in,  514. 

omission  of,  effect  of,  515. 
excuses  for,  515. 

rules  as  to,  515. 

time  for,  515. 

when  necessary,  514. 
Presentment  for  payment,  516,  545. 

delay  in,  when  excused,  517. 

how  made,  522. 

liability  of  acceptor  as  to,  522. 

rules  as  to,  516. 

waiver  of,  517,  544. 

when  not  necessary,  517. 

Presumption  of  value  and  good  faith,  511,  543. 
Protest. 

for  better  security,  544. 
not  necessary  to  render  acceptor  liable,  522. 
rules  as  to,  520,  521. 
to  be  prima  facie  evidence,  85. 
when  necessary,  520. 
when  notary  not  accessible,  534. 
when  noting  equivalent  to,  533. 
Referee  in  case  of  need,  507. 
Renunciation  of  Rights,  524,  545. 
Sets  of  Bills,  527. 
Signature. 

as  agent,  510. 

by  corporation,  533. 

by  firm,  509. 

by  procuration,  510,  542. 

forged  or  unauthorized,  509,  542. 

right  to  recovery  on,  509. 
in  an  assumed  name,  509. 
necessity  for,  509,  543. 
need  not  be  in  party's  own  hand,  533. 
presumption  raised  by,  511. 
Stipulations  in  by  drawer  or  indorser,  507. 
Time,  computation  of,  533. 

for  payment,  505,  £06. 
Transfer  by  delivery,  523. 
liability  of,  523. 
warranty  by,  523. 
Unconditional  Order. 

definition  of,  503. 
Cheques- 
Crossed,  529,  530,  547. 

duties  of  banks  as  to,  530. 
effect  of  on  holder,  531. 
how  reopened,  530. 
protection  of  bank  and  drawer,  531. 

provisions  respecting  to  extend  to  dividend  warrants,  534. 
countermanding  payment  of,  529,  547. 
definition  of,  529,  546. 
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Bills  of  Exchange— Continued. 

Cheques— Continued. 
issue  of,  541. 

presentment  of  for  payment,  529. 
revocation  of  bank's  authority  to  pay,  529. 
Common  Law  Rules,  application  of,  535,  548. 
Commencement  of  Act,  535. 
Construction  with  other  Acts,  535,  541. 
Forms,  535,  et  seq. 

Good  Faith,  when  Act  deemed  done  in,  533. 
Promissory  Notes. 

authority  of  Dominion  over,  36. 
definition  of,  531,  547. 
delivery  of,  necessity  for,  531. 
joint  and  several,  531. 
maker  of,  liability  of,  532. 
payable  on  demand.  532,  548. 

presentation  of,  532. 
presentation  of  for  payment,  532,  548. 
necessity  for,  532. 
place  of,  532. 

protest  of  foreign  note,  when  necessary,  533. 

provisions  of  Act  which  relate  to  bills  ef  exchange  to  extend  to,  532. 
effect  of  this  ^provision,  548. 
exceptions,  533. 

Bills  of  Lading,  Act  respecting,  [52  Vic.  (Dom.)],  439.    See  also  THE  BANK  ACT,  MERCAN- 
TILE AMENDMENT  ACT. 

Bills  of  Lading, 

authority  of  agents  to  sign,  443,  444. 

"  clean,"  meaning  of,  443. 

contract  contained  in,  442. 

estoppel  by,  444. 

ho.v  far  evidence,  433,  440,  443. 

negotiability  of,  433. 

ownership  of  goods  under,  433. 

sets  of,  433. 

"  through,"  meaning  of,  443. 

transfer  of,  consideration  for,  444. 

what  are,  441. 
Charter,  party,  effect  of,  443. 

Consignees  and  endorsees,  rights  and  liabilities  of,  433, 439,  441,  442,  443. 
Fraud  of  Shipper,  444. 

Property,  passing  of  toy  endorsement  of,  441. 
Railways,  position  of  under  Act,  441, 443. 
Stoppage  in  transitu,  439. 

Bills  Of  Sale  and  Chattel  Mortgages,   Act  respecting  (R.  S.  0.,  c.  148),  335.     See  also 
CONDITIONAL  SALES  OF  CHATTELS. 

Dominion  Bank  Acts  may  override,  55. 
how  construed,  351. 
objects  of  the  Act,  349. 
persons  entitled  to  the  benefit  of,  350. 
property  within,  349. 
Affidavits. 

by  trustee,  351. 

by  whom  to  be  administered,  344. 

for  bills  of  sale,  335 

chattel  mortgages,  334. 

"  to  secure  debentures,  341. 

"  "         future  advances. 

"  endorsers,  337. 

for  renewals,  340,  342. 

who  may  make,  337,  355. 
on  behalf  of  companies,  342,  355. 
requisites  of,  355. 
untruth  of,  effect  of,  351. 
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Bills  of  Sale  and  Chattel  Mortgages— Continued. 

Agent,  authority  of,  334,  335.  336,  357. 

copy  to  be  attached  to  mortgage,  337. 
Agreements  where  possession  passes  without  ownership,  346 
how  filed,  346. 
not  to  affect  ordinary  purchases,  346. 

nor  marked  goods,  347. 
requisites  of,  346. 

Agreements  to  give  mortgages,  337,  359. 
Contracts. 

made  prior  to  7  April,  1896,  338. 

to  give  chattel  mortgages  to  be  deemed  mortgages,  337. 
to  make  a  sale  to  be  deemed  a  sale,  338. 
verbal,  effect  of,  338. 
"  Creditors,"  meaning  of  under  the  Act,  345. 
Description  of  property,  requisites  of,  344,  353. 

of  property  after  acquired,  354. 
Discharges  of  mortgages, 
form  of,  348. 
how  certified,  343. 
how  entered,  343.  , 

where  mortgage  has  been  renewed. 
Endorsers,  mortgages  to  secure,  336,  357. 
Fees,  343. 
Fixtures,  354. 

Future  advances,  mortgages  to  secure,  336,  356. 
General  authority  to  take  or  renew  mortgages,  344. 
Goods. 

not  in  possession  of  mortgagor,  345. 
owned  by  foreigners,  352. 
situate  in  a  foreign  country,  352. 
Inspection  of  books,  right  to,  345. 
New  county,  effect  of  formation  of,  345. 
Possession. 

actual  and  continual  change  of,  meaning  of,  346,  353. 
agreements  where  passes,  without  ownership,  346. 
mortgage  or  sale  of  goods  not  in,  345. 
seizure,  356. 

subsequent  effect  of,  346,  350. 
Registration. 

documents  requiring,  351. 
effect  of,  335. 
fees  for,  343. 
how  effected,  339. 

of  agreements  where  possession  passes  without  ownership,  346. 
assignments  of  mortgages,  343. 
bills  of  sale,  335. 
contracts  to  give  mortgages,  337,  351. 

sell           "  337. 

discharges  of  mortgage,  343. 
mortgages  generally,  334. 

to  secure  debentures,  342. 

"         future  advances,  336. 
"        endorsers,  336. 
renewals,  339. 
proof  of,  how  made,  342. 

time  within  which  to  be  made,  334,  335,  336,  338,  339,  342,  651. 
when  goods  removed  to  another  county,  339. 
when  time  expires  on  a  holiday,  344.  • 

where  to  be  made,  338,  339. 
Removal  of  goods  to  another  county. 

procedure  on,  339,  359. 
Renewals  of  mortgages, 
affidavit  for,  340, 

"        by  whom  may  be  made,  341. 
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Bills  of  Sale  and  Chattel  Mortgages— Continued. 
Renewals  of  mortgages— Continued. 

contents  of,  339,  357. 

effect  of  error  in,  357. 

form  of,  348. 

how  filed,  340. 

registration  of,  309. 

to  be  filed  annually,  340. 

where  mortgage  made  to  secure  debentures,  342. 
Returns  to  be  made  by  clerks,  347. 
Sale  under  Chattel  mortgage. 

effect  of  where  mortgage  invalid,  351 . 
Sale,  what  is,  353. 
Seizure,  358. 
Vessels,  Act  not  to  apply  to  mortgages  of,  344. 

Bond  given  by  party  appointed  under  an  Act. 
how  affected  by  its  repeal,  12. 

Breach  of  promise  of  marriage, 
evidence  in,  76. 

British  North  America  Act,  'The. 

(30-31  Vic.  c.  3,  Imp.),  19.     See  also  LEGISLATIVE  POWERS. 
Admission  of  other  colonies,  47. 
Agriculture. 

concurrent  jurisdiction  over,  39. 
Amendment  of 

can  be  by  Imperial  Parliament  only,  50. 
Assets  and  debts  of  provinces,  40,  41. 

arbitration  respecting,  46. 
Canada. 

how  composed,  20. 

how  divided,  20. 
Census,  20. 
Consolidated  Revenue  Fund,  40. 

provincial,  43. 

Constitutional  questions,  discussion  of,  71, 183. 
Courts. 

constitution  of,  36,  56. 

power  of  Dominion  to  establish  a  general  Court  of  Appeal,  40,  58. 

procedure  in,  36,  56,  57. 
Customs  duties,  provisions  respecting,  42. 
Education. 

denominational  schools,  38,  69. 
Elections. 

first,  27. 

laws  for,  continued,  26. 
Errors  in  names  of  Provinces,  effect  of,  46. 
Executive  Councils  of  Provinces,  30. 
Existing  laws,  continuance  of,  44. 

as  to  elections. 

Dominion,  26. 
Ontario  and  Quebec. 
Governor=General. 

application  of  provisions,  respecting,  20,  21. 

assent  to  bills  by,  29. 

disallowance  of  bill  assented  to  by,  29. 

may  be  authorized  to*  appoint  deputies,  21.; 

powers  of,  how  exercised,  21. 

Grants  to  Provinces  yearly,  42. 
Great  Seals  of  provinces,  45. 
House  of  Commons. 

constitution  of,  25. 

duration  of,  28. 
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British  North  America  Act— Continued. 
House  of  Commons — Continued. 
electoral  districts  for,  25. 
members  not  to  sit  in  Senate,  25. 
quorum  of,  27. 
representation  in,  28. 
Speaker,  27. 
summoning,  25. 
vacancy  in,  27. 
voting  in,  27. 
Immigration. 

concurrent  jurisdiction  over,  39. 
Imperial  Acts  in  force  here,  50. 
Intercolonial  Railway,  47. 
Judges. 

appointment  of,  39. 
salaries  of,  39. 
tenure  of  office  of,  39. 
Languages. 

either  French  or  English  may  be  used  in  debates   44 
Legislative  Powers. 

See  LEGISLATIVE  POWERS. 
of  Dominion,  35. 

enumerated,  35,  54. 

incidental,  how  far  extend,  54. 

must  give  way  to  Imperial  Acts,  50. 

no  extraterritorial  jurisdiction,  50. 

not  delegated  from  Imperial  Parliament,  51 

override  Provincial  enactments,  51. 

"  peace,  order  and  good  government,"  51 

railways,  69. 

what  is  intra  vires  of,  52. 

what  is  ultra  vires  of,  53. 

of  provinces,  36,  57. 

criminal  law,  66,  67. 
ennumerated,  36,  59. 
exceptions  from,  51. 
invasion  of,  52. 
procedure  in  courts,  65. 
what  is  intra  vires  of,  59. 
ultra  vires  of,  58. 
Lieutenant-Governors. 

administration  in  absence  of,  31. 
application  of  provisions,  re,  30,  31. 
appointment  of,  29. 
how  powers  of  executed,  30. 
oaths  of,  30. 
salaries  of,  30. 
tenure  of  office  of ;  29. 
Lumber  Dues  in  New  Brunswick,  43. 
Money  Votes,  28. 
Oath  of  Allegiance. 

by  whom  to  be  taken,  43. 
power  of,  49. 
Officers. 

appointment  of  by  Governor-General,  44. 
provincial,  appointment  of,  45. 
powers  of,  45. 

transfer  of  to  Dominion,  44. 
Parliament  of  Canada 

constitution  and  privileges  of,  22. 
session  of,  22. 

Penitentiary  for  Ontario  and  Quebec,  46. 
Privy  Council  (Canada), 
constitution  of,  21. 
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British  North  America  Act— Continued. 
Proclamations. 

after  union,  under  Acts  before  union,  46. 

before  union,  to  commence  after,  46. 
Provincial  Constitutions,  29,  31,  32,  33,  34. 

executive  councils,  30. 

legislative  council  of  Quebec,  32. 

legislatures,  31,  32,  33,  34. 

provisions  as  to  Parliament  which  apply  to,  35. 

Lieutenant-Governors,  29,  30. 

New  Brunswick,  34. 

Nova  Scotia,  34. 

Ontario,  31,  32,  33. 

Quebec,  31. 
Queen. 

application  of  provisions  referring  to,  19. 

assent  to  bills,  29. 

command  of  forces  to  remain  in,  22. 

executive  authority  to  continue  in,  20. 
Railways,  jurisdiction  of  Dominion  over,  69. 
Records,  division  of,  46. 
Seat  of  Government. 

of  Dominion,  22. 

provinces,  31. 
Senate: 

adding  members,  23. 

constitution  of,  22. 

disqualification  of  Senator,  24. 

members  of  Legislative  Council  of  Quebec  becoming,  provisions  respecting,  43. 

number  of  members,  24. 

qualification  of  members,  23. 
declaration  of,  49. 

quorum  in,  25. 

representation  in,  22. 

resignation  of  place  in,  24. 

tenure  of  seat  in,  24. 

summoning,  23. 

vacancies  in,  24. 

voting  in,  25. 

Speaker  of  House  of  Commons,  27. 
Temporary  Acts— construction  of,  45. 
Townships  in  Quebec— constitution  of,  46. 
Treaty  obligations— authority  of  Dominion  to  perform,  44. 
Uniformity  of  laws  in  the  Provinces,  provision  for,  39. 
Union  of  provinces  into  one  Dominion,  20. 

Canada,  meaning  of  in  B.  N.  A.  Act,  20. 

Canada  Evidence  Act.    See  WITNESSES  AND  EVIDENCE. 

Canada  Temperance  Act,  53,  59. 

Canadian  Copyright  Act. 

confirmed  by  38,  39  Viet.  (Imp.)  c.  53,  50. 
repugnant  to  Imperial  Act,  50. 

Candidate  for  public  office. 

libel  of  by  newspaper.     See  DEFAMATION. 

Census,  8,  28,  35. 

Charitable  Uses.     See  MORTMAIN  AND  CHARITABLE  USES. 

Charities,  provincial,  jurisdiction  over,  37. 

Chattel  Mortgages.     See  BILLS  OF  SALE  AND  CHATTEL  MORTGAGES.     Also  CONDITIONAL 
SALE  OF  CHATTELS,    to  3  i  v"" 

Cheques.     See  BILLS  OF  EXCHANGE. 

Civil  rights  in  provinces,  jurisdiction  as  to,  37,  39,  57,  63. 
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Civil  Servants.     See  PUBLIC  OFFICERS. 

Commissions 

to  examine  witnesses.     See  WITNESSES  AND  EVIDENCE. 
to  try  causes,  issue  of  by  High  Court,  184. 

Companies,  English  Act  respecting,  does  not  extend  to  Canada,  71. 
debentures  of,  when  assignable,  585,  593. 
how  treated,  15. 

incorporated  before  Confederation  may  be  required  to  take  out  provincial  license,  63. 
incorporation  of. 

effect  of  words  used  in,  8. 

powers  which  legislature  may  grant  on,  63. 

when  within  provincial  legislative  powers,  37,  55,  62,  63. 

when  not,  58. 

may  convey  by  bargain  and  sale,  578,  590. 
navigation,  provincial  powers  as  to,  63. 
taxation  of,  60. 
winding-up  of,  63. 

Compensation,    for  injuries,  workmen's.     See  WORKMEN'S  COMPENSATION  FOR  INJURIES 
ACT. 

to  families  of  persons  killed  by  accident  and  in  duels.     See  LORD  CAMPBELL'S  ACT. 

Competency  of  witnesses.     See  WITNESSES  AND  EVIDENCE. 

Compounding  offences. 

against  provincial  laws,  67. 

Conditional  Sales  of  Chattels.  Act  respecting  (R.  S.  O.  c.  149),  360. 

effect  of  Act,  363. 
Assignments  of  hire  receipts,  364. 

Chattels  affixed  to  the  realty  to  remain  subject  to  lien,  362,  364. 
Copy  of  receipt  note  to  be  left  with  vendor,  361. 
Filing  of  instrument. 

duties  of  clerk  on,  361. 

in  unorganized  districts,  360. 

time  for,  360. 

when  necessary,  360. 

where  to  be  made,  360. 
Household  Furniture,  360. 

not  to  include  pianos,  etc..  360. 
Notice  of  Sale. 

requisites  of,  362. 

waiver  of  by  bailee,  364. 

when  necessary,  361. 
Requisites  of  valid  sale. 

instrument  to  be  filed,  360. 

name  and  address  of  maker  to  be  attached,  360. 

to  be  in  writing,  360. 
Statement,  to  be  given  on  request,  361. 

penalty  for  refusing,  361. 
appeal  from,  363. 

person  requiring,  to  give  address,  361. 
Taking  possession,  effect  of,  363. 
Time  for  redemption  on  seizure  for  breach  of  condition,  361. 

Conflicting  Acts.    See  B.  N.  A.  ACT. 

Consolidation  of  actions, 

of  libel.     See  DEFAMATION. 

under  Workmen's  Compensation  Act.  See  WORKMEN'S  COMPENSATION  FOR  INJURIES. 

Constitutional  questions. 

how  raised,  71,  183. 
reference  of  to  Courts,  71. 

Construction  of  Statutes.     See  INTERPRETATION  ACT. 
E  2 
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Contracts, 

Act  authorizing  proceedings  against  absentee  on,  validity  of,  50. 

by  married  woman.     See  Married  Women  Real  Estate  Act. 

by  workmen,  when  a  defence  to  action  for  compensation,  137. 

in  relation  to  goods  entrusted  to  agents     See  Goods  Entrusted  to  Agents. 

of  insurance,  provincial  powers  to  regulate,  63. 

part  performance  of,  when  satisfaction  of,  182. 

stipulations  in,  when  not  of  the  essence,  181. 

Conveyances,  by  Married  Women.     See  THE  MARRIED  WOMEN'S  PROPERTY  ACT,  THK 
MARRIED  WOMEN'S  REAL  ESTATE  ACT. 
voluntary.     See  VOLUNTARY  CONVEYANCES. 

Co-partnerships,  registration  of.     See  REGISTRATION  OF  CO-PARTNERSHIPS. 
Copyright.     Canadian  Act  respecting  repugnant  to  Imperial  Act,  50. 

exclusive  jurisdiction  of  Dominion  over,  36,  56. 

does  not  curtail  authority  of  Imperial  Parliament,  56. 

protection  afforded  by  Canadian,  56. 

Corporation.    See  COMPANIES. 
Corroboration.    See  WITNESSES  AND  EVIDENCE. 
'  County,"  meaning  of  term,  7. 

County  Courts  Act,  The.    (R.  S.  0.  c.  55),  219. 
Appeals  from  to  a  Divisional  Court. 
costs  of,  233. 
from  decision  or  order  of  a  judge,  232. 

may  be  made  after  judgment  signed,  232. 
motion  for  new  trial  instead  of,  231. 

grounds  for,  231. 

party  making,  debarred  from  appealing,  232 
powers  of  Divisional  Courts  on,  232. 
pleadings,  etc.,  to  be  certified,  232,  233. 
setting  down,  233. 
who  may  bring,  231. 

Clerks. 

appointment  of,  220. 

death  of,  clerk  of  the  peace  to  act  pro  tern.,  on  221. 
not  to  draw  or  advise  on  documents,  221. 
office  hours  of,  220. 
place  of  office  of,  220. 
security  by,  220. 
taxation  of  costs  by,  220. 
to  account  for  fines,  220. 
Continuation  of  existing  courts,  219. 
Costs,  tariff  of,  how  fixed,  233. 
Execution,  writs  of,  230. 

may  run  into  other  counties,  230. 
Jurisdiction  of. 

actions  not  within,  223. 

abandonment  of  excess,  225. 

costs  of,  229. 

title  to  land,  235. 

transfer  of  to  High  Court,  224,  226,  236. 

when  continued  in  County  Court,  224. 
actions  within,  223,  224. 

for  recovery  of  land,  225,  234,  236. 

liquidated  claims,  235. 

"  "         combined  with  unliquidated  claims,  235 

limitations  of — by  amount  or  value,  234. 

to  a  particular  county,  234. 
relief  which  is  within,  226. 

as  to  granting  new  trials,  229. 
title  to  land,  when  not  within,  235. 

when  within,  236. 
want  of,  pleading,  228. 

issue  on,  how  taken,  229. 
when  defence  or  counter  claim  involves  matters  beyond,  226. 
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County  Courts  Act — Continued. 
New  trial. 

grounds  for,  231. 

motion  for,  231. 

party  moving  for  debarred  from  appealing,  232. 

power  to  grant,  229. 
Place  of  trial,  228. 
Practice,  228,  229. 
References. 

costs  of,  231. 

powers  under  order,  230. 

report — appeal  from,  231. 

filing  of,  231. 
Removal  of  actions  in,  to  High  Court,  192,  216,  226,  227. 

for  equitable  reasons,  227. 

costs,  228. 

powers  of  High  Court,  227. 

procedure,  227. 

statement  of  claim,  need  not  be  delivered  anew,  228. 
Replevin  in,  248. 
Rules— power  to  enforce,  230. 

of  court,  233. 

of  law,  233. 

Sheriff  , 

,     need  not  attend  sitting  of,  222. 
Sittings. 

additional — power  to  hold,  222. 

concurrent — for  trial  of  jury  and  non-jury  cases,  222. 

hour  for  commencement  of,  222. 

adjournment  of  by  sheriff  in  absence  of  judge,  223. 

non-jury,  222. 

quarterly,  221. 

in  York  county,  221. 
trial,  semi-annually,  222. 
in  York,  quarterly,  222. 

Special  examiners  of  High  Court  to  be  officers  of  County  Court,  221. 
Who  to  preside  over  courts,  219. 

on  illness  or  absence  of  judge,  219. 
Venue  for  certain  actions,  228. 

Courts,    constitution  of.     See  B.  N.  A.  ACT,   COUNTY  COURTS  ACT,   JUDICATURE  ACT, 

SUPREME  COURT  ACT. 
Jurisdiction  of. 

See  JURISDICTION. 
Legislative  powers  over, 
of  Dominion. 

to  appoint  judges  of,  39,  65. 
constitute,  36. 
dispense  with  jury,  65. 

regulate  procedure  in,  in  criminal  matters,  36. 
of  provinces. 

over  Division  Courts,  65. 

to  allow  judge  of  one  county  to  preside  in  another,  65. 
appoint  judges  of,  65. 
constitute,  38. 
extend  jurisdiction  of,  65. 
fix  procedure  in,  in  civil  matters,  38. 
prescribe  qualifications  of  practitioners,  65. 
regulate  attendance  of  jurors,  65. 
Pleadings  in,  may  be  in  French  or  English,  44. 

Covenants,  implied.     See  LAW  AIND  TRANSFER  OF  PROPERTY  ACT. 

Creditors'  Relief  Act,  The.    (K  S.  0.,  c.  78),  410. 
Absconding  Debtors,  431. 
Appeals,  424. 
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Creditors'  Relief  Act— Continued. 

Application  of  Act,  430. 
Attachment— proceedings  on,  418,  423. 
Books,  to  be  kept  by  Clerk  of  County  Court,  417. 
effect  of  entry  in,  417' 
copy  of  when  to  be  evidence,  417. 
Claim, 

affidavit  of,  412. 
filing  of,  413. 
form  of,  413,  426. 
service  of,  412. 

how  established  in  another  county,  416. 
proceedings  where  disputed 
by  creditor,  415. 
by  debtor,  415. 

decision  in  one  county  binding  in  another,  416. 
how  determined,  416. 
where  not  disputed,  414. 
Costs,  418. 

of  renewing  certificate,  420. 
Creditors  without  Execution,  rights  of,  430. 
Decision  to  bind  all  Creditors,  423. 
Distribution  of  Money. 

levied  by  Sheriff,  411,  420. 
after  entry  of  notice,  412. 
contestation  of,  415,  422,  430. 
no  preference  in  between  writs,  412,  420,  430. 

rights  of  subsequent  execution  creditors  where  mortgage  after  first  execution,  422. 
statement  to  be  kept  pending,  421. 
under  interpleader  proceedings,  411. 
under  R.  S.  0.,  c.  78,  457. 
when  creditors  not  entitled  to  share  in,  412. 
where  amount  insufficient  to  pay  in  full,  420,  421. 
Division  Court, 

proceedings  in,  417,  431. 
Examination  of  Parties,  416. 
Execution, 

creditors  without,  rights  of,  430. 
debtors  cannot  retire  specific,  430. 
mortgage,  after-effect  of,  422. 
no  preference  between,  412,  420. 
Fees,  Scale  of,  425. 
Forms,  426,  427,  428,  429. 
defects  of,  425. 

Fraudulent  Conveyances— Jurisdiction  in  Actions  to  set  aside,  430 
Fund  in  Court— payment  of  to  Sheriff,  419. 
Garnishment— rights  of  Creditor  on,  430. 
Goods  in  hands  of  Division  Court  Bailiff. 

delivery  of  to  Sheriff,  419. 

distribution  of  proceeds  of,  420. 

fees  of  bailiff  on,  420. 
Insolvency  Laws-  Act  subject  to,  425. 
Interest,  420. 
Interpleader  Proceedings. 

distribution  of  moneys  realized  by  sale  under,  411,  430. 

rights  of  creditors  in,  411. 
Interpretation  of  terms  in  Act,  410. 
Judge. 

decision  of,  effect  of,  423. 

direction  by,  as  to  trial,  423. 

powers  of,  425. 

Mortgage  Actions— distribution  of  surplus  on  sale  in,  430. 
Notice  by  debtor  of  address  for  service,  413. 

revocation  of,  413. 

Partnership  Creditors,  439. 

Payment  by  debtor  before  sale,  417,  418. 

will  not  retire  specific  execution,  430. 

Priority  among  execution  creditors  abolished,  411. 
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Creditors'  Relief  Act— Continued. 

Proceedings  where  debtor  leaves  execution  unsatisfied,  412. 
Service. 

of  affidavit  of  claim,  412,  413. 

on  claimant  where  no  address  given,  413. 

on  Toronto  agent,  418. 

Sheriff. 

payment  by,  how  compelled,  421. 

to  deposit  moneys  in  bank,  423. 

to  enter  notice  of  levy  forthwith,  411,  430. 

to  give  information,  421 

to  keep  statement,  421. 
Sheriff's  Poundage,  420. 
Time— when  may  be  granted  to  Debtor,  417. 
Trial— direction  by  Judge  as  to,  423. 
Writs. 

effect  of  expiry  or  withdrawal  of,  418. 

may  be  sued  out  into  any  county,  416. 

no  preference  between,  412. 

Criminal  Law. 

Dominion  Legislative  powers  over,  36,  56. 
to  declare  anything  a  crime,  56. 
but  not  to  thereby  exclude  provincial  powers' for  protection  of  civil  rights,  57, 

64,  67.  fcfv-. 

to  make  a  criminal  prosecution  bar  civil  remedy,  57. 
Provincial  enactments  as  to,  38,  68. 
may  delegate  pardoning  power,  67. 

impose  sanctions  to  enforce  laws,  57. 
provide  for  the  application  of  penalties,  67. 
punish  by  fine  or  imprisonment,  67. 

insults  to  members  of  Legislature,  67. 

the  compounding  of  offences  against  provincial  laws,  64,  67,  69. 
riot  invalidated  by  severity  of  sanctions  imposed,  57,  64. 
nor  by  double  liability  caused  by  Dominion  Act,  57. 
when  no  punishment  imposed,  67. 
when  ultra  vires,  58,  64. 

"  Crown,  The." 

meaning  of  expression,  6. 

no  prerogative  in  to  admit  appeal  in  trials  of  election  petitions,  59. 

not  affected  by  acts  unless  named,  13. 

public  lands  vested  in,  61. 

relations  of  to  Provinces,  72. 

representation  of  in  law  courts  may  be  decidedjby  Provincial  Legislatures,  59. 

Crown  Grant — does  not  convey  precious  metals,1 71. 

Currency — jurisdiction  over,  36, 

Damages 

for  detention  of  dower,  252. 

in  actions  against  Justices  of  the  Peace.     See  Justices  of  the  Peace. 

instead  of  injunction,  182. 

on  libel.     See  Defamation. 

under  Lord  Campbell's  Act.     See  Lord  Campbell's  Act. 

under  Workmen's  Compensation  Act.     See  Workmen's  Compensation  for  Injuries. 

Date  fixed  for  commencement  of  Act,  what  may  be  done  before,  5. 

when  Act  assented  to,  endorsement  of  an  Act,  11. 
Debt,  arrest  for.     See  ARREST  FOR  DEBT. 
Debtors,  absconding.     See  ABSCONDING  DEBTORS. 
Declaration. 

by  whom  may  be  administered,  78. 

when  made  out  of  Ontario,  85. 
by  whom  when  taken  instead  of  an  oath,  78. 
form  of,  78. 

of  partnership.     See  Registration  of  Co.  Partnerships, 
of  qualification  to  be  taken  by  Senators  and  Legislative  Councillors  of  Qubec,  43. 

form  of,  49 . 
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Deeds.  — See  LAW  AND  TRANSFER  OF  PROPERTY  ACT. 

Defamation  (ACT  RESPECTING  ACTIONS  OF  LIBEL  AND  SLANDER.     R.S.O.  c.  68)  109. 
Apology,  in  mitigation  of  damages,  110, 115. 

sufficiency  of,  a  question  for  the  jury,  115. 
when  must  be  published,  115. 
Averments,  prefatory,  110, 115. 

Candidate  for  public  office,  libel  of  by  newspaper,  111. 
Damages  in  newspaper  libel. 

when  only  actual  damage  recoverable,  111,  116. 
special,  when  need  not  be  shown,  110. 

Examination  of  parties  on  application  for  security  for  costs,  111. 
Jury,  function  of  in  actions  of  libel,  109, 115. 
Newspaper,  meaning  of,  109, 115. 
actions  for  libel  in  : 

consolidation  of,  113,  117. 
damages  recoverable  in,  111. 

where  actions  consolidated,  114. 
does  not  lie  until  notice  given,  111. 
joinder  of  certain  persons  as  parties  defendant,  114. 
mitigation  of  damages,  evidence  in.  114. 
place  of  trial  of,  113. 

plea  of  insertion  without  malice  or  gross  negligence  and  apology,  111. 
remedy  over  in,  117. 
security  for  costs  in,  112,  117. 
no  appeal  from  order  for,  114,  117. 
special  case  of  candidate  for  office,  111. 
time  within  which  action  must  be  brought,  113,  117. 
Notice  of  action  against  newspapers. 
when  necessary,  111,  116. 
how  time  computed,  117. 
Payment  into  Court  as  amends,  111,  116. 
Priviliged  reports. 

judical  proeedings,  112,  116. 

exceptions,  116. 
public  meetings,  112. 

Security  for  costs  in  actions  for  newspaper  libel,  112. 
what  defendant  must  show  to  obtain,  117. 

criminal  charge,  117. 

good  defence  on  merits,  117. 

sufficient  property,  117. 
slander  of  a  woman,  110. 

Slander  imputing  unchastity  to  a  woman,  110, 115. 
security  for  costs,  110,  115. 
special  damages  need  not  be  proved,  110. 
statement  of  claims  to  refer  to  Act,  110. 

Statement  of  claim. 

to  refer  to  the  section  under  which  made  in  certain  cases,  110. 

Verdict. 

jury  not  to  be  directed  to  return  verdict  of  guilty  on  mere  proof  of  publication  and 

the  sense  ascribed,  109. 
special,  may  be  found  by  jury,  109. 

Defects,  formal,  in  affidavits  not  to  invalidate,  87. 
Denominational  Schools.    See  B.N.A.  ACT. 
Depositions,  certified  copies  of  as  evidence,  87. 

Deputy  Governor  General,  appointment  of,  21. 

Deputy  Registrar,  included  in  word  Registrar,  8. 

Deputy  Speaker,  27. 

Devolution  of  Estate  Act,  The.    (R.  S.  0.  c.  127),  612. 
Application  of  Act,  612. 
Administration,  application  for,  613. 
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Devolution  of  Estate  Act— Continued. 
Advancement  of  children,  effect  of,  628. 

education  not  to  be  deemed,  629. 
Affidavits  by  administrator,  613. 

may  be  used  in  proceedings  under  the  Act,  620. 

Ancestors. 

lineal  preferred  to  collateral,  623. 

male  line  preferred,  623. 

mother  of  more  remote  ancestors  preferred,  624. 
Assimilation  of  real  and  personal  property,  631. 
Attainder,  effect  of,  622. 
Brothers  and  sisters,  623,  626. 

children  of  deceased,  626,  632. 
Caution, 

effect  of  where  specifies  lands,  617. 

expiration  of,  632. 

form,  616. 

registration,  616,  632. 

after  twelve  months,  617. 
effect  of,  618. 

renewal, 

withdrawal,  617. 

Children. 

of  deceased  brother  or  sister,  626,  632. 

rule  where  some  living  and  others  dead  leaving  issue,  625. 
Co-heirs  to  take  as  tenants  in  common,  628. 
Curtesy. 

election  to  take  interest  instead  of,  613. 

saving  as  to,  613,  628. 
Debts,  application  of  property  to  pay,  614. 

purchaser  to  hold  free  from,  619. 
Descendants. 

born  after  death  of  intestate,  628. 

descent  on  failure  of,  626,  627,  628. 
Descendants  in  equal  degrees  of  consanguinity,  625. 

rule  where  some  dead  leaving  issue,  626. 

Descents. 

before  1st  July,  1834,  621. 

since  1st  July,  1834,  621. 

between  1st  July,  1834,  and  1st  January,  1852,  623. 

between  1st  January,  1852,  and  1st  July,  1886,  624. 
Dower. 

election  to  take  share  in  lieu  of,  613,  622. 

sale  of  land  free  from,  615. 

saving  as  to,  613,  628. 
Executors  and  Administrators. 

powers  of,  614,  618,  632. 
Father,  614,  624,  626,  627. 
Half  blood. 

right  of  to  inherit,  624,  623. 
Heirs. 

co-heirs  to  take  as  tenants  in  common,  628. 

descent  where  none,  627,  628. 

entitled  under  will  to  take  as  devisees,  622. 

of  person  living  on  1st  July,  1834,  effect  of  limitation  to,  623. 

proof  of  entry,  by  unnecessary,  623. 

proper  parties  in  foreclosure,  633. 

vesting  of  estate  in,  after  a  year,  616,  617. 

when  personal  representative  deemed,  614. 

when  take  as  purchaser  under  limitation  to  ancestor,  622. 
History  of  legislation  in  Ontario  respecting,  631. 
Illegitimate  persons  not  to  inherit,  628. 
Infants. 

Official  Guardian  of,  614,  632. 

sales  of  real  estate  in  which  interested,  614. 

approval  of  by  Official  Guardian,  614,  618,  619,  632,  633. 
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Devolution  of  Estate  Act— Continued. 
Interpretation  of  terms  in  Act,  620. 
Married  woman. 

administration  of  estate  of,  788. 

distribution  of  estate  of  on  intestacy,  614. 

saving  as  to  husband's  rights,  613. 
Mortgages. 

rule  in  Locke  King's  Act  respecting  not  affected,  682. 
Official  Guardian. 

approval  of  sale  by,  when  infants  interested,  614,  618,  619,  632. 

deputy  official  guardian,  620. 

local  guardians,  614. 

may  frame  rules  and  tariffs,  620. 
Partition. 

right  of  parties  interested  to  purchase,  629. 

sale  instead  of,  630. 

Personal  representatives. 

of  married  women,  777. 

powers  of,  614,  632. 

property  to  devolve  on,  613. 

security  by,  613. 

when  deemed  heir,  614. 
Property  to  which  Act  extends,  612,  613. 
Purchaser. 

descents  to  be  traced  from,  622. 

from  executors,  protection  of,  619,  620. 

who  deemed  to  be,  622. 

Sales  of  real  estate  01  deceased  persons. 

by  executors  and  administrators,  618. 

confirmation  of  certain  sales,  619. 

persons  accepting  shares  of  purchase  money  to.  be  bound  by,  619. 

protection  of  purchasers  at,  619,  620. 

where  infants  interested,  614,  618,  619. 
Shares  on  intestacy,  table  of,  633. 
Widow. 

Share  of  an  intestacy,  615,  616,  632. 

Distress  by  Landlord.     See  LANDLORD  AND  TENANTS'  ACT. 
by  mortgagee,  597. 

Division  Courts,  provincial  powers  over,  65. 
replevin  in,  248. 

Divorce,  Dominion  jurisdiction  over,  36,  56. 
limitations  of,  56. 

Dower  Act  (R.S.O.   c.  164),   789.      See  also  DEVOLUTION  OF  ESTATES  ACT,   MARRIED 

WOMEN'S  PROPERTY  ACT. 
Action  for  dower. 

when  not  maintainable,  794,  798. 
Arrears  of  equitable  dower. 

right  of  widow  to,  797. 
Bar  of  dower  by  contract,  798. 
Conveyance  free  from  dower,  791,  792,  793,  798. 

wife  confined  in  asylum,  791,  792. 

living  apart  from  husband,  791,  793. 
lunatic,  but  not  in  asylum,  792. 
Deed  without  bar  of  dower. 

effect  of,  794,  798. 
Dower  ad  ostium  ecclesise  and  ex  assensu  patris  abolished,  790,  797. 

at  Common  Law,  796. 
Election  of  widow,  613,  791. 
Equitable  estates,  789. 
Forms,  795. 
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Dower  Act — Continued. 

Husband  living  with  another  woman- 
protection  of  purchaser  from,  793,  798. 
Lunatic— 

when  husband  of  may  convey  free  from  dower,  791,  792,  793. 
Mining  lands,  790 
Mortgage 

contribution  to  by  wife,  797. 

effect  of  bar  of  dower,  clause  in,  790,  796. 

right  of  wife  to  redeem,  797. 

sale  iinder,  rights  of  wife  of  mortgagor  on,  790,  797. 
objects  of  the  Act,  796. 
Order  dispensing  with  dower,  791,  792,  793. 

may  be  endorsed  on  deed,  794. 
description  of  land  in,  794. 

registration  of,  793. 

fee  for,  794, 

Order  securing  right  of  dower,  791. 

Payment  into  Court  of  moneys  out  of  which  married  woman  dowable,  791. 
Right  of  entry  by  husband, 

when  entitles  widow  to  dower,  789. 
Seisin— necessity  for,  796. 

what  is  sufficient.  796. 
Unimproved  land. 

no  dower  in,  789. 
Wife  living  apart  from  husband, 

when  husband  may  sell  free  from  dower,  791,  793. 

Dower  Proceedure  Act,  The.    (R.  S.  0.  c.  67).    251. 
Assignment  of  Dower. 
after  judgment, 

Commissioners  to  admeasure 

appointment  of  by  sheriff,  252. 

attendance  of  witnesses  before,  255. 

cost  of,  by  whom  paid,  255. 

death  of,  or  refusal  by  to  act  provision  for,  252. 

duties  of, 

to  admeasure  by  bounds,  253. 
to  ascertain  improvements,  253,  256. 

to  assess  a  yearly  sum  in  lieu  of,  in  certain  cases,  253,  256. 
fees  of,  255. 

oath  to  be  taken  by,  252. 
to  be  officers  of  the  Court,  252. 
without  action,  256. 

dowress  and  tenant  may  agree  upon,  251. 
Detention  of,  damages  for,  how  estimated,  252. 
Report  of  Commissioners,  252. 
appeals  from,  254. 

for  misconduct,  254. 
costs  of,  254. 
time  for,  254. 
registration  of,  255. 

writ  of  possession  after,  255. 
return  of  writ  with,  255. 

time  for  may  be  enlarged,  254. 

Tenant  in  possession,  duty  of  when  served  with  writ,  251. 
Yearly  sum  in  lieu  of,  253. 

to  be  a  lien  on  the  lands,  253. 

Duels,  liability  of  principals  and  seconds  in.     See  LORD  CAMPBELL'S  ACT. 

"  During  pleasure,"  meaning  of,  15. 

Education.    See  B.N.A.  ACT. 

Election  Act,  infants  cannot  sue  for  penalties  under,  15. 

Elections.     See  B.N.A.  ACT. 
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Enabling  Words,  when  compulsory,  14. 

Enacting  clause  in  Statutes,  form  of,  4. 

Enforcement  of  provincial  laws,  jurisdiction  as  to,  38. 

Equitable  jurisdiction  of  High  Court.    See  JUDICATURE  ACT. 

Equitable  waste,  right  to  commit,  when  conferred,  180. 

Equity,  rules  of  to  prevail  in  case  of  conflict,  182. 

Errors,  in  names  of  Provinces,  46. 

Escheated  lands,  title  of  Provinces  to,  61,  70. 

Evidence-     See  WITNESSES  AND  EVIDENCE. 

Evidence  between  Vendor  and  Purchaser.    See  VENDORS  AND  PURCHASERS  ACT. 

Examination  of  witnesses.     See  WITNESSES  AND  EVIDENCE. 

Executive  Council  of  Ontario  and  Quebec, 
how  appointed,  45. 
how  formed,  30. 

excepted  from  restriction  on  election  of  office-holders,  33. 
powers  and  duties  of  members  of,  45. 

Executive  Government  of  Carada  vested  in  Queen,  20. 
of  Nova  Scotia  and  New  Brunswick,  30. 

Execution,  Act  respecting  (R.  S.  0.  c.  77),  317. 
Church  pews,  sale  of,  326.  333. 
Contingent  Interests, 

liability  of  to  seizure,  326,  332. 
exception  as  to  dower,  326. 
Dower,  inchoate  right  of  not  exigible,  326. 
Equitable  rights  in  chattels,  seizure  of,  321,  329. 
Execution  creditors,  priority  among.    See  CREDITORS'  RELIEF  ACT. 
Executors,  execution  under  judgment  against,  327.  333. 
Exemptions  from  seizure,  317,  328. 
implements  of  trade,  328. 
interpleader,  328. 
not  to  extend  to — 

identical  goods  for  which  debt  contracted,  319    a 
goods  liable  before  October  1st,  1887,  319. 
right  of  debtor  to  select  which  chattels  to  take,  318. 

elect  to  take  proceeds  of  sale,  318. 
wearing  apparel,  328. 

widow  entitled  to  exemptions  of  debtor,  318. 
Goods,  in  possession  of  third  parties. 

seizure  of  322,  330. 

Money  and  Securities,  seizure  of,  321,  329,  330. 
collection  by  sheriff,  330. 
payment  to  sheriff  under,  322. 
proceeds,  how  disposed  of,  322. 
Mortgages. 

action  on  by  sheriff,  324. 
discharges  of,  when  seized,  726. 
fees, '324. 
notice  to  mortgagor,  324. 

to  registrar  of  deeds,  323. 
payment  of  mortgage  by  purchaser,  326,  332. 
sale  of  equity  of  redemption  in  lands,  325,  331. 
effect  of,  325. 

mortgagee  may  purchase  at,  326. 
seizure  of  money  secured  by,  323,  331. 
vacating  execution  against,  324. 
verification  of  order  not  needed,  324. 
Sheriff. 

instructions  and  indemnity  to  on  seizing  goods  claimed  by  third  parties,  322,  330. 
not  bound  to  sue  without  security  for  costs,  322. 
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Execution — Continued. 
Stock. 

seizure  and  sale  of,  319,  320,  328. 

effect  of,  320. 

incorporated  companies,  what  are  deemed  to  be,  321. 
service  of  copy  of  writ  on  company,  320. 
where  company  may  be  served  at  more  than  one  place,  320. 
transfer  of  stock  .in valid  after  notice,  320. 

Writs  of  Execution. 
renewal  of,  319. 
to  include  lands  and  goods,  319. 

Executors. — See  TRUSTEES  AND  EXECUTORS  ;  DEVOLUTION  OF  ESTATES  ACT. 
Executors  and  Administrators,  Act  to  protect,  (R.S.O.  131,)  405. 
costs,  right  of  retainer  for,  406. 
duty  of  administrator  on  discovery  of  will,  407. 
presumption  of  death,  protection  of  persons  acting  on,  405. 

when  arises,  407. 

.   refund  of  legacy  under  invalid  will,  407. 
revoked  probate,  payments  made  under,  407. 
supposed  intestacy,  protection  of  persons  acting  on,  405. 

Exhibits?  official  documents  as,  89. 

Factors. — See  GOODS  ENTRUSTED  TO  AGENTS. 

Felony,  meaning  of,  13. 

Ferries,  jurisdiction  as  to,  36,  55,  60. 

Fisheries,  legislative  powers  as  to,  36.  53,  54,  55,  59,  62. 

Foreshore  in  Harbors,  Dominion  jurisdiction  as  to,  55. 

Forfeiture,  relief  against,  177. 

for  breach  of  covenant  to  insure,  171. 

Forms,  Statutory. 

different  classes  of,  15.  . 

effect  of  variations  in,  10,  15. 

Fraudulent  Conveyances. — See  VOLUNTARY  CONVEYANCES. 
French. 

Acts  of  Dominion  and  Quebec  to  be  printed  in,  44. 
when  may  be  used,  44. 

Game  Acts,  jurisdiction  of  Dominion  respecting,  55. 

Gender,  how  expressed. 

Goods  entrusted  to  agents,  Act  respecting  contracts  in  relation  to  (R.S.O.  c.  150),  475. 

English  law  respecting,  479. 

changes  made  by  Act,  480. 

law  before  Act,  479. 

object  of  Act,  479. 

Advances  to  agent. 

property  received  after,  483. 

when  deemed  authorized,  477. 

when  payments  deemed  to  be,  477. 
Agent. 

civil  liability  of  not  affected  by  Act,  478. 

conviction  of  for  theft  cannot  be  used  as  evidence  against,  478. 

loans  to,  when  deemed  authorized,  477. 

mala  fides  of,  477,  483. 

presumption  of  entrustment,  476,  482. 

revocation  of  authority  of,  483. 

when  and  to  what  extent  to  be  deemed  owner,  476. 

when  transactions  by,  bind  owners,  477,  483. 

who  is,  481. 

Antecedent  debts. 

do  not  authorize  a  pledge,  477. 
what  are,  483. 
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Goods  entrusted  to  agents— Continued. 
Contracts. 

for  lien,  when  valid,  476. 

for  purchase,  when  valid,  476. 

must  be  bonafide,  477. 

when  considered  to  be  made  with  agent,  477. 
Document  of  title. 

agent  in  possession  of,  deemed  entrusted,  476. 

meaning  of  475,  480. 

not  obtained  from  principal,  482. 

not  negotiable,  483. 

pledge  of,  effect  of,  477. 
Exchange  of  securities, 

when  valid,  483. 

factor,  definition  of,  479. 

goods,  meaning  of,  475,  480. 

notice  that  vendor  only  an  agent,  effect  of,  482. 
Owner, 

may  redeem  pledges,  478. 

remedy  of,  against  estate  of  insolvent  agent,  478. 

sales  of  pledges  binding  on,  482. 

when  agent  deemed  to  be,  476. 
Pledge, 

antecedent  debt  not  to  authorize,  477,  483. 

of  document  of  title,  effect  of,  477. 

power  to,  482. 

redemption  of,  483. 
by  owner,  478. 
Shipped, 

meaning  of,  475- 

Governor-General. 

application  of  provisions  of  B.  N.  A.  Act  to,  20. 
-in-Council,  meaning  of,  6. 

messages  to  be  entered  in  Journals  of  Houses,  29. 
Powers  of. 

how  exercised,  21. 

to  appoint  administrator  in  absence  of  Lieutenant-Governor,  31 

deputies,  21. 

judges,  39. 

Lieutenant-Governors,  29. 

officers  under  B.  N.  A.  Act,  44. 

speaker  of  Senate,  24. 
assent  to  bills,  29. 
dissolve  House  of  Commons,  28. 
divide  records  of  provinces,  46. 
issue  writs  for  first  elections,  26. 
order  audit  of  Consolidated  Revenue  Fund,  40. 
recommend  money  bills,  28. 
refer  constitutional  questions  to  the  courts,  71. 
remove  judges,  39. 
summon  House  of  Commons,  35. 

Senators,  23,  24. 
take  oaths  of  Lieutenant-Governors,  30. 

Senators  and  members  of  House  of  Commons,  43. 
transmit  copies  of  bills  to  Secretary  of  State,  29. 
proclamation  of,  how  proven  in  evidence,  81. 
salary  of,  40. 

Grants,  yearly,  to  provinces,  42. 
Great  Seal,  meaning  of,  6. 

of  Ontario  and  Quebec,  45. 
Harbors,  Public, 

foreshore  may  be  part  of,  55. 

to  be  property  of  Canada,  41,  48,  55. 

water  lots  in,  provincial  legislation  respecting  invalid,  55,  59. 

what  included  by,  55. 
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Headings,  of  portions  of  Statute, 

when  referred  to  to  determine  meaning,  15. 

"  Her  Majesty" — meaning  of  expression,  6. 

when  affected  by  acts,  13. 
*'  Herein  "—meaning  of,  6,  14. 
High  Court  of  Justice- — SEE  JUDICATURE  ACT. 
Hire  receipts. — See  CONDITIONAL  SALES  or  CHATTELS. 
Holidays,— what  days  are,  7. 

effect  of  provisions,  respecting,  15. 

Hospitals; 

marine,  jurisdiction  over,  36,  37. 
House  of  Commons, 

certain  provisions  respecting  to  extend  to  Legislative  assemblies,  34. 

constitution  of,  25. 

duration  of,  28. 

election  of  members  of,  26. 

electoral  districts  for,  25. 

increase  of  number  of  members,  28. 

members  to  take  oath  of  allegiance,  43. 

money  bills  to  originate  in,  28. 

after  recommendation  by  Governor-General,  28. 
privileges  of,  22. 
Senators  not  to  sit  in,  25. 
summoning  of,  25. 
to  elect  a  speaker,  27. 
vacancy  in  before  provision  made,  27. 

Husband    and    Wife-— See    DOWER,    CONVEYANCES    BY    MARRIED    WOMEN,  MARRIED 
WOMEN'S  PROPERTY  ACT,  WITNESSES  AND  EVIDENCE. 

Immigration,  jurisdiction  as  to,  39. 
Implied  powers-    See  POWERS. 
Imprisonment. 

may  include  hard  labor,  67. 

to  enforce  provincial  laws — provincial  powers  respecting,  38,  57,  67. 

where  no  place  specified,  9. 

Incorporation  of  Companies.    See  COMPANY. 
Indians,  jurisdiction  of  Doniion  as  to,  36,  56. 
Lands  reserved  for— 

Dominion  jurisdition  over,  36,  56. 

recovery  of  moneys  due  in  respect  of,  56. 

rights  of  Provinces  to  beneficial  estate  in,  56,  61. 

Infants, 

action  by  for  penalties  under  Election  Act,  15. 

equitable  rule  as  to,  to  prevail,  182. 

estates  of,  settlement  of,  173. 

official  guardian  of.     See  Devolution  of  Estates  Act. 

Infants,  Act  respecting.    (R.  S.  0.  c.  168,)  279. 
Apprenticeship  of,  284. 

agreements  as  to,  286. 
Custody  of, 

order  as  to 

jurisdiction  to  make,  279,  285. 

not  to  be  made  in  favour  of  mother  guilty  of  adultery,  280,  286. 

rescinding,  286. 

separation  of  children  not  allowed,  286. 
Guardians  of, 

application  by  to  Court  for  direction,  283,  288. 
appointment  of,  281. 

bv  judges  of  Surrogate  Courts,  282,  283,  287. 
authority  of,  283,  284,  287,  288. 

to  act  for,  283. 

to  appear  in  actions,  283. 

to  bind  as  apprentice,  284. 
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Infants,  Act  respecting— Continued. 

Guardians  of — Continued. 

to  manage  estate  of,  284,  287. 
mother  to  be  guardian  on  death  of  father,  283,  288. 

when  may  appoint  guardian,  283,  288. 
official  guardian.     See  Devolution  of  Estates  Act. 
removal  of,  283. 
security  to  be  given  by,  282. 
Maintenance  of,  order  for. 

jurisdiction  to  make,  279,  286. 

where  estate  settled  for  life  with  power  of  appointment  in  favor  of  children,  281,  287- 
Real  estate  of : 

lease  of,  280,  286. 

sale  of  may  be  authorized,  280. 

but  not  contrary  to  devise,  280,  287. 
application  for,  how  made,  280. 
consent  of  infant  to,  280,  287. 
deeds,  how  executed,  280. 
proceeds  from,  application  of,  280. 

payment  of  dower  out  of,  281,  287. 
quality  of,  281,  287. 
settlement  of,  173. 
ratification  of  promise  by,  302,  303. 
Religious  education  of. 

Act  not  to  affect  authority  of  father  as  to,  284,  288,  289. 
religion  of  father  to  be  followed,  when,  289. 
Surrogate  Courts. 

appeal  from  orders  of,  284. 

appointment  of  guardians  by  judges  of,  282. 

what  judges  to  act,  283. 
powers  of,  282,  2.84. 

as  to  witnesses,  284. 
procedure  in,  284. 
Wills  of,  invalid,  637. 
Injunction. 

damages  in  addition  to  or  instead  of,  182. 
when  granted  on  interlocutory  order,  182. 
when  not  granted,  179. 

Insolvency,  jurisdiction  as  to,  36,  56. 

Insolvent  Companies,  Dominion  powers  as  to,  56. 

provincial  jurisdiction  over,  56,  63,  68. 

Insolvents,  assignments  by.     See  ASSIGNMENTS  BY  INSOLVENTS. 
Instruments,  written,  how  proved  in  evidence.     See  WITNESSES  AND  EVIDENCE. 

issued  under  an  Act,  meaning  of  expressions  in,  11. 
Insurance,  application  of  Ontario  Act  respecting,  71. 

companies,  power  of  Province  to  tax,  60. 

contracts  of,  provincial  powers  over,  63. 

Intercolonial  Railway. 

duty  of  Dominion  to  construct,  47. 
Interest.     See  also  JUDICATURE  ACT. 

exclusive  authority  of  Dominion  respecting,  36. 

extends  only  to  interest  on  debts  arising  out  of  contract,  56. 
on  provincial  public  debts  to  be  paid  out  of  Consolidated  Revenue  Fund,  40. 

Interest,  Act  respecting.    (60-61  Vic.  (Dom.)  c.  8).    312, 

equivalent  rate  per  annum  to  be  stated  where  exceeds  6  per  cent.  312. 
interest  post  diem,  when  allowed,  313. 
rates  which  may  be  charged,  313 
recovery  back  of  over  payments,  312,  313. 

Interpretation  Act,  The.    (R.S.O.  c.  1).    4. 
Acts  to  be  deemed  public  acts,  10. 

remedial,  10. 
Affirmative  words, 
effect  of,   14. 
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Interpretation  Act,  The— Continued. 

Amendment  or  repeal  of  Acts  in  Session  when  passed,  5. 
Application  of  Act,  5. 
By-laws  and  regulations. 

effect  of  power  to  make,  10. 
Citation  of  Acts,  4. 
Commencement  of  Acts,  5, 14. 

what  may  be  done  under  the  Act  before,  11. 
Corporation, 

effect  of  words  constituting,  8,  15. 
Crown 

not  affected  unless  so  declared,  13. 

Date  when  Act  assented  to  or  reserved  to  be  endorsed,  5. 
Declaration  that  Interpretation  Act^to  apply,  unnecessary 
"During  pleasure," 

appointments  by  Lieutenant-Governor  to  be,  9. 

meaning,  of,  15. 
Enacting  clause, 

form  of,  4. 
Enabling  words 

when  compulsory,  14. 

Endorsement  to  be  made  on  Acts,  5. 

Felony,  meaning  of,  13. 

Forms, 

effect  of  deviations  from,  10,  15. 
Gender, 

masculine  to  include  feminine,  8. 
Headings, 

when  may  be  referred  to,  15. 
Imprisonment, 

when  no  place  specified,  9. 
Instruments  issued  under  an  Act, 

meaning  of  terms  in,  11. 
Judicature  Act, 

application  of  interpretation  section  of,  13. 

Judicial  construction, 
adoption  of,  13,  16. 
by  English  courts,  effect  of,  16. 

Jurisdiction 

cannot  be  given  to  courts  by  Acts  respecting  procedure,  16. 
Justices  of  the  Peace,  implied  authority  of,  8. 
"Law  always  speaking,"  5. 
Lieutenant-Governor, 

may  act  by  proclamation,  6. 

term  of  office  of  person  appointed  by,  9,  14. 

Magistrates, 

implied  power  of,  8. 
Majority, 

may  do  an  act  required  to  be  done  by  more  than  two  persons,  10. 
Misdemeanour,  meaning  of,  13. 
Municipal  Act, 

application  of  interpretation  clause  of  13. 

Name  commonly  applied  may  be  used,  6. 
Number, 

singular  to  include  plural,  8. 
Numbers  of  sections, 

are  part  of  an  Act,  14. 
Oath, 

administration  of,  7. 
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Interpretation  Act,  The— Continued. 
Offence, 

under  repealed  Act,  12. 

where  two  Acts  respecting,  13. 
Penal  statutes, 

construction  of,  15. 
Penalties, 

appropriation  of,  9. 

how  recovered  where  no  mode  prescribed,  9. 

two  persons  may  sue  for  under  words  "  a  private  party,"  15. 

when  recoverable  by  indictment,  9. 
Preamble  of  Acts,  5. 

effect  of,  16. 

to  be  part  of  the  Act,   10. 
Present  tense,  effect  of  use  of,  5. 
Private  acts,  effect  of,  13. 

what  are,  15. 

Provisions  of  Act  to  apply  to  construction  of  Act  itself,  13. 
Proviso,  how  construed,  14. 
Public  money. 

how  paid  over  and  accounted  for,  9. 
Public  officers. 

appointment  of  Lieutenant-Governor  to  be  during  pleasure,  9. 

directions  to  to  apply  to  successors,  9. 

implied  powers  of,  8. 

words  authorizing  appointment  of,  effect  of,  8. 

References  to  clauses  by  number  to  be  inclusive,  10. 
Repeal  of  Act,  effect  of. 

as  to  acts  done  and  offences  committed,  12,  15. 

not  an  adoption  of  judical  construction,  12. 

not  a  declaration  that  Act  in  force,  12. 

or  as  to  the  previous  or  a  different  state  of  law,  12,  13. 

not  to  revive  Act  by  it  repealed,  11. 

on  appointment  arid  bonds,  12. 

on  persons  acting  under  it,  12. 

on  rules  made  before  repeal,  12. 

where  other  enactments  substituted,  11. 

when  take  effect,  11. 
Reservation  of  power  of  repeal,  11. 
Retrospective  construction. 

clear  words  necessary  for,  14. 
Revised  Statutes. 

how  constituted,  4. 

how  construed,  14. 

Rules  of  construction,  application  of  when  consistent  with  Act,  13. 
Rules  of  Court. 

authority  to  make  to  include  power  to  alter,  10. 

effect  of,  15. 
Time,  how  computed,  7. 
Title— is  part  of  an  Act,  14. 
Words  and  terms,  defined  by  Act. 

affidavit,  7. 

county,  7. 

duly  qualified  medical  practitioner, 

felony,  13. 

Governor,  6. 

Greal  Seal,  6 

Her  Majesty,  6. 

herein,  6,  14. 

holiday,  7,  15. 

it  shall  be  lawful,  14. 

Justice  of  the  Peace,  8. 

legally  qualified  medical  practitioner,  8. 

Lieutenant-Governor,  6. 


INDEX.  881 


Interpretation  Act,  The— Continued. 

Words  and  terms  defined  by  Act— Continued. 
Lieutenant-Governor  in  Council,  6. 
Lower  Canada,  6. 
magistrate,  8. 
may,  6,  14. 
misdemeanour,  13. 
month,  7. 
next,  6 
now,  6. 
oath,  7. 
person,  7,  14. 
proclamation,  6. 
Registrar,  8. 
rules  of  Court,  10. 
section,  15. 
shall,  6,  14. 
security,  8. 
sureties,  8. 
The  Crown,  6. 
The  Queen,  6. 
two  Justices,  8. 
United  Kingdom,  6. 
United  States,  6. 
Upper  Canada,  6. 
writing,  7. 
written,  7. 

Interpretation  Act,  The  (Dom.)    R.  8.  C.  c.  1. 
how  differs  from  Ontario  Act,  16. 

Intoxicating  Liquors,  sale  of. 

powers  of  Dominion  as  to,  52,  53,  55;  59. 
of  Provinces,  58,  59,  68. 

Intra  Vires  enactments.— See  LEGISLATIVE  POWERS. 
Joint  Contractors. 

Actions  against  representatives  of,  376. 

Journal  of  the  House. 

both  English  and  French  to  be  used  in,  44. 

entry  to  be  made  in  of  Governor  General's  messages,  29. 

Judges.     See  also  JUDICATURE  ACT. 
appointment  of,  39,  65. 

of  Division  Courts,  65. 

of  Superior,  District  and  County  Courts,  65. 
how  removed,  39. 

of  one  county  may  be  authorized  to  preside  in  another,  65. 
salaries  of,  39. 
selection  of,  39. 
tenure  of  office  of,  in  Superior  Courts,  39. 

Judicial  construction  of  words  in  Statute. 

not  adopted  by  re-enactment,  13. 

effect  of  repetition  in  subsequent  Act,  16. 

Judgments. 

declaratory,  validity  of,  178. 

foreign,  how  proved  in  evidence,  83,  97. 

Judicature  Act,  The  (R.S.O.,  c.  51),  163. 
Accountant  of  the  Supreme  Court,  210. 

expenses  of  office,  charge  on  income  of  funds  in  Court,  210. 
securities  vested  in,  210. 

to  be  taken  in  name  of,  210. 
Suitor's  Fee  Fund  Account  to  be  kept  by,  211. 

purpose  of,  211. 
to  be  a  corporation  sole,  210. 
vacancy  in  office  of,  provision  for,  210. 

F.  2 
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Judicature  Act,  The — Continued. 
Appeals. 

from  interlocutory  order,  186. 

from  judgment  not  to  be  heard  by  judge  making,  185. 

only  one  to  lie,  187. 

orders  not  subject  to  consent,   186. 

as  to  costs  which  are  in  the  discretion  of  the  Court,  186. 
time  within  which  must  be  brought,  188,  189. 
to  Court  of  Appeal. 

from  Divisional  Courts,  188. 
when  to  lie,  187. 
to  Divisional  Courts, 
when  to  lie,  187. 

Appointment  under  power,  validity  of  where  one  object  excluded,  177. 
Assessors. 

appointment  of,  194. 
fees  of,  194. 
Assignments  of  debts  and  choses  in  action,  181. 

where  several  claimants  under,  181. 
Chambers. 

judge  to  sit  in,  175. 
who  to  sit,  175. 
Clerk  of  the  Process. 

appointment  of,  202. 
to  keep  his  office  at  Osgoode  Hall,  204. 
to  make  quarterly  returns,  204. 
Commissions,  issue  of,  184. 

of  Assize,  etc. ,  Act  not  to  affect,  216. 
Constitutional  questions,  how  raised,  183. 

effect  of  part  performance  of,  182. 
Contracts,  effect  of  part  performance  of,  182. 

stipulations  in,  when  not  of  the  essence,  181. 
Costs,  discretion  of  Court  as  to,  198. 

appeal  from  order  respecting,  186. 
County  Courts. 

books  of  to  be  open  for  inspection,  217. 

cases  in,  when  may  be  tried  in  High  Court,  192,  216,  226,  227. 

fees  in  such  cases,  193. 
certain  High  Court  cases  to  be  tried  in,  192. 

powers  of,  in  such  cases,  192. 
Court  of  Appeal. 

constitution  of,  165,  166,  167,  175. 
Divisional  Courts  ot,  168. 
Judges  of,  absence  of,  169. 
may  hold  assizes,  167. 
powers  of,  176. 

who  to  preside  in  absence  of  Chief  Justice,  169. 
Judges  of  High  Court  Sitting  in,  168,  169. 
jurisdiction  of,  175,  176. 
how  exercised,  176. 
to  make  any  order  required,  176. 
to  quash  proceedings,  176. 
quorum  of,  167. 

may  be  made  up  by  Judges  of  the  High'Court,  168. 
seal  of,  170. 

single  Judge  of,  powers  of,  176. 
sittings  of,  160,  183. 
Criminal  matters. 

Act  not  to  affect  procedure  in,  217. 
Decisions,  judicial. 

See  also  INTERPRETATION  ACT. 

effect  of,  189. 

of  Court  of  Co  ordinate  Jurisdiction,  189. 

of  Divisional  Court,  189. 
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Judicature  Act,  The — Continued. 
Deputy  Clerks  of  the  Crown. 

appointment  of,  205. 
fees  of,  205. 

commutation  of,  205. 

when  may  be  retained,  206. 
office  hours  of,  205. 
offices  of,  where  to  be  kept,  207. 
salaries  of,  206. 
seals  of,  207. 
who  to  be,  205. 

Deputy  Registrars. 

appointment  of,  205. 

fees  of,  may  be  commuted,  205. 
when  may  be  retained,  206. 

office  hours  of,  205. 

offices  of,  where  to  be  kept,  207. 

who  to  be,  205. 

seals  of,  207. 
Divisional  Courts. 

business  of,  184. 

constitution  of,  168. 

decision  of,  effect  of,  189. 

how  composed,  185. 

jurisdiction  of,  184,  185. 

sittings  of,  185. 

Divisions  of  High  Court  abolished. 
Equitable  defences,  178. 

jurisdiction  of  High  Court,  177. 

relief  which  may  be  granted  to  defendants,  179. 

rights  and  duties  to  be  taken  notice  of,  179. 

rules  to  prevail  in  conflict,  183. 
Equitable  waste,  right  to  commit,  when  conferred,  180. 
Fees, 

of  public  officers  subprenaed  as  witnesses,  198. 

on  proceedings  in  Court  of  Appeal,  215. 
High  Court,  215. 
writs  and  process,  215. 

returns  of,  207. 

when  may  be  retained  by  officers,  206,  215. 

when  to  be  paid  in  stamps,  204. 

High  Court  of  Justice, 

books  of  to  be  open  for  inspection,  217. 

cases  in,  when  may  be  tried  in  County  Court,  192. 

constitution  of,  165,  166. 

County  Court  cases,  when  may  be  tried  in,  192. 

divisions  of  abolished,  185. 

judges  of. — See  Judges. 

jurisdiction  of,  170,— 174,  218. 

equitable,  170  171;  177. 

generally,  173. 

in  alimony,  172. 

in  partition,  172. 

in  revenue  matters,  171. 

respecting  validity  of  Provincial  act,  177. 

to  enable  infants  to  make  settlements,  173. 

to  grant  vesting  order,  172. 

to  relieve  against  penalties  and  forfeiture,  171,  177. 

to  remove  executor  or  administrator,  173. 

to  try  validity  of  wills,  173. 

where  no  adequate  remedy  at  law,  171. 

how  exercised,  175. 
sittings  of,  1.83,  185,  189,  190. 
official  guardian  of.     See  Official  Guardian. 

Infants— rules  of  Equity  regarding  to  prevail,  182. 
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Judicature  Act,  The — Continued. 
Injunction, 

when  damages  may  be  granted  instead  of  or  in  addition  to,  182. 
when  granted  by  interlocutory  order,  182. 
when  not  to  be  granted,  179. 
Inspector  of  Legal  offices, 
appointment  of,  211. 
books  to  be  produced  to,  212. 
duties  of,  211. 

inquiries  to  be  made  by,  212. 
stamps,  powers  as  to.  212. 
Interest, 

when  allowed,  197. 

by  way  of  damages,  197. 

on  debts  certain  and  overdue,  197. 
on  judgments,  197. 
Interpretation  section,  164. 

application  of,  13. 
Judges, 

absence  of,  provision  for,  167,  191. 
appointment  of,  39,  65. 

detachment  of  from  Chancery  Division,  166. 
in  chambers,  175. 

who  to  sit,  175. 
Local — County  Court  Judges  to  be,  216. 

number  of,  166. 

oath  of  169,  170. 

of  Court  of  Appeal.     See  Court  of  Appeal. 

of  one  county  presiding  in  another,  65. 

powers  of,  165,  174. 
as  to  juries,  196. 

precedence  of,  167. 

privileges  of,  174.  ^ 

qualification  of,  165. 

removal  of,  39. 

resignation  of  after  hearing  case,  166. 

salaries  of,  39. 

tenure  of  office  of,  39. 

to  make  arrangements  for  transaction  of  business,  186. 

transfer  of,  166. 

Judgments,  declaratory,  validity  of,  178. 
foreign,  pleadings  in,  197. 
in  Quebec,  actions  on,  197. 

Jury, 

agreement  of  ten  jurors  to  be  sufficient,  195. 
certain  cases  to  be  tried  with,  194. 

without,  199. 

death  of  member  of,  effect  of,  196. 
notice  requiring,  effect  of,  195. 
waiver  of,  195. 
when  to  be  given,  195. 
powers  of  judge  as  to,  196. 

verdict  of,  effect  of  when  given  by  ten  jurors,   196. 
special  when  may  be  directed,  196. 
when  questions  may  be  directed  to  be  answered,  197. 
legal  claims  to  be  given  effect  to,  180. 

Limitations,  Statutes  of  not  to  apply  to  express  trusts,  180,  381,  393,  669,  677,  684. 
Lis  pendens, 

form  of,  193 

must  be  registered  to  constitute  notice,  193. 
not  necessary  in  mortgage  actions,  193. 
order  vacating — generally  194. 

upon  non-prosecution  of  action,  193. 
where  claim  not  limited  to  lands,.  193. 
appeal  from,  194. 
costs  of,  194. 


INDEX.  885 


Judicature  Act,  The— Continued. 
Lis  pendens — Continued. 
effect  of,  194. 
registry  of,  194. 
Local  Judges, 

Judges  of  County  Courts  tt>  be,  216. 
Local  Master, 

appointment  of,  204,  205, 
fees  of,  may  be  commuted,  205. 
when  may  be  retained,  206. 
in  case  of  vacancy,  204. 
not  to  practice  in  certain  cases,  206. 
to  reside  in  his  county,    204. 

unless  relieved  from  doing  so,  206. 
Marshals  of  Assize, 

for  County  of  York,  207. 
remuneration  of,  207. 

not  to  receive  fees  in  criminal  cases,  207. 
Master-in-Ordinary,  references  to,  198. 
Merger,  by  operation  of  law,  180. 
Mortgage  actions,  181. 
Non-Jury  actions,  entry  of  for  trial,  191. 
Officers.    See  also  PCTBLIC  OFFICERS. 

appointment  of  by  Lieutenant-Governor,  202. 

distribution  of  business  among,  203. 

oath  of,  203. 

official  names  of  may  be  changed  by  Lieutenant-Governor,  202. 

to  give  security,  203. 

effect  of  neglecting  to,  203. 

Official  Guardian  ad  litem.    See  also  ACT  RESPECTING  INFANTS. 

account  of,  return  of  to  be  made  to  Lieutenant-Governor,  209. 

appointment  of,  208. 

costs  of,  208. 

of  solicitors  employed  by,  209. 
return  of  bv,  209. 

duties  of,  208. 

practising,  may  be  debarred  from,  209. 

salary  of,  208. 

transfer  on  appointment  of,  209. 
Official  referees. 

appointment  of,  204. 

who  to  be,  204. 

Orders-in-Council,  when  to  be  ratified  by  Legislature,  216. 
Osgoode  Hall,  certain  offices  to  be  kept  at,  204. 
Part  performance,  satisfaction  of  obligation  by,  182. 
Penalties,  jurisdiction  as  to,  171, 177. 
Prisons  of  the  High  Court,  what  are,  214. 
Proceedings. 

multiplicity  of,  to  be  avoided,  180. 

restraint  of,  179. 

stay  of,  when  granted,  179. 

to  be  disposed  of  by  one  Judge  when  possible,  184.  I 

Purchaser,  not  affected  by  irregularities  in  Orders  of  the  Court,  182. 
Restraint  of  proceedings,  powers  as  to,  179. 
Rules  of  Court. 

council  for  consideration  of,  201. 

Court  of  Appeal,  Judges  of  may  make,  200. 

effect  of,  200,  201. 

for  District  Courts,  201. 

former  rules  continued  where  not  inconsistent,  201. 

Judges  of  High  Court  may  make,  200. 

Lieutenant-Governor  may  authorize  judges  to  make,  200. 

Supreme  Court  may  make,  198. 

validity  of,  201. 

what  may  be  regulated  by,  198,  199,  200. 
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Rules  of  Law,  177. 

to  apply  to  all  courts,  183. 

Salaries  payable  out  of  the  Consolidated  Revenue  Fund,  214. 
-  Seals  of  Court  of  Appeal  and  High  Court,  170. 
Sheriff,  to  be  an  officer  of  the  Court,  214. 
Short  Title  of  Act,  163. 
Sittings  of  Courts,  183, 189, 190. 

general  docket  at,  191. 

hours  for,  191. 

non-jury  actions,  when  maybe  entered  for  trial  at,  191. 

number  of,  189,  190. 

place  where  to  be  held,  190. 

proceedings  where  judge  absent,  191. 

who  to  preside  at,  191.  • 

Special  Examiners. 

appointment  of,  213. 
pro  tern.,  214. 

examinations  to  be  taken  in  presence  of,  214. 

fees  of,  213,  214. 

not  to  solicit  examinations,  214. 

number  of,  213. 

Stay  of  proceedings,  when  granted,  179. 
Stenographers. 

appointment  of,  212.  • 

duties  of,  212. 

moneys  received  by,  how  applied,  213. 
Supreme  Court  of  Judicature,  constitution  of,  165. 
Terms,  abolition  of,  183. 
Vacations,  184. 

Witness  Fees  of  public  officers,  198. 
Jurisdiction. 

of  courts. 

County  Courts.     See  County  Courts  Act. 

Court  of  Appeal.     See  Judicature  Act. 

High  Court.    See  Judicature  Act. 

how  given,  16. 

provincial,  powers  as  to,  65,  71. 

Supreme  Court  of  Ontario.     See  Act  respecting. 

Vice  Admiralty,  50. 

of  Legislatures  of  Dominion  and  Provinces.     See  Legislative  Powers, 
of  Senate. 

does  not  extend  to  alimony,  54. 

Jurors.     See  also  JUDICATURE  ACT. 
legislative  powers  as  to,  65. 

Justices  of  the  Peace.— Act  to  protect  from  vexatious  actions  (R.S.O.  c.  88),  121. 
Actions  against. 

costs  in,  126,  132. 
damages  in. 

nominal,  126,  132. 
where  tender  of  amends  made,  125. 
Limitation  of,  124. 

Malice  and  want  of  reasonable  and  probable  cause  in 
what  constitutes,  128,  129. 
when  must  be  alleged  and  proved,  121. 
when  not  necessary,  122. 

Not  to  lie 

for  anything  done  under  warrant  to  compel  appearance  if  summons  disobeyed,  122. 
for  acts  done  under  order  of  High  or  County  Court  Judge,  122. 

statute  held  ultra  vires,  123. 

when  conviction  affirmed  on  appeal,  123. 
for  certain  mistakes  as  to  jurisdiction,  127. 
for  obedience  to  writ  of  mandamus,  126. 
until  conviction  quashed,  122,  129. 

notice  of  action  given,  124. 
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Justices  of  the  Peace— Continued. 

Not  to  be  brought  in  County  or  Division  Court  if  Justice  objects,  125,  232. 
Notice  of  action  in,  124, 129. 

defect  in  not  cured  by  tender  of  amends,  131. 

form  of,  130. 

is  a  condition  precedent  to  the  right  to  sue,  130. 

service  of,  131. 

time  within  which  must  be  given,  124,  131. 

to  whom  to  be  given,  129. 

want  of  must  be  raised  by  statement  of  defence,  130. 

what  must  be  stated  in,  131. 

when  not  necessary,  130. 

Payment  into  court,  124, 131. 

Plea  of  not  guilty  by  statute,  125, 131. 

Tender  of  amends,  125, 131. 

What  plaintiff  must  prove  to  succeed,  125. 

conviction,  quashing  of,  before  action  lies,  122,  129. 

protection  of  justice  by  order,  124. 

when  not  necessary,  129. 

Conviction  under  warrant  by  another  justice,  who  liable  for  defects  in,  122, 
Defects  in  form  not  to  deprive  justice  of  protection,  123. 
Description  of  offence— omission  of  from  information,  124. 
Jurisdiction  of  officer 

act  not  a  trespass  if  justice  within,  128. 

action  not  to  lie  for  certain  mistakes  as  to,  126. 

acts  done  in  excess  of,  liablity  for,  129. 

excess  of,  what  is,  128,  129. 

how  given,  128. 

Jurisdiction  to  appoint  Justices,  60,  61,  65. 
Meaning  of  expression  "justice  of  the  peace,"  8. 
Persons  held  to  be  within  the  act,  128. 

Land  Titles  Offices. 

proof  of  instruments  filed  in,  89. 

Landlord  and  Tenants'  Act  (R.S.O.  c.  70),  806.    See  also  OVERHOLDING  TENANTS'  ACT. 
Annuities,  definition  of,  807. 

apportionment  of,  807,  823. 
Apportionment. 

of  condition  of  re-entry,  808,  823. 
of  rent  and  other  periodical  payments,  807,  822. 
money  payable  under  policy  of  assurance,  808. 
part  apportioned, 

how  recoverable,  807. 
when  payable,  807. 

rent  to  be  deemed  to  accrue  from  day  to  day,  807. 
Assignment  for  benefit  of  creditors. 

assignee  may  retain  possession  for  balance  of  term,  817. 
preferential  lien  for  rent  on,  817. 
Assignment  of  lease. 

leave  for,  how  granted  where  lessor  under  disability,  809. 
Distress. 

attachment  of  rent  suspends  right  of,  829. 
exemptions  from,  815,  828. 
goods  exempt  from  execution,  815. 
not  property  of  tenant,  815. 
of  lodgers,  818,  830. 
seizure  of,  816,  819. 
lodger,  declaration  by,  818,  819,  830. 
payment  to  landlord  by,  819. 
penalty  for  seizure  of  goods  of,  819. 
tenant,  meaning  of  in  this  section,  816,  829. 
must  surrender  possession,  816. 
sale  of  growing  crops,  818,  829. 
liability  of  purchaser  of,  818. 
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Landlord  and  Tenants'  Act—Contimied. 

Dividends,  definition  of,  807. 
Ejectment. 

duty  of  tenant  to  give  notice  of  writ  of,  812,  828. 
where  half  year's  rent  in  arrear,  812,  828. 

discontinuance  on  tenant  paying  arrears  and  costs,  813. 
mortgagee  of  lease,  rights  of,  813. 
proceedings  where  tenant  seeks  equitable  relief,  813. 
right  of  landlord  to  re-enter,  812. 

how  exercised,  812. 

where  lease  determined  and  tenant  refuses  to  go  out,  814. 
security  by  tenant,  814,  828. 

limitation  of  action  on,  815. 
order  for,  814. 

judgment  on,  814. 
where  landlord  may  require,  814. 

Forfeiture  of  lease 

application  of  sections  as  to,  810. 
lease  until  breach,  effect  of,  810. 
notice  of  breach,  825. 
relief  against,  171,  809,  825. 
restrictions  on,  809,  823. 
waiver  of,  824. 

History  of  legislation  respecting,  820. 

License  to  do  act  forbidden  under  condition  in  lease,  effect  of,  810  826. 

Notice  to  quit. 

length  of,  812,  827. 

Re-entry- 
apportionment  of  condition  of,  808,  823. 
forfeiture  of  lease  by,  807,  823. 

Relation  of  landlord  and  tenant. 

not  to  depend  on  tenure,  807,  823. 
Rents. 

apportionment  of,  807. 

meaning  of,  807,  821. 
rent  charge,  822. 
seek,  822. 
service,  822. 

set  off  by  tenant  against,  817,  829* 

to  accrue  from  day  to  day,  807. 
Reversion, 

merger  or  surrender  of,  effect  of,  808,  823. 

not  necessary  for  creation  of  relation  of  landlord,  807,  822. 
Right  of  re-entry, 

apportionment  of,  808. 

demand  for  rent,  818. 

upheld,  809. 
Short  title  of  act,  806. 

Taxes,  covenant  to  pay,  not  to  include  local  improvements,  812,  827. 
Waiver  of  covenant, 

not  to  extend  beyond  the  particular  instance,  811. 
Writ, 

duty  of  tenant  to  notify  landlord  of  service  of,  812,  828. 

Law  and  Transfer  of  Property— Act  respecting  (R.S.O.  c.  119),  575. 
Assignment  to  assignor  and  another,  effect  of,  585,  593. 
Auctions,  582,  591. 

"  auctioneer,"  meaning  of,  582. 
"  puffer,"  meaning  of,  583. 
reserved — seller  may  bid  at,  583. 
seller  not  to  purchase  at,  583. 
unreserved — 

seller  not  to  bid  at,  583. 
when  deemed  to  be,  583. 
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Law  and  Transfer  of  Property— Continued. 

Bargain  and  Sale, 

power  of  corporations  to  use,  578,  590. 
registration  of  not  necessary,  578,  590. 
Concealment  of  deeds,  and  falsification  of  pedigrees , 

liability  for,  586,  593. 
Contingent  interests, 

not  to  be  defeated  by  determination  of  preceding  estate,  584,  588,  591. 
Conveyance  of  land, 

what  construed  to  include,  578,  589. 
Corporeal  hereditaments  to  lie  in  grant,  576,  587. 
Covenants  to  be  implied,  580,  590. 
how  enforced,  581. 
joint  and  several,  590. 

on  conveyances  by  direction  of  beneficial  owner,  581. 
by  trustee,  581.  vaa^j 

for  value  by  beneficial  owner,  580,  590. 
value  by  beneficial  owner,  580. 
run  with  the  land,  590. 
variation  of,  581,  590. 
where  not  implied,  581. 
Debentures  of  corporations, 

to  be  assignable,  585,  593. 
Deed— what  may  be  disposed  of  by,  577,  588. 
when  necessary 

assignment  of  chattel  interest  in  law,  577. 
exchange  of  lands,  577. 
feoffments,  576. 
leases,  577,  588. 
partition,  577. 

surrender  of  certain  interests  in  land,  577. 
Improvements  under  mistake  of  title,  584,  592. 
costs,  584,  585. 

from  unskilful  survey,  584,  592. 
lien  on  lands  for,  584. 

Interpretation,  575.  'a 

Payment  into  court,  579,  590. 
Powers. 

See  also  POWERS  OF  APPOINTMENT. 

execution  of,  581,  590. 

payment  to  tenant  for  life,  effect  of,  582,  591. 

release  of,  582,  591. 
Purchaser, 

rights  of  as  to  execution  of  deed,  577,  588. 
Purchaser  of  value  without  notice, 

not  necessary  to  prove  payment,  585,  593. 
Purchases  of  reversions,  585,  592. 

not  to  be  set  aside  for  undervalue,  585. 

onus  of  proving  undervalue  on  person  seeking  to  set  aside,  585. 
Receipt  in  deed  sufficient,  577,  578, 
Rent-charge 

release  of  part  of  land  subject  to,  effect  of,  583,  591 . 
Sales  freed  from  incumbrances,  579,  590. 
Scintilla  juris 

no  longer  necessary  to  support  future  and  contingent  uses,  583,  591. 
Tenancy  in  common, 

presumption  in  favor  of,  578,  589. 
Warranty, 

not  to  be  implied  from  words  "granted  "or  "  exchange/'  577,  589. 
Words  of  limitation, 

effect  of  conveyance  without,  576. 

xinnecessary,  576,  587. 
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Laws  of  England, 

how  far  in  force  in  Canada,  50. 

in  force  in  Provinces  at  Union  continued,  44. 

Leases-     See  also  LANDLORD  AND  TENANT  ACT. 

covenants  to  insure  in,  relief  against  forfeiture  for  breach  of,  171. 
registration  of,  712. 
to  be  by  deed,  577,  588. 

Legislative  Powers. 

Powers  of  Legislative  Bodies  in  Canada  generally, 
concurrent  powers  over — 

agriculture,  39. 

immigration,  39. 

effect  of  conflicting  enactments,  51. 

"  exclusive,"  not  to  limit  authority  of  Imperial  Parliament,  50. 
not  delegates  of  Imperial  Parliament,  51. 
over  persons  outside  the  Dominion,  50. 
to  punish  crimes  committed  outside  the  Dominion,  50. 
to  repeal  Acts  of  the  Province  of  Canada,  44,  72. 

Of  the  Dominion  : 

classes  of,  51. 
enumerated,  35. 

enumerated  powers  exclusive,  57. 
incidental,  how  far  extend,  54. 
Subjects  over  which  Dominion  has  powers — 
bankruptcy  and  insolvency,  36,  56. 
banks  and  banking,  36,  55. 
copyrights,  36,  56. 

criminal  law  and  procedure,  36,  56,  57. 
educational  matters,  38,  69. 
fisheries,  36,  53,  54,  55. 
game  acts,  55. 
harbors,  41,  48,  55. 
Indians  and  Indian  lands,  36,  56. 
interest,  36,  55. 
issuing  of  paper  money,  36,  55. 
licenses  generally,  55. 

for  butchers,  55. 

sale  of  liquors,  55. 
marriage  and  divorce,  35,  56. 

matters  relating  to  the  peace,  order  and  good  government  of  Canada,  35,  51 
navigation  and  shipping,  36,  53,  55. 
police  regulations,  55. 
railways,  38,  69. 
taxation,  55. 
to  appoint  judges,  36,  65. 

dispense  with  a  jury,  65. 

provide  for  uniformity  of  laws,  39. 

regulate  trade  and  commerce,  35,  54. 

Enactments  of  the  Dominion  held  intra  vires  respecting — 
actions  against  railway  companies,  53. 
banks  and  banking,  52. 
bigamy,  50. 
criminal  law,  52. 
criminal  proceedure,  52. 
elections,  52. 
evidence,  52. 
fisheries,  53. 

incorporation  of  companies,  52. 
insolvency,  52. 
railways,  53,  69. 
sale  of  liquor,. 52. 

works  constructed  over  navigable  waters,  53. 
penalties  for  bribery  at  Dominion  elections,  52. 
trial  of  Dominion  election  petitions,  52. 
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Legislative  P  o wers— Continued. 
Of  the  Dominion — Continued. 

Enactments  held  ultra  vires  of  the  Dominion  respecting— 
crimes  committed  beyond  the  jurisdiction,  50. 
fisheries,  53,  54,  55. 
liquor  licenses,  53. 
prohibition,  53. 
provincial  companies,  53. 
repeal  of  Temperance  Act,  1864. 

Of  the  Provinces :  . 

enumerated,  36. 

over  companies,  incorporation  of,  37,  55,  62. 

winding  up  of,  63. 

education,  63. 

Justices  of  the  Peace,  61. 

licenses  generally,  62. 
brewers,  62. 
butchers,  60,  62. 
for  retail  sale  of  intoxicating  liquors,  62. 

local  and  private  matters  in  the  Province,  38,  51,  57,  61,  67. 
when  conflicting  Dominion  Act  is  valid,  51. 

local  works,  37,  62. 

municipal  institutions,  61. 

navigable  rivers,  55. 

nuisances,  68. 

police  magistrates,  appointment  of ,  61,  68. 

prohibition,  58,  59,  68. 

property  and  civil  rights,  37,  63. 
nfringed  as  to — 

bankruptcy  and  insolvency,  63. 

criminal  law,  63. 

trade  and  commerce,  63. 

cases,  64. 
public  lands,  61. 

Queen's  Counsel,  appointment  of,  69. 
railways,  38,  69. 

solemnization  of  marriage,  37,  63. 
taxation,  55,  59,  60,  68. 
tenure  of  Provincial  offices,  60. 
trials  of  contraverted  election  petitions,  59. 
to  define  Provincial  powers  and  privileges,  59. 

"       the  officers  of  the  Crown  to  be  represented  in  Courts,  59. 

impose  punishment  to  enforce  Provincial  laws,  38,  57,  67. 

"  "  to  protect  members  of  the  Legislative  Assembly,  59,  69. 

relieve  members  from  civil  liability  for  acts  done  in  the  House,  59. 

Intra  vires,  Provincial  enactments  respecting — 
absentees,  proceedings  against,  66. 
administration  of  justice,  65. 
amendments  of  the  constitution,  59 . 
appeals  to  Supreme  Court,  66. 

arrangements  between  railway  companies  and  their  creditors,  64. 
assignments  for  the  benefit  of  creditors,  64,  65. 
bankruptcy  and  insolvency,  64. 
bills  of  lading,  rights  of  action  under,  64, 

sale,  65. 

Canada  Temperance  Act,  68. 
Courts,  65. 
criminal  law,  57,  64,  67. 

proceeding,  66. 

debts  contracted  under  a  local  Act,  64. 
delegation  of  judical  powers,  66. 

distribution  of  railway  estate  before  time  provided  by  will,  64. 
Division  Courts,  65. 
election  petitions,  66. 
execution  from  Provincial  Courts,  66. 
extension  of  town  limits  into  navigable  waters,  55. 
fraud  in  sale  of  milk,  64. 
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Legislative  Powers— Continued. 
Of  the  Provinces — Continued. 

intra  vires,  Provincial  enactments  respecting — Continued. 
gaol  limits,  66. 
habeas  corpus,  66. 

imposition  of  punishment  to  enforce  provincial  laws,  67. 
imprisonment  for  debt,  66. 
incorporation  of  companies,  55,  62. 
insurance,  63,  64. 

interference  with  members  of  the  Legislative  Assembly,  69. 
investigation  of  fires,  64. 
judges,  65. 

judgment  debtors,  66. 
jurors,  65. 

justices  of  the  peace,  61,  65. 
lands  dedicated  to  the^city'of  Toronto,  64. 

ownership  of,  65. 

public,  61. 
licenses,  62. 
local  works,  62. 
municipal  institutions,  61. 
nuisances,  68, 

police  magistrates,  61,  66,  68. 
procedure  in  civil  matters,  66. 
prohibition  of  retail  sale  of  liquor,  68, 
property  and  civil  rights,  63. 
qualifications  for  professions,  64. 
Queen's  counsel,  65,  69. 
railways,  69. 

when  inapplicable  through  intra  vires,  69. 
relief  of  an  embarrassed  society,  68. 
sale  of  liquors,  poisons,  etc. ,  64. 

separate  schools,  when  not  affecting  schools  existing  at  the  Union,  7(X 
solemnization  of  marriage,  63. 
subsidy  to  promote  a  railway,  68. 
taxation,  direct,  within  province,  59,  60,  68. 

of  ferries,  55. 

tenure  of  provincial  offices,  60. 
tolls,  revocation  of  right  to,  64. 
trade  and  commerce,  63. 
witnesses,  punishment  of,  64  (but  see  66). 
workmen's  compensation,  64. 
Provincial  enactments  held  ultra  vires: 

principles  governing  decisions,  57. 
enactments  respecting — 

bankruptcy  and  insolvency,  58. 

corporations,  58. 

criminal  law,  58. 
fisheries,  59. 
intoxicating  liquors,  58. 
public  harbors,  55,  59. 
railways,  58. 

repeal  of  Act  of  Province  of  Canada,  72. 
Supreme  Court,  58. 
taxation,  58. 

Libel  and  Slander.    See  DEFAMATION. 
Licenses, 

jurisdiction  as  to 

brewers,  62. 

butcher's,  55,  60,  62. 

fishery,  62. 

for  sale  of  liquors,  53,  55,  62. 

imposed  by  municipalities,  62. 

in  provinces  as  a  matter  of  police  regulation,  63. 

limiting  the  number  of,  62.  .,     ^ . 

prescribing  qualifications  for,  62.       '^aBT/fC-! 

when  in  reality  indirect  taxation,  62.  *b~~       ?  ^''' 
power  to  grant  includes  right  to  impose  penalties,  62. 
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Lieutenant-Governor, 

administration  in  absence  of,  31. 

application  of  provisions  of  B.N.  A.  Act  referring  to,  30. 

appointment  of,  29. 

executive  officers  by  in  Ontario  and  Quebec,  45. 

dissolution  of  Legislative  Assemblies  by,  34. 

how  far  represents  crown,  72. 

how  powers  vested  in  to  be  exercised,  30. 

exception  as  to  jurisdiction  of  province  to  amend  its  constitution,  37. 

may  authorize  judges  to  make  rules,  200. 

may  issue  proclamation  after  the  Union  under  the  authority  of  Act  before  Union,  46. 

may  refer  constitutional  questions  to  the  courts,  71. 

meaning  of  term,  6. 

oath  of  allegiance  of  members  of  Legislative  Council  and  Assembly 
to  be  taken  before,  43. 

oaths  to  be  taken  by,  30. 

of  Quebec,  constitution  of  townships  by,  46. 

orders  in  council  of  to  be  ratified  by  legislature,  216. 

pardoning  power  may  be  delegated  to,  67. 

proclamation  of,  how  issued,  6. 

removal  from  office  of,  29. 

salary,  30. 

tenure  of  office,  29. 

to  appoint  executive  councils  in  Ontario  and  Quebec,  30. 
masters,  accountant  and  taxing  officers,  202. 
Registrar  of  Court  of  Appeal,  202. 

to  appoint  and  remove  speaker  of  Legislative  Assembly  of  Quebec,  32. 

to  issue  writs  for  first  elections,  34. 

to  summon  Legislative  Assembly  of  Province,  33. 

vacancies  in  Legislative  Council  of  Quebec  to  be  filled  by,  32. 

Limitation  of  Actions.      See  also  ACT  RESPECTING  WRITTEN  PROMISES  AND  ACKNOW- 
LEDGMENTS OF  LIABILITY  AND  REAL  PROPERTY  LIMITATIONS  ACT. 

against  justices  of  the  peace,  124,  131. 
trustees,  180,  382. 

by  executors,  375. 

for  compensation  for  injuries,  137,  144,  152. 

for  newspaper  libel,  113,  117. 

relating  to  real  property. — See  Real  Property  Limitations  Act. 

Limitations  of  Actions,  Act  respecting  R.S.O.  c.  72,  294. 
for 

escape,  294. 
legacy,  298. 

money  levied  under  execution,  294. 
penalties,  294. 

rent  upon  a  demise,  294,  297. 
share  on  intestacy,  296,  298. 
of  account  between  merchants,  295,  297. 

on 

awards,  294. 

covenants  in  mortgages,  295,  297. 
recognizances,  294. 
specialties,  294,  297. 

where  time  specially  limited  by  statute,  295. 
disability  of  plaintiff,  effect  of  on.  295,  296,  297. 
joint-debtors,  some  within  Ontario  and  some  not,  295. 
Non-resident  defendant,  295,  297. 

plaintiff,  295. 

Part  payment,  effect  of,  296,  297. 
Written  acknowledgment, 

(See  also  WRITTEN  ACKNOWLEDGMENTS  OF  LIABILITY.) 

effect  of,  296,  297. 

when  required  to  take  case  out  of  statute,  301. 

Limited  Partnerships-     See  also  REGISTRATION  OF  CO-PARTNERSHIPS. 
Act  respecting,  484. 

business  within,  488. 
object  of,  488. 
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Limited  Partnerships— Continued. 

dissolution 

by  alteration,  485. 
notice  of  to  be  filed,  487. 
Certificate  of  continance  partnership,  485, 
contents  of,  484. 
fees  for  filing,  485. 
form  of,  485,  487. 

must  be  filed  before  partnership  deemed  to  be  formed,  485. 
where  to  be  filed, 

Certificate  of  continuance  of  partnership,  485. 
General  partners,  484. 

effect  of  becoming,  489. 
liability  of,  484. 
to  account,  486. 
to  actions,  486. 
to  transact  business,  484. 
Name  of  partnership,  486. 
Power  to  form  limited  partnerships,  484. 
Requisites  of,  488. 
Special  partners,  484. 

creditors  preferred  to,  486. 
liability  of,  484. 

by  intermeddling,  489. 
to  refund,  486. 

payment  by  must  be  in  cash,  488. 
privileges  of,  486. 
representations  by,  489. 
restrictions  upon  stock  of,  486. 
rights  of  inter  se,  489. 

should  not  sell  at  a  profit  to  partnership,  489. 
Lis  pendens. — See  JUDICATURE  ACT. 
Local  works — jurisdiction  of  provinces  as  to,  37. 

Locke  King's  Act,  642,  658. 

Lord  Campbell's  Act  (R.S.O.  c.  166),  154. 

See  also  TRUSTEES  AND  EXECUTORS,  WORKMEN'S  COMPENSATION  FOR  INJURIES. 
actions  for  death  caused  by  wrongful  act  or  default,  154,  156. 
defences  to,  156. 
by  duel,  155. 

for  whose  benefit  to  be,  156. 
in  whose  name  to  be  brought,  154. 
limitation  of,  155,  157,  160. 
new  cause  of  action  given  by  Act,  156. 
only  one  to  lie  for  the  same  cause,  155,  160. 
particulars  to  be  set  out  by  plaintiff,  155,  160. 
.where  not  brought  by  executors  within  six  months  may  be  brought  by  persons 

beneficially  interested,  155. 
Child,  meaning  of,  154. 
Damages, 

actual  damage  necessary,  157. 
amount  of,  how  fixed,  154,  157. 
apportionment  of,  154,  155,  156,  160. 
funeral  expenses  not  allowed,  157. 
how  divided,  154,  155,  156. 
insurance  money,  deduction  of,  159. 
legal  right,  lose  of  does  not  entitle  to,  157. 
loss  to  personal  estate  to  be  measure  of,   157. 
mental  sufferings  cannot  be  considered,  157. 
payment  of  into  court,  154. 

probable  duration  of  life  may  be  used  in  fixing,  157. 
reasonable  expectation  of  pecuniary  benefit  necessary  to  recover,  157. 
what  is,  158. 

parents',  158. 
husbands',  158. 
widow's  and  children's,  159. 
what  is  not,  158,  159. 
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Damages  —  Continued. 

verdict  for,  setting  aside,  159. 
when  widow  unable  to  recover,  157. 

Duels—  liability  of  principals  and  seconds  in, 
Parent,  meaning  of,  154. 

Lord  Tenderden's  Act,  302 
Lower  Canada. 

meaning  of  term,  6. 

Province  of,  to  constitute  Province  of  Quebec,  20. 

use  of  term  instead  of  "  Quebec  "  not  to  invalidate  document,  46. 

Lumber  dues. 

in  New  Brunswick,  43. 
in  other  provinces,  43. 

Lunatics.     Act  respecting,  (R.S.O.  c.  65,)  238. 

scope  of  Act,  243. 
English  Act  respecting,  application  of,  243. 

Appeals  from  orders  respecting,  242. 
Committees  of  estates  of. 
appointment  of,  245. 
duties  of  — 

to  file  inventory,  240. 

to  give  security,  240. 
instruments  executed  by  validity  of,  242. 
petition  by  for  leave  to  mortgage  or  sell,  241. 

contents  of,  241. 

truth  of  to  be  inquired  into,  241. 

sale  on,  241. 

how  proceeds  applied,  241. 

Contracts  by,  specific  performance,  of,  242. 
Costs  of  inquiries  respecting,  242,  246. 
Idiot—  definition  of,  243. 
Inquiry  as  to—  costs  of,  242. 
scope  of,  240,  245. 
by  commission,  238,  243,  244. 
execution  of,  244. 
persons  allowed  to  attend,  244. 
petition  for,  243. 
protection  of  person  pending,  244. 

property  pending,  240. 
quashing,  244. 
traverse  of,  238,  244. 
new  trial  of,  239. 

security  to  be  given  on,  239. 

time  for,  238,  244. 
trial  of,  238. 
when  barred,  239. 
who  have  right  to,  244. 

Lunacy—  inquiry  as  to, 

without  commission,  239,  245. 

declaration  of  lunacy  in,  240. 

examination  of  alleged  lunatic  in,  239. 

jury  may  be  required  in,  239. 

new  trial  of,  239. 

production  of  lunatic  in,  245. 

traverse  of,  not  allowed,  239. 

proceedings  in  lieu  of,  240. 
summary  declaration  of  lunacy,  245. 
jurisdiction  over,  238,  243. 

aliens  and  non-residents,  245. 
persons  included  by  term,  238. 
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Lunatics — Continued. 

Property  of,  protection  of,  240,  245. 

pending  commission,  244. 
payment  of  debts  out  of,  246. 
sale  of,  241,  246. 

succession  to  not  to  be  changed,  246. 
surplus  from,  how  applied,  242. 
Lunatic  trustee,  committee  of  to  act,  242. 
Magistrate,  meaning  of  term,  8. 

police,  appointment  of,  61,  68. 

Majority,  powers  of,  where  act  required  to  be  done  by  more  than  two,  10. 
Malice.     See  DEFAMATION.     JUSTICES  OF  THE  PEACE. 
Marriage,  exclusive  jurisdiction  of  Dominion  over,  36. 
does  not  include  soleminization  of,  37,  51,  63. 

Married  Women's  Property  Act,  The.    (R.S.O.  c.  163),  768. 

See  also  Dower,  The  Married  Women's  Real  Estate  Act. 
Administration  of  estates  of  married  women,  788. 

distribution  of,  614. 

rights  and  liabilities  of  legal  personal  representative,  777. 
Contracts  by  married  women. 

after  April  13th,  1897,  effect  of,  769,  784. 

before  April  13th,  1897,  deemed  made  with  respect  to  separate  estate,  769. 
to  bind  after  acquired  property,  769. 

joint,  785. 

power  to  make,  769. 

Debts  for  household  supplies. 

liability  for,  787. 

of  wife,  783. 

antenuptial,  773,  787. 

husband  and  wife  may  be  jointly  sued  for,  774. 
liability  of  husband  for,  773,  783. 
Earnings. 

of  minor  children,  protection  of,  775. 

to  be  separate  estate,  770,  781. 
Execution  of  general  power  by  will  of  married  woman. 

effect  of,  771. 
Executrix  or  trustee. 

married  woman  as,  775,  787. 
History  of  legislation  respecting,  778. 
Husband  and  wife. 

question  of  title  between,  summary  proceeding  as  to,  774,  788. 

torts  between,  773. 
Interpretation. 

"contract,"  768. 

"liabilities,"  768. 

"property,"  768. 
Property  held  jointly,  772,  781. 
Remedies  against  married  women,  769,  787. 

committal  to  gaol,  788. 

injunction,  788. 

judgment. 

how  enforced, 
is  not  personal. 

of  married  woman,  778,  787. 
Restraint  on  anticipation,  769,  785. 

power  of  court  to  bind  property  of  married  woman  notwithstanding,  771,  785. 

Separate  estate. 

alimony  is  not,  781. 

property  of  woman  married  before  4th  May,  1859,  769. 

between  4th  May,  1859  and  2nd  March,  1879,  770. 

since  2nd  March,  1872,  771,  780. 

since  4th  May,  1859,  770. 

on  or  after  1st  July,  1884,  771,  781. 

since  1st  July,  1884,  and  acquired  before  that  date,  77  S . 
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Married  Women's  Property  Act,  The— Continued, 
Separate  estate— Continued. 

power  to  hold  and  dispose  of  as  a  feme  sole,  768,  783. 

rights  of  woman  married  before  1st  July,  1884,  not  affected,  777. 

statutory  separate  estate,  779. 

stocks,  deposits,  etc.,  when  deemed  to  be,  771,  772. 

exception  where  fraudulent  investment  of  husband's  money,  772. 
husband  need  not  join  in  transfer  of,  772. 

under  express  settlement,  775,  779,  782. 

what  is,  779. 
Short  title,  768. 

Summary  of  law  respecting,  781. 
Torts. 

between  husband  and  wife,  773. 

of  wife,  liability  for,  773,  786. 

Married  Woman's  Real  Estate  Act,  The-    (R.  S.  0.  c.  165),  799. 

See  also  Dower,  Married  Women's  Property  Act. 
Bar  of  dower. 

by  infant  wife  before  5th  May,  1894,  799,  804. 

since  that  date,  800. 
Concurrence  of  husband. 

order  dispensing  with,  801,  805- 
filing  of,  803. 
form  of,  802. 
judge's  fee  on,  803. 
may  be  endorsed  on  deed,  803. 
registration  of,  803. 

fee  for,  803. 
unnecessary,  804. 

Conveyances  by  married  women. 

defective,  when  validated,  800,  804. 

exceptions,  804. 
power  to  make,  799. 

when  married  woman  an  infant,  effect  of,  805. 
with  husband  since  29th,  March,  1873,  when  validated,  801. 
without  husband  before  29th  March,  1873,  when  validated,  800 
Interpretation. 
"judge,"  799. 
"real  estate,"  799. 

Master  and  Servant. 

Act  respecting,  (R.  S.  0.  c.  157),  310. 

accounts,  impeachment  of  by  workman,  311. 

agreements  by  which  workmen  may  share  in  profits,  310,  31  lr 

when  within  the  Act,  310. 

for  service,  310,  311. 

verbal,  not  to  exceed  one  year. 

Mercantile|Amendment  Act.    (R.  S.  0.  c.  145).    432. 

Bills  of  lading.    See  also  ACT  RESPECTING  BILLS  OF  LADING.     439. 
how  far  evidence,  433. 
rights  and  liabilities  of  consignees  and  endorsees  of,  433. 

partners  not  within  provisions  as  to,  438. 
Sureties- 
rights  of  on  payment  of  debt,  432,  437. 
securities,  right  of  to,  437. 

what  are,  438. 
who  are,  437. 

Warehouse  receipts,  433. 
See  also  BANK  ACT. 

lien  on  timber  for  advances  under,  435. 

limit  of  time  for  which  goods  or  timber  may  be  held  under,  434,  435. 
rights  and  liabilities  tinder  as  collateral  security,  434. 
sale  under,  435. 
transfer  of  when  given  for  crude  petroleum,  436. 

Merchant  Shipping  Act.    (Imperial), 
application  of,  71. 

repeal  of  by  colonial  legislatures,  7l« 
G2 
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Merger,  by  operation  of  law,  180. 

Military  Forces — command  of  continued  in  the  Queen,  22. 
exclusive  authority  of  Dominion  over,  35. 

Misdemeanour,  meaning  of,  13. 

"Month,"  meaning  of ,  7. 

Mortgages  of  Real  Estate,  Act  respecting.   (R.  S.  0.  c.  121).  See  also  REGISTRY  ACT.  594. 
Advance  on  joint  account, 

effect  of,  598,  608. 
Application  of  Act,  606. 
Assignee  of  mortgage, 

validity  of  certain  sales  by,  605,  611. 
Assignment  instead  of  reconveyance, 
right  of  mortgagor  to,  595,  606. 
does  not  apply  to  mortgagee  in  possession,  595. 
not  prevented  by  contrary  stipulation,  595. 
to  whom  extends,  595,  606. 
Covenants  implied 

application  of  sections  respecting,  597. 
are  joint  and  several,  597,  607. 
in  mortgage  by  beneficial  owner,  596. 
of  chattels,  607. 
of  leasehold,  596. 

Discharges  of  mortgage.    See  also  REGISTRY  ACT. 

validity  of  598. 

by  mortgagees,  survivors  and  executors,  599,  607. 
where  money  advanced  on  joint  account,  598. 
Distress  by  mortgagee, 

for  interest  payable  as  rent,  608. 

limitation  of  right  of,  599,  608. 

reimbursement  of  officer  or  assignee  paying  money  to  relieve  from,  600. 

Executors  of  mortgagee, 
powers  of,  598,  607. 
Insurance, 

application  of  money  payable  under,  595,  607. 
implied  power  to  affect  on  default,  601. 
Interpretation,  594, 
Mortgagor, 

who  is,  606. 
Payment 

bonafide  to  trustee,  etc.,  effect  of,  599. 

of  principal  after  default,  600,  609. 

pursuant  to  notice  of  sale  to  be  accepted,  604. 

where  dispute  as  to  costs,  604. 
Power  of  sale  implied  on  default. 

application  of  provisions  respecting,  603. 

purchase  money  on  sale  iinder,  600,  602,  609. 
improper  exercise  of  not  to  defeat  purchaser's  title,  601. 
notice  to  be  given  before  exercising,  601. 
form  of,  602. 

registration  of,  602.     See  also  Registry  Act. 
affidavit  for,  602. 
certified  copy  of  as  evidence,  602. 
service  of,  601 

on  infant  heirs,  601. 
powers  incidental  to,  601. 

to  call  for  title  deeds  and  conveyance  of  legal  estate,  603. 
to  convey  mortgagor's  interest  to  purchaser,  603. 
to  give  receipts  for  purchase  money,  601. 
to  insure,  601,  609. 

to  make  conditions,  rescind  and  buy  in,  601. 
when  exercisable,  600. 
under  Short  Form  mortgage. 

when  mortgagor  selling  under  may  proced  under  this  Act,  603. 
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Mortgages  of  Eeal  Estate— Continued. 
Proceedings 

not  to  be  taken  until  lapse  of  time  mentioned  in  notice  of  sale,  604,  610. 

order  allowing,  604. 

proof  for,  604. 
Purchaser  of  mortgage 

may  set  up  defence  of  purchase  for  value,  605,  610,  611. 
Release  of  equity  of  redemption 

effect  of  prior  mortgagee  acquiring,  597. 
as  to  priority  under  Registry  Act,  598. 

not  to  cause  merger,  595,  607. 
Taxation  of  mortgagee's  costs,  604. 
Title  deeds 

right  of  mortgagor  to  inspect,  595,  607. 
Title  of  Act 

misleading,  606. 

Mortgagor,  suit  by 

for  possession,   181. 

no  Us pendens  need  be  registered  in,  193. 

Mortmain  and  Charitable  Uses  Act,  The.    RS.O.  c  112,)  571 

application  of  Act,  571,  573. 

only  to  legacies  otherwise  void,  572. 
Charitable  Uses,  573. 

devise  to  a  diocese  is  not,  574. 
Early  Statutes,  572. 

Jurisdiction  of  High  Court  under  the  Act,  how  exercised,  572. 
Land. 

devised  to  charity  to  be  sold. 

meaning  of,  571,  574. 

power  to  retain  for  occupation,  572. 

where  remains  unsold  after  two  years,  571. 
Objects  of  Act,  573. 
Personalty  directed  to  be  laid  out  in  land,  572. 

impure  not  subject  to  Mortmain  Acts  572. 

Municipal  Act. 

application  of  interpretation,  section  of  13. 

Municipal  Corporations. 

Provincial  Powers  respecting  37,  61. 

cannot  delegate  powers  not  possessed  by  the  Province,  61. 

may  authorize  granting  of  licenses  by,  62. 

may  extend  boundary  of  to  centre  of  navigable  river,  55,  61. 

may  impose  a  payment  for  non-payment  of  taxes  levied  by  60,  61. 
Mutes- — Evidence  of — see  WITNESSES  AND  EVIDENCE. 
Name. 

common,  use  of,  6. 
Naturalization. 

Exclusive  authority  of  Dominion  over,  36. 

Naval  Forces — command  of  vested  in  Queen,  22. 

powers  of  Dominion  as  to,  22. 
Navigable  Waters. 

jurisdiction  over 

Dominion  51,  55. 
Provincial,  55,  61,  62. 

Navigation  and  Shipping. 

jurisdiction  of  Dominion  as  to  36,  53,  55r 
exceptions  to,  55. 

New  Brunswick, 

limits  of,  20. 

constitution  of  continued  by  B.N.A.  Act  34. 
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New  Brunswick— Con  tin  ued. 

electoral  districts  of,  26. 

grant  to  for  ten  3rears,  42. 

House  of  Assembly  of,  continued,  34. 

lumber  dues  in,  43. 

representation  of  in  House  of  Commons,  25,  28. 

seat  of  government,  31. 

Newspaper.     See  DEFAMATION. 
"Next," 

how  construed,  6. 

Notarial  Documents  as  evidence. 

See  WITNESSES  AND  EVIDENCE. 
Notice. 

judicial,  see  Witnesses  and  Evidence, 
of  intention  to  use  copy  of  instrument  as  evidence. 
See  WITNESSES  AND  EVIDENCE. 

Notice  of  Action. 

in  actions  against  public  officers. 
See  JUSTICES  OF  THE  PEACE. 
in  libel  actions,  see  DEFAMATION. 

Notice  of  Injury. 

See  WORKMENS'  COMPENSATION  FOR  INJURIES. 

Notice  to  quit.     See  EXECUTION  ACT,  LANDLORD  AND  TENANT  ACT,  OVERHOLDING  TEN' 

ANT'S  ACT. 

Nova  Scotia, 

Constitution  of  continued  by  B.N.A.  Act,  34. 

Electoral  districts  of,  26. 

first  election  for  Legislative  Assembly  in,  34. 

limits  of,  20. 

Representation  of  in  House  of  Commons,  25,  28. 

Seat  of  Government,  31. 

"Now," 

how  construed,  6 

Nuisances — powers  of  Provinces  as  to,  61,  68. 
Number — how  expressed,  8. 
Numbers,  of  sections,  constituent  parts  of  an  Act,  14. 

Oath. 

by  Lieutenant-Governor,  etc,  30. 
includes  affirmation  and  declaration,  7. 
who  may  administer,  7. 

when  affirmation  made  instead,  77,  78. 

when  made  out  of  Ontario,  85. 

Oath  of  Allegiance. 

by  members  of  Senate  and  House  of  Commons,  43,  49. 

by  members  of  Legislative  Assembly,  43,  49. 
Offence,  committed  under  an  Act  afterwards  repealed,  12. 

under  more  than  one  Act,  13. 

Offi.cial  Documents,  how  proved  in  evidence.     See  WITNESSES  AND  EVIDENCE. 
Ontario,  Province  of. 

electoral  districts  of,  25,  31. 

election  laws  of  at  union  continued,  33. 

first  election  in,  for  Legislative  Assembly,  34. 

how  constituted,  20. 

legislature  for,  31. 

representation  of  in  House  of  Commons,  25,  28. 

seat  of  Government  of,  31. 

Operation  of  Statutes.     See  INTERPRETATION  ACT. 
Orders  for  Chattels.     See  CONDITIONAL  SALES  OF  CHATTELS. 
Overholding  Tenants  Act,  The.    (R.S.O.  c.  171),  831. 

See  also  The  Landlord  and  Tenant  Act.     The  Execution  Act. 
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Overholding  Tenants  Act,  The— Continued. 
Ejectment. 

liability  of  landlord  for,  837. 
Interpretation. 

"landlord,"  831. 

"tenant,"  831,  836. 
Notice  to  quit.     See  also  EXECUTION  ACT. 

requisities  of,  836. 
service  of,  837. 
Proceedings  against  overholding  tenants. 

affidavit  of  landlord  in,  not  evidence,  837. 
appearance,  proceedings  in  default  of,  832. 

on,  832. 

application  to  Judge  for  inquiry,  831. 
appointment  for  inquiry,  832. 

notice  of,  832 
costs  of,  833. 

defences  of  tenant  in,  837. 
execution  on,  833. 
how  entitled,  833. 

jurisdiction  of  County  Court  in,  what  necessary  to  give,  836. 
other  remedies  of  landlord  not  affected  by,  833. 
removal  of  by  certiorari,  832,  837. 
service  of  papers  in  833. 
summoning  of  witnesses  in,  833. 
to  form  part  of  records  of  Court,  832. 
writ  of  possession,  form  of  with  costs,  834 

without,  835. 
writ  of  restitution,  833. 
Scope  of  the  Act,  836. 
Short  title  of  Act,  831. 

Parties  to  an  action,  evidence  of.   «8ee  WITNESSES  AND  EVIDENCE. 
Partition,  jurisdiction  of  High  Court  in,  172. 
Partnerships,  Limited.     See  LIMITED  PARTNERSHIPS. 

registration  of.     See  Registration  of  Co -Partnerships. 
Patents  Of  invention,  exclusive  authority  of  Dominion  over,  36. 

Payment  into  Court. 

in  actions  against  Justices  of  the  Peace.     See  JUSTICES  OF  THE  PEACE. 

in  actions  under  Lord  Campbell's  Act.     See  LORD  CAMPBELL'S  ACT. 

in  newspaper  libel  actions.     See  DEFAMATION. 

"Peace,  order  and  good  government,"  jurisdiction  of  Dominion  over  matters  relating 
to,  51. 

Penalties. 

application  of,  67. 

for  enforcing  provincial  laws,  jurisdiction  as  to,  38,  57,  67. 

jurisdiction  of  High  Court  respecting,  171,  177. 

recovery  and  appropriation  of  where  no  mode  specified,  9. 

relief  against,  171,  177. 

right  to  grant  licenses  includes  right  to  impose,  62. 

under  repealed  Act,  12. 

under  Election  Act,  infant  cannot  sue  for,  15. 

when  may  be  recovered  on  indictment,  9. 

where  imposed  for  breach  of  duty  under  private  Act,  15. 
"  Person,"  meaning  of,  7-14. 
Plural  number,  includes  singular,  8. 

Police  Magistrates, 

appointment  of,  61,  68. 

Police  Regulations, 

jurisdiction  of  Dominion  respecting,  55. 
of  Provinces  respecting,  61,  63. 

Possession, 

actions  for  by  mortgagor,  181. 
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Powers  of  Appointment, 

donee  may  release,  582. 
execution  of  by 

deed,  581. 

will,  638. 

will  of  married  woman,  771. 
rules  of  law  as  to  illusory  appointments,  177. 

Powers  Of  Attorney,  Act  respecting  (R.  S.  0.  c.  116,)  299. 

revocation  of  by  death  or  insanity  of  principal  before  this  Act,  300. 

validity  of  acts  done  in  ignorance  of  death  of  constituent,  299. 

when  irrevocable,  300. 

where  provision  expressly  made  for  exercise  after  death  of  constituent,  299,  300. 

Powers  of  Attorney, 

registration  of,  716,  729. 

Powers  implied, 

of  public  officers,  8. 

of  sale  under  mortgage.     See  MORTGAGES  OF  REAL  ESTATE. 

vested  in  corporation  by  words  constituting  it,  8. 

where  authority  to  appoint  a  public  officer  is  given,  8. 

where  power  to  enact  is  given,  10. 

Powers, 

of  confiscation,  51. 

of  legislation.     See  LEGISLATIVE  POWERS. 

delegation  of  51. 
to  regulate  does  not  allow  prohibition,  54. 

Preamble  of  Statutes, 

form  of  enacting  clause  to  be  inserted  in,  4. 
to  be  deemed  part  of  Act,  10. 
when  may  be  referred  to,  15. 

Precious  Metals, 

do  not  pass  with  a  Crown  grant,  71. 

unless  expressly  conveyed,  71. 
Prescription.     See  REAL  PROPERTY  LIMITATION  ACT. 

Private  Act, 

application  of,  13. 
how  construed,  15. 
presumption  against,  10,  15. 

Act  not  private  because  operation  locally  limited,  15. 

where  penalty  provides  for  breach  of  duty  imposed  by,  no  action  for  damages  for 
breach  of  such  duty,  15. 

Privilege, 

in  actions  or  libel  and  slander,  see  DEFAMATION. 

Procedure, 

legislative  powers  as  to  in  civil  matters,  38,  66. 

in  criminal  matters,  36. 

uniformity  in,  in  the  provinces,  jurisdiction  of  Dominion  to  make  provision  for,  39. 

Proclamation.    See  also  B.  N.  A.  ACT. 
definition  of,  16. 
how  proved.     See  Witnesses  and  Evidence. 

Promissory  Notes.     See  BILLS  OF  EXCHANGE. 
Public  Debt, 

authority  of  Dominion  over,  35. 

of  Nova  Scotia  and  New  Brunswick,  interest  to  be  paid  on  difference  between  and 

stipulated  amounts,  41. 
provincial,  assets  connected  with,  41. 

Canada  to  be  liable  for,  41,  72. 

interest  on  excess  of  to  be  deducted,  42. 

Liability  of  New  Brunswick  for,  41. 
of  Nova  Scotia  for,  41. 
of  Ontario  and  Quebec,  41,  72. 
of  Upper  and  Lower  Canada,  arbitration  as  to,  46. 


INDEX.  903 

Public  Lands, 

exempt  from  taxation,  43. 

of  Provinces  at  the  Union  to  belong  to  them,  41. 
beds  of  lakes  and  rivers  vested  in  Crown,  61. 
conveyance  of  does  not  include  precious  metals,  71. 
escheated  lands  belong  to  Provinces,  61. 
Indian  Lands, 

belong  to  Province  on  extinguishment  of  Indian  title,  56,  61. 
title  to  .vested  in  Crown,  61. 

Public  Moneys, 

how  paid  over  and  accounted  lor,  9. 
Public  Officers, 

actions  against.     See  Justices  of  the  Peace, 
appointment  of — 

effect  of  words  authorizing,  8. 

to  be  during  pleasure,  9,  15,  60. 
directions  to,  to  include  successors,  9. 
fees  of,  206,  215. 

when  subpoenaed  as  witnesses,  198. 
implied  powers  of.  8. 

not  elegible  for  election  to  Legislative  Assembly,  33. 
of  Dominion, 

appointment  of,  61. 
salaries  of,  35. 
of  Provinces, 

continued  by  B.  N.  A.  Act,  44. 
jurisdiction  over,  37. 

Public  Works, 

of  each  Province  at  time  of  Union  to  be  the  property  of  Canada,  41,  48. 

Purchaser, 

not  affected  by  irregularities  in  orders  of  court,  182. 

of  mortgage  may  set  up  defence  of  purchase  for  value  without  notice,  605. 

Punishment, 

authority  to  impose, 

of  Dominion,  36. 

of  Provinces,  67. 

of  witnesses,  authority  of  Province  to  impose,  64,  66. 
where  none  provided  by  Provincial  Act,  67. 

Pardoning  Power,  as  to  offences  against  Provincial  enactments,  67. 
of  Crown,  extent  of,  72. 

Parliament,  Imperial, 

Acts  of,  in  force  in  Canada,  50. 

supreme  authority  of  not  limited  by  B .  N .  A.  Act,  80. 

Parliament  of  Canada, 

certain  provisions  relating  to,  to  apply  to  legislatures  of  Provinces,  35. 

concurrent  jurisdiction  of,  39. 

debates  in,  may  be  in  French,  44. 

empowered  to  pass  remedial  laws  regarding  separate  schools,  38. 

empowered  to  make  provision  for  uniformity  of  laws  in  the  provinces,  39. 

exclusive  jurisdiction  of,  35. 

incidental  jurisdiction  of,  how  far  extends,  54. 

how  constituted,  22. 

journals  of, 

both  English  and  French  to  be  used  in,  44. 

entry  of  Governor-General's  messages  to  be  made  in,  29. 
may  confer  jurisdiction  on  Imperial  Vice-Admiralt}'  Courts,  50. 
may  interfere  with  public  rights  in  navigable  waters,  51. 
may  establish  a  general  Court  of  Appeal  for  Canada, 
not  a  delegate  of  the  Imperial  Parliament,  51. 
power  given  to  to  perform  treaty  obligations, 
session  of,  first,  22. 

to  be  held  yearly,  22. 
to  fix  salaries  of  judges,  39. 
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Qualifications. 

of  Legislative  Councillors  in  Quebec,  32. 
of  licensees — province  may  prescribe  62.     * 
of  Senators,  23. 

Quarantine— exclusive  authority  of  Dominion  respecting,  36. 

Quebec,  Province  of 

as  constituted  by  B.N.A.  Act,  20. 
election  laws  of  at  Union  continued,  33. 
electoral  districts  of,  25,  48. 

how  altered,  32, 

first  election  for  Legislative  Assembly  in,  24. 
Legislature  of,  31. 
Legislative  Assembly,  32. 

Council,  31. 

representation  of  in  House  of  Commons,  25,  28. 
seat  of  Government  of,  31. 
townships  in,  constitution  of  by 

Lieutenant-Governor,  46. 

Queen,  The 

application  of  provisions  of  B.N.A.  Act  respecting  assent  by  to  bills,  29. 
command  of  armed  forces  vested  in,  22. 
executive  government  of  Canada  vested  in,  20. 
meaning  of  expression  "  The  Queen,"  6. 

Queen's  Counsel,  appointment  of,  60,  65,  69. 

Queen's  Privy  Council  for  Canada. 

constitution  of,  21. 
Questions,  Constitutional — see  CONSTITUTIONAL  QUESTIONS. 

tending  to  criminate, — see  WITNESSES  AND  EVIDENCE. 
Quorum. 

of  House  of  Commons,  27. 

judges — see  JUDICATURE  ACT. 

of  Legislative  Assemblies  of  Ontario  and  Quebec,  34. 

of  Legislative  Council  of  Quebec,  32. 

of  Seriate,  25. 

Railways. 

belonging  to  Dominion  not  subject  to  Provincial  Railway  Aet,  63,  69. 

declared  to  be  for  general  advantage  of  Canada,  69. 

Intercolonial,  47. 

Provincial  jurisdiction  over,  37,  58,  62,  63,  69. 

Real  Property  Limitation  Act,  The  (R.S.O.  c.  133)  659. 

how  differs  from  English  Act,  674. 

origin  of  Act,  674. 
Acknowledgment  in  writing,  680. 

by  one  of  several  mortgagees,  666. 

by  whom  to  be  signed,  680. 

effect  of,  681. 

equivalent  to  possession,  665.  • 

sufficiency  of,  681. 

to  one  of  several  mortgagors,  666. 

to  whom  to  be  made,  681. 
Administrator. 

to  claim  as  if  no  interval  between  death  and  grant  of  letters,  664. 
Commencement  of  Act,  660. 
Continual  Claim. 

not  to  preserve  right,  664,  680. 
Coparceners,  680. 

effect  of  possession  by  one  of  several,  664. 

Descent  cast,  discontinuance  or  warranty  not  to  defeat  right,  664. 
Disabilities,  671, 685. 

easements,  671. 

land  or  rent,  672. 
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Real  Property  Limitation  Act— Continued. 

Dower,  arrear  of,  682. 

action  for  to  be  brought  within  10  years,  668. 
agreement  in  lieu  of,  684. 

arrears  of  for  six  years  only  to  be  recovered,  665. 

when  right  to  bring  action  for  accrues  when  dowress  in  possession,  668,  684. 
Easements  by  prescription. 
Crown  bound  by,  692. 
enjoyment  of,  688. 

"as  of  right,"  686,  692. 
must  be  continuous,  691. 
next  before  action,  690. 
disabilities,  671,  692. 
how  periods  for  calculated,  670. 
in  gross,  687. 
indefeasible,  688,  689. 

light — easement  of  by  prescription  abolished,  670,  690. 
outside  the  statute,  687. 
presumption  not  admissable  on  proof  of  enjoyment  for  less  than  prescribed  period, 

671. 

profit  a  preudre,  688. 
requisites  of,  687. 

rights  of  way  and  water,  period  for,  670,  688. 
period  of  enjoyment  for  670,  688. 
what  party  claiming  must  allege,  671. 
how  calculated,  670. 

proof  of,  671. 
Entry. 

by  owner  on  part  of  lands,  effect  of,  679. 
not  deemed  possession,  664. 

Extinguishment  of  right,  at  end  of  period  of  limitation,  665,  672. 
Fraud. 

acquiesence  in,  equitable  rule  as  to,  preserved  669. 
time  not  to  run  while  undiscovered,  669,  677. 
except  in  case  of  bona  fide  purchaser,  669. 
Interest  charged  on  land. 

arrears  of,  recoverable  for  6  years  only,  66. 

exception  in  favor  of  subsequent  mortgagee  where  prior  one  in  possession,  666, 

682. 
Interpretation. 

"assurance,"  660. 
"land,"  660. 
"  rent,"  660. 
Joint  Tenants. 

possession  by  one  of  not  possession  of  others,  665.  680. 
Land  or  rent,  actions  to  recover. 
disabilities,  672. 

to  be  brought  within  ten  years,  661. 
when  time  commences  to  run,  671,  675. 
against  mortgagees,  676. 
remainderman,  676. 
as  to  future  estates,  663,  676. 
wild  lands,  661. 
on  alienation,  661. 

on  death,  661.  . 

on  dispossession,  661, 
on  forfeiture  or  breach  of  condition,  663. 

new  right  of  remainderman  on  his  estate  coming  into  possession,  663. 
where  rent  under  written  lease  wrongfully  received,  662,  675. 
where  subject  to  tenancy,  675, 

at  will  662,  675. 

not  to  be  deemed  to  be  in  case  of  mortgagee  or  cestiu  que  trust,  662. 

from  year  to  year,  662,  675. 
Money  charged  on  land  and  legacies,  682,  683. 

express  trust  not  to  enlarge  time  for  recovering,  667,  682. 
when  deemed  to  be  satisfied,  667. 
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Real  Property  Limitations  Act— Continued. 
Mortgages,  684. 

absence  of  redemise  clause,  effect  of,  683. 
acknowledgment  by  one  of  several  mortgagees,  666. 
to  one  of  several  mortgagors,  666. 
action  on  covenant  in,  683. 
foreclosure,  effect  of,  684. 
judgment  for,  683. 

mortgagee  may  enter  or  sue  within  ten  years  from  last  payment,  667. 
mortgagor  barred  after  ten  years,  666,  682. 
payments  under,  683. 
when  time  commences  to  run,  676. 
Possession. 

acquisition  of  rightful  title  by  person  in,  678. 
adverse  677. 
against  infants,  677. 
boundaries  of  679. 
by  administrator,  679. 

caretaker,  678. 

dowress,  668,  684. 

guests,  668. 

relations  of  heir,  665,  680. 

schoolmaster. 

trespasser,  678. 

wife,  678. 
of  wild  land,  679. 
under  defective  title,  678. 
Relations. 

possession  of  not  possession  of,  heir,  665,  680. 
Rent.    See  LAND  OR  RENT. 

arrears  of  recoverable  for  six  years  only,  666,  682. 

meaning  of,  674. 

receipt  of  deemed  receipt  of  profits,  668. 
Short  title  of  Act,  660. 
Tenants  in  common. 

effect  of  possession  by  one  of,  664,  680. 
Tenant  in  tail. 

bar  of  bars  those  whose  estates  he  might  have  barred,  668,  677. 

death  of  while  time  running,  effect  of,  668. 

possession  under  assurance  by,  effect  of,  668,  684. 
Title  toy  possession,  674. 
Trespassers,  675. 

successive,  675. 
Trusts,  express. 

not  to  extend  time  to  recover  money  charged  on  land,  667,  682. 
right  of  cestui  que  trust  under — 

against  trustee  not  to  be  barred  by  statute,  180,  381,  393,  669,  677,  684. 
when  accrues  against  purchaser,  669. 

Receipt  Notes.     See  CONDITIONAL  SALES  OF  CHATTELS. 

Registered  Instruments — as  evidence.     See  WITNESSES  AND  EVIDENCE,  REGISTRY  ACT. 

Registration  of  Co-partnerships,  Act  respecting  (R.  S.  0.  c.  152),  490. 

cheese  manufacturing  companies  excepted  from,  493. 
object  of,  496. 
Declaration  of  partnership. 

allegations  in,  effect  of,  491. 

filing  of,  490. 

by  person  using  "  and  Company,"  492. 

within  six  months,  491. 

penalty  for  omitting,  492. 

suing  for,  496. 

form  of,  492,  494. 

how  executed  by  absent  members,  490. 

liability  of,  partner  not  signing,  491. 

•  ersons  signing  deemed  partners  until  new  declaration  filed,  491. 
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Registration  of  Co-partnerships— Continued. 
Declaration  of  partnership— Continued. 

registrar  to  record,  492. 

requisites  of>  490. 

when  change  in  partnership. 
Declaration  of  dissolution  of  partnership,  491. 

form  of,  494. 

necessity  for,  496.          • 
forms,  494,  495. 
Partners. 

actions  against  where  no  declaration  filed,  491. 
individually,  496. 
in  partnership  name,  496. 
on  instrument  in  writing,  492. 

liability  of  where  fail  to  declare,  491. 

rights  of,  inter  se,    491. 
Partnerships  within  the  Act,  497. 
registrar. 

books  to  be  kept  by,  493. 

duties  of,  as  to  filing  declarations,  492,  493. 

fees  of,  493. 
Trading  in  firm  name. 

declaration  must  be  filed,  492,  497. 

Registration  of  Limited  Partnerships. 

See  LIMITED  PARTNERSHIPS  AND  REGISTRATION  OF  CO-PARTNERSHIPS. 

Registry  Act,  The  (R.S.O.  c.  136)  699. 
affidavit  of  execution,  712. 

affirmation  instead  of,  715. 

before  whom  to  be  sworn,  713. 

certain  defects  in  not  to  invalidate,  712. 

form  of,  755. 

in  case  of  instruments  respecting  purchase  of  goods,  712. 

name  of  witness  need  not  be  set  out  in  full,  713. 

not  necessary  where  seal  of  court  or  corporation  appears,  716. 

parties  not  to  take,  715. 

to  be  registered,  712. 

where  different  witnesses  to  different  signatures,  712. 

witness  absent  or  insane,  715. 

compellable  to  make,  715. 

must  sign  in  his  own  handwriting,  715. 
Assessment  commissioner. 

registrar  to  furnish  statement  to,  746. 
Books  of  office. 

absence  of  certificate  in  margin  of,  effect  of,  739. 
abstract  index,  711. 

of  sub-division  of  blocks,  734. 
alphabetical  index  of  names,  712. 
entries  and  corrections  in,  730. 
general  register,  708. 

index  of  wills  omitted  from,  708. 
inspection  of,  749. 
minutes  of  registration  in  margin  of,  720. 

absence  of,  effect  of,  739. 
new  books,  708. 

pages  and  instruments  in  to  be  numbered,  720. 
plan  index,  733. 

registrar  to  deliver  up  when  removed,  719. 
repair  of,  710. 

to  be  certified  by  County  Judge,  709. 
treasurer  to  provide,  707. 

remedy  where  neglects  to  do  so,  709. 
when  worn  out,  710. 

where  lost  or  destroyed — re-registration,  738. 
where  place  separated  from  a  county,  709. 
By-laws,  registration  of,  728, 764. 
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Certificate  of  registration,  effect  of,  720. 
Concealment  of  title  deeds.     See  p.  586,  593. 
Certified  copies. 

duty  of  registrars  to  certify  to,  706. 

of  notices  of  sale,  722. 

of  powers  of  attorney,  716. 

registration  of,  716.  . 

to  be  prima  facie  evidence,  717. 
Crown  grants,  registration  of,  720. 
Deeds  under  process  of  the  Court. 

to  be  registered  in  six  months,  729. 
where  made  before  1868,  729. 
Defects  in  registration. 

absence  of  certificates  in  margins  of  books  not  to  be,  739. 
before  March  4th,  1868,  739. 
before  March  29th,  1873,  739. 

where  part  of  township  changed  with  alteration  of  books,  740. 
Deputy  Registrars. 

appointment  of,  704. 
liability  of,  704,  705. 
not  to  act  as  agent,  704. 
oath  by,  704. 

power  of  to  act  on  death  or  removal  of  Registrar,  704. 
removal  of,  704. 

Discharges  of  mortgages,  registration  of,  723,  765. 
effect  of,  723. 
by  married  women,  726. 

instruments  authorizing  discharge  to  be  given,  registration  of,  725. 
partial,  726. 

residence  of  witness  to  need  not  be  given,  727. 
seized  under  execution,  726. 
validity  of,  598. 

when  given  by  person  other  than  the  mortgagee,  724. 
where  mortgage  paid  off  by  new  loan,  724. 
Equitable  interests,  not  to  prevail  against  the  Act,  731,  763. 
Evidence. 

certified  copies  as,  717. 
duplicate  as,  719,  767. 
registrar's  abstract  is  not,  767. 
Fees,  generally,  740,  767. 
disputes  as  to,  744. 
on  abstracts,  742. 
affidavits,  743. 
certificates,  742. 
copies,  743. 
registration,  740. 

of  certificate  of  discharges  of  lien,  744. 
mortgage,  743. 
payment  of  taxes,  744. 
of  mortgages  not  in  full,  748. 
of  plans,  742. 

producing  originals  in  Court,  743. 
searches,  741. 
showing  originals,  743. 
payment  of  surplus  fees  to  treasurer,  748. 
recovery  of  from  municipal  corporations,  744. 
registrar  to  furnish  statement  of,  744. 

mafce  return  of,  745. 
table  of  fees  to  be  posted  up,  744. 
to  be  payable  before  registration,  745. 

Forms. 

abstract  index,  753. 

affidavit  of  execution,  755. 

certificate  of  County  Judge  in  lieu  of,  756. 
affidavit  of  justification,  751. 

where  instrument  does  not  conform  to  plan,  758. 
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Registry  Act — Continued. 

Forms— Continued. 

alphabetical  index,  734. 

certificate  of  registration,  756. 

respecting  registry  books,  752. 

covenant  of  registrar,  751. 

discharge  of  instrument  creating  a  charge,  758. 
mortgage,  757. 

by  sheriff,  757. 

minute  of  registration,  756. 

registrar's  oath,  752. 

surveyor's  certificate  of  plan,  758. 
Ink, 

not  to  be  used  by  persons  searching,  741. 
Inspector  of  Registry  Offices, 

duties  of,  749. 

salary  of,  751. 

Interpretation, 

"instrument,  700. 
"land,"  700. 
"will,"  700. 

Judgments  affecting  land, 
registration  of,  716. 
for  alimony,  172. 
leases  when  under  the  Act,  712,  762. 

Letters  of  administration, 

registration  of,  722. 
Mortgages, 

advances  on  after  subsequent  registrations,  731,  765. 

registration  of  not  in  full,  718. 

Notice, 

actual,  effect  of,  730,  766. 
registration  to  be,  729,  761. 

only  affects  subsequent  acquirers,  765. 
time  of  receiving,  766. 

Notice  by  Sheriff  of  seizure  of  mortgage, 

registration  of,  322. 
Notices  of  sale  under  mortgage. 

certified  copy  of  as  evidence,  722. 
registration  of,  722. 

conveyance  under  not  to  be  registered  before,  722. 
proof  for,  722. 

Orders  in  Council,  registration  of,  721. 

Flans, 

registration  of,  731,  736,  764. 

alteration  of,  732,  735. 

copies  of  to  be  evidence,  733. 

delivery  of  copy  of  to  municipal  treasurer,  738. 

duties  of  registrar  as  to,  732,  733. 

index  book  of,  733. 

instruments  to  conform  to,  732,  762. 

when  instruments  which  do  not  may  be  registered,  735. 
mounting  of,  732. 
not  to  be  registered, 

for  anyone  but  owner,  733. 

on  unpatented  lands,  733,  762. 

without  mortgagee's  consent,  733. 
not  to  bind  until  sale  made  under  it,  735. 
of  lands  subdivided  before  4th  March,  1838,  735. 
of  towns  and  villages,  736. 
penalty  for  refusing  to  register,  735. 
signatures  to,  732. 

verification  of,  733. 
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Registry  Act— Continued. 
Flans — Continued. 
streets  on, 

alteration  of,  732. 
work  of,  733. 

unregistered  plan,  instruments  referring  to,  734. 
Powers  of  attorney. 

certified  copies  of,  716. 
registration  of,  716. 
to  be  prima  facie  evidence,  717. 

deposited  in  Land  Titles  Offices,  registration  of,  717. 
registration  where  instrument  executec  under,  719. 
to  sell  lands  naming  commission,  not  to  bind  after  one  year,  729. 
Priority  of  registration,  728,  766. 
Purchase  of  goods, 

instruments  in  relation  to  affidavits  of  execution  of,  713. 
discharges  of,  727. 

Registrars,  702. 

appointment  of,  702. 

certificate  to  be  given  by,  707. 

death  or  removal  of — County  Attorney  to  act  if  no  deputy,  704. 

deputies,  704. 

disbursements  by,  subject  to  revision  of  inspector,  749. 

liability  of,  704/705,  767. 

none  for  certain  errors,  707. 
meaning  of  term,  8. 
not  to  engage  in  certain  callings,  705. 
oath  of  office  by,  704. 
office  hours  of,  706. 
production  of  papers  by,  707. 
removal  of  for  misconduct,  705. 
returns  by  as  to  fees, 
residence  of,  705. 

salaries  of,  746,  747. 
seal  of  office  of,  707. 
security  by,  702. 

amount  of,  702. 

inspector  may  require  new  covenants,  703. 

liability  of  sureties  and  registrar,  70^,  705,  767. 

Lieutenant-Governor  may  require,  703. 

right  of  public  to  examine,  703. 

R.  S.  0.  c.  16  to  apply  to,  703. 

sureties,  703. 

to  make  searches,  exhibit  originals  and  certify  copies,  706. 
to  see  that  copies  in  registers  are  correct,  720. 
to  supervise  the  work  of  the  office,  705. 
Registration,  how  effected. 

certificate  and  its  effect,  J20. 

copying  into  books,  720. 

compulsory,  761. 

defects  in,  739,  740. 

effect  of,  728. 

filing,  720. 

generally,  717. 

in  several  registry  offices,  717. 

of  by-laws,  728. 

of  certified  copy  of  power  of  attorney,  716. 

crown  grants,  720. 

deeds  under  process  of  the  court,  729. 

discharge  of  mortgage,  723. 

notices  of  sale  under  mortgage,  722. 

orders  in  council,  721. 
of  tax  deeds,  629. 
of  wills,  721. 

within  twelve  months  from  testator's  death,  729. 
of  instruments. 

executed  before  1st  January,  1866,  723. 
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Registration,  how  effected— Continued. 
in  foreign  language,  717. 
in  full  when  by  memorial,  723. 
in  several  registry  offices,  719. 
in  relation  to  purchase  of  goods,  713. 
in  two  or  more  parts,  719. 
relating  to  lands  in  two  or  more  counties,  719. 

several  lots  in  different  localities,  719. 
of  mortgages  not  in  full,  718. 

of  notarial  copies  of  instruments  executed  in  Quebec,  717. 
to  be  notice,  729. 

what  instruments  may  be  registered,  762. 
when  deemed  complete,  730,  762. 
where  instrument  executed  under  power  of  attorney,  719. 

Registry  offices. 

at  Toronto,  700,  701. 

county  council  to  provide  buildings  for,  702. 

general  provisions  as  to,  700. 

office  hours  of,  706. 

removal  of,  701. 

Re-Registration. 

where  books  lost  or  destroyed,  738. 
Short  Title,  699. 
Summary  of  effect  of  Act,  761. 
Tacking, 

how  affected  by  Act,  731,  763. 
Tax  Deeds, 

to  be  registered  within  eighteen  months,  729. 

where  made  before  1868,  729. 

Toronto, 

Registry  Office  at,  700. 

Wills, 

registration  of,  721,  765. 

m  other  registry  divisions,  722. 

proof  of  testator's  death,  721. 

where  testator  has  made  subsequent  conveyance  of  lands,  722. 

within  twelve  months  from  death  of  testator,  729. 

Repeal  of  Statute.     See  B.  N.  A.  ACT,  INTERPRETATION  ACT. 
Replevin,  Act  respecting  (R.S.O.  c.  66),  247. 
Action  for. 

demand,  when  must  be  made  in,  250. 
estoppel  in,  250. 
how  commenced,  249. 
is  a  personal  action,  249. 
notice  ot  need  riot  be  given,  249. 
what  goods  can  be  recovered  in,  249. 
when  cannot  be  brought,  250. 

by  party  to  action,  247. 

when  defendant 'has  lien  upon  goods,  250. 
when  will  lie,  249. 
in  County  Courts,  248. 
in  Division  Coui'ts,  248. 
order  for,  how  obtained,  249. 
power  of  sheriff  to  make  search  under,  where  concealed  in  defendant's  dwelling 

house,  247,  250. 

in  other  enclosure,  248. 

on  person  of  defendant,  248,  250. 

Representations,  as  to  character,  etc.,  to  be  in  writing,  302. 
Restraint  on  Anticipation.     See  MARRIED  WOMANS'  PROPERTY  ACT. 
Revised  Statutes  of  Ontario, 

how  constituted  and  cited,  4. 

references  to  former  enactments  in  construing,  14. 

may  be  construed  as  one  Act,  14. 
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Royalties, 

reserved  to  Provinces,  41 ,  70. 
.    what  included  by  term,  70. 

Rules  of  Court, 

effect  of,  15. 

effect  of  repeal  of  Act  under  which  made,  12. 

what  included  by,  10. 

what  matters  may  be  regulated  by,  198. 

Scintilla  Juris, 

not  necessary  to  support  a  use,  583,  591. 
Section, 

meaning  of,  15. 

number  of,  part  of  Act,  14. 

Security, 

meaning  of,  8. 

number  of  persons  necessary,  8. 

given  by  person  appointed  under  Act,  effect  of  repeal  of  Act  on,  12. 

Security  for  Costs, 

in  actions  for  Defamation.     See  DEFAMATION. 
Seduction, 

Abandonment  of  Daughter, 

effect  of  on  parent's  right  of  action,  119. 
Abatement, 

not  caused  by  death  of  parent,  120. 
Absence  of  Father  from  Ontario, 

does  not  deprive  him  of  right  of  action,  119. 

by  whom  action  for  maintainable,  118,  119. 
father,  118,  119. 
master,  118,  119,  120. 

mother, . 

Death  of  Father, 

effect  of  on  right  of  action,  119. 
Illegitimate  Child, 

parents  of  have  no  right  of  action,  119. 
Pleading,  120. 
Service, 

proof  of  dispensed  with,  118,  119. 

but  loss  of  must  still  be  shown,  119. 
"  Unmarried  Female," 

meaning  of,  119. 

when  right  of  action  complete,  120. 

Senate,  the 

appointment  of  speaker,  24. 

cannot  award  alimony,  54. 

privileges,  22. 

quorum,  25. 

representation  of  Provinces  in,  22. 

Newfoundland  and  P.  E.  I.  in,  47. 
*  vacancy  in,  questions  as  to,  24. 

summons  on,  24. 
voting  in,  25. 

Senators, 

addition  of,  23. 

declaration  of  qualification  by,  44. 

disqualification  of,  24. 

how  summoned,  23. 

members  of  Legislative  Council  of  Nova  Scotia  or  New  Brunswick  becoming,  43. 

not  to  sit  in  House  of  Commons,  25. 

number  of,  22. 

maximun,  24. 

reduction  to  normal,  24. 
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oath  of  allegiance  by,  43. 
privileges  of,  22. 
qualifications  of,  23. 

questions  as  to,  24. 
resignation  of,  24. 
summons  of  first,  23. 

on  vacancy,  24. 
tenure  of  office  of,  24. 

Separate  Schools, 

Appeal  to  Governor-General-in-Council  from  Provincial  Act  affecting,  38. 

from  Manitoba  School  Act,  1890,  70. 

excepted  from  jurisdiction  of  Provinces  over  education,  38. 
in  Manitoba,  70. 
in  New  Brunswick,  69. 
Parliament  of  Canada  empowered  to  make  remedial  laws   regarding,  in  certain 

cases,  38. 

privileges  of  in  Upper  Canada  extended  to  Quebec,  38. 
summary  of  law  respecting.  70. 

Settlements, 

of  infants'  estates,  powers  of  High  Court  as  to,  173. 

Sheriff, 

appointment  of,  60. 

duties  of.     See  CREDITORS'  RELIEF  ACT,  EXECUTION  ACT. 

title  under  conveyance  by,  on  Division  Court  judgment,  how  proved,  85. 

to  be  an  officer  of  the  Court,  214. 

Slander.     See  DEFAMATION. 

Statute  of  Frauds,  applies  to  goods  to  be  made,  etc. ,  302,  303. 

Statutory  Declarations.     See  WITNESSES  AND  EVIDENCE. 

Stay  Of  Proceedings,  when  granted,  179. 

Subpoenas.     See  WITNESSES  AND  EVIDENCE. 

Supreme  Court  of  Canada. 

appeals  to,  when  to  lie 

questions  as  to  future  rights,  290,  291. 

as  to  title  to  land,  290,  291. 

as  to  validity  of  patent,  290. 

where  amount  exceeds  $1,000,  290,  291. 

where  special  leave  is  granted,  290,  291. 

Supreme  Court  of  Ontario,  Act  respecting  (60-61  V.  c.  34,  Dom.),  290. 
appeals  to,  when  to  lie,  290,  291,  292. 
application  of  Act,  291. 
preamble  to  Act,  meaning  of,  291. 
Judges  of,  residence  of,  290. 

Sureties,  meaning  of,  8. 

number  necessary,  8. 

rights  of  on  payment  of  debt,  432. 

Surrogate  Courts,  jurisdiction  of,  m  infancy  matters.     See  INFANTS. 
Taxation,  exemption  of  public  lands  from,  43. 

exclusive  authority  of  Dominion  respecting,  35,  51,  55. 

of  ferries,  jurisdiction  of  Province  as  to,  55. 

want  of  uniformity  in  does  not  invalidate,  60. 

when  within  Provincial  Legislative  powers,  37,  51,  55,  58,  59. 

Taxes,  municipal,  provincial  powers  over,  60. 
Tender  of  Amends, 

in  actions  against  Justices  of  the  Peace.     See  JUSTICES  OF  THE  PEACE. 
in  libel  actions.     See  DEFAMATION. 

Tenure  of  Provincial  Offices, 

provincial  powers  as  to,  37,  60. 
to  be  during  pleasure,  9,  15,  60. 

except  where  Act  provides  for  dismissal  for  specified  offences,  60. 
H  2 
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Time, 


of  commencement  of  Act.     See  INTERPRETATION  ACT. 
where  expires  on  holiday,  7,  15. 
limitation  of.     See  Limitations  of  Actions. 


Trustee  Investment  Act  (R.S.O.  c.  130),  399. 

Approval  by  Lieutenant-Governor  of  companies  in  which  funds  invested,  400. 
revocation  of,  401. 

Interpretation  of  terms  in  Act,  399. 
Liability  of  trustee, 

for  lending  on  insufficient  security,  402. 

lending  more  than  authorized  amount,  401,  403. 
Relief  of  trustees,  404. 
Retention  of  securities, 

when  a  breach  of  trust,  404. 
Securities  in  which  trustees  may  invest,  399,  400. 
Unauthoiized  investments,  402. 
Valuer, 

qualification  of,  401,  403. 

when  trustees  not  chargeable  for  lending  on  insufficient  security,  401. 

Trustees  and  Executors, 

execution  on  judgment  against,  327,  333. 
limitation  of  actions  against,  680,  669. 
married  women  as,  775. 
of  mortgagee,  powers  of,  598. 

Trustees  and  Executors,  Act  respecting  (R.S.O.  c.  129),  373. 
Actions  of  tort, 

by  and  against  executors,  375,  391,  395. 

damages  in,  375. 

Advertisement  for  creditors,  384,  395. 
Advice, 

application  to  Court  for,  385,  396. 

costs,  397. 
Allowance, 

to  trustees  and  executors,  385,  386. 

may  be  made  though  estate  not  before  Court,  386. 
Surrogate  Judge  may  allow,  386. 

Appointment, 

of  agent  by  trustees,  380,  387. 
of  new  trustee,  373,  389. 

Bare  trustee, 

married  woman  as,  374,  390. 

vesting  of  fee  simple  held  by  in  personal  representatives  of,  374. 
Breach  of  trust, 

at  request  of  cestui  qui  trust,  381,  392. 

technical  relief  against,  381,  393. 

Compensation. 

to  trustees  and  executors,  385,  397. 
Conditions'  of  sale, 

by  trustees,  380,  392. 
Contract, 

for  sale  by  deceased,  conveyances  by  executors  under,  378,  392. 
Debts, 

to  rank  pari  passu  383,  395. 
Distress  by  executors,  376, 391. 
Devisee  in  trust, 

power  of  to  raise  money,  376. 
Direction  to  sell, 

exercise  of  by  executors,  377. 
Distress  by  executors,  376. 

when  may  be  made,  376. 
Duties  of  executor?,  379. 
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Trustees  and  Executors— Continued. 
Estoppel  of  creditor,  395. 
Indemnity, 

clause  for,  included  in  every  trust  instrument,  393. 
does  not  protect  in  breach  of  trust,  387. 

exception,  380,  392. 
trustee  entitled  to,  389. 

Insurance, 

by  trustee,  381,  393. 

by  trustees,  381,  393.  9J{£1 

Investments  by. 

See  THE  TRUSTEE  INVESTMENT  ACT. 
Joint  contractors, 

actions  against  executors,  of  376,  391. 
Leases, 

liability  of  executor  on  covenants  in,  383,  395. 
Liability  for  acts  of  co-trustees,  372,  387. 
Liens, 

priority  of  not  affected,  395. 
Limitation  of  Actions 

against  directors,  393. 
executors,  383. 
trustees,  180,  382,  393,  394. 

New  Trustees, 

appointment  of,  373,  389. 

cannot  be  made  by  surviving  trustee  by  will,  389. 

declaratory,  390. 

who  may  be,  389. 
powers  of  390. 
vesting  of  property  in,  374,  390. 

except  stock,  etc.,  374. 

Payment  into  Court  of  trust  funds 
held  by  third  party,  375,  391. 
to  trustees,  375,  391. 

"  Personal  Estate," 

meaning  of  in  Act,  372. 
Powers 

of  executor  to  raise  money,  377,  991. 
inquiry  as  to  exercise  of,  377. 
to  insure,  381,  393. 
raise  monej',  376. 
settle  debts,  382,  394. 

sell  in  will,  exercise  of  by  administrator,  378. 
"  Real  Estate," 

meaning  of  in  Act,  372. 
Relief  of  trustees,  381 ,  393. 
Receipts  of  trustees, 

to  be  effectual  discharge,  375. 
Remunerated  trustees, 

liability  of  for  agent,  389. 
Rent  charge, 

liability  of  executor  on  covenants  in  conveyance  on,  384. 
Retainer, 

right  of  abolished,  383,  395. 

Rights  and  liabilities  of  Trustees,  372,  393. 
Sales  by  executors,  377,  391. 

by  trustees,  when  not  impeachable,  380. 
Set-off  by  executor  against  legatee,  395. 
Specific  performance,  378,  392. 
Trust  deed  for  benefit  of  creditors, 

distribution  of  assets  under,  384. 
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Trustees  and  Executors— Continued. 
Vendor  and  Purchaser  Act, 

exclusion  of  application  of  by  trustees,  374,  390. 
"Will," 

meaning  of  under  Act,  372. 

Ultra  vires  enactments.    See  LEGISLATIVE  POWERS. 
protection  of  justices  acting  under,  123. 

Uniformity  of  laws  in  the  provinces. 

Parliament  of  Canada  empowered  to  make  provision  for  39. 
Upper  Canada, 
meaning  of,  6 

Province  of,  to  constitute  Province  of  Ontario,  30. 
use  of  instead  of  "  Ontario  "  not  to  invalidate  document,  etc.,  46. 

Vacancy, 

in  House  of  Commons  before  provisions  made,  27. 
in  Legislative  Council  of  Quebec,  32. 

questions  as  to,  how  decided,  32. 
in  office  of  Speaker,  in  House  of  Commons,  27. 

in  Legislative  Assemblies,  34.  • 

in  Senate,  24. 

how  filled,  24. 

questions  as  to,  how  determined,  24. 

Vacations  of  Courts,  184. 

Validity,  of  legislative  enactments.     See  LEGISLATIVE  POWERS. 
jurisdiction  of  High  Court  as  to.     See  JUDICATURE  ACT. 

Vendors  and  Purchasers  Act  (R.  S.  0.  c.  134),  693. 
Covenant  to  produce  documents, 

inability  to  furnish,  when  not  an  objection  to  title,  693,  695. 
Evidence  in  Actions,  694. 
Memorials  of  discharged  mortgages, 

how  far  evidence  of  the  mortgage,  693,  695. 

twenty  years  old,  when  and  of  what  evidence,  693.  695. 
Objects  of  the  Act,  695. 
Recitals, 

twenty  years  old  to  be  prima  facie  evidence,  693,  695. 

Short  Title,  693. 

Summary  applications  to  High  Court,  694. 

appeal,  696. 

consequential  relief  in,  697. 

costs,  698. 

jurisdiction  in,  696. 

parties  to,  696. 

questions  decided  in,  697. 
compensation,  697. 
construction  of  contract,  697. 
conveyance,  697. 

references  to  Master  in,  698. 

service  out  of  jurisdiction  in  not  allowed,  696. 

what  may  be  done  under,  696. 

trustees  need  not  exclude  application  of  Act,  374. 

Vesting  Order,  effect  of,  172. 

power  of  High  Court  to  grant,  172. 
Verdict.     See  JUDICATURE  ACT. 

in  libel  actions.     See  DEFAMATION. 
Vice- Admiralty  Courts.    See  COURTS. 

Voluntary  Assignments,  for  the  benefit  of  creditors.     See  ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

Voluntary  Conveyances, 

Act  respecting  (R.  S.  0.  c.  115),  367. 
object  and  effect  of  Act,  370. 
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Voluntary  Conveyances— Continued. 
Fraudulent  Conveyances 

recital  of  ss.'l,  2  and  6  of  13  Eliz.,  c.  5,  367. 
declaration  as  to  meaning  of,  369. 
certain  instruments  not  affected,  369. 

not  to  be  void  merely  for  want  of  valuable  consideration,  367. 
but  not  to  be  rendered  valid  if  void  for  other  reasons,  367. 
when  void,  370. 

Vote, 

in  House  of  Commons,  27. 

Senators  not  to  have,  25. 

when  Speaker  to  have,  27. 
in  Legislative  Assemblies,  34. 
in  Legislative  Council  of  Quebec,  32. 

when  Speaker  to  have,  32. 
in  Senate,  25. 

Speaker  to  have,  25. 

result  when  equal,  25. 
qualifications  for  in  election  of  members  of  House  of  Commons,  26. 

Wages, 

Act  respecting  (R.  S.  0.  c.  156),  498. 

application  of,  498. 

not  to  interfere  with  any  Dominion  Insolvency  Act,  499. 

due  to  mechanics,  etc.,  exempt  to  $25.00,  499. 

payment  of  on  distribution  of  estate,  499. 

protection  of  assignee  on,  499. 
priority  of  in  administration  of  estates,  499. 

in  case  of  attachment,  499. 

in  winding  up  proceedings,  498. 

over  assignments  for  the  benefit  of  creditors,  498. 

over  execution  creditors.  498. 
who  are  entitled  to  priority,  501. 

Warehouse  Receipts.     See  BANK  ACT,  MERCANTILE  AMENDMENT  ACT. 

Waste,  Equitable, 

right  to  commit,  180. 

Weights  and  Measures, 

exclusive  jurisdiction  of  Dominion  over,  36. 

Wills  Act  of  Ontario,  The,  (R.  S.  0.  c.  128),  634. 

Acts  repealed  by,  643. 
After  acquired  estates, 

when  passed  by  will,  635,  636.  -  v  • 

Alterations,  639,  654. 
Appointments  by  will, 

how  to  be  made,  638,  650. 
Conveyance  after  will, 

not  to  prevent  its  operation  as  to  any  estate  left  in  testator,  640, 
Death, 

of  beneficiary,  effect  of,  642,  657. 

will  to  speak  from,  640,  655. 

Devise,  general, 

what  passes  under  before  1874,  635. 

since,  641. 

leaseholds,  640,  656.  t 

property  over  which  testator  has  a  general  power  of  appointment,  641,  656. 
whole  estate  in  land  devised,  641,  656. 

Devise  of  estates  tail, 

when  not  to  lapse,  642. 

to  issue  who  leave  issue,  not  to  lapse,  642,  657. 

to  trustee,  642,  657. 

"  Die  without  issue," 
effect  of,  641,  657. 
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Wills  Act  of  Ontario— Continued. 
Estates  tail, 

when  devises  of  not  to  lapse,  642. 
Execution, 

attestation. 

before  1874,  635. 
since,  637,  648. 

absence  of,  650. 

form  of,  649. 

position  of,  649. 
signature,  637,  646. 

acknowledgment  of,  648. 

at  foot  or  end,  647. 

by  initials,  648. 

by  mark,  648. 

by  testators  direction,  648. 

in  presence  of  witnesses,  648. 

in  wrong  name,  648. 
presumption  of  due  execution,  649. 

Heir, 

meaning  of  in  devise  of  realty,  641,  656. 

History  of  Legislation  respecting,  645. 
Indians  may  make  a  will,  646. 
Infants,  wills  by  invalid,  637. 
Interpretation, 

die  without  issue,  641. 

heir,  641. 

land,  634. 

mortgage,  636. 

person,  636. 

personal  estate,  636. 

real  estate,  636. 

testator,  636. 

will,  636. 

Jurisdiction  of  High  Court, 

to  try  validity  of  wills,  173. 
Lapsed  devises, 

to  sink  into  residuary  devise,  640,  655. 

Liens, 

for  unpaid  purchase  money  to  be  primarily  charged  on  the  land,  643. 

Locke  King's  Act,  642,  658. 
Married  woman, 

wills  by,  after  1874,  636,  646. 

between  1859  and  1874,  635,  646. 
Mortgage  debt, 

to  be  primarily  chargeable  on  the  land,  642,  658. 

direction  that  debts  be  paid  out  of  personalty  not  to  affect,  643. 
Nuncupative  wills  of  personalty, 

by  soldiers  and  seamen,  638,  650. 
Obliterations  and  interlineations  to  be  executed,  639, 
Operation  of  Act,  635. 
Power  to  dispose  of  property  by  will,  636. 
Proof  of  wills,  87,  88. 
Property  winch  may  be  disposed  of  by  will,  636. 

after  acquired  estates,  635,  636. 

contingent  interests,  636.  * 

estates  pur  outre  vie,  636. 

rights  of  entry,  637. 
Publication  unnecessary,  638. 
Registration  of  wills.    See  REGISTRY  ACT. 
Revival,  how  effected,  640,  654. 
Revocation  of  will,  how  made,  639,  653. 

by  another  will,  653. 
burning,  653. 


INDEX.  919 


Wills  Act  of  Ontario— Continued. 

Revocation  Of  Will — Continued 
by  cancellation,  654. 
marriage,  639,  652. 
obliteration,  653. 
otherwise  destroying,  653. 
tearing,  653. 

destruction  must  be  authorized  by  testator,  653. 
none  by  change  of  circumstances,  639. 
or  dealing  with  property,  655. 
with  reference  to  other  disposition,  654. 
Short  title,  634. 
Summary  of  effect  of  Act,  645. 
Trustee, 

(See  also  TRUSTEES  AND  EXECUTORS  ACT.) 

devise  to,  when  to  carry  whole  estate  of  testator,  642,  657. 

Witnesses, 

before  1874,  635. 

since,  637. 

creditors  may  be,  638. 

executor  may  be,  639. 

gifts  to  invalid,  638,  651. 

incompetency  of,  not  to  invalidate,  638. 

signatures  of,  649. 

"Without  impeachment  of  waste,' 

how  construed,  180. 
"  Writing,"  meaning  of,  7. 
"  Written,  '  meaning  of,  7. 

Witnesses  and  Evidence, 

The  Canada  Evidence  Act  (56  V.  c.  31),  99. 
The  Evidence  Act  (R.S.O.  c.  73),  75. 

Affidavits.    See  also  REGISTRY  ACT. 

formal  defects  not  to  invalidate,  87. 
made  out  of  Ontario,  before  whom  to  be  made,  85. 
not  signed  by  deponent,  when  received,  97. 
required  by  insurance  companies,  104. 
Application, 

of  Dominion  Evidence  Act,  106. 
of  Provincial  laws  of  evidence,  103. 

Attesting  witnesses, 

(See  also  REGISTRY  ACT  and  WILLS  ACT.) 

when  necessary,  98. 

when  need  not  be  called,  91. 

Breach  of  promise  of  marriage, 

corroboration  necessary,  76,  94. 
parties  as  witnesses,  76,  94. 

Children,  Evidence  of 

must  be  corroborated,  104. 
when  admitted,  104,  106. 

Comment, 

not  to  be  made  on  failure  of  accused  to  testify,  99. 
Commissions  to  examine  witnesses, 

in  relation  to  action  pending  in  toreign  Court,  90,  98. 
administration  of  oath  in,  91. 
expenses  of  witnesses  in,  91. 
right  to  refuse  to  answer  questions  in,  91. 
power  to  issue  not  affected  by  C.S.C.  c.  79,  ss.^4-11,  80. 

Communications  during  marriage, 
not  to  be  disclosed,  77,  94,  99. 
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Witnesses  and  Evidence— Continued: 
Comparisons  of  disputed  writings,  91,  98. 
Compellable— meaning  of,  93. 
Competency  of  witnesses, 

accused,  and  husband  and  wife  of,  99. 

comment  not  to  be  made  on  failure  to  testify,  93,  94,  99. 
crime  or  interest  not  to  incapacitate,  75. 
defendants  to  prosecutions  under  Provincial  Acts,  94. 
husband  and  wives,  of  parties,  76,  77,  93. 

not  competent  to  disclose  communications  made  during  marriage,  99. 
parties  to  action  for  breach  of  prom  ise  of  marriage,  76,  94. 

proceedings  in  consequence  of  adultery,  77. 
Corrobration— what  is  sufficient,  95. 
in  actions — when  necessary, 
by  or  against  lunatics,  77. 

representatives  of  deceased  persons,  77,  95. 
for  breach  of  promise,  76,    4. 
to  prove  adultery,  94. 

where  witness  is  a  child  of  tender  years,  104. 
when  not  necessary,  95. 

Depositions,  certified  copies  of  admissible  in  evidence,  87. 
Division  Court  Judgment, 
how  proved,  97. 
title  by  sheriff's  deed  under,  how  proved,  85. 

Evidence  as  between  Vendor  and  Purchaser. 

See  VEXDORS  AND  PURCHASERS  ACT. 
Examination  of  Witnesses,  80. 

contradiction  by  proof  of  previous  statements, 
in  writing,  80,  96. 
oral,  80,  96. 

how  far  a  party  may  discredit  his  own  witness,  80. 

proof  of  previous  conviction,  80,  96. 
Foreign  Judgment, 

how  proved,  83,  97. 
Husbands  and  wives,  evidence  of,  76,  77,  93. 

not  compellable  to  disclose  communications  made  during  marriage,  77,  94,  99. 

in  proceedings  in  consequence  of  adultery,  76. 
Infancy  matters, 

Avitnesses  in,  284. 
Instruments, 

certain,  may  be  proved  by  copies,  90. 

comparison  of  disputed  with  genuine  writing,  91. 

impounding  of,  91,  98. 

methods  of  proving  not  limited  by  the  Act,  92. 

to  which  attestation  MS  not  necessary,  how  proved,  91. 

filed  in  Land  Titles  offices,  how  proved,  89. 

registered,  proof  of  by  copies,  88,  98. 

duplicate  originals,  88,  98. 
Judicial  notice,  106. 

to  be  taken  of,  Imperial  Statutes,  etc,  100. 
public  Acts,  10. 
signatures  of  judges,  etc.,  84. 

Judicial  proceedings, 

how  proved,  101,  106. 
»    Division  Court,  97. 
foreign,  83,  97. 

Mutes, 

how  evidence  of  to  be  given,  100. 

Notaries, 

copies  of  instruments,  etc.,  certified  by,  to  be  received  in  evidence,  84,  102,  106. 

how  impeached,  85. 

protests  of  notes  by  to  be  prima  facie  evidence,  85. 
seal,  Avhen  necessary,  87. 
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Witness  and  Evidence— Continued. 
Notice, 

of  intention  to  use  copy,  88,  103,  106. 
Oaths, 

extra-judicial,  106. 

who  may  administer,  78,  103. 

who  may  affirm  or  declare,  77,  78,  103. 

perjury  under  affirmation,  104,  106. 

Omcial  documents, 

copies  of  to  be  filed  as  exhibits,  89. 

except  where  genuineness  questioned,  89. 
how  proved,  81,  82,  83,  97,  101,  106. 
privilege  in  case  of,  83.  0 

Parties, 

evidence  of,  76,  77,  93.  .  y  . 

resident  in  Great  Britain,  91,  98. 
summoning  of  by  opposite  parties,  78,  95. 

Proceedings  in  consequence  of  Adultery. 

husbands  and  wives  competent  witnesses,  76,  94. 

Proclamations, 

how  proved,  81,  97,  100,  101,  106. 
Punishment  of  Witnesses, 

provincial  powers  as  to,  64,  66. 
Questions  tending  to  criminate,  106. 

(Dom. )  witness  compelled  to  answer,  99. 

but  answer  not  to  be  used  against  him,  99. 

(Ont.)  witness  not  compellable  to  answer,  76,  91,  93. 
except  when  previously  pardoned,  98. 

questions  may  be  asked,  98. 

protection  must  be  claimed  by  witness,  106. 

Signatures, 

of  judges  to  be  judicially  noticed,  84. 

and  seals  of  persons  authorized  to  take  affidavits,  etc.,  outside  of  Ontario,  need  not 
be  proved,  86. 

Statutes  and  Public  Documents, 

how  proved  in  evidence,  81,  82,  83,  97,  101. 

by-laws  of  corporations,  83. 

Canadian  and  Provincial  statutes,  81. 

Imperial  statutes,  etc.,  101. 

copies  of  public  books,  83,  102. 

entries  in  departmental  books,  83. 

examined  copies,  what  are,  97. 

handwriting,  etc.,  of  persons  certifying  to  copy,  proof  of  not  requisite,  102, 

official  notes,  documents,  etc.,  83,  102. 

privilege  in  case  of,  83. 

notice  to  be  given  to  adverse  party  of  intention  to  produce  copy,  88,  103. 
orders  signed  by  Secretary  of  State,  82,  102. 

Provincial  Secretary,  82. 
proclamations  of  Government  of  Canada,  81. 

provincial  governments,  82. 
when  privileged  from  production,  83,  97. 

Statutory  declarations, 
form  of,  105. 
who  may  take,  104. 

Subpoenas, 

disobedience  of,  consequences  of,  79. 
expenses  to  be  tendered  with,  79. 
issue  of,  provisions  respecting,  79. 
service  of,  79. 

how  proved,  79. 
to  opposite  parties,  78. 
to  Quebec,  95.  96. 
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Wills, 

probate  of,  how  far  evidence,  97. 
proof  of,  87,  97. 
cost  of,  87. 

where  filed  in  courts  in  other  British  possessions,  88. 

Workmen's  Compensation  for  Injuries  Act,  The  (R.  S.  0.  c.  160),  133. 
See  amending  Act  (62  Vic.  c.  18),  838. 

Admissions, 

how  made,  143. 
Arbitration. 

See  Act  of  1899,  838. 
Assessors, 

absence  of,  141. 

additional,  141. 

cost  of,  142. 
appointment  of,  140. 

by  court  or  judge,  141. 

form  of  application  for,  141. 

in  Division  Court,  141. 
duty  of,  142,  153. 
fees  of,  142. 

where  trial  does  not  sake  place,  142. 

Burden  of  proof, 

where  injury  caused  by  certain  machinery,  838,  849. 

Changes  effected  by  the  Act,  145. 
Compensation, 

amount  of,  137,  152. 

agreement  by  workman  as  defence  to  action  for,  137. 

distribution  of,  137,  152. 

in  consolidated  actions,  143. 

penalties  to  be  deducted  from,  138.  " 

time  limited  for  recovery  of,  137,  152. 

Consolidation  of  actions, 
for  the  same  cause,  142. 
terms  on  which  granted,  143. 
damages  recovered  in,  how  assessed,  143. 

how  distributed,  143. 

execution  for,  how  raised,  143. 

Contract  by  workman, 

when  a  defence,  137,  152. 

Claim  against  employer, 

when  workman  te  have,  134. 
Defects  in  plant, 

when  entitle  workman  to  recover,  134,  136,  149. 

when  do  not,  136,  152. 

what  are,  146. 

what  are  not,  147. 

Defect  in  railway, 

what  deemed  to  be,  135,  136. 

no  agreement  by  workman  to  bar  action  for  injuries  from,  138. 

Defences  to  actions  for. 

contract  by  workman,  137,  152. 

knowledge  of  defect  by  workman,  136,  145. 

limitation  of  time,  138,  145. 

non- employment,  139. 

volenti  non  Jit  injuria,  151. 

want  of  notice  of  injury,  137,  138,  145. 

"  Employer." 

who  deemed  to  be,  135,  151. 

Factories  Act,  how  far  non-compliance  with  is  negligence,  151,  849. 
Forms  and  rules,  144. 
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Workmen's  Compensation  for  Injuries  A.ct— Continued. 
Interpretation. 
'  claimant," 
'  court,"  838. 
'  defendant,"  838. 
'  employer,"  133. 

who  deemed  to  be,  135,  151. 
'  judge,"  838. 
'  packing,"  134. 
'  plaintiff,"  838. 
'  railway  servant,"  134,  146. 
'  respondent,"  838. 
*  suit  action  or  proceeding,"  838. 
'  superintendence,"  133. 
'workman,"  133. 

Legal  Representatives  of  Employer. 

action  to  be  against,  138. 
Limitation  of  Action  for,  137, 152. 

commencement  of  action,  841. 

how  time  computed,  144,  152. 
Machinery,  meaning  of,  148. 

burden  of  proof  where  injury  caused  by,  838. 
Negligence. 

of  person  to  whose  orders  workman  was  bound  to  conform,  134,  149. 

of  railway  employee,  134,  150. 

of  superintendent,  134,  145. 
Notice  of  Injury. 

form  of,  138,  139,  153. 

not  dispensed  with  by  Act  of  1899,  841. 

service  of,  139,  153. 

want  of,  when  not  a  bar,  139,  153. 

Notice 

of  intention  to  rely  on  lack  of  notice  of  injury  of  non- employment  as  a  defence,  139. 
Orders  to  which  workman  was  bound  to  conform,  134, 149, 150. 
Penalties  paid  to  workman  to  be  deducted  from  compensation,  138. 
Plant 

must  be  connected  with  business  of  employer,  149. 

what  included  by,  149. 

what  is  not,  149. 

Railways. 

how  far  subject  to  the  Act,  146,  150. 
injury  by  negligence  of  signalman,  etc.,  135. 
to  workman  by  insufficient  head-room,  135. 
unpacked  frogs,  136. 

space  between  rails,  136. 

negligence  of  persons  in  charge  of  trains  on,  150. 
what  is  a  train,  150. 

"  Railway  Servant." 

meaning  of  in  Act,  134,  146. 
Rules  or  by-laws  of  Employer. 

when  Acts  done  under,  entitle  workman  to  recover,  134,  136,  150. 
Statement  of  Claim. 

form  of,  140. 
Stay  of  several  actions  to  abide  result  of  one,  142. 

how  obtained,  143. 

removal  of,  143. 

terms  on  which  granted,  143. 

var}dng  order  for,  143. 
"  Superintendence." 

meaning  of  in  Act,  133,  145. 
Superintendent. 

negligence  of  to  entitle  workman  to  recover,  134. 
Ways,  what  are,  148. 
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Workmen's  Compensation  for  Injuries  Act— Continued. 
"Workman." 

meaning  of  in  Act,  133. 

when  not  within  Act,  145. 

when  within  Act,  145. 
Works, 

what  are,  148. 

Workmen's  Compensation  for  Iniuries  Act,  1899,  The  (62  Vic.  c.  18)  638. 
Act  to  be  read  with  R.  S.  0.  c.  160,  844. 
Acts  affected  by,  849. 
Action, 

proceedings  by  instead  of  arbitration,  840. 
right  to  bring,  844. 

time  tor  commencing,  extension  of,  840. 
Agreement  as  to  compensation, 

filing  of,  843. 
Amount  recoverable,  844. 
Arbitration, 

settlement  of  claims  by,  839,  844. 
appeal  from,  843. 
appointment  for,  841. 
arbitration  Act  not  to  apply  to,  844. 
award,  843. 
costs  of,  843. 

defendant  may  apply  for,  840. 
extension  of  time  by,  840. 
notice  of,  840. 

questions  of  law,  reference  of,  842. 
objection  to,  840. 
pleadings  in,  842. 
shorthand  writer,  842. 
statement  of  defence  in,  841. 
stay  of  proceedings  on,  841. 
witnesses  and  evidence  in,  842. 
.     venue  in,  839. 

Burden  of  proof  where  injury  caused  by  certain  machinery,  838,  849. 
Forms, 

use  of,  844,  845,  846,  847. 
Interpretation,  838. 
Judge  of  County  Court, 

applications  to  instead  of  to  Judge  of  High  Court,  839. 

duties  of,  843. 

fees  of,  843. 

of  another  county  may  act  by  request,  842. 

powers  of,  842. 

lien  for  costs  on  sum  awarded,  843. 
notice  of  enquiry,  841. 
questions  of  law, 

.County  Court  Judge  may  refer,  842. 
rules  as  to  proceedings,  844. 

Written  Promises   and  Acknowledgments  of  Liability,  Act  respecting  (R.S.O. 
c.  146),  301. 

See  also  LIMITATIONS  or  ACTIONS,  REAL  PROPERTY  LIMITATION  ACT. 

causes  of  action  to  which  are  applicable,  304. 

origin  of  Act,  304. 
By  whom  must  be  made,  306. 
Endorsement  by  payee,  effect  of,  302,  308. 
Infants,  302,  308. 
Joint  contractors. 

acknowledgment  by  one  of  not  to  bind  others,  301,  368. 

judgment  against  one  of  where  plaintiff  barred  as  against  others,  302. 
New  time  for  payment. 

effect  of  fixing,  306. 


INDEX.  925 

Written  Promises  and  Acknowledgments  of  Liability— Continued. 
Parol  evidence. 

when  admissible,  307. 
requisites  of,  304,  307. 

must  be  made  by  the  debtor,  306. 

to  the  creditor,  306. 
what  have  been  held  to  be,  304,  305. 
"  "      not  to  be,  307. 

conditional  promises  where  the  condition  has  been  performed,  305. 

where  new  time  of  payment  specified,  306. 
Signature,  necessity  for,  307. 
Theory  upon  which  are  founded,  297,  304. 

When  required  to  take  case  out  of  the  Statute  of  Limitations,  301. 
Consideration  for  promise  to  answer  for  another  need  not  be  in  writing,  302 
Ratification  of  promises  by  infants,  302,  308. 

Representations  as  to  character,  credit,  etc.,  of  third  party  to  be  in  writing,  302. 
Set-off, 

application  of  Acts  to,  302. 

consideration  need  not  appear  in  memorandum  under,  302. 

Statute  of  frauds, 

sec   17  to  apply  to  contracts  for  goods  to  be  delivered  at  a  future  time,  302. 

Time  when  may  be  made,  30*7. 

To  whom  must  be  made,  297,  298,  306. 
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